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(184  App.  DiT.  66Q 
PEOPLB  eac  rel.  VAN  VOAST,  City  Asaeaaar,  ▼.  TOWNMST  et  al..  City 

ABsesBon. 

(Supreme  C^nrt,  Appelate  DItIMob,  Third  Department.    September  26,  1918.) 

V  MANDA1CU8  ^s»16(l)— AOADEMZC  QuxflTxoira. 

Where  assessment  was  completed,  n>U  fil^»  and  five  days'  notice  of 
hearing  gilevances  given  as  required  by  statute,  qtvestlons  presented  by 
mandamus  proceedings  by  member  of  board  of  assessors  to  compel  other 
members  to  convene  and  examine  with  him  certain  figures  and  reports 
to  be  included  In  assessment  roll  have  become  purely  academic. 

2.  MARDAinrs  #B»lfi6(2)— Pbogbbdjnoa— AixcGAtxoNS  or  Answbbino  Affi- 
davit. 

On  proceedings  for  peremptory  writ  of  mandamus,  all  allegations  In 
the  answering  affidavits,  not  denied  by  the  opposing  affidavit,  are  deemed 
admitted. 

Appeal  f  rwn  Special  Term,  Essex  County. 

Mandamus  by  the  People  of  the  State  of  New  York,  on  .the  relation 
of  Albert  B.  Van  Voast,  as  an  assessor  and  resident  taxpayer  of  the 
City  of  Schenectady  against  Edward  Townley  and  others  as  assessors 
and  as  the  majority  of  the  Board  of  Assessors  of  the  City  of  Schenec- 
tady. From  an  order  granting  a  permanent  writ  of  mandamus,  de- 
fendants appeal.    Order  reversed  and  writ  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Fryer  &  Lewis,  of  Schenectady,  for  appellants. 
Albert  Van  Voast,  of  Schenectady,  for  respondent 

LYON,  J.  We  think  the  relator  was  not  entitled  to  the  order  that 
a  writ  of  mandamus  issue.  He  is  one  of  the  four  members  of  the 
board  of  assessors  of  the  city  of  Schenectady.  Serious  differences  ap- 
pear to  have  arisen  between  the  relator  and  the  other  members  of  the 
board.  He  seeks  by  this  writ  to  compel  the  board  to  convene  and  to 
examine  with  him  certain  figures  and  reports  of  the  General  Electric 
Company  relative  to  the  year  1917,  pursuant  to  chapter  271  of  the 
Laws  of  1918,  which  by  that  act  were  to  be  included  in  the  assessment 
roll  for  that  year.  He  alleges  in  the  affidavit  which  forms  the  basis  of 
the  proceeding  that  the  appellants  have  refused  to  confer  with  him, 
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and  to  look  at  the  statements  and  figur^  submitted  by  him  contained  in 
the  report  of  the  company  for  the  year  1917.  The  appellants  specifi- 
cally deny  this  allegation,  and  allege  that  they  have  never  refused  to 
discuss- th6  matters  refetiflg  to  said  assesspicnt  with  {he  reiatDr,.  butt- 
on the  contrary,  have  fully  discussed  with  him,  and  havd  exajuined 
the  records  and  proofs  submitted  by  the  relator  regarding  said  assess- 
ment, and  after  said  jdiscussion  and -examination  have  in  good  faith 
fixed  the  assessment  ifor  personal  property  of  the  company  for  the 
year  1917  at  $3,000,000.  The  statutes  of  the  state  require  that  said 
assessment  shall  be  completed  and  said  roll  filed,  and  that  the  five  days' 
notice  of  hearing  grievances  shall  be  given.  The  roll  was  filed'  and 
notice  of  grievances  given. for  August  12th  to  16th.  The  questions 
presented  by  the  relator  have  therefore  become  purely  academic.  But 
furthermore  the  relator  seeks  by  this  application  to  require  the  court  to 
compel  the  assessors  to  perform  the  judicial  duty  of  examining  the 
records  and  figures  submitted  by  him.  This  they  say  they  have  already' 
done.  All  allegations  in  the  answering  affidavits  not  denied  by  the  op- 
posing affidavit  are  deemed  admitted  when  a  peremptory  writ  is  asked 
for.  Had  the  respondent  refused  to  consider  the  records  offered  by 
the  relator,  and  the  proceeding  been  instituted  within  a  time  which 
might  render  a  writ  of  mandamus  effective,  a  different  question  would  - 
be  presented. 

The  order  appealed  from  granting  the  peremptory  writ  of  manda- 
mus must  therefore  be  reversed,  with  $10  costs  and  printing  disburse- 
ments.   All  concur. 


(184:  App.  Div,  950;   IM  Misc.  Bep.  708) 

PBOPLB  ez  pel.  FISKE  v.  BRUSH. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    June  7,  1918.) 

Action  ^=»38(1) — Single  Gausb  of  Action. 

A  complaint  alleging  tbat  defendant  has  usurped  office  of  mayor,  that 
he  did  not  receive  the  greatest  number  of  votes  cast  at  the  election,  and 
therefore  was  not  elected,  states  but  one  cause  of  action,  though  It  alleges 
in  addition  thereto  that  relator  received  greatest  number  of  votes  cast, 
or  that  there  was  a  tie  vote. 

Appeal  from  Special  Term,  Westchester  County. 

Proceeding  by  the  People,  on  the  relation  of  Edwin  W.  Fiske,  against 
Edward  F.  Brush.  Motion  to  compel  plaintiff  to  separately  state  the 
causes  of  action  set  forth  in  the  complaint  was  denied,  and  defendant 
appeals.    Affirmed. 

The  following  is  the  opinion  of  Seeger,  J.,  at  Special  Term : 
Motion  to  compel  plaintiff  to  separately  state  the  caiises  of  action  set  forth 
In  the'^  complaint.  The  defendant  charges  that  the  complaint  states  two  sepa- 
rate causes  of  action — one  based  upon  the  allegation  that  the  relator,  Flske, 
was  elected  to  the  office  of  mayor  of  the  city  of  Mt  Vernon,  and  the  other, 
that  he  wtis  entitled  to  hold  said  office  by  reason  of  the  fact  that  he  was 
elected  to  said  office  at  the  previous  election,  and  that  at  the  last  election 
there  was  no  election,  because  of  a  tie  vote,  and  that  Fiske  was  entitled  to 
hold  over  until  his  successor  could  be  chosen. 
The  complaint  alleges  in  substance  that  the  defendant  has  usurped  the 
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office,  that  lie  did  not  deceive  tl^e  greater  aumtor  of  vdtes  cast  at  the  el/ectton 
and  therefore  was  not  elected.  This  states  but  oore  cause  of  action*  or  one 
wrong  done  by  the  defendant,  even  If  it  does  allege  that  the  relator  reoelvTed 
the  greater  number  of  votes  cast,  or  that  there'  was  a  tie  vote.  Xhe  complaint 
alleges  only  one  primary  right  of  the  plaintiff,  the  right  to  hold  office,  and 
one  primary  wrong  done  by  the  defendant,  the  taking  of  it  by  the  defendant, 
and  accordingly  alleges  only  one  cause  of  action,  Payne  v.  N.  Y.,  L.  E.  & 
W.  R.  B.  Co,,  201  N.  X.  436,  440,  95  N.  B.  19. 
The  motion  should  be  denied,  with  costs. 

Argued  before  JENKS,   P.  J.,  and   THOMAS,  BLACfCMAR; 
KELLY,  and  JAYCOX,  JJ.  . 

George  H.  Taylor,  Jr.,  of  New  York  City,  for  appellant. 
Merton  E.  Lewis,  Atty.  Gen,  (Arthur  M.  Johnson  and  Sidney  A, 
Syme,  both  of  Mt.  Vernon^  on  the  brief),  for  respondent 

PER  CURIAM.    Order  affirmed,  with  $10  costs  and  disbursements^ 
on  the  opinion  of  Mr.  Justice  Seeger  at  Special  Term. 


a84  App.  Div.  950;  IM  Mlac.  Bep.  710) 

PBOFLB  ez  rel.  nSKB  ▼.  BANTZ  et  aL 

(Supreme  Court,  A|^)ellate  Dtvision,  Second  Department.    June  7,  1918.)  » 

1.  Elections  ^=»305(9)^-CoNTKfli^EFrECT  of  Reversal— Ballots— Pbesebva- 

TION. 

In  action  Involving  validity  of  votes  cast  at  election,  where  court  di- 
rected that  ballot  box  be  unsealed,  and  protested  ballots  be  delivered 
to  commlBSloners  of  election,  court  will  not  order  return  of  ballots  to 
city  clerk  after  such  order,  having  been  compiled  with,  waa  reversed 
by  Appellate  Division,  whei*e  change  was  unnecessary  to  their  preser- 
vation, and  where  trial  about  to  commence  was  to  be  held  in  same  build- 
ing as  offices  of  commissioners  of  election,  facilitating  use  of  ballots  as 
evidence  at  the  triaL 

2,  Elections  «=>293(5)— Ballots— Evidence— Contest. 

In  action  involving  validity  of  vot^  cast  at  election,  where  pursuant 
to  court's  order  ballot  box  bad  been  opened  and  protested  ballots  deliv- 
ered to  commissioners  of  elections,  the  ballots  themselves  are  evidence* 
upon  proof  that  th^  have  been  preserved  Inviolate. 

Appeal  from  Special  Term,  Westchester  County. 

Proceeding  by  the  People,  on  the  relation  of  Edwin  W.  Fislce, 
against  Henry  Bantz  and  others.  Motion  by  defendant  Bantz  for  an 
order  directing  that  the  commissioners  of  election  of  the  county  of 
Westchester,  or  other  person  having  in  custody  the  ballot  box  of 
soldiers',  sailors',  and  marines'  ballots  for  office  of  mayor  in  the  Third 
election  district  of  the  Third  ward  of  the  city  of  Mt.  Vernon,  and  the 
envelopes  containing  the  void  and  wholly  blank  biallots  of  the  election 
district,  and  replace  them  in  the  said  ballot  box,  reseal  the  ballot  box, 
and  return  it  to  the  custody  of  the  clerk  of  the  city  of  Mt.  Vernon,  to 
be  preserved  inviolate,  subject  to  the  further  order  of  the  court,  was 
denied,  and  Edward  F.  Brush  appeals.    Affirmed. 
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The  foHowmg  is  the  opinion  of  Secger,  J.,  at  Special  Term: 

Ou  January  7,  1918,  the  Special  Term  ordered  the  Issuance  of  a  peremp- 
tory writ  of  mandamus,  directing  the  inspectors  of  election  of  the  Third 
election  district  of  the  Third  ward  of  the  city  of  Mt  Vernon  to  reconvene, 
unseal  and  open  the  ballot  box  in  said  district  for  casting  the  votes  of  sol- 
diers, saUors,  and  marines;  to  take  the  ballots  therefrom,  indorse  them 
'^Protested/'  etc.;  to  unseal  and  open  the  protested  ballot  package  of  that 
district  and  place  therein  all  the  said  ballots  fron^  the  said  ballot  box;  to 
reeteal  that  package  and  deliver  it  to  the  commissioners  of  election  of  the 
county ;  and  to  file  a  supplemental  statement  showing  that  the  said  ballots 
so  taken  from  the  said  ballot  box  and  placed  in  the  said  envelope  were  so 
indorsed  and  filed.  The  writ  was  accordingly  issued  and  complied  with  in 
proceeding  No.  2  above  entitled. 

In  proceeding  No.  3,  the  said  Special  Term  made  another  order,  redtlng 
that  the  court  had  open^  the  said  envelope  containing  the  said  13  ballots,  and 
had  counted  the  same,  and  determined  that  8  of  them  were  cast  for  Bdwin 
WV  Fiske  for  mayor  of  the  dty  of  Mt  Vernon,  and  5  for  Edward  F.  Brush 
for  said  office^  and  that  the  previous  statement  of  the  election  inspectors 
that  Flske  had  received  only  5  of  said  votes,  and  that  Brush  had  received  8  of 
the  same,  was  false  and  untrue,  which  order  further  directed  that  a  per- 
emptory writ  of  mandamus  issue,  correcting  the  said  original  error  of  the 
inspectors.  A  peremptory  writ  of  mandamus  was  issued  thereat,  and  tne 
same  was  complied  with.  Both  of  the  said  orders  of  the  Special  Term  were 
on  appeal  reversed  by  the  Appellate  Division  of  this  court,  by  orders  granted 
January  18,  1918  (181  App.  Div.  712, 168  N.  Y.  Supp.  968),  and  the  said  orders 
of  the  A|^>ellate  Division  were  affirmed  by  the  Court  of  Appeals  (222  N.  Y. 
680,  681,  119  N.  B.  1067). 

[1]  The  defendant  now  moves  this  court  for  an  order  directing  that  the 
commissioners  of  election  of  the  county  of  Westchester,  or  other  person  hav- 
ing in  custody  the  said  ballot  box  of  soldiers',  sailors',  and  marines'  ballots  for 
the  said  ofilce  of  mayor  in  the  said  district,  and  the  envelope  containing  the 
void  and  wholly  blank  ballots  of  the  said  election  district,  and  replace  them 
in  the  said  ballot  box,  reseal  the  said  ballot  box,  and  return  the  same  to  the 
custody  of  the  clerk  of  the  city  of  Mt  Vernon,  the  same  to  be  preserved  in- 
violate, subject  to  the  further  order  of  this  court  The  original  seals  of  the 
said  ballot  box  have  been  broken  and  cannot  be  restored.  The,  defendant 
has,  and  in  fact  both  parties  have,  the  right  to  have  the  said  ballots  kept  in 
safe  custody  until  the  fermination  of  this  action,  which  is  on  the  calendar  of 
the  J\ine  term  for  trial,  and  if  the  rights  of  the  defendant  were  likely  to  be 
in  any  wise  prejudiced  by  the  present  custody  of  the  said  ballots,  ttte  de- 
fendant would  have  the  absolute  right  to  have  said  ballots  returned  to  their 
original  custody,  a  place  in  some  safe  place,  wheiiB  access  to  the  same  could 
be  had  without  prejudice  to  the  rights  of  either  party.  It  is  difficult  to  see 
what  possible  necessity  there  now  is  for  the  return  of  the  said  ballots  to  the 
said  ballot  bok,  where  the  same  would  again  be  sealed  up  and  where  they 
could  not  be  again  examined  or  used  upon  the  trial  of  this  action,  ex- 
cept pursuant  to  an  order  of  this  court,  or  a  Justice  thereof.  The  return 
of  the  ballots  would  be  attended  with  the  risks  of  removal  and  transportation ; 
and  at  the  time  of  the  trial  of  the  action  it  would  be  necessary  to  bring  them 
back  to  the  courthouse,  to  subject  them  to  the  same  risk,  and  it  would  re- 
quire additional  proof  to  identify  the  same  and  prove  their  preservation.  The 
said  ballots  are  now  in  the  custody  of  the  oommissicMiers  of  election  in  the 
same  building  where  the  courts  of  Westchester  county  are  held,  a  safer  and 
more  convenient  place  than  the  office  of  the  derk  of  the  dty  of  Mt.  Vernon, 
to  which  thJB  defendant  asks  to  have  them  returned. 

[2]  Upon  the  trial  of  the  action  the  ballots  themselves  are  evidence,  upon 
proof  that  they  have  been  preserved  inviolate.  People  v.  Median,  191  N.  Y. 
341,  350,  84  N.  E.  68;  Matter  of  Metz  v.  Maddox,  180  N.  Y.  460,  469,  82  N.  B. 
507,  121  Am.  St  Kep.  909;  Matter  of  Hearst  v.  Woelper,  183  N.  Y.  274,  76 
N.  B.  28. 
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As  no  useftol  j^HTpose  wUl  be  atUln«a  by  the  return  of  the  ballots  now,  upon 
the  eve  of  the  trial  of  the  action,  the  motioa  is  denied. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  BLACKMAR, 
KELLY,  and  JAYCX)X,  JJ. 

George  H,  Taylor,  Jr.,  of  New  York  City  (James  H.  Cavanaugh,  of 
Mt.  Vernon,  on  the  brief),  for  appellant. 

Arthur  M.  Johnson,  of  Mt.  Vernon,  for  respondent. 

PER  CURIAM.  Order  afBrmed,  with  $10  costs  and  disbursements, 
on  the  opinion  of  Mr.  Justice  Seeger  at  Special  Term. 


(184  App.  DiT.  403) 

HAMBUBGBB  v.  COBNEXJi  UNIVEBSITT. 

(Supreme  Oonrt,  Appellate  DivlMon,  Third  Department.    S^>tember  11,  1918.) 

OOIXEGKS   AND    XJWIVgBBITiES   ^s»l— liZABUJlT   FOB  NBOIJOBN0B--OHAttA0m 

AS  GovnanatnAL  Ihwututiow. 

Ck>meU  University,  creation  of  LeglsUttnr^  to  carry  oot  porposes  oC 
private  donor  and  United  States,  with  others  wlu>  may  emtribute,  is  not 
corporation  administering  government  activity,  in  s^ise  that  it  is  absolved 
from  liability  for  negligees  of  servants  resulting  in  Injnry  to  student 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Saratoga  County. 

Action  by  Louise  Hamburger  against  the  Cornell  University.  From 
an  order  sustaining  defendant's  demurrer,  and  dismissing  the  com- 
plaint (99  Misc.  Rep.  564,  166  N.  Y.  Supp.  46),  plaintiff  appeals.  Re- 
versed, with  permission  to  defendant  to  plead  over. 

Leave  to  appeal  grantejj, App.  Div.  — ,  172  N.  Y.  Supp.  895. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD^ 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Nash  Rockwood,  of  Saratoga  Springs,  Charles  A.  Winter,  of  New 
Yoric  City,  and  H.  P.  Pendrick,  of  Saratoga  Springs,  for  appellant. 

M3mderse  Van  Cleef ,  of  Ithaca  (Oliver  L.  McCaskill,  of  Ithaca,  of 
counsel),  for  respondent 

WOODWARD,  J.  The  learned  court  at  Special  Term  reaches  the 
conclusion  that  our  common  school  system  is  a  branch  or  department 
of  government,  and  those  who  administer  it  are  administering  a  gov- 
ernment activity  or  function,  are  the  ministers  or  servants  of  the 
state  in  so  doing,  and  would  not  be  liaUe  in  negligence  for  misuser  or 
nonuser,  and  then  sets  forth  some 'of  the  statutory  history  of  Cornell 
University,  and  reaches  the  conclusion  that  this  corporation  is  likewise 
administering  a  government  activity  or  function,  and  is  therefore  ab- 
solved from  liability  for  the  negligence  of  its  servants  and  agents. 
But  we  are  of  the  opinion  that  &ere  is  no  such  breadth  to  the  rule 
invoked,  which  is  concededly  an  exception  to  the  eeneral  rule  of  lia- 
bility on  the  part  of  corporate  bodies,  Railroaa  corporations,  for 
instance,  are  created  for  the  purpose  of  discharging  a  governmental 
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activity  (Olcott  v.  Supervisors,  16  Wall.  678,  21  L.  Ed.  382;  N.  Y.  & 
N.  E.  Co.  V.  Bristol,  151  U.  S.  556,  567, 14  Sup.  a.  437, 38  L.  Ed.  269; 
Smvth  V.  Ames,  169  U.  S.  466,  544,  18  Sup.  Ct  418,  42  L.  Ed.  819; 
Louisville  &  Nashville  R.  R.  v.  Kentucky,  161  U.  S.  677,  696,  16  Sup. 
Ct.  714,  40  I<.  Ed.  849);  but  no  court  has  ever  yet  suggested  that 
these  corporations  were  free  from  the  liabilities  wnich  attach  to  pri- 
vate corporations^  as  to  individuals,  in  the  event  of  negligent  conduct 
by  which  others  are  subjected  to  damages.  An  examination  of  the 
adjudicated  cases  will,  we  believe,  disclose  that  there  is  no  well-con- 
sidered case  which  applies  the  rule  of  nonliability  to  any  private  or 
quasi  private  corporation,  unless  such  cori)oration  was  engaged  in  a 
correctional  or  charitable  work  belonging  to  the  state  at  large. 

Municipal  corporations,  in  the  conduct  of  their  fire  departments, 
police  forces,  and  hospitals,  come  within  the  rule  invoked,  and  private 
corporations,  wKich  are  made  use  of  by  the  state  for  the  purpose  of 
correctional  punishments  or  detentions,  are  brought  within  the  except 
tion  to  the  general  rule;  but  a  imiversity,  devoted  to  the  higher 
branches  of  learning,  has  never  been  considered  as  discharging  such  a 
duty  to  the  public  or  the  state  as  to  give  it  immunity  from  uie  ordi- 
nary rules  which  govern  other  corporations.  It  is  difficult  to  distin- 
guish Cornell  University  from  Dartmouth  College  under  the  law; 
they  were  both  endowed,  both  incorporated.  While  Dartmouth  Col- 
lege did  not  receive  any  part  of  its  endowment  from  the  United  States 
government,  this  fact  can  hardly  distinguish  it,  in  character,  from 
other  universities  based  on  private  endowments,  and  it  is  well  known 
that  Cornell  University  was  substantially  endowed  by  Ezra  Cornell, 
and  that  the  incorporation  was  for  the  purpose  of  marshaling  the 
assets  and  devoting  them  to  the  branches  of  education  contemplated. 
The  funds  which  came  to  Cornell  University  from  the  Land  Grant 
Act  ^  were,  in  so  far  as  the  state  of  New  York  is  concerned,  contributed 
by  a  party  other  than  the  state,  and  the  character  of  the  institution, 
as  involving  governmental  functions  of  the  state,  is  not  different  from 
that  which  would  be  involved  if  the  donor  had  been  a  private  person  or 
a  foreign  government  It  is  therefore  essentially  what  Dartmouth 
College  was,  an  eleemosynary  (1  Blackstone's  Commentaries,  471),  and, 
as  far  as  respects  its  funds,  a  private  corporation  (Dartmouth  CoU^pe 
V.  Woodward,  4  Wheat  518,  634,  4  L.  Ed.  629).  Chief  Justice  Marsh- 
all,  after  arriving  at  the  above  conclusicNQ,  says : 

"IH)  its  objects  stamp  on  It  a  different  character?  Are  the  trastees  and 
professors  pubUc  officers,  Invested  with  any  portion  of  political  power,  par- 
taking in  any  degree  in  the  administration  of  dvil  government,  and  perfornv 
ing  duties  which  flow  from  the  sovereign  authority?  That  education  is  an 
object  of  national  concern,  and  ft  proper  subject  of  legislation,  all  admit 
That  there  may  be  an  Institntion  founded  by  government,  and  placed  entirely 
under  its  Immediate  control,  the  officers  of  which  would  be  public  offlK>»%, 
amenable  exclusively  to  government,  none  will  deny.  But  is  Dartmouth  Col- 
lege such  an  institution?  Is  education  altogether  in  the  hands  of  govern- 
ment? Does  every  teacher  of  youth  become  a  public  officer,  and  do  dona- 
tions for  the  purpose  of  education  necessarily  become  public  property,  so 
far  that  the  will  of  the  Legislature,  not  the  will  of  the  donor,  becomes  the 
law  of  the  donation?  ♦  ♦  ♦  Whence,  then,  can  be  derived  the  idea  that 
Dnrtmouth  College  has  become  a  public  institution,  and  its  trustees  public 
officers,  exercising  powers  conferred  by  the  public  for  public  objects?     Not 


>  Act  Jul7  2,  1862.  c.  no,  12  Stat.  508. 
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from  the  source  whence  Its  funds  were  drawn,  for  Its  foinidiftioii  fs  pur^ly^ 
private  and  eleeipo«S2unr7i  q^t  fKom  Ue  appUfatlon  of  thoise  ftndB,  ftv  moni 
ey  may  be  given  for  education,  and  the  perspns  receiving  It  do  not,  by  being 
employed  In  the  education  of  youth,  become  members  of  the  dvil  govern- 
ment. Is  it  fvoio  tJiiie  act  of  jbicorporatioa? .  Let  th^  subject  be  considered. 
A  corporation  Is  an  artificial  being,  invisible,  intangible,  and  existing  only 
in  contemplation  of  law.  Being  the  mere  creatnre  of  law,  It  possesses  only 
those  propertiefl  which  the  <Aartei<  of  Its  creatioii  confers  upon  it,  either  ex- 
pressly, <Hr  as  incidental  to  Its  -yevy  existeooe.  These  are  such  as  are  sup- 
posed best  fwlffntstiil  to  effect  the  object  torwhi^  it  was  created.  Aihong 
the  most  Important  are  immortality,  and,  if  the  expression  may  be  allowed, 
individuality;  properties  by  which  a  perpetual  svecessloin  of  many  persons 
are  considered  as  the  same,  and  may  act  as  a  single  IndividnaL  Tbey  en- 
able a  corporation  to  managB  its  own  affairs,  and  to  hold  property  without 
the  perplexing  intrlciudest  the  hazardous  and  endless  necessity,  of  perpetual 
conveyancesr  tor  the  purpose  of  transmitting  it  from  hand  to  hand.  It  la 
chiefly  for  the  purpose  of  clothing  bodies  of  men,  In  succession,  with  these 
qualiUes  and  capacities,  that  conK>ration8  were  Invented  and  are  in  use. 
By  these  means  a  perpet^a)  succession  ot  IndiTidtuUs  are  capable  of  acting 
for  the  promotion  of  the  particular  object,  like  one  Immortal  being.  But 
thU  heUtg  does  not  share  in  the  civU  government  of  the  couniry,  unless  that 
be  the  purpose  for  which  it  was  created.  Its  immortality  no  more  confers 
on  it  political  power,  or  a  political  character,  than  immortality  would  con- 
fer 8u<^  power  or  diaracter  on  a  natural  person.  It  is  no  more  a  state  in- 
strument than  a  natural  person  exercising  the  same  powers  would  be.  Ifj 
then,  a  9atural  person,  employed  by  individuals  in  the  education  of  youth,  or 
for  the  government  of  a  seminary  In  which  youth  is  educated,  would  not  be- 
come a  public  officer,  or  be  considered  as  a  member  of  the  dvil  goveiUH 
ment,  how  is  it  that  this  artificial  being,  created  by  law,  for  the  purpose  of 
being  employed  by  the  same  individuals  for  the  same  purposes,  should  be- 
come a  part  of  the  dvil  government  of  the  country?  •  ♦  ♦  The  objects 
for  which  a  corporation  is  created  are  universally  such  as  the  government 
wishes  to  promote.  They  are  deemed  benefldal  to  the  country;  and  this 
benefit  constitutes  the  consideration,  and,  in  most  cases,  the  sole  considera-* 
tion,  of  the  grant" 

This,  it  seems  to  us,  is  a  very  complete  answer  to  the  theory  on 
which  this  demurrer  has  been  decided.  Cornell  University  is  not  cre- 
ated for  the  purpose  of  undertaking  any  governmental  function  what- 
ever. It  is  a  mere  creation  of  the  Legislature  for  the  purpose  of 
carrying  out  the  purposes  of  Ezra  Cornell  and  the  United  States  gov- 
ernment, with  others  who  might  contribute,  and  is  essentially  just 
such  an  institution  as  the  Dartmouth  College,  in  so  far  as  any  question 
here  involved  is  concerned.  It  was  not  created  for  the  purpose  of 
carrying  out  any  of  the  governmental  functions  of  the  state  of  New 
Ycwrk,  and  it  is  not,  therefore,  freed  from  the  obligations  which  at- 
tach to  any  other  private  corporation.  It  contracted  with  this  plaintiff 
for  the  purpose  .of  furnishing  her  an  education  in  certain  lines,  and 
it  owed  her  the  duty  of  exercising  reasonable  care  in  the  carrying  out 
of  that  contract. 

The  order  appealed  from  should  be  reversed,  with  costs,  with  per- 
mission to  the  defendant  to  plead  over  within  20  days,  if  so  advised. 
All  concur,  except  JOHN  M.  KELLOGG,  P,  J.,  who  dissents,  on 
the  opinion  at  Special  Term. 
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INTERNATIONAL  QABDBN  OLUB,  Ina,  ▼.  HBNNSSSY,  Commlsslaiier  of 

Paxks,  et  aL 

(Supr^ne  Oonrt,  Special  T^rm,  Bronx  Goonty.    ^nly,  1918u) 

1.  MUNICIPAI.  COBPOBATZONS  «=s»72t(3) — CONTltACIS— ImPBOTBUENT  OV  PaBX. 

Contract  by  whidi  city  of  New  York,  through  its  park  <xnnmtssioner, 
leased  to  incorporated  club  right  to  occupy  for  three  years  an  undeyeloped 
plat,  which  plaintiff  was  to  convert  into  a  garden  at  an  annual  cost  to 
himself,  la  valid. 

2L  Ilf  junction  ^S»136(1)— -TBMPOBABY  IbSUANCB — BbEACH  op  Ck>NTBAOT. 

Where  dty  contracted  with  plaintiff  for  use  by  it  of  an  undeveloped 
plat  of  ground  within  park  limits,  and  all  the  work  required  to  be  done 
by  plaintiff  was  completed  at  great  expense  without  objection  by  the 
dty,  and  the  contract  was  renewed,  plaintiff  could  by  preliminary  injunc- 
tion prevent  defendant  dty  from  ousting  it  from  the  property,  where 
defendants  do  not  renounce  their  purpose,  adequate  legal  relief  is  doubtful, 
and  plaintiffs^  if  they  recover,  will  be  entitled  to  a  permanent  injunction. 

Action  by  the  International  Garden  Club,  Incorporated,  against 
Joseph  P.  Hennessy,  as  Commissioner  of  Parks  of  the  Borough  of 
the  Bronx,  and  the  City  of  New  York.  Preliminary  inju»ction 
granted. 

Middlebrook  &  Borland,  of  New  York  City  (Middleton  S.  Bor- 
land, of  New  York  City,  of  counsel),  for  plaintiflE. 

William  P.  Burr,  Corp.  Counsel,  and  John  Lehman,  Asst.  Corp. 
Counsel,  both  of  New  York  City,  for  de^ndants. 

OTTINGER,  J.  This  is  a  motion  by  plaintiflF  to  prevent  the  de- 
fendants, until  the  trial  of  the  action,  from  ousting,  plaintiff  from 
that  portion  of  the  Pelham  Bay  Park  of  which  it  is  in  possession  un- 
der an  agreement  dated  September  4,  1914,  as  renewed  by  an  in- 
strument under  date  of  December  11,  1917.  Each  of  these  agree- 
ments was  made  between  plaintiff  and  the  city  of  New  York,  through 
its  park  commissioner.  The  threat  to  remove  plaintiff  is  distinctly 
contained  in  a  notice  by  the  park  commissioner,  dated  May  27,  1918, 
tmdertaking  to  revoke  the  agreement,  and  is  predicated  upon  the 
claim  that  plaintiff  has  failed  to  comply  with  conditions  of  the  agree- 
ment relating  to  the  manner  in  and  purposes  for  which  plaintiff  was 
to  use  the  property.  Although  this  notice — ^given  during  the  fourth 
year  of  the  contract — makes  no  claim  that  the  agreement  was  void 
in  its  inception,  such  contention  is  now  strenuously  uiiged  by  de- 
fendants, and  as  the  question  whether  or  not  the  contract,  if  valid, 
has  been  performed  by  plaintiff  cannot  properly  be  determined  until 
the  trial,  I  shall  consider  but  two  questions:  First,  the  validity  of 
the  contract;  and,  second,  the  proper  scope  of  the  preliminary  in- 
junction, if  granted. 

I  entertain  not  the  slightest  doubt  of  the  validity  of  the  contract 
At  the  time  of  its  making  the  plaintiff  was,  as  the  city  and  park  com- 
missioner well  knew,  an  incorporated  club,  formed,  not  for  profit, 
but  for  the  purposes  (stated  in  its  certificate  of  incorporation)  of 

^s»For  other  cases  see  same  toplo  4k  KBT-NUMBER  in  all  Key-Numbered  Dlgesti  4k  Indexes 
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establishing  "horticultural  gardens,"  and  '*foi*  the  instruction  and 
recreation  of  the  people"  to  expend  nioney  *'f6r  horticultural  re- 
search and  publication"  and  kindred  subjects,  and  to  co-operate  with 
similar  associations  wherever  located.  Its  very  charter,  therefore, 
stamped  it  as  an  educational  and  quasi  public  iqstttution.  At  that 
time  the  tract  of  land  in  question  was  evidently  a  park  in  name  otAy, 
and  was  an  undeveloped  plot  containing  a  dilapidated  building,  in- 
ferred to  in  the  contract  as  the  "Bartow  Mansion,"  and  the  contract 
states  that  the  premises  were  leased  to  plaintiff  for  three  years  "for 
the  purpose  of  establishit^  thereon  a  horticultural  garden."  In  re- 
turn for  this  privil^e  plamtiff  agreed  in  substance,  at  its  own  ex- 
pense, to  convert  the  grounds  into  a  horticultural  garden  under  plans 
to  be  approved  by  the  park  commissioner,  at  an  annual  cost  of  at 
least  $3,000;  aiid  likewise,  at  its  own  expense,  to  improve  and  re- 
pair the  Bartow  Mansion  according  to  plans  to  be  approved  by  the 
commissioner,  and  to  maintain  it  in  good  condition,  to  his  satisfac*- 
tion,  and  subject  to  Jhis  ^approval,  and  at  the  end  of  the  term  of  3 
years  the  entire  grounds  and  building  so  improved  were  to  be  turned 
back  to  the  city  witfiout  cost,  provided  that,  in  the  absence  of  a  no- 
tice given  at  least  30  day^  prior  to  the  expiration  of  the  term,  the 
contract  was  to  be  extended  for  5  years,  as  was  done  by  the  agree- 
ment of  December,  1917.  In  a  word,  therefore,  the  contract  was  that 
the  plaintiff  should,  at  its  own  expense,  build  a  park  for  the  city 
upon  this  ground,  and  aH  that  plaintiff  was  to  receive  in  return  was 
the  privilege  of  occupying  the  ground  and  building  for  the  specified 
period. 

[1]  It  is  not  easily  unde;rstood  how  the  validity  of  such  an  agree- 
ment can  be  challenged.  Certainly  the  city  itself  could  have  built 
the  park  and  rehabilitated  the  building.  It  could  have  contracted 
to  have  it  built,  and  have  paid  a  large  amount  of  money  for  the  pur- 
pose; and  it  couldj  beyond  question,  giye  this  comparatively  short 
privilege  of  occupation  in  lieu  of  a  money  payment.  The  legality  of 
such  an  agreement  is  far  clearer  than  that  which  the  courts  upheld 
in  Gushee  v.  City  of  New  York,  42  App.  Div.  37,  58  N.  Y.  Supp. 
967,  and  by  which  the  city  granted  the  plaintiff  in  that  case  the  right, 
for  five  years,  to  conduct  for  profit  the  Claremont  restaurant  in  a 
building  owned  by  the  city  in  one  of  its  parks.  In  the  case  at  baf, 
as  has  been  pointed  out,  the  plaintiff  was  not  organized  for  profit. 
On  the  contrary,  the  agreement  restricted  the  use  of  the  grounds  to 
a  "horticultural  garden  and  the  general  purposes  of  the  society"; 
gave  the  park  commissioner  access  at  all  times  to  the  grounds  and 
building  for  general  police  visitation  and  supervision;  gave  the  t>ub- 
lic  free  access  to  the  gardens  five  days  a  week,  including  Sundays  and 
holidays;  required  plaintiff,  even  as  to  the  privileges  granted  it,  to 
conform  to  all  rules,  regulations,  and  ordinances  of  the  park  depart- 
ment and  park  commissioner;  gave  defendants  the  right  to  revoke 
the  agreement  at  any  time  if  the  property  should  be  required  by  the 
city  for  other  park  purposes,  or  for  any  reason  made  necessary  by 
public  purposes.  It  contained  further  clauses  to  the  effect  that  plain- 
tiff could,  under  no  circumstances,  hold  the  defendants  or  any  of 
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their  officers  liable,  either  personally  or  in  their  official  capacity;  for 
any  act  they  might  do.  The  agreement,  therefore,  was  singularly 
one-sided  in  favor  of  the  city. 

But  it  is  said  that  the  contract  is  void,  because  it  allowed  the  property 
to  be  closed  to  the  public  on  two  days  a  week,  exclusive  of  Sundays  and 
holidays.  While  under  the  foregoing  principles  such  a  provision  would 
undoubtedly  have  been  valid,  the  fact  is  the  agreement  ccmtains  nothing 
of  the  kind ;  but,  on  the  contrary,  the  clause  referred  to,  if  properly 
read,  is  really  in  favor  of  the  city.  It  provides  that  plaintiff  may,  dur- 
ing such  two  days,  close  that  part  of  the  premises  devoted  to  "the  hor- 
ticultural collection,"  and  charge  an  admission  fee,  fixed  with  the  com- 
missioner's approval,  and  that  the  moneys  so  received  shall  be  expended 
in  improving  the  gardens  and  buildings,  which  become  the  city's  prop- 
erty when  the  lease  expires.  The  mere  statement  of  this  provision  re^ 
f  utes  the  claim  that  it  vitiates  the  contract.  The  contract  being  valid,  an 
injunction  must  issue,  unless  I  were  satisfied  that  the  opposing  affidavits 
clearly  established  a  substantial  breach  of  the  agreement  by  plaintiff ; 
but,  although  I  do  not  wish  to  determine  the  facts  which  necessitate  a 
trial,  I  am  far  from  being  so  satisfied.  All  the  work  to  be  done  was 
completed  at  great  expense  and  with  the  commissioner's  approval. 
More  than  $70,000  was  spent,  frequent  public  lectures  -w^ere  given,  and 
during  all  these  years  no  objection  was  raised  by  the  defendant  or  its 
representatives.  Indeed,  the  contract  was  renewed  in  1917 — an  act 
utterly  inconsistent  with  any  claim  that  plaintiff  had  breached  the  agree- 
ment. 

Defendants*  claim  that  the  park  was  surrounded  by  a  high  wire  fence 
excluding  the  public  is  met  by  the  uncontradicted  fact  that  the  inclo- 
sure  was  erected  by  the  commissioner's  direction,  and  by  the  obvious 
consideration  that  it  was  necessary  for  the  protection  of  the  grounds. 
It  is  not  claimed  that  the  gates  were  not  always  open.  Nor  was  it  neces- 
sary that  any  sign  be  erected  indicating  that  the  park  was  public.  The 
commissioner  could  have  so  ordered  had  he  desired  it.  Central  Park 
is  surrounded  by  stone  walls,  contains  no  signs  inviting  the  public,  and 
yet  its  devotion  to  the  people's  use  is  not  questioned.  Nor  do  the  facts 
that  plaintiff's  members  were  persons  of  social  prominence  and  that 
the  house  was  elaborately  furnished  impress  me.  There  is  not  even  a 
claim  by  defendants  that  any  member  of  the  public  who  applied  for 
membership  in  the  club  was  excluded.  Moreover,  plaintiff  was  author- 
ized to  use  the  Bartow  Mansion  for  its  corporate  purposes,  and  the  con- 
tract contained  no  limitations  as  to  the  character  of  its  membership, 
which  was,  almost  of  necessity,  composed  of  men  of  means,  if  they 
were  willing  to  contribute  the  large  amount  of  money  expended  upon 
the  grounds,  for  purposes  contemplating  no  profit  or  financial  return ; 
and  the  provision  that  plaintiff  was  at  liberty  to  remove  at  the  end  of 
the  contract  its  "library,  pictures,  furniture,"  and  other  movable  proper- 
ty shows  that  it  contemplated  furnishings  in  accordance  with  plaintiff's 
convenience.  Nor  doe3  the  fact  that  during  this  period  of  over  three 
years  there  were  four  or  five  occasions  when  plaintiff's  president  and 
a  few  guests  slept  on  the  premises  establish  any  breacdi  of  the  agree-* 
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ment.  DefeiidhMits  cjtiote  extracts  from  the  by-laws  prohibiting  visitors 
except  upon  proper  introduction,  but  these  related  to  the  cliib  only,  and 
not  to  the  grounds  or  horticultural  gardens,  and  besides  were  known 
to  defendants  when  the  contract  was  made. 

[2]  At  the  argument  I  was  of  the  impression  that  an  injunction  re- 
straining merely  forcible  removal  would  suffice,  and  that  defendants 
might  be  permitted  to  proceed  by  legal  action  in  some  appropriate  court 
if  they  claimed  plaintiff  had  violate4  the  agreement.  But  the  facts  that 
defendants  do  not  renounce  their  purpose  to  proceed  by  force,  that  it  is 
doubtful  whether  in  any  such  action  the  rights  of  plaintiff  could  be  ade- 
quately protected,  that  if  the  plaintiff  succeeds  in  this  action  it  will  be 
entitled  to  a  full  injunction  preventing  any  action  by  defend^its,  and 
that  therefore  its  preliminary  relief  should  be  as  broad  in  scope  as  the 
final  relief,  and  that  a  court  of  equity  having  once  obtained  jurisdic- 
tion will  retain  ]t  for  all  purposes,  lead  to  the  conclusion  that  plaintiff 
is  entitled  to  the  preliminary  injunction  as  prayed  for.  If  the  parties 
can  agree  upon  the  amount  of  the  undertaking  an  Order  may  be  sub- 
mitted on  notice. 

Ordered  accordingly. 

aO^  Misc.  Bep.  153) 

PEOPLE  ex  reL  FINNBGAN  r.  McBRIDE  et  al.,  Civil  Service  CJon^W. 
(Supreme  Oourt,  Special  Term,  Bronx  Ck>unt7.    July,  1918.) 

1.  MUKICIPAL  COBPOBATIONS   «S»217(5) — OZVII.  SXEVXOB  Ck>liliISSION— lilBT   O^ 

Eligibucs. 

Where  a  municipal  civil  service  eommissloQ  has  promulgated  a  list  of 
eligibles  for  promotion,  it  has  no  power  to  annul  such  action. 

2.  MUNIOIPAI.   CORPOBATIONB   ^S»217(5) — Civile    ^BBVICK   GOHMISSIOnT — SUPEB- 

▼ISIHO  NUBSBS — RATTNO. 

mat,  on  examination  by  civil  ser^ce  oommisMtm  for  promotion  from 
position  of  nurses  to  snpervislDg  linrses,  acting  supervising  nurses  are  per- 
mitted to  rate  themselves  as  to.  previous  experiende  did  not  justify  revo- 
cation of  list  of  eligibles  promulgated  after  sudi  exaxninatioiQ,  which 
ratings  were  reviewed  by  three  separate  bodiea 

▼ISXIIO  NUBSBS. 

That  several  nurses  at  the  top  of  the  list  voluntarily  waived  their 
precedence  In  favor  of  acting  supervising  nurse,  so  that  she  might  re- 
tain her  position,  would  not  have  efTect  of  aimulllng  list  previously  es- 
tabUshed. 

4.  Municipal  Cokpobations  «=»217(5) — Civil  Sbbvice  CJommission— Nubses. 

A  division  of  the  list  of  supervising  nurses  made  by  the  civil  service 
commission,  one  relating  to  child  hygiene,  the  other  to  preventable  disease, 
so  that  a  nurse  far  down  the  general  list  mi^t  have  a  higher  rating  iu 
one  division  than  that  of  a  nurse  outranking  her  on  thfe  general  list,  is 
unwarranted. 

5.  Mandamus  «s»22-— Pebsons  Entitled  to  Beliet. 

WhUe  generaUy  relief  will  be  awarded  to  none  but  the  relator  In  man- 
damns,  where  the  writ  is  prayed  for  in  behalf  of  relator  and  others  simi- 
larly situated,  and  prc^^er  reUef  could  not  be  afforded  to  relator  alone, 
the  writ  will  issna  as  prayed  for. 

^s>For  other  caaev  8c«  same  topic  &  KB2Y-NUMBE}R  in  all  Key^Numbered  Digests  A  Indexes 
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Application  by  the  People,  on  the  relation  of  Mary  A.  Finnegan, 
for  writ  of  mandamus  to  James  E.  McBride  and  others,  Civil  Serv* 
ice  Commissioners.    Writ  granted. 

John  W.  Collopy,  Jr.,  of  New  York  City,  for  relator. 
William  P.  Burr,  Corp.  Counsel,  and  Edward  S.  Malone,  Asst. 
Corp.  Counsel,  both  of  New  York  City,  for  respondents. 

OTTINGER,  J.  Relator  is  a  trained  nurse  in  the  department  of 
health,  child  hygiene  division.  She  seeks  a  peremptory  writ  of  man- 
damus against  the  municipal  civil  service  commission  in  order  to 
nullify  their  cancellation  of  a  list  of  eligibles  for  promotion  promul- 
gated by  them.  In  November,  1917,  an  examination  was  held,  un- 
der direction  of  the  then  commission,  for  promotion  from  the  posi- 
tion of  nurse  to  that  of  supervising  nurse.  The  respondents  them- 
selves on  March  4,  1918,  made  up  and  promulgated  an  eligible  list 
from  the  successful  candidates  (of  whom  the  relator  was  one)  and 
duly  certified  such  list  to  the  department  of  heakh.  On  April  6Ch 
they  canceled  such  list  and  ordered  a  new  examination,  which  has 
not  yet  been  held. 

[f]  At  the  outset  the  question  is  whether  the  commission  has  pow- 
er to  revoke  a  list  which  it  has  once  promulgated ;  for,  if  it  has,  it 
is  obvious  that  the  courts,  except  in  cases  of  abuse  of  such  power, 
should  refrain  from  interference.  But  when  the  commission  has 
acted,  after  deliberation,  there  is  no  power  to  annul  such  action. 
Certainly  no  sudi  authority  is  found,  either  expressly  or  by  implica- 
tion, in  the  statute  under  which  the  commission  is  appointed.  The 
cases  hold  that  a  body  of  limited  jurisdiction  may  not  act  in  review 
of  or  annul  its  own  action.  In  People  ex  rel.  Chase  v.  Wemple,  144 
N.  Y.  478,  482,  39  N.  E.  397,  398,  it  was  said: 

"It  is  the  general  rule  that  officers  of  special  ana  Umited  jurisdiction  can- 
not sit  In  review  oi  their  own  orders  or  vacate  or  annul  th^n." 

This  principle  has  been  frequently  reiterated.  And  the  respond- 
ents do  not  call  attention  to  any  decision  authorizing  the  vacation  of 
their  own  previous  determination.  Moreover,  the  respondents  seek 
to  justify  their  action  upon  two*  grounds,  neither  of  which  seems 
adeauate : 

[2]  First.  That  acting  supervising  nurses  were  permitted  to  rate 
themselves  and  other  nurses  as  to  previous  experience  in  the  very 
examination  in  which  they  themselves  were  to  compete.  However 
questionable  this  practice  may  seem,  it  is  rendered  immaterial  in  this 
instance  by  the  fact  that  the  respondents,  after  their  attention  had 
been  Called  to  this  condition,  and  before  promulgating  the  list,  de- 
liberately refused  to  cancel  the  examination  on  that  ground.  More- 
over, the  aforesaid  ratings  were  merely  tentative,  and  were  there- 
after reviewed  by  no  less  than  three  sepafate  bodies.  The  fact  that 
candidates  other  than  these  acting,  supervising  nurses  outranked  them 
in  the  eligible  list  is  in  itself  cogent  evidence  that  in  this  examination 
no  untoward  result  followed  the  practice  referred  to. 

[5]  Second.  It  appeared  that  after  the  list  was  promulgated  sev- 
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eral  nurses  at  the  top  of  Hie  list  voluntarily  waived  theii^  precedence 
in  favor  of  an  acting  supervising  nurse,  so  that  she  might  retain  her 
position.  While  this  practice,  whether  it  be  called  a  conspiracy  or 
otherwise,  deserves  severe  condemnation,  nevertheless  it  cannot  affect 
the  list  previously  established.  It  might  result,  at  most,  in  liiaking 
the  waivers  ineffectual ;  but  the  list  from  which  the  waivers  were 
made  cannot  be  annulled  by  reason  of  acts  subsequently  cxrcurring. 

[4]  Relator  also  complains  that,  although  all  candidates  took  the 
same  examination  the  list  was  divided  into  two  classes,  one  relating 
to  child  hygiene,  the  other  to  preventable  diseases,  with  the  result 
that  a  nurse  far  down  upon  the  general  list  might  neveitheless  have 
a  higher  rating  in  one  division  and  thus  receive  an  a^>ointmeQt  in 
advance  of  a  nurse  outranking  her  on  the  general  list.  There  appears 
to  be  no  warrant  for  such  procedure  in  any  statute,  or  even  in  re- 
spondents' own  regulations.  In  conclusion,  it  should  be  observed 
that  while,  in  some  instances,  it  may  be  a  matter  for  regret  that  the 
commission  has  no  power  to  annul  its  previous  deliberate  action,  yet 
it  must  not  be  forgotten  that  if  lists. may  be  promulgated,  only  to  be 
annulled  at  the  pleasure  of  the  commission,  it  will  pHove  increasing- 
ly difficult  to  secure  a  desirable  class  of  public  servants.  Candidates, 
will  hesitate  to  prepare  for  apd  submit  to  examination,  if,  after  be- 
ing declared  eligible,  they  are  to  be  subjected  to  the  caprice,  how- 
ever well  intentio.ned,  of  the  commission  or  its  successors, 

[5]  While  it  is  true,  in  general,  that  relief  will  be  awarded  to  none 
but  the  relator  in  mandamus  proceedings,,  and  that  the  writ  herein^ 
is  prayed  for  in  behalf  of  relator  and  others  similarly  situated,  it  is 
clear  that  proper  relief  could  not  be  affprded  to  relator,  and  confusion 
would  result  if  the  cancellation  were  revoked  as  to  her  only,  and 
permitted  to  stand  as  to  the  other  eligibles.  The  writ  will  therefore 
issue  as  prayed  for.  This  course,  seems  to  be  supported  by  People 
ex  1^1.  Fowler  v.  Moskowitz,  175  App.  Div.  710,  162  N.  Y.  Supp.  453. 

Ordered  accordingly. 


REITER  V.  NORTH  SHORE  GRAVBL  OO.  et  at. 
(Supreme  Court,  Appellate  Division,  Third  Department    September  11,  1918.) 

Appeal  from  State  Industrial  Commission* 

Proceeding  under  the  Workmen's  Compensation  Law  (ConsoL  Laws, 
c.  67)  by  Florence  J.  Reiter  for  compensation  for  death  of  her  deceas- 
ed husband,  Paul  Reiter,  opposed  by  the  North  Shore  Gravel  Com- 
pany, employer,  and  the  Travelers'  Insurance  Company,  insurer.  From 
the  decision  of  State  Industrial  Commission,  clain[iant  appeals.  Af- 
finned. 

Argued  before  JOHN  M,  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

PER  CURIAM.    Decision  affirmed.    AH  concur,  except 

JOHN  M.  KELLOGG,  P.  J.  (diss^ing).  T^c  commission  certified 
to  this  court  the  question :    "Is  Florence  J.  Reiter  the  surviving  wife  of 
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Paul  Reitef ,  deceased  ?**  The  court  f  emitted  the  matter  to  the  comitiis- 
sion  to  make  findings  of  fact  upon  the  question  of  the  marriage  of  tlie 
claimant  to  Reiter. 

It  is  conceded  there  was  no  ceremonial  marriage.  The  evidence^ 
however,  tends  very  strongly  to  show  a  valid  cOmmon-law  marriage. 
Whether  or  not  there  was  a  valid  marriage  was  a  mixed  question  of 
law  and  fact,  and  it  cannot  be  determined  as  matter  of  law  whether 
there  was  a  valid  marriage  until  the  facts  are  ascertained.  Perhaps 
different  inferences  may  be  drawn  from  the  evidence,  and  for  that 
reason  the  court  desired  findings  of  fact  upon  the  evidence  to  enable 
it  to  pass  upon  the  question  of  law.  The  commission  evidently  misun- 
derstood the  action  of  this  court,  and  gives  us  no  facts  upon  which  wo- 
can  determine  whether  or  not  its  conclusion  was  properly  made. 
.  The  parties  were  competent  to  enter  into  the  marriage  state.  He  was 
a  German  and  a  Protestant ;  she  was  a  French  woman  and  a  Catholic. 
They  mutually  agreed  to  marry.  She  desired  to  go  to  the  church ;  he 
apparently  was  not  anxious  upon  that  point.  Nevertheless  they  be- 
gan to  live  together  as  husband  and  wife,  and  were  known  as  husbanJ 
and  wife.  Each  of  them  told  her  daughters,  who  lived  with  them,  that 
they  were  married,  and  he  always  treated  her  as  his  wife,  and  treated 
her  daughters  as  his  children,  and  apparently  took  great  pride  in  them. 
It  is  mere  idle  guesswoiic  to  say  that  their  claim  to  be  husband  and- 
wife  was  a  mere  cloak  to  cover  up  their  illicit  relations.  We  find 
nothing  indicating  that  there  was  any  bad  faith  upon  the  part  of  either, 
or  that  there  was  any  doubt  in  the  mind  of  either  that  they  were  hus- 
band and  wife.  It  is,  however,  inferable  that,  from  the  fact  that  there 
was  no  church  ceremony,  the  claimant  felt  that  her  full  rights  as  wife 
were  not  established,  and  that  it  was  due  to  herself  and  her  daughters 
that  a  church  ceremony  should  be  had.  She,  from  time  to  time,  urged! 
a  ceremonial  marriage  at  church ;  he  agreed  to  it,  but  delayed. 

In  my  judgment,  as  matter  of  law,  they  were  husband  and  wife,  al- 
though some  embarrassment  may  result  on  account  of  the  findings  of 
the  commission  that  the  evidence  does  not  establish  a  marriage  con- 
tract. I  think  the  commission  felt  that  a  definite  contract  must  be 
shown  by  which  the  parties,  by  word  of  mouth  or  writing,  agreed  at 
the  moment  to  take  each  other  as  husband  and  wife.  A  mere  formal' 
contract  is  not  the  essential  thing.  Marriage  is  a  status,  which  may  be 
established  by  the  words,  actions,  and  lives  of  the  parties,  evidencing 
their  understanding  and  intent.  If  this  man  and  woman  engaged  ta 
marry,  and,  wanting  to  marry  each  other,  began  to  live  together  as  man 
and  wife,  believing  that  they  were  married,  but  intended  at  some  time 
to  have  a  religious  ceremony  performed ;  if  they  held  themselves  out 
to  the  public  as  man  and  wife,  and  lived  in  the  belief  that  they  were 
married — there  would  be  a  legal  marriage,  notwithstanding  the  fact 
that  no  particular  words  can  be  referred  to  at  any  particular  time  which- 
made  a  formal  contract  of  marriage  at  that  time.  The  agreement,  from 
time  to  time,  to  have  a  church  ceremony  performed  for  the  satisfaction 
of  the  wife,  would  not  change  the  result    The  findbgs,  therefore,  do- 
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not  dispose  of  the  case,  or  furnish  any  basis  nipon 'which  it  can  be  de- 
termined. 

I  favor  a  reversal  of  the  determination,  and  a  remission  of  the  mat- 
ter to  the  commission  for  proper  and  full  findings  of  fact 


a84  App.  DiT.  572) 

SWABTMOBB  TEXTUSR  CO..  Inc.,  v.  MORRIS  BERNHARD  00. 

(Supreme  Oourt,  AmiteUate  Diyision,  Third  Department    September  26,  1918.) 

1.  PixADiNO  ^s»367(8)--Oo]<FULiNT— Motion  to  Make  Mobs  DEFiNrrs  aN^ 

OBBTAIN — GONTBAOTB. 

Where  complaint  aUeged  that  plaintiff  was  to  sell  and  defendant  to  boy 
goods  at  a  certain  price,  plaintiffs  readiness  to  perform,  and  defendant's 
refusal,  a  motion,  under  Oode  Civ.  Proc.  {  54S,  that  complaint  be  maae 
more  definite  and  certain  by  stating  whether  contract  was  in  writing,  and, 
if  80k  by  attaching  a  copy  to  complaint,  was  propeidy  denied. 

2.  Appbal  and  Ebbob  «s>1089(8)— Habmlkss  Ebbob— Denial  of  Motion  to 

Make  Dkfihii»— Piaadzno. 

In  action  on  contract  f6r  sale  of  goods,  denial  of  defendant's  motion 
to  malce  complaint  more  definite  and  certain,  by  stating  w:hether  con- 
tract was  in  writing,  and,  if  so,  to  attach  a  copy  to  complaint,  to  en- 
able it  to  demnr,  If  contract  was  oral,  deprived  it  of  no  right,  as  it  might 
set  up  the  statute  of  frauds  by  answer. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  the  Swartmore  Textile  Company,  Incorporated,  against 
the  Morris  Bemhard  Company.  From  an  order  of  the  Supreme  Court, 
denying  its  motipn  to  require  the  complaint  to  be  made  more  definite 
and  certain,  defendant  appeals.    Order  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Goldman,  Unger  &  Kofahnan,  of  New  York  City  (Abraham  Frecd- 
man  and  Samuel  P.  Goldman,  both  of  New  York  City,  of  counsel),  for 
appellant. 

Muhlf  elder  &  lUch,  of  Albany  (Robert  C.  Poskanzcr,  of  AlbAny,  of 
counsel),  for  respondent  i  . 

COCHRANE,  J.  The  complaint  is  very  simple  and  brief.  It  al- 
leges that  on  or  about  July  27,  1917,  the  plaintiff  agreed  to  sell  and 
the  defendant  agreed  to  purchase  the  entire  stock  of  gimps  plaintiff 
then  had  manufactured  or  in  process  of  manufacture,  and  to  pay  there- 
for $2.25  per  gfross;  that  the  plaintiff  has  at  all  times  been  ready  and 
willing  to  perform  its  agreement;  and  that  the  defendant  has  refused 
to  receive  and  accept  deliveries  thereunder,  or  pay  therefor,  where- 
by the  plaintiff  has  been  damaged  in  the  sum  of  $4,633.48,  for  which 
sum  it  demands  Judgment,  with  interest  and  costs.  The  defendant 
appeals  from  an  order  denying  its  motion  to  require  the  plaintiff  to 
make  this  complaint  more  definite  and  certain,  by  stating  whether  the 
contract  was  in  writing,  and,  if  in  writing,  by  attaching  a  copy  there- 
of to  the  complaint. 

^s3»For  oUer  eases  see  siuae  topio  ft  KBY-NUMBSR  \ji  eU  Key-Nviml>ered  JDIgeets  ft  InOA^es 
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[1]  The  motion,  was  properly  denied.  Granting  the  motion  in  this 
case  would  require  a  plaintiff  in  every  action  of  the  simplest  nature  for 
goods  sold  and  delivered,  or  for  work,  labor,  and  services  performed, 
to  state  whether  the  oHitract  was  in  writing,  and,  if  in  writing')  to  at- 
tach a  copy  to  the  complaint.  No  case  is  cited  which  is  an  authority 
for  the  granting  of  this  motion  under  a  complaint  of  this  character. 
There  are  authorities  holding  that  the  pleading  must  be  made  more 
definite  and  certain,  by  stating  whether  a  contract  is  in  writing,  and, 
if  in  writing,  by  setting  forth  a  copy;  but  those  are  cases  where  the 
facts  were  peculiar  and  complicated,  or  where  the  facts  required  to 
be  pleaded  were  substantive  parts  of  the  pleading.  Such  cases  are 
First  Presbyterian  Church  v.  Kennedy,  72  App.  Div.  82,  76  N.  Y. 
Supp.  284;  Rockey  v.  Haslett,  91  App.  Div.  181,  86  N,  Y.  Supp.  320. 
So,  also,  times  and  places  have  sometimes  been  required  to  be  stated 
in  a  complaint.  Pigone  v.  Lauria,  115  App.  Div.  286,  100  N.  Y. 
Supp.  976;  Peters  v.  Huppert,  159  App.  Div.  829,  144  N.  Y.  Supp. 
1068. 

On  the  other  hand,  the  following  cases  directly  hold  that  a  motion  is 
improper  to  require  a  pleading  to  state  whether  the  contract  is  in 
writing  or  oral,  and,  if  in  writing,  to  set  forth  a  copy.  Smythe  v. 
Cleary,  127  App.  Div.  555,  111  N.  Y.  Supp.  872;  Rouget  v.  Haight,  57 
Hun,  119,  10  N.  Y.  Supp.  751 ;  Bonta  Hotel  Co.  v.  Benedict  (Sup.)  133 
N.  Y.  Supp.  462.  It  is  only  when  the  allegations  of  a  pleading  "are 
so. indefinite  and  uncertain  that  the  precise  meaning  or  application 
thereof  is  not  apparent"  that  such  a  motion  will  lie.  Code  Civ.  Proc. 
§  546;  Dumar  v.  Witherbee,  Sherman  &  Co:,  88  App.  Div.  181,  84  N. 
Y.  Supp.  669;  Harrington  v.  Stillman,  120  App.  Div.  659,  105  N.  Y. 
Supp.. 75.  That  criticism  clearly  cannot  be  made  of  the  complaint  in 
question. 

[2]  The  defendant's  reason  for  the  motion  is  that  it  desires  to  take 
advantage  of  the  statute  of  frauds  by  demurrer,  in  case  the  contract 
IS  oral.  It  can  with  equal  advantage  raise  that  question  by  answer. 
It  is  deprived  of  no  right  or  defense.  The  complaint  is  in  the  usual 
form  in  cases  like  this. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  -concur. 


a04  Misc.  Rep.  427) 

SANDS  et  al.  v.  CITY  OF  NEW  XORK. 

(Supreme  Ocmrt,  Special  Term,  B^sselaer  Coanty.      S^tember  28, 1918.) 

1.  Eminent  Domain  ^=s>Jfe7(5) — ^Dakaqes — Abbitbabt  Awabds— Vacation. 

Though  the  oommigslonens  in  their  best  judgment,  and  not  the  courts 
are  to  assess  the  damage  to  water  rights  under  Laws  190G,  c.  724,  §  42, 
as  auiiended  by  Laws  1906,  c.  314,  §  9,  yet,  if  the  awards  are  arbitrary,  the 
court  must  exercise  its  own  judgment  as  to  whether  they  are  reason- 
able and  whether  justice  has  been  done. 

2.  Eminent  Domain  «=»126(3)— Divebsion  of  Wate^— Measubb  of  Damages. 

The  differenae  in  the  value  of  the  water  power  before  and  after  the 
diversion  of  water  is  the  correct  rule  of  damages. 

^ES>For  other  cues  eee  same  topic  4k  Kinr-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Facts,  and  not  the  purchased  opinions  of  professional  experts,  count 
with  the  courts;   and  the  naked,  arbitrary  opinions  of  men  calling  them- 
selves "experts"  are  of  little  value. 
4.  Eminsnt  Domain  ^=»287(5) — Divebsion  or  WAnaft— Awabbs — Yaoation. 

Whexe  a  GCNnmlsslm's  awaids  of  damages  against  the  city  of  New  York 
for  the  diversioD  of  water,  made  under  Laws  1905,  c.  724,  {  42,  as  amend- 
ed by  Laws  1906,  c  314,  (  9,  were  inconsistent,  against  sober  common 
sense  and  the  ovierwhelmiiig  weight  of  the  evidence  or  the  facts,  they 
would  be  set  aside,  and  the  dalms  sent  to  other  commissions. 

In  the  matter  of  the  claims  of  James  H.  Sands,  the  Martin  Cantine. 
G>mpany,  the  Diamond  Mills  Paper  Company,  and  Byron  L.  Davis, 
as  trustee  of  the  estate  of  Joseph  JB.  Sheffield,  against  the  City  of  New 
York,  under  Laws  1905,  c.  724,  §  42,  as  amended  by  Laws  1906,  c. 
314,  §  9.  Awards  of  a  commission  set  aside,  and  claims  sent  to  other 
commissicms. 

Morschauser  &  Mack,  of  Poughkeepsie,  for  claimant  Sands. 

Howard  Chipp,  of  Kingston,  and  Severin  Sharp,  for  claimant  Mar- 
tin Cantine  Co. 

Spalding,  McCabe  &  Jackson,  of  New  York  City,  for  claimant  Dia- 
mond Mills  Paper  Co. 

Byron  L.  Davis,  of  Saugerties,  for  claimant  Sheffield. 

William  P.  Burr,  Corp.  Counsel,  of  New'  York  City  (William  H. 
Grogan,  of  Kingston,  and  William  H.  Black,  of  New  York  City,  of 
counsel),  for  city  of  New  York. 

HOWARD,  J.  I  have  grouped  together  in  this  memorandum  the 
four  cases  included  in  the  above  title.  I  have  done  so  because  all  four 
claims  were  tried  before  the  same  commission,  and  because  the  three 
Saugerties  claims  were  tried  together,  also  because  rtiany  of  the  same 
conditions  and  principles  apply  to  and  affect  all  four  claims. 

These  water  powers  are  located  on  the  Esopus  creek,  far  below  the 
Ashpkan  dam  built  by  the  city  of  New  York.  The  Sands  property  is 
28  miles  below ;  the  Saugerties  properties,  33  miles  below.  The  three 
Saugerties  mills  are  live,  active,  going,  prosperous  concerns ;  the  Sands 
property  is  a  ruin.  Eadi  of  these  properties  has  been  damaged  by  the 
diversion  of  the  water  above.  Neither  of  them  has  been  destroyed; 
neither  of  them  crippled.  The  Saugerties  mills  continue  to  run,  as 
they  ran  before ;  the  Sands  property  lies  a  desolation,  as  it  lay  before. 
But  part  of  the  water  has  been  diverted  from  the  stream,  and  therefore 
the  power  of  each  of  the  falls  is  lessened. 

The  question  is:  How  much  dbmage  has  been  done?  This  cannot 
be  arrived  at  to  a  mathematical  certainty ;  an  approximation  is  all  that 
can  be  accomfdished.  It  is  largely  a  matter  of  the  exercise  of  sound 
judgment  on  the  part  of  the  commissioners,  after  the  facts  have  been 
duly  considered. 

The  city  contends  that  these  Saugerties  mills  depended  primarily  for 
power  upon  steam ;  that  the  water  power  was  secondary.  The  claim- 
ants contend  exactly  .the  reverse:  But,  however  that  may  be,  it  is  a 
fact  that  each  of  the  miUs  w4s  equipped  with  a  powerful  and  modern 
■   ■?■■■-  ■        ,  •   "   '  ** 
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steam  plant  and  depended  largely,  even  though  not  pritriirity,  upon 
steam.  This  being  so,  the  mills  have  gone  along  without  interruption 
or  inconvenience  by  reason  of  the  diversion  of  the  water;  their  busi- 
ness has  increased,  and  their  profits  have  grown.  Howiever,  it  has 
cost,  and  it  will  continue  to  cost,  a  considerable  sum  of  money  to  gen- 
erate steam  to  replace  the  diverted  water  power.  The  cost  has  been 
substantial;  and  the  question  is:  How  much  has  it  cost?  This  is  not 
the  only  element  of  damage;  the  experts  have  ingeniously  invented, 
and  extravagantly  magnified,  other  elements ;  but  the  cost  of  steam  to 
.  replace  the  loss  of  water  is  the  principal  element 

The  commission  has  fixed  the  Diamond  Mills  damage  at  $205,000, 
the  Cantine  damage  at  $165,000,  the  Sheffield  damage  at  $25,000,  and 
the  Sands  damage  at  $145,000.  I  cannot  understand  the  discrepancy 
in  these  awards.  The  Cantine  Company,  with  a  perpetual  first  right  to 
the  waters  of  the  Barclay  dam,  would  seem  to  me  to  be  injured  more 
than  the  Diamond  Mills,  with  a  subordinate  and  inferior  right.  Yet 
the  Diamond  Mills  is  awarded  $40,000  more  than  the  Cantine  Com- 
pany ;  and  the  Cantine  Company,  a  thriving,  going  manufactory,  using 
all  the  power  it  can  get  from  the  Esopus,  is  awarded  $165,000,  while 
the  dead  property  of  Sands  at  the  "Deserted  Village,"*owned  by  a  spec- 
ulator and  purchased  as  a  speculation,  is  said  to  have  been  damaged 
$145,000.  To  my  mind  these  conclusions  of  the  commission  are  incon- 
gruous. 

[1]  The  commission  has  written  no  opinion,  and  has  not,  therefore, 
advised  the  court  of  the  theory  on  which  it  proceeded  in  arriving  at 
these  figures,  nor  of  the  principles  which  lie  at  the  basis  of  its  compu- 
tation, nor  of  the  rules  which  guided  the  minds  of  the  ccnnmissioners 
to  an  ultimation.  Perhaps  the  law  does  not  make  it  incumbent  upon 
the  commission  to  do  so;  the  statute,  at  least,  does  not  specifically  re- 
quire it.  But  if  the  commission  had  set  forth  its  process  of  reasoning, 
or  had  indicated  the  route  by  which  it  reached  the  figures  in  its  report, 
this  would  have  been  helpful  to  the  court  in  reviewing  the  report,  and 
perhaps  convincing.  The  court  ought  not,  of  course,  to  pit  its  judg- 
ment against  the  judgment  of  the  commission.  The  commissioners, 
not  the  court,  are  to  assess  the  damage.  However,  if  the  awards  are 
arbitrary,  then  it  becomes  the  duty  of  the  court  to  exercise  its  own 
judgment  in  determining  whether  they  are  reasonable  and  whether 
justice  has  been  done. 

[2,  2]  It  is  true  that  the  difference  in  the  value  of  the  property  be- 
fore and  after  the  diversion  of  the  water  is  the  correct  rule  of  damage. 
1  Nic.  on  E.  D.  435 ;  2  Lewis,  §  464.  But  how  are  we  to  ascertain  the 
difference?  Are  we  to  rely  simply  upon  the  opinions  of  experts ?  Ob- 
viously not.  Facts,  not  the  purchased  opinions  of  professional  wit- 
nesses, count  with  courts.  Roberts  v.  N.  Y.  E.  R.  Co.,  128  N.  Y.  455, 
28  N.  E.  486,  13  L.  R.  A.  499.  The  naked,  arbitrary  opinions  of 
men  who  call  themselves  "experts"  are  of  little  value. 

As  I  have  previously  observed,  it  is  the  exercise  of  good  judgment 
on  the  part  of  the  commissioners,  in  the  last  analysis,  which  determines 
the  damage;  and  in  exercising  their  judgment  they  get  very  Uttle  help 
from  the  experts.    The  long  dissertations  of  these  hired  witnesses  are 
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almost  w6rthlfts6.'  This  is 'demonstrated  in  diese  very,  cases  by  the 
wide  variance  in  their  conclttsions.  If  one  expert  estimates  the  damage 
at  $200,000,  and  another  places  it  at  $250,000,  and  still  another  fixes  it 
at  $300,000,  all  expeAs  for  the  same  daimant,  which  of  the  figures  are 
die  commissioners  to  adopt?  How  are  the  commissioners  eiiUghtened 
by  these  widely  discordant  views?  They  are  not  enlightened;  they 
are  befogged.  It  must  have  been  perfectly  apparent  to  the  co^misf 
sioners,  as  it  is  to  the  court,  that  tlie  figums  of  these  pretended  experts 
were  merely  the  wildest  guesswork  and  spedulation,  furnishing  no  ba-^ 
sis  whatever  for  a  judicial  determination.  Ttie  experts  were  supposed 
to  be  there  in  court  to  help  the  commissioners,  but  with  $100,000  dif  * 
f  erence  between  them  how  were  the  commissioners  helped  ?  Which  of 
the  experts  should 'tiie  commissioners  have  followed?  What  were 
they  to  do  with  this  huge  variance?  "Sjrfit  the  difference"  as  horse 
traders  do?  The  disparity  of  $100,000  in  the  estnnates  of  these  pro- 
fessional witnesses  renders  their  oinnions  utterly  worthless,  and  makes 
a  farce  of  the  part  which  they  acted  at  the  hearing. 

And,  incidentally,  I  feel  that  I  ought  to  say  that  it  is  my  opinion, 
generally,  that  altogether  too  much  time  is  wasted  in  these  water  dam- 
age cases  with  experts.  Too  much  importance  is  attached  to  thdr  tes* 
timony;  too  much  money  wasted  on  their  fees.  The  commissioners 
look  at  a  farm,  and  view  the  land,  and  inspect  the  buildings.  On  so 
simple  a  subject,  how  can  experts  assist?  What  good  does  it  do  the 
commissioners  in  such  a  case  to  have  experts 'testify?  It  must  be  re* 
pugnant  to  their  common  sense  and  humiliating  to  their  self-respect 
to  be  forced  to  listen  in  each  case  to  the  divergent,  salaried  opinions 
of  these  same  hired  witnesses.  The  commissioners  are  fully  aware 
that  the  claimant's  experts  will,  in  each  case,  overestimate  the  value, 
and  that  the  city's  experts  will,  in  each  case,  underestimate  it  To  sit 
on  the  bench  and  witness  the  repetition  of  this  comedy,  day  after  day, 
and  maintain  a  demeanor  of  seriousness,  must  tax  the  histrionic  ca- 
pacity of  the  commissioners.  In  the  ordinary  claim  for  damages,  I 
believe  the  experts  are  a  superfluity.  They  waste  time,  consume  mon- 
ey,'lumber  up  the  record,  and  befudille  the  judgment  of  the  commis- 
sioners. 

I  am  fully  aware  that  the  expert  witnesses  employed  by  the  claim- 
ants in  these  cases  were  men  of  wide  experience.  They  qualified  abun* 
dantly.  They  knew  much  about  mills  and  machinery,  and  water  pow- 
er, and  stieam  power,  and  horse  power,  and  utilized  power,  and  kilo- 
watt hours,  and  hjrpothetical  development,  and  available  development, 
and  load  factors,  etc.  Their  nomenclature  embraces  a  wide  range  of 
learning.  No  court  would  wish  to  belittle  their  accomplishments.  But 
experts  have  a  knack  of  juggling  with  figures  and  discoursing  on 
hypothetical  subjects,  thus  weaving  a  maze  of  difficulties  about  the 
point  in  controversy,  until  one  is  led  away  in  bewilderment  from  the 
simple,  obvious  facts  surrounding  a  situation.  It  is  almost  dangerous 
•  to  listen  to  them.  However,  it  is  the  habit  of  courts  to  tolerate  them 
— a  bad  habit  But  after  studying  their  processes  of  reasoning  in  these 
cases,  and  after  giving  due  weight  to  all  their  learning  and  experience, 
I  cannot  help  but  remain  persuaded  that  a  casual  observer,  if  unbe- 
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fuddled  by  experts,  even  one  experienced  in  mills  and  riparian  rights^ 
would  never  dream  of  the  fabulous  damages  conjured  into  reality  by 
the  theory  and  sophistry  of  these  gentlemen. 

[4]  The  awards  should  be  set  aside,  because  they  are  inconsistent, 
and  because  they  are  against  sober  common  sense,  and  because  they  are 
against  the  overwhelming  weight  of  evidence,  or,  it  would  be  better 
to  say,  against  the  overwhelming  weight  of  the  facts.  If  the  purchased 
testimony  were  to  be  counted  in  at  its  face  value,  counted  in  with  the 
unbiased  evidence,  counted  in  with  the  simple  facts,  perhaps  the  awards 
might  stand.  But  even  then  there  would  be  doubt,  for  the  conclusions 
of  the  claimants'  experts  are  so  widely  variant  that  they  cannot  be  har- 
monized and  are  therefore  worthless. 

The  awards  in  the  three  Saugerties  claims  puzzle  me;  their  magni- 
tude,  their  inconsistency,  their  inharmony.  But  when  I  come  to  the 
Sands  claim  I  am  not  puzzled — ^I  am  staggered.  This  claimajit  has  a 
"ledge  of  rocks"  across  the  Esopus  creek,  constituting  a  natural  dam; 
that  is  all  he  has.  He  has  no  right  to  raise  or  lower  the  slackwaters 
held  back  by  this  ledge  of  rocks.  He  has  no  mills,  no  raceways,  no 
industries,  no  pondage  rights — ^nothing  but  the  naked  waters  tumbling 
over  the  rocks.  Before  die  Civil  War  a  few  logs  were  bolted  to  the 
rocks,  creating  a  sort  of  crude  dam,  and  some  unpretentious  industries 
were  supplied  with  power,  and  struggled  along  for  a  time  at  Glenerie, 
and  died ;  but  for  more  than  a  quarter  of  a  centiuy  the  place  has  been 
stagnant  as  a  graveyard,  and  has  been  known,  the  country  round,  as 
the  "Deserted  Village."  The  dam  is  gone,  the  buildings  are  tumbled 
down,  the  waters  run  to  waste.  And  this  is  the  property  which  the 
commission  says  has  been  damaged  to  the  extent  of  $145,000.  Nobody 
but  a  novelist  or  an  expert  would  have  suffioient  imagination  to  convert 
these  rookeries  and  ruins  into  a  substantial  fortune. 

I  am  impressed  with  the  conviction  that  these  claims  should  be  sent 
back  to  other  commissions  for  a  new  trial,  and  I  am  about  to  so  order* 
Therefore  I  have  not  undertaken  here  to  construe  the  quadripartite 
agreement,  or  to  fix  the  rights  of  the  Saugerties  claimants  under  it. 
Neither  have  I  undertaken  to  discuss  the  many  intricate,  but  mostly 
superfluous  and  confusing,  questions  presented  to  the  commission. 
At  the  new  trial  the  commissions  should  hear  and  consider  all  that,  is 
brought  to  their  attention,  but  they  should  not  be  prejudiced  by  any- 
thing I  have  said  here.  They  must  be  guided  by  the  facts  as  they  are 
presented  before  them. 

There  being  enough  commissions  now  in  existence,  I  direct  that  the 
three  Saugerties  claims  be  sent  to  the  Yale  Quarry  Commission  and 
the  Sands  claim  to  Business  Damage  Commission  No.  5. 
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KINNIB  V.  TOWN  OF  MORRISTOWN. 

<Supreme  Court,  Appelate  BiThAon,  Third  Department      September  17,  1918.) 

1-  Highways  ^=»187(1) — Injumes  to  Tbavelers— Liabilitt. 

A  town  can  be  liable  for  injury  or  death  of  a  traveler  on  a  highway 
only  when  it  arises  from  the  negligence  of  the  town. 
2.  HidHWATS  ^=a211 — ^Iisrjuitns   to   Traveushs— Liability— Evidence. 

BMdence  held  insofflcient  to  establish  negligence  of  town  In  construc- 
tion of  highway,  resulting  in  death  of  a  traveler  thereon. 
3w  HiOHWATS  «s»210(D*-Inji7Bixs  to  Tbaveij:bs—I4Iabilitt— Evidence— Ad- 

MISSIBILITT. 

In  action  for  death  of  traveler  on  highway,  the  road  superintendent 
should  have  been  permitted  to  testify  that  he  received  from  the  state 
highway  department  a  highway  manual  containing  instructions  as  to 
building  roads,  and  that  he  followed  such  instructions,  and  that  he  had 
used  on  other  hills  the  same  material  used  on  the  road  on  which  deceas- 
ed was  injured. 

4.  EvinENCi:  .^=»513(8) — ^Injurim  to   Travelers— LiABiLrrT— Evidence— Ad - 

inssiBiLmr. 

In  acticm  for  death  of  traveler  upon  highway,  expert  evidence  was  ad- 
missible as  to  the  best  material  to  put  on  a  hill  and  the  best  manner  of 
resurfacing  a  hilL 

5.  High  WATS  <5=»197(2)— Death  of  Traveler— Intoxication. 

The  town  is  not  liable  for  the  death  of  a  passenger  in  an  automobile, 
if  due  to  the  intoxication  of  himself  or  the  driver  of  the  car,  and  not  to 
the  alleged  defective  condition  of  the.  road. 

6.  Highways  «x»2ia9)— Dsbath  of  Tbaveij»--Qubstiom  fob  Jubt. 

Whether  autom<jbUe  passenger's  death  on  highway  was  caused  by  neg- 
ligent construction  of  road,  or  by  intoxication  of  himself  or  driver,  held 
for  the  Jury. 

7.  Negligence  ^s998(1) — Imputdd  Negligence— Occupants  of  Vehicle. 

If  deceased,  with  others;  had  engaged  in  a  drinking  bout,  and  all  had 
beccmie  intoxiteted,  each  was  as  much  responsible  for  the  driving,  of 
the  car  by  a  drunken  person- as  was  the  driver,  and  none  could  recover 
for  injuries  caused  by  negligent  driving,  under  Highway  Law,  {  290,  as 
amended  by  Laws  1910,  c.  374;  it  being  a  misdemeanor  for  an  intoxicated 
person  to  drive  an  automobUe  on  a  public  highway. 

Cochrane  and  Henry  T.  Kellogg,  J  J.,  dissenting. 

Appeal  from  Trial  Term,  St  Lawrence  Coanty. 

Action  by  Maud  L.  Kinnie^  as  administratrix  of  the  estate  of  Prank 
Kinnie,  dec^ised^  against  the  Town  of  Morristown.  Judgment  for 
plaintiff,  with  an  order  denying  new  trial,  and  defendant  appeals. 
Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOI>- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Frank  L.  Scott,  of  Morristown  (Robert  M.  Moore,  of  Malone, 
of  counsel),  for  appellant. 

Spratt  &  Van  Kennen,  of  Ogdensburg  (George  E.  Van  Kennen,  of 
.Ogdensburg,  of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  P.  J,  [1,  2]  It  is  not  at  all  clear  that  the 
town  superintendent  of  highways  was  guilty  of  negligence  with  refer- 
ence to  the  highway  in  question.    The  liability  of  the  town  can  only 
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arise  from  his  negligence.  The  highway  was  an  ordinary  .country 
road.  At  the  point  in  question  a  ledge  of  rocks  ran  across  it  near  the 
brow  of  the  hill,  which  made  it  necessary  to  fill  in  below  irom  the  foot 
of  the  hill  up  to  it,  so  that  it  would  make  a  convenient  passage.  This 
work  was  done  over  40  years  ago,  and  apparently  in  a  very  perma- 
nent and  satisfactory  manner.  Large  stones  were  filled  in,  and  up- 
on either  side  a  stone  wall  was  erected  about  4  feet  high,  and  upon 
the  stone,  and  between  the  walls,  smaller  stone  and  dirt,  clay  marl, 
had  made  a  good  dirt  road  down  the  hill.  Prom  the  outside  to  out- 
side of  the  wall  was  24  feet,  and  the  road  had  been  built  so  long  that 
the  dirt  had  settled  in  between  the  stone  so  that  the  structure  was  very 
permanent  and  travel  could  be  had  the  whole  width  of  the  24  feet. 
The  grade  of  the  hill  was  1  foot  to  13 ;  the  road  itself  was  quite  flat, 
with  but  little  crown.  From  time  to  time  the  center  of  the  road  be- 
came gullied  out,  and  it  needed  resurfacing,  and  during  the  summer  in 
question  the  town  superintendent,  to  improve  the  road,  resurfaced  it, 
up  and  down  the  hill,  by  filling  in  clay  marl,  for  a  width  of  about  7 
feet  and  to  a  depth  of  from* 2  to  3  inches;  the  depth  being  greater  in 
the  middle.  Similar  resurfacing  had  been  done  in  previous  years. 
On  either  side  of  the  clay  marl  there  was  about  8  feet  of  the  road  with 
a  hard  surface.  It  was  a  little  rough,  but  furnished  a  suitable  pas- 
sage for  teams  and  automobiles. 

Experience  had  demonstrated  that  ordinary  dirt  or  grslvel  upon  such 
a  hill  would  be  washed  down  the  hill  by  the  rains,  and  that  neither 
was  a  proper  substance,  but  that  clay  mixed  with  the  gravel,  forming 
clay  marl,  made  a  binder  so  that  the  combined  substance  would  not 
wash  away.  The  clay  marl  was  found  in  the  roadside  near  the  poii^t 
in  question.  The  town  apparently  had  no  stone  crusher  or  roller; 
no  suggestion  is  made  of  any  material  which  would  have  been  more 
suitable  to  resurface  the  center  of  this  road  than  that  used.  The  de- 
fendant, however,  has  been  held  liable  solely  from  the  fact  of  such 
use.  The  evidence  indicates  that,  when  clay  marl  is  placed  upon  a 
road  and  becomes  wet  before  it  is  fully  beaten  down,  it  forms  a 
slippery  substance,  and  it  was  proved  here  that  many  drivers  of  au- 
tomobiles had  difficulty  and  some  were  unable  to  drive  their  automo- 
biles tip  this  hill,  on  account  of  this  clay  marl  being  rendered  slip- 
pery by  the  rain  for  several  days  which  had  preceded  the  accident. 
It  is  not  suggested  that  any  other  automobile  or  conveyance  expe- 
rienced any  difficulty  in  going  down  the  hill;  but  the  evidence  shows 
that  many  other  automobiles  and  teams  went  up  and  down  the  hill  in 
that  condition  without  any  trouble.  It  is  common  knowledge  that, 
if  fresh  dirt  is  piit  upon  a  road,  a  heavy  rain  renders  it  soft  and  slip- 
pery, and  it  is  difficult  for  an  automobile  to  pass  through  it,  especisd- 
ly  up  hill. 

The  defendant  offered  to  prove  that  2  or  3  days  after  the  accident 
parties  passing  over  the  road  in  a  heavy  rainstorm  found  it  hard,  with 
a  good  surface.  This  evidence  was  excluded,  upon  the  statement  of 
the  plaintiff  that  the  evidence  as  to  the  difficulty  of  automobiles  going 
up  the  hill  was  offered  for  the  purpose  only  of  showing  notice  to  the 
town  as  to  the  condition  of  the  ro^^d.    If  that  evidence  is  so. limited. 
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iheart  is  bnf  littte,  if  any,  evidence  tending  to  show  that  the*  superin- 
tendent was  negligent  in  repairing  this  road. 

[3, 4]  The  defendant  offered  to  prove  that  the  superintendent,  upon 
taking  office,  received  from  the  state  highway  department  a  high- 
way manual,  containing  the  statutes,  and  containing  general  instruc- 
tions as  to  tiie  construction  of  highways;  that  he  read  and  followed 
the  book,  and  referred  to  certain  pages  in  the  book  which  he  claimed 
justified  his  action.  This  evidence  was  excluded.  A  man  without 
particular  experience  in  highway  work  is  called  upon,  in  taking  the 
office  of  superintendent,  to  inform  himself  from  the  best  sources  as 
to  how  his  work  should  be  done  and  the  fact  that  the  highway  de- 
partment furnishes  him  a  book  for  that  purpose  is  some  indication 
that  the  bode  is  founded  upon  experience,  and  that  it  is  an  authority 
of  more  or  less  value  upon  the  subject  of  which  it  treats.  We  think 
the  evidence  was  competent,  and  that  it  was  also  competent  to  show 
that  he  used  this  clay  marl  upon  other  hills,  and  Ins  experience  with 
reference  to  it,  and  that,  after  his  experience  or  service  for  eight 
years,  it  was  in  his  judgment  the  best  material  to  put  upon  hills.  It 
was  error  for  the  court  to  hold  that  expert  evidence  as  to  the  best 
material  to  put  upon  a  hill,  and  the  best  manner  of  resurfacing  a  hill, 
was  not  admissible* 

The  plaintiff's  intestate  was  a  hotel  keeper  at  Russell,  engaged  in 
the  sale  of  intoxicating  liquors.  One  Howland,  a  guide  who  lived  at 
Cranberry  Lake,  came  with  his  automobile  to  South  Roissdl,  stayed 
overnight,  and  in  the  morning  took  with 'him  one  Whitmarsh,  who  re- 
sided there  and  was  an  observer  at  TuUy  Pond  Mountain  for  the 
state,. and  went  to  Russell  village,  and  there  Schuyler,  a  farmer,  and 
Kinnie,  joined  them.  They  drove  to  Canton  village,  Howland  claim- 
ing to  have  some  business  there.  From  there  they  concluded  to  drive 
to  Ogdensburg,  about  18  miles  distant,  for  dinner,  and  stopped  at  the 
hotel  at  Heuvelton  on  the  way.  After  dinner  they  left  Ogdensburg, 
going  farther  from  Cant<Mi,  but,  as  they  say,  intending  to  go  to  Gouver- 
neur  and  from  there  to  Canton,  When  tbey  left  Russell,  concededly 
they  were  all  sober.  Evidently  Holland  was  a  competent  chauffeur. 
They  began  to  drink  beer  at  Russell,  and  drank  at  various  places,  and 
the  evidence  would  have  justified  the  jury  in  determining  that  they 
were  all  under  the  influence  of  liquor,  were  driving  recklessly,  and 
were  noisy.  A  finding  that  the  accident  was  the  result  of  the  common 
intoxication  would  not  have  beeh  unwarranted.  After  Kinnie  was 
hurt  on  the  hill,  the  others  tried  to  carry  him  up  the  hill,  and  fell 
down,  they  say,  oo  account  of  the  slippery  condition  of  the  road;  but 
it  is  ^ident  that  there  was  plenty  of  hard  road  for  them  to  walk 
upon,  and  it  is  quite  probable  that  the  falling  down  was  not  caused 
by  the  condition  of  the  road.  The  three  survivors  in  the  car  say  that, 
as  the  car  approached  the  hill,  it  was  going  at  the  rate  of  9  or  10  miles 
an  hour;  before  it  began  to  skid,  and  as  it  was  going  down  the  hill 
through  this  new  dirt,  it  was  going  3  or  4  miles*  an  hour,  barely 
crawling  along  about  as  fast  as  a  man  would  walk,  and  that  all  at 
once  the  car  b^an  to  turn  round,  slddded,  and  went  off  the  embank- 
ment, causing  the  injury  from  which  Kinnie  died.    The  accident  oc- 
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curred  in  the  middle  of  the  day,  while  it  was  rainiiif .  According  to 
the  plaintiffs  account,  the  automobile  slowed  down  as  it  approached 
the  clay  marl.  They  evidently  had  notice  of  the  condition  of  the  road, 
and,  if  sober,  could  have  seen  that  there  was  a  safe  passage  on  either 
side  of  the  clay  marl. 

[5-7]  It  is  difficult  to  see  how  the  accident  could  have  happened 
if  the  persons  in  the  car  were  sober  and  the  car  was  well  managed 
and  going  at  the  slow  pace  indicated.  It  is  probable  that,  if  the 
car  was  badly  managed,  the  mismanagement  came  from  die  intoxica- 
tion of  Rowland,  and  there  is  nothing  to  indicate  that  he  was  any 
more  intoxicated  than  any  other  one  of  the  party.  The  court  charged 
the  jury,  in  substance,  that  the  negligent  and  improper  management 
of  the  car  by  Rowland  could  not  be  imputed  to  Kinnie,  the  intestate. 
Under  the  circumstances  the  charge  was  misleading;  it  necessarily 
left  the  jury  to  infer  that,  if  the  accident  came  ffom  the  intoxication 
of  Rowland,  that  fact  would  not  prevent  tfie  plaintiff's  recovery. 
The  charge  practically  withdrew  from  the  jury  the  consideration  of 
the  question  of  intoxication,  and  that  subject  was  not  referred  to  in 
the  diarge  or  in  the  requests  of  counsel,  and  no  exception  was  taken 
to  the  charge  as  made  in  that  respect.  Nevertheless  the  question  of  in- 
toxication was  in  the  case,  and  it  was  a  question  for  the  jury  to  deter- 
mine whether  the  accident  resulted  from  the  bad  road  or  from  the  in- 
toxication of  the  party,  and  justice  requires  that  the  town  should  not 
be  held  liable  if  the  intoxication  of  the  parties  in  the  car  caused  the 
accident.  If  four  sober  men  embark  in  a  car  on  a  general  drinking 
scheme,  and  each  drinks  with,  participates  in,  and  is  the  cause  of 
the  intoxication  of  the  others,  they  are  all  equally  tO'  blame  if  the  car 
is  managed  by  a  drunken  person. 

It  is  suggested  that  Rowland  had  some  business  at  Canton ;  but  the 
party  went  to  Ogdensburg  on  a  pleasure  trip,  and  when  they  left 
Odgensburg  were  driving  away  from  Canton  on  a  pleasure  trip,  and 
there  is  evidence  tending  to  show  that  they  were  all  inore  or  less 
intoxicated,  and  were  using  the  car  in  going  from  place  to  places  for 
the  purpose  of  having  a  drinking  time.  If  Rowland  'had  been  in- 
jured, and  the  accident  had  been  brought  on  by  his  intoxication,  it 
would  be  clear  that  there  could  be  no  recovery.  Under  the  circum* 
stances,  if  they  were  all  parties  to  the  drinking,  and  all  were  par^ 
ticipating  in  the  intoxication  of  Rowland,  if  he  were  intoxicated, 
each  would  be  as  much  responsible  for  the  car  being  driven  by  a 
drunken  person  as  the  driver  would  be.  It  was  therefore  not  very 
material  who  drove  the  car,  for,  if  the  injury  resulted  from  the  in- 
toxication of  the  chauffeur,  it  should  be  treated  as  the  common  act 
of  all,  and  should  prevent  any  one  of  the  intoxicated  persons  from 
recovery.  It  is  a  misdemeanor  for  an  intoxicated  person  to  drive 
an  automobile  upon  a  public  highway  in  this  state.  Section  290  of 
the  Righway  Law  (Consol.  Laws,  c.  25),  as  amended  by  Laws  1910, 
c.  374.  We  need  not  consider  whether  or  not  each  one  of  the  intoxi*- 
cated  four  would  be  criminally  liable  under  this  statute;  we  are, 
however,  satisfied  that  none  of  the  party  should  recover  damages 
which  he  suffered  and  which  can  be  traced  to  the  intoxication  in 
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which  he  was  engaged.  The  jury  should  have  been  insCrucCed,  in 
substance,  in  addition  to  the  charge  as  made,  that  if  these  four  men 
were  out  in  the  car  for  a  good  time,  were  stopping  from  place  to  place 
and  drinking,  and  became  intoxicated,  that  the  intoxication,  of  each 
may  be  deemed  die  result  of  the  action  of  the  others  so  far  that  none 
of  them  could  recover  for  any  damages  caused  by  the  general  in- 
toxication. 

In  my  judgment  the  condition  of  the  road  was  not  such  as  to  visit 
liability  upon  the  town.  The  negligence  of  the  defendant  has  not  been 
satisfactorily  shown,  and  it  does  not  appear  that  the  plaintiff's  intes- 
tate was  free  from  contributory  negligence. 

I  therefore  favor  a  reversal  of  the  judgment  and  order,  upon  the 
law  and  the  facts.  All  concur,  except  COCHRANE  and  HENRY  T. 
KELLOGG,  JJ.,  who  dissent. 


HELkliD  T.  HARDEN,  ORTH  ft  HASTINGS  CO.,  Inc. 

(Supreme  Court,  Special  Term»  New  York  County.    September  23,  1918.) 

L  Courts  ^=»a7(3>- ^ubisdiciton— CoNCiiVSivBNiss  or   Dbtebicinatioit. 

Where  court  held  it  had  Jurisdiction,  and  no  appeal  from  such  hold- 
ing was  taken,  the  question  cannot  again  be  raised,  after  court  had  as- 
sumed Jurisdiction  and  proceeded  with  the  trial. 
2.  Corporations    ^=»444 — Cowvktanob— Execution— Pbesumptiqn    of    Au- 
THORmr. 

A  conveyance  fiK»m  a  corporation,  executed  by  its  president,  with  cor- 
poration seal  attached,  heid  properly  ^eented;  the  presumption  being 
that  seal  was  affixed  to  the  instrument  by  inroper  authority. 

Action  ly  Wistar  M.  Heald  against  the  Harden,  Orth  &  Hastings 
Company,  Incorporated.    Judgment  for  plaintiff. 

Engelhard,  PoUak,  Pitcher  &  Stem,  of  New  York  City  (Frederic  C. 
Fitcher  and  Walter  H.  PoUak,  both  of  New  York  City,  of  counsel), 
for  plaintiff. 

Huntington,  Rhinelander  &  Seymour,  of  New  York  City  (Alfred 
S.  Barnard  and  Edward  N.  Perkins,  both  of  New  York  City,  of  coun- 
sel), for  defendant. 

NEWBURGER,  J.  .  This  action  is  brought  for  specific  performance 
of  an  agreement  whereby  the  plaintiff  agreed  to  sell  to  the  defendant 
the  plant  of  the  Heald  Manufacturing  Company,  located  at  I^aurd, 
Miss.,  consisting  of  real  estate,  buildings,  and  machinery.  The  ag^ee* 
ment  was  executed  and  delivered  in  this  city.  Plaintiff  thereafter 
submitted  to  the  defendant's  counsel  the  necessary  data  and  deeds  for 
the  investigation  of  the  title.  The  answer  admits  that  plaintiff  sub- 
mitted to  the  defendant  the  necessary  deed  for  the  conveyance  of  the 
real  estate,  and  other  property  mentioned  in  the  contract,  but  denies 
that  said  deed  was  good  and  sufficient  to  convey  to  the  defendant  said 
land  and  other  property  referred  to. 

^s>¥^9  other  cmm  m«  lama  topic  ft  KST-NUMBER  In  all  K«7-Nambered  DUests  A  Indexw 
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Oh  the  trial  no  question  was  raised  that  a  sufficieat.tefidervliad  tK>t 
been  made,  but  it  wa$  contended  on  the  part  o£  the  defendaat  that 
the  title  was  not  free  from  objection  and  was  not  a  marketzdUe  one.. 
The  main  questions  to  be  deitermined  are:  (1)  Will  the  court  retain 
jurisdiction?  (2)  Were  the  conveyances  execute  by  the  pre^dentt 
of  the  Laurel  Improvement  Company  on  the  21st  day  of  April,  1916,, 
and  the  27th  day  of  June,  1916,  properly  executed?  (3)  Was  time, 
the  essence  of  the  contract  ? 

[1]  I  held  during  the  trial  that  the  court  had  jurisdiction,  and  from 
a  re-examination  of  the  question  I  do  not  find  anything  to  change  or 
alter  my  views  heretofore  expressed.  The  question  of  the  power  of 
the  court  having  been  raised  upon  demurrer,  and  this  court  having 
held  that  it  would  assume  jurisdiction,  no  appeal  having  been  taken 
from  such  order,  and  having  proceeded  with  the  trial,  which  was  a 
long  one,  upon  the  theory  that  the  disposition  of  the  demurrer  settled 
the  law,  so  far  as  jurisdiction  was  concerned,  this  court  cannot  now 
decline  to  act. 

[2]  As  to  the  objection  that  the  conveyances  by  the  Laurel  Com- 
pany in  1916  were  improperly  executed,  it  am)ears  that  the  same  were 
obtained  at  the  request  of  the  defendant.  The  objection  that  Jones, 
the  president,  had  no  authority  to  make  any  deed  to  the  Heald  Man- 
ufacturing Company,  is  untenable.  It  is  true  the  evidence  discloses 
that,  for  some  time  prior  to  the  execution  of  these  deeds,  the  Laurel 
Improvement  Company  had  transacted  no  business,  except  that  the 
president  had  executed  other  conveyances,  but  the  corporation  had 
not  been  dissolved  according  to  law.  The  instrument  appears  to  have 
been  executed  by  Jones,  and  the  seal  of  the  corporation  attached.  It 
has  been  repeatedly  held  that,  where  officers  execute  a  written  in- 
strument, the  seal  is  prima  facie  proof  that  it  was  attached  by  proper 
authority,  and  it  lies  with  the  party  objecting  to  its  execution  to  show 
that  it  was  affixed  surreptitiously  or  improperly.  No  such  evidence 
was  offered  on  the  part  of  the  defendant,  and  the  presumption  follows 
that  the  seal  of  the  corporation  was  attached  to  the  instrument  by  the 
proper  authority.  See  United  Surety  Co.  v.  Meenan,  211  N.  Y.  46, 
105  N.  E.  106;  Trustees  v.  McKechnie,  90  N.  Y.  618;  People's  Bank 
V.  St  Anthony's  R.  C.  Church,  109  N.  Y.  512-525,  17  N.  E.  408; 
Quackenboss  v.  Globe  &  R.  F.  Ins.  Co.,  177  N.  Y.  72,  69  N.  E.  223. 

As  to  time  being  the  essence  of  the  contract,  a  reading  of  the  same 
fails  to  disclose  that  any  time  was  fixed  for  the  delivery  of  the  neces- 
sary deed.  On  the  contrary,  provision  is  made  that,  in  the  event  of 
a  delay  in  excess  of  30  days  in  the  delivery  of  the  deed,  plaintiff  agrees 
to  give  possession ;  and  it  is  apparent,  from  the  proof  offered,  that 
whatever  delay  occurred  was  caused  by  the  objections  raised  by  de- 
fendant. The  objections  in  defendant's  reply  brief  to  the  transactions 
behind  the  deeds  from  De  Soto  Naval  Stores  Company  to  Manson, 
trustee,  and  from  the  latter  to  Charles  E.  Heald,  do  not  constitute. a 
defect  in  the  title.  The  recitals  in  the  deed  of  the  De  Soto  Company 
authorizing  the  execution  of  the  instrument  by  its  officers  are  sufficient 

As  to  the  deed  of  Manson  to  Heald,  Code  Miss.  1906,  §  2811,  pro- 
vides that  the  omission  of  certain  recitals  shall  not  invalidate  the  deed 
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of  ccmveyance,  and  the  courts  of  Mississippi  have  held  that;  ysi^en  a 
deed  executed  by  a  trustee  purports  to  convey,  as  trustee,  a  certain 
estate,  the  presumption  of  law  is  not.  only  that  the  recitals  of  the  deed 
are  true,  but  that  all  the  essential  conditions  were  complied  with  in 
making  the  sale.  See  McCaughn  r.  Young,  85  Miss.  289,  37  South. 
839;  Enochs  v.. Miller,  60  Miss.  22;  Graham  v.  Fitts,  53  Miss.  307; 
Tyler  V,  Herring,  67  Miss.  169,  6  South.  840,  19  Am.  St.  Rep.  263. 

Judgment  for  the  plaintiff,  directing  specific  performance  of  the 
contract  hereta.    Submit  finings  and  decree. 


(184  App.  DiT.  57X)) 

DUGAN  v.  HABRY  J.  McARDLB,  Inc.,  et  al. 

(dnpreme  Gonrt,  Appelate  Ditiston,  Third  r>epaitment    Septembjer  26,  1918.) 

Master  attd  Sebvai^t  ^=»361 — Wokkmsn's  Ooupensatioit  Act — ^Personal  In- 
jjmr — '^Btoraoe  or  All  Kinds  and  Storagx  it>B  Hibs*' — ^"Hazabdous 

SICPIJOTIIKNT." 

Ail  employer  dBaling  In  4<nae9tlc  fmit  and  yeeetabieB*  not  involving 
storage,  exc^  as  incidental  thereto,  at  a  place  having  a  sign  reading 
"Whplesale  vegetable  and  Fruit  Market,"  was  not  within  Workmen's 
Compensation  Iaw  (Oonsol.  Laws^  c.  07)  |.  2,  group  29,  as  amended  by 
laws  1916,  c  e22»  deflliing  ajft  4  hazardoua  employ m^it  ^'storage  of  all 
kinds  and  storage  tot  mreb" 

John  M.  KeUogg,  P.  J.»  dlcnentlng. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  I^w  by  Michad 
Dugan  to  obtain  compensation  for  personal  injury,  opposed  by  Harry 
J.  McArdle,  Incorporated,  employer,  and  the  Travelers'  Insurance 
Company,  insurer.  Compensation  was  awarded  by  the  State  Indus- 
trial Commission^  and  the  employer  and  the  insurer  appeal.  Award 
reversed,  and  complaint  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  C,  Sherwood,  of  New 
York  City,  of  counsel),  for  appdlants. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  and  Robert 
W.  Bonynge,  of  New  York  City,  of  counsel),  for  respondent. 

WOODWARD,  J.  The  claimant  was  employed  by  Harry  J.  Mc- 
Ardle, Incorporated,  who  appears  to  have  been  a  produce  dealer, 
engaged  in  handling  apples^  potatoes,  cabbages,  turnips,  and  the  hardy 
kinds  of  vegetables.'  The  usual  course  of  business  appeared  to  he 
that  at  Morris  avenue  the  employer  maintained  a  small  building, 
leased  from  the  New  York  Central  Railroad  Company,  where  incom- 
ing goods  were  unloaded .  and  placed  in  the  building, .  from  whence 
they  were  sold  to  grocers  and  produce  merchants,  or  to  such  per- 
sons as  desired  to  purchase  in  lots  of  not  less  than  one-half  barrel, 
A  second  place  of  business  was  maintained  at  Harlem  river  and  132d 
street,  and  supplies  were  at  times  forwarded  to  this  place  from  the 
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Morris  avenue  plant,  though  this  appears  to  have  been  incidentaL 
The  claimant  worked  at  the  Morris  avenue  store,  and  was  engaged 
at  the  time  of  the  alleged  accident  in  handling  a  bag  of  turnips,  and 
it  is  claimed  that  while  lifting  this  bag  a  particle  of  dirt  got  into  his 
eye,  subsequently  becoming  infected,  and  resulting  in  the  loss  of  the 
eye.  The  accident  occurred  in  the  morning,  but  uie  claimant  worked 
all  day,  and  the  first  complaint  made  to  any  one  was  to  a  fellow  em- 
ploye at  the  close  of  the  day's  work.  No  notice  of  Ae  alleged  acci- 
dent was  given  for  more  than  one  month  after  it  occurred,  though 
the  employer's  manager  learned  in  some  manner  that  the  claimant 
was  sick,  not  that  he  had  suffered  an  injury,  and  the  State  Industrial 
Commission  has  found  that  no  prejudice  resulted  to  the  employer  or 
insurance  carrier. 

Unless  this  court  was  wrong  in  the  cases  of  Walsh  v.  Woolworth 
Co.,  180  App.  Div.  120,  167  N.  Y.  Supp.  394,  and  Roberto  v.  Schmad- 
eke.  Inc.,  180  App.  Div.  143,  167  N.  Y,  Supp.  397,  both  of  which 
were  decided  subsequent  to  the  amendment  of  group  29  of  section 
2  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67),  by 
chapter  622  of  the  Laws  of  1916,  there  is  no  foundation  for  this 
claim.  The  employer  was  not  carrying  on  the  business  of  "storage 
of  all  kinds  and  storage  for  hire"  for  his  pecuniary  gain.  He  was 
carrying  on  the  business  of  a  produce  dealer,  limited  to  a  few  domestic 
fruits  and  vegetables,  for  pecuniary  gain,  and  whatever  of  storage 
was  involved  in  the  transaction,  it  was  incident  to  this  business  of 
dealing  in  produce.  There  was  a  large  sign  over  the  premises  read- 
ing, "Wholesale  Vegetable  and  Fruit  Market,"  and  this  definite  an- 
nouncement of  the  character  of  the  business,  in  the  absence  of  direct 
evidence  that  the  business  was  actually  that  of  storage  for  pecuniary 
gain,  may  not  be  disregarded. 

It  is  important  to  note  that  the  Legislature,  by  chapter  705  of  the 
Laws  of  1917,  amended  group  30  by  adding  the  words  "wholesale 
groceries"  and  "poultry  markets,"  thus  indicating  that  it  was  not 
understood  that  the  amendment  of  group  29  by  chapter  622  of  the 
Laws  of  1916  had  operated  to  reach  the  incidental  storage  of  whole- 
sale grocers  or  of  poultry  markets.  Group  30  is  the  group  in  which 
we  would  naturally  expect  to  find  a  provision  relating  to  wholesale 
vegetable  and  fruit  markets,  along  with  wholesale  groceries,  poultry 
markets,  and  fish  markets,  if  the  Legislature  had  intended  to  include 
this  line  of  business,  and  we  are  not  called  upon  to  make  strained 
constructions  to  enlarge  the  scope  of  the  Workmen's  Compensation 
Law  beyond  the  limits  fixed  by  legislation.  The  special  mention  of 
wholesale  groceries,  fish  markets,  meat  markets,  poultry  markets,  etc., 
would,  under  well-established  rules  of  construction,  exclude  a  whole- 
sale vegetable  and  fruit  market,  or  a  mere  dealer  in  a  limited  range 
of  produce.  A  dealer  of  this  character,  who  does  not  maintain  a 
separate ,  storage  plant,  cannot,  within  any  fair  understanding  of  lan- 
guage, be  held  to  be  engaged  in  the  business  of  storage  for  pecuniary 
gain,  and  until  a  higher  authority  has  overruled  the  cases  cited  above 
we  shall  be  constrained  to  hold  that  a  produce  dealer  is  not  ;within 
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die  language  of  the  statute,  and  that  his  insurance  carrier  cannot 
be  charged  for  an  injury. 

The  award  appealed  from  should  be  reversed,  and  the  claim  dis* 
missed.  All  concur,  excq)t  JOHN  M.  KELLOGG,  P.  J.,  who  dis- 
sents. 


(IM  Misc.  Rep.  212) 

In  re  WATSON'S  ESTATE. 

(Snrrogaters  Oonrt,  Mew  York  Oomxty.    July,  101&) 

Constitutional  Law  ^==»28S — ^Taxation  ^==»859(1) — Unlawful  Discrimina- 
tion—Transfib  Tax. 

Tax  Law,  f  2211s  addM  by  Laws  1017,  c.  700,  providing  for  an  ad- 
dittonal  tax  cm  tnTSStmentB  in  certain  cases,  held  to  constitute  a  dis- 
crimination, and  not  a  classiflcatlon,  and  repugnant  to  the  Ck>n8titution, 
In  that  it  deprives  of  their  property  individuals  who  succeed  to  prop- 
erty of  particular  individuals,  who  have  not  stamped  their  securities  or 
paid  a  personal  tax. 

In  the  matter  of  the  transfer  tax  on  the  estate  of  Charles  W.  Watson. 
Prom  an  order  fixuig  and  maintaining  the  tax,  the  executors  and  the 
State  Comptroller  both  appeaL  Apf^al  of  executors  sustained,  and 
report  returned  to  appraiser. 

Eustace  Conway,  of  New  York  City,  for  executors. 
Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  Yoric  City,  of  counsel),  for  state  comptroller. 

COHALAN,  S.  The  decedent  died  on  the  18th  day  of  August, 
1917,  leaving  a  gross  estate  amounting  to  $492,803.85.  Of  this  sum 
$232,593.72  consisted  of  investment  securities.  The  decedent  was  as- 
sessed and  paid  taxes  on  his  personal  property  in  the  sum  of  $30,000 
for  several  years  prior  to  October  1,  1914,  but  had  not  paid  personal 
taxes  from  that  time  to  the  date  of  his  death.  None  of  these  securi- 
ties of  which  the  testator  died  possessed  was  stamped  pursuant  to  the 
provisions  of  the  Tax  Law  (Consol.  Laws,  c.  60).  In  his  report  the 
appraiser  has  classified  the  securities  in  the  following  manner: 

Under  paragraph  7  he  has  listed  the  bonds  secured  by  deeds  of  trust 
or  mortgages  recorded  in  the  state  of  New  York.  He  has  reported  as 
to  this  group  that  no  tax  is  due,  pursuant  to  the  provisions  of  section 
221b,  as  added  by  chapter  700  of  the  Laws  of  1917.  In  paragraph  8 
the  appraiser  has  set  forth  investments  acquired  by  the  decedent  prior 
to  October  1,  1914,  and  reports  that  there  is  no  tax  due  thereon,  imder 
section  221b,  because,  during  the  period  of  their  ownership  by  the 
decedent,  a  personal  property  tax  in  the  sum  of  $30,000  was  paid.  The 
remaining  securities  are  listed  under  paragraph  9  of  the  report,  and 
are  those  acquired  by  the  decedent  subsequently  to  October  1,  1914. 
Their  value  is  fixed  oy  the  appraiser  at  the  sum  of  $59,284.54,  and  he 
reports  a  tax  due  thereon,,  pursuant  to  the  provision  of  section  221b. 

Appeals  have  been  taken  by  the  attorney  for  the  state  comptroller 
and  the  attorney,  for  the  estate  from  the  report  of  the  appraiser  and 
the  order  fixing  tax.    The  state  comptroller  appeals  on  the  ground  that 
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the  appraiser  <irfferf  in  not  reporting  all  the  securities^  subject  to  the  tax 
provided  for  by  section  221b.  The  executors -appeal  on  the  ground 
that  section  221b  of  the  Tax  Law  is  in  contravention  of  section  6,  arti- 
cle !>  section  24.  of  article  3,  and  section  17  of  aiticlc  3,  of  the  state 
Constitution. 

Section  6  of  article  1  is  the  provision  which  protects  against  the  tak- 
ing of  the  property  without  due  process  of  law. ,  The  other  provisions 
of  the  Constitution  which  the  executors  claim  are  violated  by  the  stat- 
ute in  question  need  not  be  here  discussed,  because  of  the  conclusions 
Vhich  I  have  reached.  Chapter  700  of  the  Laws  of  1917  is  entitled 
"An  act  to  amend  the  Tax  Law,  in  relation  to  the  tax  on  investments 
and  transfers."  By  section  1  of  the  act,  article  15  of  chapter  62  of 
the  Laws  of  1909  is  amended.  Section  2  of  chapter  700  of  the  Laws 
of  1917  adds  section  221b  which  is  as  follows: 

"Additiofwl  Taw  on  Investtnenia  in  Certain  Cases. — Upon  every  transfer  of 
an  investment,  as  defined  in  article  15  of  this  chapter,  taxable  under  this  ar- 
ticle, a  tax  is  hereby  imposed,  in  addition  to  the  tax  imposed  by  section  221a, 
^f  five  per  centum  of  the  I4»praised  inventc^ry  value  of  st^^  investment^  unless 
the  tax  on  such  investment  as  prescribed  by  article.  15  of  this  chapter  or  the 
tax  on  a  secured  debt  as  defined  by  former  article  15  of  this  chapter  shall 
bave  been  paid  on  such  investment  or  secured  debt  and  stamps  affixed  for  a 
period  including  the  date  of  the  death  of  the  decedent  or  unless  the  personfltl 
representatives  of  decedent  are  able  to  prove  that  a  personal  property  tax  was 
assessed  and  paid  on  such  'investment  or  secured  debt  during  the  period  it 
was  held  by  decedent,  or  unless  the  deeedent  was  actually  engaged  iA  the 
bona  fide  purchase  and  sale  of  investments  as  a  business,  and  at  the  time  of 
his  death  had  maintained  an  office  or  place  of  business  in  this  state  for  the 
carrying  on  of  the  actual  bona  fide  business  of  purchasing  and-  selling  in- 
vestments, as  distinguished  from  the  purchase  thereof  for  investment  pur- 
poses, and  had  owned  and  held  such  investment  for  sale  for  the  purpose  of 
his  business  and  not  as  investment  for  a  period  of  not  more  than  eight 
months  prior  to  his  death." 

Section  3  provides  that  section  2  of  the  act  shall  take  eflfect  July  1, 
1917.  The  act  became  a  law  on  June  1,  1917.  The  question  of  whether 
the  owners  of  investments  affected  by  the  act  were  not  given  sufficient 
notice  between  the  date  of  the  passage  of  the  act  and  the  time  when 
it  became  operative,  so  as  to  have  their  securities  stamped  or  to  pay 
their  personal  taxes,  is  in  my  opinion  immaterial.  It  was  within  the 
undoubted  prerogative  of  the  Legislature  to  enact  a  law  increasing  the 
rates  of  tax  on  transfers  which  would  take  effect  immediately  on  its 
passage,  and  if  there  were  no  other  objection  to  its  validity  the  fact 
that  persons  then  living  would  not  have  an  opportunity  to  adjust  their 
affairs  to  meet  the  situation  created  by  the  new  act  could  not  be  suc- 
cessfully urged  against  its  constitutionality. 

It  is  in  the  provisions  of  the  act  itself  that  the  vice  lies.  It  has  been 
held  by  the  Supreme  Court  of  the  United  States  (United  States  v.  Per- 
Wns,  163  U.  S,  625,  627,  16  Sup.  Ct.  1073,  41  L.  Ed.  287,  affirming 
Matter  of  Merriam,  141  N.  Y.  479,  36  N.  E.  505) ;  and  by  our  state 
court  (Matter  of  Swift,  137  N.  Y.  77,  32  N.  E.  1096.  18  L.  R.  A.  709; 
Matter  of  Hoffman,  143  N.  Y.  327,  38  N.  E.  311 ;  Matter  of  Vander- 
bilt,  172  N.  Y.  69,  64  N.  E.  782)  that  the  transfer  tax  is  not  a  tax  on 
property,  but  on  the  right  of  succession.  Substituting  this  definition 
tn  interpreting  section  221b,  that  statute  means  that  the  right  of  an  in- 
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dividual  6t  corpDtatioii  to  succeed  a  decedent  lb*  tbfe  ^losfi^ssicSi  of  an- 
stamped.securitie&shallbetaxArat  thef  ra£e  of  6  per  cent,  bhttieir  value, 
in  addition  to  the  tax  already  imposed  by  flie  other  provisions  of  law 
relating  to  the  tax  on  transfers.  •  The  transfer  of  the  property  takes 
place  at  the  moment  of  death  (Matter  of  Sedman,  147  N.  Y.  69,  41  N. 
E.  401),  and  it  is  the  fight  which  accrues  to  the  beneficiary  at  that  time 
which  is  taxed  by  the  Transfer  Tax  Act.  The  law  here  under  consid- 
eration  would  vary  the  rate  of  tax  imposed^  dependijog  upon  whether 
the  decedent  in  his  lifetime,  and  prior  to  the  accrual  of  the  right  of 
succession,  had  paid  taxes  on  his  personal  property  or  has  affixed 
stamps  to  the  securities.  Such  a  provision  constitutes  a  discrimination, 
and  not  a  classification,  ahd  is  repugnant  to  the  Constitution,  in  ihzt  it 
deprives  of  their  propearty  without  due  process  of  law  those  particular 
individuals  wJao  succeed  to  the  possession  of  the  property  .of  the  par- 
ticular individuals  who  have  not  stamped  their  securities  or  paid  a  per- 
sonal tax.  In  the  case  of  Matter  of  PeU,  171  N.  Y.  4«,  63  N.  E,  789, 
57  L.  R.  A.  540,  89  Am.  St.  Rep.  791,  Judge  Bartlett,  writing  the  opin- 
ion of  the  court,  in  which  chapter  76  of  the  Laws  of  1899  imposing  a 
transfer  tax  upon  remainders  was  declared  unconstituticHial,  said  (171 
N.  Y.  59,  63  N.  E.  792,  57  L.  R-  A.  540,  89  Am.  St.  Rep.  791) : 

"Wbere  the  statute  declarev  that  the  owmerg  of  a  particular  class  of  prop- 
erty, acquired  at  a  particular  time,  shall  be  taxed,  it  is  equivalent  to  nam- 
ing tlxe  owners  of  such  property:  it  is  in  no  sense  a  general  classlflcation." 

The  act  here  under  discussion  likewise  fails  to  establish  a  general 
classification.  It  goes  further  than  to  discriminate  against  the  recipi- 
ents of  a  certain  class  of  property  and  provides  that  transferees  of  the 
same  class  of  property  shall  be  taxed  at  different  rates  depending  upon 
whether  the  transferor  did  or  did  not  stamp  his  securities  or  pay  per- 
sonal taxes.  The  act  in  question  offends  against  the  Constitution  in 
anotfier  particular.  It  provides  that  the  transfer  of  investments  or  se- 
curities of  the  character  described  in  the  act  as  being  liable  for  the  tax 
shall  be  free  from  the  imposition  thereof  if  the  decedent  was  actually 
engaged  in  the  purchase  and  sale  of  investments  as  a  business.  The 
provision  just  referred  to  was  taken  verbatim  from  section  336  of  the 
Tax  Law,  which  is  entitled  "No  Deduction  of  Debts  against  Taxable 
Investment."  The  substance  of  the  last-named  section  is  that  the 
owner  of  unstamped  investments  shall  be  assessed  on  the  fair  market 
value  thereof,  without  deduction  for  his  debts,  unless  he  shall  be  actu- 
ally engaged  in  the  purchase  and  sale  of  such  investments  as  a  business. 

While  this  provision  is  unobjectionable  as  a  part  of  section  336  of 
the  Tax  Law,  it  cannot  be  defended  as  a  provision  for  the  imposition 
of  a  transfer  tax.  The  law  might  with  equal  show  of  reason  or  valid- 
ity provide  that  no  tax  should  be  assessed  on  the  real  estate  of  which 
a  decedent  died  possessed,  if  the  said  decedent  happened  to  be  in  the 
real  estate  business.  There  is  no  support  in  law  for  an  enactment  which 
would  give  to  the  beneficiaries  of  the  estate  of  a  banker  or  broker  im- 
munity from  the  tax,  while  those  who  derive  tihe  same  kind  of  prop- 
erty from  individuals  in  other  industries  would  be  compelled  to  pay 
the  additional  impost.  In  Matter  of  Pell,  supra.  Judge  Bartlett,  speak- 
ing of  the  decision  of  the  United  States  Supreme  Court  in  Cotting  v. 
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Kansjw  City  Stock  Yards  Co.,  183  U.  S.  79,  22  Sup.  Ct.  30,  46  L.  Ed. 
92,  said  (171  N.  Y.  58,  63  N.  E.  792,  57  L.  R.  A.  540,  89  Am.  St.  Rep; 
791): 

'•The  cage  from  which  we  have  quoted  ahove  Inyolved  the  validity  of  the 
Illinois  trust  statute  of  1893,  which  was  alleged  to  be  in  violation  of  the 
Fourteenth  Amendment  of  the  Oonstltution  of  the  United  Statea  The  act  was 
held  unconstitutional  for  the  reason  that  the  first  section  thereof  embraced 
all  persons,  firms,  corporations  or  association  of  persons  who  combine  their 
capital,  skill  or  acts  for  any  of  the  purposes  iqpecified,  while  the  ninth  section 
declares  that  the  statute  shall  not  apply  to  agrtcolturists  or  live  stock  deal- 
ers in  respect  of  their  products  or  stock  on  hand.  This  discrimination  was 
held  to  render  the  statute  invalid." 

The  provision  pf  section  221b  exempting  from  the  operation  of  the 
tax  the  estates  of  individuals  engaged  in  the  brokerage  business  con- 
travenes the  Constitution  in  precisely  the  same  way.  Even  if  it  were 
not  repugnant  to  the  Constitution,  the  provisions  of  the  act  would  be 
found  in  their  practical  application  to  create  such  difficulties  as  to  ren- 
der the  repeal  of  the  act  desirable.  It  would  appear,  also,  that  pay- 
ment of  the  tax  might  in  some  cases  be  readily  evaded.  The  tax  is  im- 
posed on  the  transfer  of  the  investments.  If  there  is  no  transfer,  there 
can  be  no  tax'.  There  is  nothing  to  prevent  the  executor  or  an  adminis- 
trator of  an  estate  from  satisf }ring  the  debts  and  administration  expens- 
es of  the  estate  out  of  the  securities  liable  to  the  additional  tax  and  thus 
escape  the  impost.  In  fact,  if  an  estate  consisted  entirely  of  securities 
subject  to  the  tax,  it  would  be  necessary  to  exempt  from  the  operation 
of  the  act  such  of  the  investments  as  were  used  to  liquidate  the  debts 
and  expenses  of  the  estate.  However  desirable  it  may  be  that  legisla- 
tion be  enacted  which  would  serve  to  check  the  notorious  evasion  of 
the  payment  of  personal  taxes,  I  think  the  result  must  be  accomplished 
by  some  means  other  than  that  prescribed  by  the  act  now  under  con- 
sideration. As  this  court  is  one  of  first  resort,  the  constitutionality  of 
the  act  would  ordinarily  be  presumed;  but  the  statute  so  clearly  of- 
fends against  the  provisions  of  the  Constitution  that  I  am  constrained 
to  sustain  the  appeal  of  the  executors  on  the  ground  that  the  act  is  un- 
constitutional and  void.  The  report  will  therefore  be  returned  to  the 
appraiser,  for  the  purpose  of  eliminating  the  finding  that  the  securities 
enumerated  under  paragraph  9  are  subject  to  the  tax  imposed  by  sec- 
tion 221b  of  the  Tax  Law  as  added  by  chapter  700  of  the  Laws  of 
1917. 

Appeal  sustained. 
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(ld4  App.  DiT.  514) 

STOBM  KINO  PAPSR  C0.»  Inc^  v.  FIBXH  QABPBT  CO. 

(Supreme  Court,  Appelate  DMsioii,  Second  Department.    October  4,  1918.) 

1.  WaTEBB  AJVD  WaTEB  COl)B0E8  4s»75--P0ZXUTI01l— iNJTJNOnOV. 

Perceptible,  actual  damage  from  wrongful  pollution  of  a  stream  is  not 
necessary  for  inJunctioQ.  It  is  enough  that  the  pollution  is  so  potential  for 
harm  that  injury  oould  result,  and  there  is  reason  to  appr^end  it  if  the 
i^ater  be  used  for  drinking  purposes,  or  may  otherwise  reach  the  intestinal 
tract 

2.  Watebs  aud  Waisb  CorasBs  ^S975 — Fotisvnojx — ^iKJimcTioir. 

niongh  water  is  unfit,  from  polluticm,  before  it  reaches  defendant's 
mill,  its  increase  of  pollution  may  be  enjoined. 
8.  Watebs  and  Watkb  Coubses  «=»77 — ^Pollution — Evidence. 

BMdence  in  action  to  enjc^  pollution  of  water  heM  not  to  indicate  that 
the  deposit  in  the  stream  of  iH>ent  dyes  from  defendantfs  carpet  mill 
affect  the  product  of  plalntiUrs  paper  milL 
4.  Watebs  and  Watsb  Ooubsbs  #=»46-— ftsASONABiA  Usb — Washing  Wooi«. 

Use  of  waters  of  a  stream  by  upper  riparian  owner  to  wash  wool  for 
its  carpet  mill  held  reasonable,  relative  to  c(»nplaint  of  lower  mill  owner 
that  fibers  therefrom  clog  its  filters. 

Appeal  from  Trial  Term,  Orange  Coimty. 

Action  by  the  Stonn  King  Paper  Company,  Incorporated,  against 
the  Firth  Carpet  Company.  Prom  a  judgment  for  defendant,  plain- 
tiff appeals.    Findings  and  judgment  amended  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  PUTNAM, 
and  BLACKMAR,  JJ.  . 

Edwin  T.  Taliaferro,  of  New  York  City  (Delavan  A.  Holmes,  of 
New  York  City,  on  the  brief),  for  appellant 
A.  Lee  Olmsted,  of  Syracuse,  for  respondent 

THOMAS,  J.  The  action  is  to  restrain  the  pollution  of  Moodna 
creek,  in  the  county  of  Orange,  on  which  the  defendant  owns  and 
operates  a  carpet  mill,  while  8,000  feet  below  it  is  plaintiff's  paper 
mill.  Defendant  has  water-closets  available  to  its  640  employes, 
whereof  the  effluent  is  carried  thrpugh  a  tail  race  into  the  stream. 
The  washings  of  the  wool  used  in  its  products  enter  the  stream,  as 
well  as  the  water  in  which  the  dyed  yam  has  been  washed.  It  ap- 
pears that  the  stream,  with  some  tributaries,  receives  impurities  from 
the  soils,  farming  and  more  settled  regions  through  wnich  it  runs, 
as  well  as  from  a  paper  mill  some  five  miles  above  defendant's  mill. 
Prof.  Prcscott,  defendant's  expert  witness,  found  the  stream  high- 
ly polluted,  as  indicated  by  the  following  count  of  colon  bacciUi:  Wa- 
ter from  above  defendant's  mill,  per  cubic  centimeter,  46^)00;  from 
the  place  of  defendant's  intake,  75,250 ;  from  defendant's  raceway,  af- 
fected by  sewage;  139,500 — and  he  denounced  the  water  as  unfit  for 
drinking  purposes.  Although  he  said  that  a  proper  sand  filter  would 
remove  some  99.5  per  cent,  of  the  baccilli,  and  mere  contact  with  the 
water  would  not  be  injurious,  the  burden  of  filtering  it  and  of  avoid- 
ing its  destructive  effects  by  abstention  would. thereby  fall  upon  the 
<)laintiff  and  its  employ^. 

^s»For  other  cmm  sm  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Diffeets  ft  Indexes 
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There  is  no  evidence  of  sewage  at  plaintiff's  mill,  visible  or  indi- 
cated by  odor,  but  defendant  elicited  from  Dr.  Pacini,  plaintiff's  ex- 
pert, an  answer  tending  to  show  that  in  «l  cold  flowii;ig  stream  the  life 
of  the  colon  baccilli  would  be  continued  for  many  hours  and  for  a  long 
distance,  and  it  may  be  assumed,  from  the  neglect  to  pursue  the  sub- 
ject, that  both  parties  were  convinced  that  the  pollution  at  defend- 
ant's mill  would  persist  to  plaintiff's  mill.  The  plaintiff's  employes 
do  not  drink  the  water  of  the  stream,  but  they  come  in  contact  with 
it.  Nor  does  it  appear  that  the  water,  polluted  by  sewage,  used  in 
the  preparation  of  plaintiff's  paper  stock,  is  thereby  injured,  or  that 
any  actual  monetary  damage  has  ensued.  For  such  reason  defendant 
urges  that  plaintiff  cannot  enjoin  the  pollution.  In  its  naked  form 
the  proposition  is  that  in  the  absence  of  evidence  of  disease  or  death, 
or  monetary  loss  from  the  presence  of  sewage,  precipitated  in  a  stream 
by  an  upper  riparian  owner,  a  lower  owner  on  the  stream  has  no 
remedy;  that  is,  sewage  conveying  death  is  irremediable,  if  an  own- 
er of  property  abstains  from  exercising  his  right  to  use  it,  or,  in  us- 
ing, cannot  prove  noxious  effects.  Thereby  defendant  contends  for 
immunity  in  sowing  the  germs  of  typhus  pending  its  actual  and  rec- 
ognized arrival.  Persistent  infringement  of  a  right  is  not  restrain- 
able  until  it  has  wrought  harm;  let  men  sicken,  and  it  may  be  die, 
before  the  court  will  prevent  the  cause ;  that  is  defendant's  position. 

[1  ]  I  find  no  warrant  for  such  attitude  in  reason  or  authority.  The 
asserted  rule  of  perceptible,  actual  damage  as  a  condition  of  restraint 
of  a  wrong  was  condemned  in  Webb  v.  Portland  Manufacturing  Co., 
3  Sumn.  189,  Fed.  Cas.  No.  17,322,  and  this  court  has  consistently 
followed  the  principles  there  stated.  Townsend  v.  Bell,  62  Hun,  306, 
17  N.  Y.  Supp.  210;  Id.,  70  Hun,  557,  24  N.  Y.  Supp.  193;  Id.,  42 
App.  Div.  409,  59  N.  Y.  Supp.  203.  In  that  case  the  Court  of  Ap- 
peals (167  N.  Y.  462,  60  N.  E.  757)  reversed  the  last  decision  of  this 
court  upon  the  ground  that  the  jury  had  found  that  the  defendant's 
use  of  the  water  was  reasonable.  Such  a  finding,  if  supported  by 
evidence,  settles  controversies  between  riparian  owners.  There  the 
use  of  the  water  was  essential  to  a  legitimate  industry  and  found  to 
be  harmless,  but  the  deposit  of  the  fecal  matter  in  the  case  at  bar, 
while  convenient,  is  not  indispensable.  In  Gilzinger  v.  Saugerties  Wa- 
ter Co.,  66  Hun,  173,  175,  21  N.  Y.  Supp.  121,  122,  it  is  said: 

"If  no  injury  did  or  conld  result  to  the  plaintiff  by  this  diversion,  then  he 
had  no  cause  for  complaint" 

In  Smith  v.  City  of  Rochester,  38  Hun,  612,  affirmed  104  N.  Y. 
674,  Justice  Haight  in  a  dissenting  opinion  was  contented  with  Webb 
V.  Portland  Manufacturing  Co.,  supra,  with  the  modification  that 
wrong  must  be  such  that  the  plaintiff  be  actually  injured  or  "may  be 
injured"  by  it,  or,  as  restated,  it  must  appear  that  he  has  been  dam- 
aged, or  "that  there  is  reason  to  apprehend  that  he  may  be  injured." 
If  either  statement  be  adopted,  the  defendant  is  in  legal  fault,  inas- 
much as  the  pollution  is  so  potential  for  harm  that  injury  could  re- 
sult, and  there  is  reason  to  apprehend  it  if  the  water  be  used  for  drink- 
ing purposes  or  may  otherwise  reach  the  intestinal  tract.  If  an  owner 
make  such  use  of  the  water  that  no  injury  may  result,  and  na  right 
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be  extinguished  by  prescription  the  use  is  innocent  and  reasonable. 
But  otherwise  there  is  a  wrong  that  may  be  enjoined  without  proof 
of  past  or  present  actual  harm.  The  last-mentioned  cases  in  this  state 
so  decide,  as  do  Mann  v.  Willey,  51  App.  Div.  169,  64  N.  Y.  Supp. 
589,  affinned  168  N.  Y.  664,  61  N.  E.  1131;  N.  Y.  Rubber  Co.  v. 
Rothery,  132  N.  Y.  293,  296,  30  N.  E.  841,  28  Am.  St.  Rep.  575 ;  Am- 
sterdam Knitting  Co.  v.  Dean,  13  App.  Div.  42,  43  N.  Y.  Supp.  29, 
affinned  162  N.  Y.  278,  56  N.  E.  757;  Dueslei-  v.  City  of  Johnstown, 
24  App.  Div.  608,  48  N.  Y.  Supp.  683.  The  subject  may  be  pursued 
with  profit  by  consulting  Ae  opinion  of  Justice  Laughlin  in  Western 
N.  Y.  Water  Co.  v.  City  of  Niagara  Falls,  91  Misc.  Rep.  73,  154  N. 
Y.  Supp.  1046. 

[2,  3]  The  above  decisions  dispose  of  this  defendant's  proposition 
that  the  water  is  unfit  from  pollution  before  it  reaches  its  mill,  and 
that  its  increase  of  the  pollution  would  be  restrained  without  benefit 
to  the  plaintiff.  The  plaintiff  has  failed  to  show  that  tbe  defendant 
by  depositing  the  spent  dyes  in  the  stream  makes  an  unreasonable  use 
of  it.  The  plaintiff  produced  evidence  tending  to  show  some  discol- 
oration of  the  water  at  its  mill  before  it  passed  its  filter.  But  it  is  a  con- 
clusive fact  that  aiter  tiie  water  passes  the.fiitcr  it  has  an  af^^rance 
tmdistinguishaUe  from  the  pure  spring  water  for  which  plaintiff  has 
made  provision.  What  becomes  of  the  coloring  matter  in  the  course 
of  such  pr<^res8?  It  is  conceded  that  the  aniline  dyes,  of  whidi  plain- 
tiff complams  as  hurtful  to  its  stock  in  manufacture,  cannot  be  re- 
moved by  filtration*  Thene  is  reason  to  conclude  tl^t  plaintiff  is  mis- 
taken in  the  accusation  that  the  dyes  are  harmftd,  or  even  appreciably 
present,  at  its  mill.  The  learned  chemical  expert  for  the  plaintiff  tes- 
tified that  the  acid  in  the  aniline  dyes  used  and  sent  into  the  stream 
by  defendant  discharges  the  ultramarine  blue  used  by  plaintiff  to  give 
proper  cbkning  tome  to  its  paper ;  but  it  appears  from  tt^  testimony 
of  Prof.  Mattiiews,  at  least  an  equally  informed  chemist,  that  the  ani- 
line dyes  used  are  not  acid  dyes,  although  called  such  from  the  acid 
baths  in  which  they  are  prepared,  and  that  the  water  taken  from  de- 
fendant's tail  race  will  not  discharge  ultramarine  blue,  and  experiments 
in  court  so  establish.  Moreover,  the  court  was  informed  by  actual 
analysis  that  the  water  in  the  stream  is  not  acid,  but  alkaline,  and  that, 
if  the  spent  dies  were  acid,  they  would  be  neutralized  by  the  water.  It 
also  appears  that  the  plaintiff's  chemist  in  his  analysis  used  capryl  al- 
cohol, and  the  court  was  advised  by  other  evidence  that  such  alcohol 
itself  had  an  element  that  would  discharge  ultramarine  blue,  thus  illus- 
trating how  error  may  creep  into  investigation,  and  how  opposite  re- 
sults obtained  by  men  of  technical  knowledge  may  be  composed. 

But  there  is  another  way  of  reaching  demonstration  of  plaintiff's 
error.  The  defendant  showed  by  the  chemist  Green,  whose  competency 
clearly  appears,  that  upon  analysis  the  water  showed  no  acidity,  but 
alkalinity,  and  that  samples  of  water  taken  above  and  below  defendant's 
mill  show  practically  the  same  contents.  It  appears,  also,  that  the  skeins 
of  yam  in  defendant's  mill  are  colored  with  the  dyes  mixed  in  paste, 
the  color  fixed  by  steaming,  and  that  they  are  carried  in  layers  of  saw- 
dust to  tubs  and  rinsed  in  water  emptied  in  the  stream.    The  water  in 


Digitized  by 


Google 


Se  172  NBW  TOBK  SITPPLSMIRfT    .  ^Stip.  Ct 

the  tub  so  affected  by  the  washing  does  not  stain  the  operator's  hands, 
white  doth  immersed  in  it,  or  the  white  yam  that  is  mingled  with  the 
colored  yam.  Water  is  used  to  wash  the  oilcloth  that  covers  the  drums 
in  which  the  dyes  are  applied,  and  the  plaintijS's  president  took  a 
sample  of  such  washing  and  produced  it  in  courts  where  the  defend- 
ant dipped  white  woolen  cloth  into  it  without  resulting  discoloration.  It 
is  beyond  reason,  then,  to  suggest  that  the  same  material,  carried  8,000 
feet  in  the  running  stream,  the  water  of  which,  after  passing  the  filter, 
has  no  appearance  indicating  unnatural  color,  discolors  plaintiff's  pa- 
per stock.  So,  whether  the  view  of  the  chemist  or  the  view  of  the 
layman  be  considered,  there  is  no  just  inference  that  the  dyes  affoct 
the  plaintiff's  product. 

[4]  The  plaintiff  complains  of  microscopic  fibers  that  clog  the  filters, 
and  ascribes  them  to  the  washing  of  defendant's  wool.  However,  the 
reach  of  the  stream  and  its  varied  exposure  to  substances  renders  plain- 
tiff's conclusion  as  to  their  origin  mere  speculation,  nor  is  it  unreason- 
able that  the  defendant  should  wash  the  wool  used  in  the  water  of  the 
stream,  nor  is  it  at  all  probable  that  there  would  be  such  percentage 
of  waste  as  to  clog  filters  some  1%  miles  down  the  stream.  If  it  be  so, 
the  defendant's  self-interest  would  demand  correction.  It  does  not 
appear  that  the  defendant's  use  of  the  water  has  been  such  in  continuity 
and  d^^ee  as  to  gain  it  the  right  by  prescription  either  to  pollute  or 
to  discolor  the  stream,  or  otherwise  to  affect  it  with  impurities.  It  is 
decided  that  the  defendant  has  not  used  the  waters  of  the  stream  for 
a  sufficient  time  to  gain  rights  by  prescription ;  that  the  plaintiff  may 
receive  special  and  particular  damage  apart  from  the  rights  of  the 
public  by  the  discharge  by  the  defendant  of  sewage  into  the  creek, 
and  that  the  use  of  Uie  stream  by  the  defendant  in  respect  to  such 
sewage  is  imreasonable  and  improper;  that  the  defendauit  does  not 
otherwise  invade  plaintiff's  rights  or  injure  its  property;  and  that  the 
plaintiff  does  not  by  discharge  of  waste  and  sewage  into  the  stream 
contribute  to  the  pollution  in  a  substantial  d^^ree. 

The  findings  and  judgment  should  be  amended  in  accordance  with 
this  opinion,  and,  as  so  amended,  affirmed,  without  costs.  Settle  order. 
All  concur. 
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a04  Misc.  Rep.  223) 

PEOPIiB  ex  rd.  OAKUlWS  OORPOKATION  r.  DONBGAN, 

County  Register. 

(Supremo  Court,  Special  Term,  New  York  County.    July,  1918.) 

AOKNOWLEDGMSNT  ^S»6(^)— RSOOBD. 

In  view  of  General  Construction  Law,  §  85,  and  Real  Property  !«<  | 
818,  a  deed  of  conveyance  acknowledged  by  three  of  the  four  grantors 
Is  not  oititled  to  record,  under  Real  Property  Law,  |  291,  providing  for 
record  wh^e  tlie  conv^eyanoe  la  duly  acknowledged  liy  the  person  exe- 
cuting the  same. 

Application  for  writ  of  mandamus  by  the  Pec^le,  on  the  relation  of 
the  Oiaklawn  Corporation,  against  James  A.  Donegan,  Register  of  the 
County  of  New  York.    Application  denied. 

Order  affirmed.  —  App.  Div.  — ,  172  N.  Y.  Supp.  448. 

Harold  Swain,  of  New  York  City,  for  relator. 

Wm.  P.  Burr,  Corp.  Counsel,  of  New  York  City,  for  respondent. 

•  GUY,  J.  Application  for  mandamus  directing  the  register  of  New 
York  county  to  receive  and  record  in  his  office  as  a  deed  of  real  prop- 
erty a  certain  deed  executed  by  four  persons  of  property  situate  in  bis 
county.  The  execution  of  the  instrument  was  cfuly  and  sufficiently  ac- 
knowledged by  three  of  the  four  grantors ;  but  the  acknowledgment 
of  the  remaining  grantor,  Christine  Hoguet,  purports  to  have  been 
taken  by  a  notary  public  in  Berkshire  county,  Mass.,  and  there  is  no 
authentication  of  the  authority  of  the  notary  to  take  the  acknowledg- 
ment. 

Section  291  of  the  Real  Property  Law  (Consol.  Laws,  c.  50)  pro- 
vides that  a  cwiveyance  of  real  property  within  the  state,  "on  being 
duly  acknowledged  by  the  person  executing  the  same,  or  proved  as  re- 
quired by  this  chapter,  and  such  acknowledgment  or  proof  duly  certi- 
fied when  required  by  this  chapter,"  may  be  recorded.  The  relator 
claims  that,  as  the  deed  was  duly  acknowledged  by  three  of  the  gran- ' 
tors,  it  was  the  duty  of  the  recording  officer  to  record  the  instrument, 
irrespective  of  the  fact  whether  the  other  grantor,  Christine  Hoguet, 
made  due  acknowledgment  of  the  conveyance  or  not.  It  seems  to  me, 
however,  that  the  statute  requires  as  a  prerequisite  to  record  due  ac- 
knowledgment of  the  instrument  by  aU  the  persons  executing  the  same. 
Under  the  original  statute  (1  R.  S.  p.  756,  §  4),  "to  entitle  any  convey- 
ance hereafter  made  to  be  recorded  by  any  county  clerk,  it  shall  be 
acknowledged  by  the  party  or  parties  executing  the  same,"  and  there 
appears  no  reason  why,  under  section  35  of  the  General  Construction 
Law  (Consol.  Laws,  c.  22)  the  word  "person,"  in  the  singular  number, 
does  not  include  "perscms."  The  instrument  could  not  be  properly 
recorded  without  recording  the  certificates  thereon  (Real  Property 
Law,  §  318),  and  the  relator  cannot  be  aggrieved  on  the  theory  that 
as  a  conveyMce  from  the  grantors  whose  execution  is  duly  acknowl- 
edged the  paper  was  refused  record,  for  the  officer  is  willing  to  record 
the  instrument  with  the  name  and  signature  and  acknowl^gment  of 
Christine  H<^et  erased  therefrom. 

Motion  denied,  with  $10  costs. 
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(104  Ml8C.  Rep.  224) 

PEOPLE  ex  rel.  SPRBNGER  y.  DEPARTMENT  OP  HEALTH. 

(Supreme  Oourt,  Special  Tenn,  New  York  County.    July,  1918.) 

1.  Mandamus  «=»81— Municipal  Cobfobations  «=»601— Sms  iob  Sawatori- 
'   UK — ^AfpbovaIj  bt  Boabd  of  Health. 

Where  refusal  of  board  of  health  of  a  city  to  approve  as  a  site  for  a 
sanatorium  property  In  a  residential  neighborhood  is  based  on  its  effect 
on  values  of  adjoining  real  estate,  mandamus  to  compel  approval  will  be 
granted. 

2.  Hbai^ih  ^=96 — Boabd  of  Health — Powbbs. 

Greater  New  York  CJhaPter,  §  1172,  providing  that  board  of  health,  whose 
jurisdiction  is  confined  to  matters  of  public  health,  may  embrace  in  Sani- 
tary Ck>de  all  matters  to  which  the  authority  of  the  board  extends,  **noti 
limiting  their  application  to  the  subject  qf  health  only,"  limits  the  Juris- 
diction to  matters  dealing  directly  or  indirectly  with  the  public  health 
and  life. 

Application  by  the  People,  on  the  relation  of  William  A.  Sprenger, 
for  writ  of  mandamus  to  the  Department  of  Health.    Writ  granted. 

John  J.  Haggerty,  of  Brooklyn  (Ralph  K.  Jacobs,  of  Brooklyn,  of 
counsel),  for  relator. 

William  P.  Burr  and  William  Keogh,  both  of  New  York  City,  for 
respondent. 

OTTINGER,  J.  Sprenger,  the  relator,  applies  for  a  writ  of  man- 
damus to  compel  the  board  of  health  to  approve,  as  a  site  for  a  san- 
atorium, property  owned  by  him  in  a  residential  neighboriiood.  De- 
fendant's regulations  relative  to  sanatoria  provide  for  the  approval 
of  the  structure  by  the  building  and  fire  departments,  and  then  re- 
quire "the  sainitary  condition  thereof  and  the  location  of  the  building 
to  be  approved  by  the  department  of  health."  The  plans  have  been 
approved  by  the  fire  and  building  departments.  The  respondent  ad- 
mits that  the  location  is,  from  a  sanitary  standpoint,  unobjectionable, 
and  that,  together  with  the  plans,  the  contemplated  structure  is  in 
every  respect  satisfactory.  But,  acting  upon  the  report  of  the  for- 
mer comptroller,  it  has  refused  its  approval  upon  the  sole  ground 
that,  if  placed  in  this  residential  locality,  the  building  would  materi- 
ally injure  the  values  of  adjoining  real  estate,  and  the  owners  of 
other  property  in  the  vicinity  make  urgent  protest  for  that  reason. 
It  is  not  pretended  that  the  sanatorium  is  to  be  used  for  infectious 
diseases,  or  that  it  could  in  any  wise  aflFect  the  health  of  neighbors. 
So  that  the  refusal  is  based  solely  upon  the  effect  of  the  proposed 
structure  on  values. 

[1,  2]  The.  single  inquiry  upon  this  application  is  whether  the  mat- 
ter of  values  is  one  which  the  respondent  may  consider;  for,  if  it  be, 
the  courts  cannot  interfere  with  action  thereon,  except  upon  proof  of 
a  clear  abuse  of  discretion.  In  this  instance,  the  determination  wa« 
made  only  after  a  full  hearing  of  real  estate  experts  on  both  sides. 
Section  1172  of  the  Greater  New  York  Charter  (Laws  1901,  c.  466) 

provides  that: 

. — . . < 

^=9For  other  cases  see  sazxM  topic  &  KET-NUMBBR  In  all  Key-Nuxnbsjred  Dlgssti  4  X&doxai 
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'^The  boajpd  of  Ixealtlit  may  em})race  in  ^d  Sanitai?  Code  all  matters  and 
subjects  to  which,  and  so  ftir  as,  the  power  and  authority  of  Sfiid  department 
of  health  extends,  not  limiting  their  application  to  the  subject  of  health  only." 

The  learned  coimsd  for  respondent  claims  that  jurisdiction  is  con- 
ferred by  the  words  "not  limiting  their  application  to  the  subject  of 
health  only."  Plainly,  however,  these  words  are  limited  by  those 
preceding,  which  refer  only  to  matters  and  subjects  to  which  the  au- 
thority of  the  department  extends.  A  reading  of  the  provisions  of  the 
Greater  New  York  Charter  as  to  the  board  of  health  shows  that  its 
jurisdiction  is  confined  to  matters  dealing  directly  or  indirectly  with 
the  public  health  and  life.  Were  it  otherwise,  the  words  to  which 
counsel  refer  would  give  the  board  power  to  deal  with  every  conceiv- 
able matter.  Manifestly  this  is  unreasonable.  Full  effect  can  be  ac- 
corded to  the  words  by  holding  that  a  given  matter,  though  not  deal- 
ing directly  or  exclusively  with  the  subject  of  health,  must  have  some 
reasonable  relation  thereto,  however  remote.  These  views  accord 
with  the  authorities.  Thus,  in  People  v.  Van  Fradenburgh,  81  App. 
Div.  259,  260,  80  N.  Y.  Supp.  834,  a  conviction  under  section  397 
of  the  Penal  Code  for  violating  the  "lawful"  order  of  "any  board  of 
health"  was  set  aside,  because  the  act  prohibited  by  the  board  of 
health  'Tias  in  it  no  element  of  threatened  danger  to  the  public  health 
or  comfort,"  the  court  saying : 

"I  am  nnable  to  see  by  what  authority  the  board  of  health  is  permitted  to 
prohibit  the  sama" 

Again,  in  People  ex  rel.  Lodes  v.  I>epartment  of  Health,  116  App. 
Div.  890,  891,  100  N.  Y.  Supp.  788,  789,  the  court  says: 

"The  right  to  carry  on  the  business  of  selling  nillk  is  a  constitutional  one. 
This  right  can  only  be  interfered  with  in  the  exercise  of  the  poUce  power  of 
the  state,  because  in  the  manner  of  his  conduct  of  the  business  or  the  circum- 
stances surrounding  it,  the  public  health  is  imperiled.  If  as  a  matter  of  fact 
the  pubUc  health  is  not  thereby  imperiled,  the  summary  determination  of  the 
board  of  health  does  not  make  it  a»:* 

» 

So  far  as  the  court  is  aware,  the  only  attempt  of  a  public  body  to 
limit  the  use  of  private  property  upon  the  broad  ground  of  the  mu- 
nicipality's interest  is  the  zoning  resolution  recently  adopted  by  the 
board  of  estimate  and  apportionment.  That  resolution  expressly  in- 
cludes sanatoria  among  the  buildings  which  may  be  erected  in  a  res- 
idential neighborhood.  It  is  to  be  assumed  that,  in  passing  this  reso- 
lution, the  board  of  estimate  necessarily  took  into  consideration  all 
questions  affecting  the  city's  interests,  and,  among  others,  whether  or 
not  a  sanatorium  would  injure  values,  and  therefore  reduce  the  taxes. 
In  so  far,  therefore,  as  any  public  body  has  pronounced  upon  the  de- 
sirability of  private  hospitals  in  the  vicinity  of  dwellings,  the  deter- 
mination has  been  in  favor  of  the  relator.  The  right  to  own  property 
is  valuable  only  because  of  the  use  that  may  be  made  of  it.  Hitherto 
the  only  limitations  upon  such  use  have  been  the  acquisition  of  such 
property  under  the  power  of  eminent  domain,  its  voluntary  dedica- 
tion to  the  public  use,  the  making  of  restrictive  agreements  by  the 
owner,  the  police  power,  or  the  violation  of  some  well-known  prin- 
ciple of  law,  as  in  case  of  a  nuisance.    Any  other  limitation  would  be 
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a  dangerous  Innovation  and  destructive  of  property  rights.    When 
such  limitation  is  attempted  by  express  legislation,  it  will  be  time 
enough  to  consider  its  validity.    In  the  absence  thereof,  such  restric- 
tion will  not  be  implied.    The  application  is  granted,  with  costs. 
Application  granted,  with  costs. 


(184  App.  Div.  5G1) 

SARATOGA  STATE  WATERS  CORPORATION  ?.  PRATT. 

(Supreme  Court,  Appellate  Division,  Third  Departm^ot.    September  26,  1918.) 

1.  StaTEA  ^=:»94 — 0)NTIIACT  BT  SXATB — ^LeOAUTT. 

Agreement  between  board  of  commissioners  of  state  reservation  at 
Saratoga  Springs,  in  name  of  state,  and  assignor  of  corporation  formed 
to  bottle  and  sell  waters  from  springs,  held  valid. 

2.  States  ^s»193 — Breach  of  OoRTaAcr— Rsbponbibzlitt  of  Statb — Statute. 

(Conservation  A,ct  as  amended  by  Laws  1917,  a  2(M,  made  state  respon- 
sible  for  violation  by  conservatloD  commissioner  of  staters  contract 
through  board  of  commissioners  of  state  reservation  at  Saratoga  Springs 
to  permit  corporation  to  bottle  and  s|ell  waters  from  springs. 

3.  IiTJxmoTioN  ^=»75— Injunction  AGAmsT  ObticiaI/— Act  Rsquibbd  by  Stat- 

ute. 

Ck>nservation  commissioner  having  been  required  by  Conservation  Act, 
as  amended  by  Laws  1917,  c  204,  to  bottle  and  sell  waters  of  springs  ot 
state  reservation  at  Saratoga  Springs,  court  should  not  have  granted  in- 
junctive relief  against  commissioner  on  bdialf  of  osmpany,  assignee  of 
contract  with  state  for  bottling  and  selling  waters. 

4.  Specific  Pebfobmance  ^=s>B — Cases  fob. 

Though  ordinarily  either  party  to  contract  may  refuse  to  perform,  but 
must  respond  in  damages,  in  some  special  cases  equity  by  injunctive  judg- 
ment may  require  specific  performance,  as  where  damages  will  not  fairly 
compensate,  or  to  prevent  multiplicity  of  suits. 

5.  Specific  Pebfobmance  ^=»6— -Mutuautt  of  Rehedy. 

Specific  performance  of  contract  by  injunctive  judgment  is  not  awarded, 
unless  remedy  is  mutual. 

6.  Mandamus  ^=»63 — Officebs — Dibbeoabd  of  Duties. 

Public  ofiicer,  who  disregards  duties  to  prejudice  of  another  person  may 
be  compelled  to  perform  them  by  order  of  court. 

7.  Constitutionai.  Law  ^=s>121(1) — ^Bbbach  of  Oontbaot  by  Statb. 

Statute  preventing  state's  performance  of  its  contract  relating  to  con- 
duct of  state  reservation  is  not  an  unconstitutional  interference  with 
property  rights  of  the  other  party,  if  the  state  provides  tribunal  for  re- 
covery of  damages  against  it 

8.  Sta'tos   ^=s>184 — Contbacts— Bbxaoh    by    State — ^AonoN    in    Ooubt   or 

Claims. 

Where  state  enacts  statute  causing  public  official  to  breach  state's  con- 
tract, proper  action  may  be  had  by  other  party  in  Court  of  Claims  for 
damages. 

Cochrane  and  Henry  T.  Kellogg,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  the  Saratoga  State  Waters  Corporation  against  George  D. 
Pratt.  From  a  judgment  for  plaintiff,  defendant  app^s.  Reversed, 
and  new  trial  granted. 

Motion  to  appeal  denied, App,  Div. ,  172  N.  Y.  Supp.  917. 

Argued  before  JOHN  M,  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

^s»For  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Key-Numbered  Digests  6  Indexes 
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Adelbert  F.  Jenks,  Deputy  Atty.  Gen.  (B.  H.  Loucks  and  B.  F.  Stur- 
gis,  both  of  Albany,  on  Ae  brief),  for  appellant. 

Henry  W.  Williams,  of  Glens  Falls  (Edgar  T.  Brackett,  of  Saratoga 
Springs,  of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  In  considering  the  agreement  in  ques- 
tion, it  is  not  necessary  to  give  a  name  to  it,  or  to  the  rights  acquired 
thereunder.  In  substance,  it  contemplated  that  for  the  term  of  five 
years  (with  the  privilege  of  four  renewals  for  a  like  term)  plaintiff's 
assignor  should  bottle  and  sell  the  waters  from  certain  springs  on  the 
state  reservatiixi  at  Saratoga  Springs,  and  use,  for  that  puipose,  the 
real  and  personal  property  of  the  reservation  (used  in  bottling  and 
sdUng  waters)  and  such  other  real  estate  not  required  by  the  commis* 
sioners,  as  may  be  necessary  to  carry  on  said  business.  They  were  to 
provide  for  the  free  drinking  by  the  public  of  the  waters  at  the  source 
at  the  springs  where  such  provision  then  existed.  The  rights  were 
not  to  interfere  with  the  bathing  rights  to  be  exercised  by  the  commis- 
sioners. The  use  of.  the  property  and  rights  were  to  be  at  all  times 
subject  to  the  reasonable  r^ulation  of  the  oommissioners.  It  was 
also  contemplated  that  th^  should  form  a  Corporation  to  which  the 
omtract  should  be  assigned,  and  the  plaintiff  is  such  assignee. 

The  agreement  was  made  March  6»  1916,  in  the  name  of  the  state, 
by  the  b)ard  of  comniissioners  of  the  slate  reservation  at  Saratoga 
Springs,  and  the  plaintiff's  assignors.  The  tenn  was  to  begin  April 
25th  following  the  agreement  On  the  19th  of  April  the  commissioners 
were  legislated  out  of  office,  and  the  care,  custody,  and  control  of  the 
reservation  was  placed  in  the  conservation  commission.  On  the  21st 
day  of  April  the  conservation  commission,  the  defendant  being  sole 
ccHxmussioner,  gave  notice  of  the  termination  of  the  agreement  and  th« 
refusal  of  the  state  to  perform  it.  This  action:  to  compel  the  defendant 
to  turn  aver  the  springs  to  the  plaintiff  was  begun  June  13,  1916,  and 
was  decided  July  6,  1917,  The  judgment  app^ed  from  determines 
that  the  agreement  is  valid,  and  restrains  the  defendant,  his  agents 
and  servants,  from  interfering  with  the  exercise  by  .the  plaintiff  of  the 
rights  accorded  thereby,  and  the  defendant  is  ordered  to  deliver  pos- 
session of  the  property  to  the  plaintiff,  and  he,  his  agents  and  servants, 
are  restrained  from  not  delivering  possession*  and  f rcnn  remaining 
on  or  in  possession,  of  the  property  as  against  the  plaintiff,  and  from 
interfering  with  its  taking  possession  and  entering  upon  the  property, 
and  from  bottling  and  selling  the  waters,  subject,  however  to  the  right 
of  the  defendant  of  inspecting  said  leased  property  and  taking  the 
water  for  bafirine  purposes. 

[1]  The  app^ant  contends  that  the  oommissioners,  in  several  re- 
spects, exceeded  their  authority,  iand  assumed  to  grant  rights  beyond 
their  powers,  and  that  the  agreement  is  therefore  unenforceable ;  that 
the  action  is  virtually  against  the  state,  and  cannot  be  maintained ;  and 
that  no  sufficient  ground  for  equitable  relief  is  shown.  Undoubtedly, 
in  certain  respects,  the  commissioners  in  the  agreement  exceeded  their 
authority,  and,  aside  frcMn  the  saving  clause  in  the  agreement,  it  could 
not  be  enforced  !  The  agreement,  in  substance,  provides  that  it  is  sub- 
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ject  to  all  statutes  theretofore  enacted,  and  that  such  enactments  enter 
into  and  become  a  part  of  it»  with  like  effect  as  if  set  forth  therein, 
and  that  it  shall  be  Innding  only  so  far  as  the  commissioners  had  power 
to  make  it,  and  that  any  provision  in  excess  of  the  authority  of  the 
commissioners  shall  be  disregarded.  These  provisions,  which  we  have 
called  the  saving  clause,  make  it  unnecessary  to  consider  the  particular 
respects  in  which  the  commissioners  otherwise  were  exceeding  their 
authority.  The  real  agreement  is  gathered  from  harmonizing  its  lan- 
guage with  the  statutes  and  subordinating  its  terms  to  the  spirit  of  the 
statutory  law.  We  conclude,  therefore,  that  while  in  certain  respects, 
smd  in  certain  contingencies  which  may  arise,  it  might  be  difficult  to 
say  with  certainty  just  what  the  agreement  actually  means,  and  while 
litigation  would  naturally  result  in  harmonizing  it  with  the  statutes 
and  determining  its  true  meaning,  nevertheless,  properly  interpreted, 
it  is  valid.  It  is  evident,  however,  that  there  would  be  great  difficulty 
in  enforcing  the  agreement  for  a  long  series  of  years  by  order  of  the 
court.  It  contemplates  that  the  state  shall  furnish  new  machinery,  and 
replace  machinery  from  time  to  time,  as  it  becomes  useless  or  wears 
out.  Other  acts  are  to  be  done  by  the  state.  It  provides  that,  where 
an  appropriation  by  the  Legislature  is  necessary  to  meet  expenditures 
on  the  part  of  the'  state,  it  shall  be  valid  only  to  the  extent  of  such 
appropriation,  and  then  provides  that,  if  the  commissioners  are  with- 
out funds  to  meet  any  of  the  expenses  required,  the  other  party  to  the 
contract  may  make  the  expenditures  in  behalf  of  the  state  and  take  the 
amount  so  expended  from  rentals  due  or  to  become  due.  The  court 
would  have  great  difficulty  in  enforcing  this  agreement,  or  in  permit- 
ting such  expenditures  to  oe  made  at  the  expense  of  the  state.  If  such 
expenditures  were  not  required  or  permitted,  and  the  plaintiff  was 
ready  to  perform  its  contract,  it  might  well  happen  that  the  business 
would  cease  and  the  public  be  deprived  of  the  benefit  of  the  waters. 
There  may  be  a  never-ending  controversy  in  harmonizing  the  terms 
of  the  agreement  as  written  with  the  spirit  of  the  statutes. 

[2,3]  It  is  urged  that  equity,  and  the  restraining  power  of  the 
court,  furnishes  the  only  relief  of  real  value  to  the  plaintiff;  that 
the  defendant  had  not  the  right  to  terminate  this  contract  in  behalf 
of  the  state  and  msJce  the  state  liable  for  his  act ;  and  that  his  indi- 
vidual wrongdoing  alone  stands  between  the  plaintiff  and  the  enjoy* 
ment  of  the  contract.  We  need  not  determine  whether,  prior  to  the 
amendment  of  the  Conservation  Act  (Consol.  La.ws,  c.  65)  in  1917, 
about  to  be  referred  to,  the  defendant,  by  his  act,  could  make  the 
state  liable  for  a  breach  of  the  contract ;  for,  as  we  view  it,  that  stat- 
ute made  the  state  at  least  responsible  for  a  violation  of  the  contract 
thereafter.  It  is  immaterial  to  this  discussion  whether  the  defend- 
ant is  personally  responsible  for  his  acts  prior  thereto,  or  whether 
the  state  is  liable.  Chapter  204  of  the  Laws  of  1917  became  a  law 
April  17,  1917.  At  the  time  it  was  passed  the  defendant,  as  conser- 
vation commissioner,  had  been  for  about  a  year  bottling  and  selling 
the  waters  of  tfie  state  in  direct  violation  of  the  terms  of  the  agree- 
ment under  which  the  plaintiff  claims.  The  facts  must  have  been 
known  to  the  Legisls^ture,  and  the  act  must  have  been  passed  with 
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reference  to  the  situation  then  epcisting,  and  evidently  referred  to 
the  springs  and  business  as  then  carried  (mi.  It,  in  substance,  created 
a  capital  fund,  with  an  initial  appropriation  of  $260,000,  which  it 
placed  in  the  hands  of  the  commission  for  carrying  on  the  business 
of  the  reservation  and  conducting  the  bathhouses  on  the  reservation 
and  the  drink  hall,  and  maintaining  and  conducting  the  bottling  plant, 
and  provided  that  the  "commission  shall  itself  bottle,  sell  and  market 
the  excess  waters  and  gases  of  said  reservation,"  giving  it  power  to 
lease  any  lands  and  buildings  on  the  reservation  not  needed  for  its 
uses.  The  above  provisions,  and  the  general  tenor  of  the  statute, 
are  entirely  inconsistent  with  the  idea  l^at  the  plaintiff  was  bottling 
and  selling  the  water,  or  had  the  right  so  to  do.  This  legislation 
treated  the  lease  as  at  an  end  and  the  bottling  business  as  the  busi- 
ness of  the  state.  The  acts  of  the  defendant  thereafter  cannot  be 
treated  as  an  individuaJ  wrongdoing  upon  his  part,  and  a  violation 
of  his  official  duty,  but  were  the  acts  of  the  state  itself.  The  effect, 
therefore,  of  the  judgment  under  review,  is  to  restrain  the  state 
from  carrying  on  die  business  which  it  was  carrying  on,  and  to  en- 
join the  performance  of  acts  which  the  statute  then  in  force  required. 
In  view  of  the  statute,  in  our  judgment,  the  court  should  not  have 
granted  the  injunctive  relief  •  contained  in  the  judgment  The  con- 
servation commissioner  should  not  be  restrained  from  doing  an 
act  which  the  statute  requires  him  to  do.  Wells  v.  Roper,  246  U.  S. 
335,  38  Sup.  Ct.  317, 62  L.  Ed.  755. 

[4,  6]  Ordinarily  either  party  to  a  contract  may  refuse  to  perform 
it,  but  must  respond  in  damages  to  the  party  aggrieved  thereby.  There 
are  some  exceptional  cases,  where  a  court  of  equity,  by  injunctive 
judgment,  may  require  a  contract  to  be  specifically  performed.  The 
fact  that  damages  will  not  fairly  compensate  for  the  breach  of  a  con- 
tract, or  the  prevention  of  a  multiplicity  of  suits,  and  some  other 
reasons,  may  justify  a  specific  performance.  It  is  not  awarded  un- 
less the  remedy  is  mutual.  Wadick  v.  Mace,  191  N.  Y.  1,  83  N.  E. 
571.  The  agreement  is  executory  on  the  part  of  the  plaintiff,  and 
partly  executory  on  the  part  of  the  state.  It  is  evident  in  this  case 
that,  if  the  plaintiff  refused  to  enter  upon  the  reservation  and  bottle 
and  sell  the  water,  a  specific  performance  could  not  be  granted.  The 
defendant  acted  in  good  faith,  in  the  belief  that  the  contract  was  il- 
l^al  and  detrimental  to  the  public  interests;  the  Legislature  evi- 
dently acted  with  the  same  understanding. 

[8-8]  A  public  official,  who  disregards  his  duties,  to  the  prejudice 
of  another,  may  be  compelled  to  perform  his  legal  duties  by  order  of 
the  court;  but  if  a  statute  of  the  state  requires  him  to  do  the  acts, 
he  cannot  be  restrained  on  the  plea  that  such  action  on  his  part  will 
prejudice  another  in  his  contract  rights  with  the  state.  Tiie  state 
has  established  a  tribunal  which  awards  damages  against  it  for  its 
wrongs  and  the  violation  of  its  contracts.  A  legislative  act  which 
prevents  the  performance  by  the  state  of  its  contract  relating  to  the 
conduct  of  a  state  reservation  is  not  an  unconstitutional  interference 
with  the  property  rights  of  the  other  party  so  long  as  the  state  pro- 
vides a  tribunal  in  which  damages  may  tie  recovered  against  it.  If 
in  such  cases  the  acts  of  a  state  official  are  prejudicial  to  another  and 
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in  violation  of  property  rights,  the  state  is  causing  the  wrong,  and 
proper  action  may  be  had  in  the  Court  of  Claims  for  damages.  The 
statute  is  so  far  valid,  at  least,  that  a  court  of  equity  will  not  require 
the  officer  to  violate  its  terms,  especially  in  a  case  where  there  is  a  rea- 
sonably adequate  remedy  at  law. 

The  wisdom  o£  the  a^eement  on  the  part  of  the  commissioners 
is  not  dear,  although  their  good  faith  is  not  questioned.  The  plain- 
tiff has  never  had  possession  of  the  springs,  and  never  entered  upon 
the  business.  The  statutes  place  the  care,  control,  and  management 
of  the  reservation  and  the  springs  with  the  defendant.  The  common 
welfare  requires  that  the  state  and  the  commission  shall  be  free  to 
administer  this  property  from  time  to  time  as  the  best  interest  of 
the  public  requires.  The  court  should  not  interfere  with  or  hamper 
the^  administration  of  the  property  at  the  instance  of  the  plaintiff, 
which  is  not  taking  advantage  of  its  legal  rwnedies.  Plaintiff  had 
legal  remedies,  which  would  fairly  make  good  its  loss.  Under  all 
the  circumstances,  plaintiff  is  not  entitled  to  the  injunctive  relief 
granted.  At  the  time  the  defendant  repudiated  the  contract  the  plain- 
tiff's rights  were  not  entirely  clear.  This  action  naturally  resulted 
from  his  acts. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  without 
costs.  All  concur,  except  COCHRANE  and  HENRY  T.  KELLOGG, 
JJ.,  who  dissent 


(104  Misc.  R^.  477) 

McBWEN  BROS.  v.  COBB  et  al. 

(Supreme  0>urt,  Trial  Term,  AUegauy  C!oaaty.    October  2,  191&) 

1.  Payment  «=»OT(2)— Burden  of  Proof. 

Bank  upon  which  defendant's  check  was  drawn  having  become  insolrent 
before  the  check  was  paid,  In  action  upoa  the  pre-existing  debt  tar  which 
the  dieck  was  delivered,  defendant  pleading  payment,  must  show  de- 
livery, acceptance,  and  loss  to  him  through  laches  in  presentation  of  the 
check. 

2.  Bills  and  Notes  ^=»404(1) — Checks — Tna — ^Presentation. 

Payee  is  bound  to  present  a  dieck  to  the  bank  upon  which  it  Is 
drawn  within  a  reasonable  time. 

3.  Banks  and. Banking  ^s»16d— (^keckb—Pbbbbntation. 

The  pay«e,  by  depositing  a  check  in  a  bank  other  than  a  drawee  bank, 
constitutes  such  bank  his  agent  to  make  presentation  to  the  drawee  bank. 

4.  Bills  and  Notes  ^=^405 — Presentation. 

The  sending  of  a  check  by  payee,  or  his  agent,  by  mail  directly  to  the 
drawee  bank,  is  not  a  complete  presentation  for  payment. 

5.  Courts  ^=:»95(1) — ^Matters  Occurring  in  Another  State. 

-  In  an  action  in  New  York  upon  a  cause  of  action  arising  In  another 
state  involving  questiLons  of  the  common  law,  decisions  of  New  York  on 
such  questions  must  be  followed. 

Judgment  by  McEwen  Bros.,  a  corporation,  against  Theodore  Cobb 
and  others.    Judgment  directed  for  defendants. 

Frank  B.  Church,  of  New  York  City,  for  plaintiff. 
Lee  Fassett,  of  Wellsville,  for  defendants. 

^soFov  oUm  CAMS  MS  Muii«  topic  A  KBT-'NUMBBR  In  all  K0T-Numb«red  Digests  *  Indexes 


Digitized  by  LjOOQIC 


Sup.  Ct.)  If 'BWBK  BROS.  y.  OOBB  45 

SEARS,  J.    At  the  close  of  the  evidence,  both  parties  moved  for  a 
direction  of  a  verdict    The  evidence  dfetablishes  the  following  facts: 

On  May  13,  1910,  the  defendants,  who  were  copartners,  were  in- 
debted to  the  plaintifl^  a  corporation,  in  the  sum  of  $412.86,  being  the 
balance  of  an  account  for  goods  sold  and  delivered.  On  that  day  one 
of  the  defendants,  who  lived  in  Genesee,  Pa.,  drew  a  check  upon  the 
Genesee  Banking  Company,  a  private  bank  of  Genesee,  Pa.,  for  the 
sum  of  $412.86,  to  the  order  of  the  plaintiff,  for  the  italzmx  thus  due, 
and  ma3ed  the  cbeck  at  Genesee,  Pa.,  addressed  to  the  plaintiff  at 
Wellsville,  N.  Y.  The  check  was  received  by  the  plaintiff  on  the  morn- 
ing of  May  14,  1910,  which  was  Saturday,  and  was  immediately  in- 
dorsed by  the  plaintiff  and  deposited  by  it  in  the  Citizens*  National 
Bank  of  Wellsville,  and  placed  to  tiie  plaintiff's  credit  upon  tiie  books 
of  that  bank.  On  the  same  day  a  letter  acknowledging  receipt  of  the 
check  and  stating  that  it  had  been  allied  upon  the  defendants'  ac- 
count was  mailed  by  the  plaintiff  to  the  defendant  who  sent  the  check 
at  Genesee,  Pa,,  and  was  received  by  him.  The  Citizens'  National 
Bank  forwarded  the  check  by  mail  on  the  same  day  that  it  received 
it — ^that  is.  May  14,  1910— to  tiie  Genesee  Banking  Company  at  Gene- 
see, Pa.,  with  demand  for  payment.  On  the  20th  day  of  May,  1910, . 
the  Genesee  Banking  Company  closed  its  doors  sind  soon  afterwards 
was  adjudicated  a  bankrupt.  The  check  in  question  was  received 
by  the  Genesee  Banking  Company  a  few  days  before  it  closed  its» 
doors,  on  May  16th  at  the  latest,  but  was  not  paid  by  the  Genesee 
Banking  Company.  .   • 

The  defendants  at  all  times  after  May  13th  had  on  deposit  with 
the  Genesee  Banking  Company,  in  the  account  on  whidi  this  check- 
was  drawn,  sufficient  funds  to  meet  the  check.  The  Citizens*  National 
Bank  of  Wellsville  rieceived  the  check  back  from  the  Genesee  Banking 
Company  between  the  23d  day  of  May  and  the  1st  day  of  June,  1910,, 
when  it  was  charged  to  the  accotmt  of  the  plaintiff  on  the  books  of 
the  Citizens'  National  Bank,  and  was  returned  by  it  to  the  plaintiff, 
which  in  turn  sent  the  check  to  the  defendant  O'Donnell  in  a  letter 
dated  June  1,  1910.  The  defendant  introduced  in  evidence  a  Penn- 
sylvania decision  (Merchants'  National  Bank  of  Philadelphia  v.  Good- 
man, 109  Pa.  422,  2  Atl,  687,  58  Am.  St  Rep.  728)  which  holds  that 
the  sending  of  a  check  by  mail  directly  to  the  drawee  bank  is  not  a 
presentation  for  payment,  so  as  to  entitle  the  bank,  in  which  the  check 
had  been  deposited  by  the  payee,  to  charge  the  amount  of  the  check 
to  the  account  of  the  depositor  because  of  the  failure  of  the  drawee 
bank  to  pay  the  check  which  had  thus  been  sent  forward  to  that  bank 
by  mail. 

[1-3]  The  defendant  contends  that  under  these  circumstances  he 
has  established  the  defense  of  payment,  and  I  agree  with  the  defend- 
ant in  this  contention.  As  this  action  was  upon  the  pre-existing  debt 
for  which  the  check  was  delivered,  the  defendant,  pleading  payment, 
must  show  delivery,  acceptance,  and  loss  to  him  through  laches  in 
presentation  of  the  check.  Dehoust  v.  Lewis,  128  App.  Div.  131,  112 
N.  Y.  Supp.  559;  Baldwins  Bank  v.  Smitii,  215  N.  Y.  76,  109  N.  E. 
138,  Ann  Cas.  1917A,  500.    The  plaintiff,  upon  accepting  the  check,  was 
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bound  to  present  it  to  the  bank  upon  which  it  was  drawn  within  a  rea- 
sonable time.  Carroll  v.  Sweet;  128  N.  Y.  19,  27  N.  E.  763,  13  L.  R. 
A.  43.  In  this  state  this  rule  is  now  embodied  in  a  statute.  Negotiable 
Instruments  Law,  §  322.  The  plaintiff  did  not  discharge  this  obliga- 
tion by  depositing  fiie  defendant's  check  in  the  Wellsville  bank.  The 
plaintiff,  by  depositing  the  check  in  the  Wellsville  bank,  thereby  con- 
stituted that  bank  its  agent  to  make  the  presentation  to  the  drawee 
bank.    Williams  v.  Brown,  53  App.  Div.  486,  65  N,  Y.  Supp.  1049. 

[4]  While  the  authorities  in  this  state  seem  to  hold  that  it  is  not 
negligence  as  matter  of  law  to  forward  a  check  for  payment  by  mail 
directly  to  the  drawee  hank  (see  Baldwins  Bank  v.  Smith,  supra,  dis- 
cussing Indig  V.  National  City  Bank  of  Brooklyn,  80  N.  Y.  100),  no  case 
that  I  have  been  able  to  find  sustains  the  proposition  that  the  full  duty 
of  presentation  is  fulfilled  when  the  check  is  mailed  and  nothing  more 
is  done.  Presentation  would  not  be  completed  by  banding  a  check  in 
at  a  teller's  window  and  leaving  before  receiving  a  response  from  the 
teller.  As  it  is  pointed  out  above,  this  check  presumably  reached  the 
Genesee  Banking  Company  on  May  16th,  and  should  have  been  paid 
on  that  day,  and  the  proceeds  received  by  the  Citizens'  National  Bank 
on  May  1/th;  but  on  failing  to  receive  such  proceeds  the  Citizens^ 
National  Bank  failed  to  follow  op  the  matter,  although  it  had  all  of 
the  17th,  the  18th,  and  the  19th  to  do  so  before  the  C^esee  Banking 
Company  closed  its  doors  on  May  20th.  This  constituted  negligence 
in  presentation,  and  resulted  in  loss  to  the  defendants,  who,  if  they 
had  been  notified  on  the  17th,  18th,  or  19th  of  the  failure  of  the  Genesee 
Banking  Company  to  pay  the  check,  would  themselves  have  had  the 
opportunity  to  demand  payment  of  their  deposit  before  the  failure  of 
the  bank. 

[B]  The  Pennsylvania  decision  introduced  in  evidence,  however,  is. 
not  controlling,  because  the  questions  here  involved  relate  to  the  com- 
mon law,  concerning  which  our  own  decisions  must  be  followed* 
Faulkner  v.  Hart,  82  N.  Y.  413,  37  Am.  Rep,  574;  St.  Nicholas  Bank 
of  New  Yoric  v.  State  National  Bank,  128  N.  Y.  26,  27  N.  E.  849,  13- 
I^  R.  A.  241. 

Judgment  is  therefore  directed  in  favor  of  the  defendant,  with  costs.. 
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(ISA  AiH^  DtT.  812) 

PEOPIiB  V.  CABUSO. 

(Supreme  Ck>art,  Appellate  DlyiMon,  Second  Department    October  4,  1918.) 

BoBBEST  ^=s>24(l) — SuirzonEKCY  OF  KVIDE2VCE — Idsntitt, 

In  prosecution  for  robbery,  evidence  directed  to  tlie  factum  of  the 
crime  held  Insufficient  to  Justify  conviction. 
Kelly  and  Jaycox,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Alfredo  Caruso  was  convicted  of  robbery  in  the  first  degree  as  a 
second  offense,  and  from  a  judgment  of  conviction  and  from  orders 
denying  new  trial  and  denying  motion  for  reargiunent  of  motion  for 
new  trial,  he  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  BLACKMAR,  KEL- 
LY, and  JAYCOX,  JJ. 

Martin  W.  Littleton,  of  New  York  City,  for  appellant 
Harry  G.  Anderson,  Asst.  Dist.  Attjr.,  of  Brooklyn  (Harry  E.  Lew- 
is, Dist.  Atty.,  of  Brooklyii,  on  the  brief),  for  the  reople. 

PER  CURIAM.  The  defendant  has  been  convicted  of  robbery 
in  the  first  degree  as  a  second  offense.  The  conviction  rests  practi- 
cally on  the  testimony  of  the  complainant,  an  ignorant  sailor,  little 
acquainted  with  the  English  language.  He  testified  that  about  10 
o'clock  at  night,  on  Hamilton  avenue,  near  Union  street,  he  was  set 
upon  by  two  men  and  a  boy;  that  two  of  them  ran  away;  that  the 
third  came  behind  him,  and  stabbed  him  on  the  hip  or  buttock,  and 
afterwards  in  the  face;  that  he. turned  his  head  and  saw  the  face 
of  his  assailant,  and  that  the  defendant  was  the  man ;  that  before  the 
fracas  he  had  $4  in  the  outside  pocket  of  his  coat,  which  afterwards 
was  missing.  The  defendant  was  arrested  on  Haitnilton  avenue,  near- 
ly 3  hours  afterwards,  evidently  as  a  suspicious  person,  and  a  bone- 
handled  clasp  Imife,  with  one  four-inch  blade  sharpened  to  a  point, 
found  on  his  person.  There  was  no  evidence  of  blood  upon  the  knife 
or  upon  the  person  of  the  defendant.  The  complainant  had  been 
drinking,  but,  according  to  him,  not  to  intoxication.  There  was  a 
serious  difference  between  the  evidence  of  the  complainant  and  that 
given  by  the  detective  who  arrested  the  defendant  on  the  street. 
The  complainant  testified  that  defendant  was  brought  to  the  police 
station  15  or  20  minutes  after  the  assault,  and  the  detective  testified 
that  it  was  nearly  3  hours  afterwards.  The  police  officer  who  brought 
the  complainant  to  the  station  house  was  not  called,  nor  the  physi- 
cian who  examined  him. 

The  case  as  to  the  fact  of  the  assault,  the  facts  from  which  the  xn-- 
fcrence  'of  robbery  were  drawn,  and  the  condition  of  complainant, 
whether  drutik  or  sober,  rested  entirely  on  his  own  testimony.  To 
this  was  opposed  the  evidence  of  three  witnesses  to  an  alibi,  and  the 
evidence  of  the  defendant  himself.  The  conviction  was  had,  follow- 
ed by  the  serious  sentence  of  from  10  to  20  years'  imprisonmeot,  on 
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the  complainant's  identification  of  the  defendant,  a  man  whom  he 
had  never  seen  before,  as  the  man  who  assaulted  him,  from  a  glance 
^t  him  in  tixe  midst  of  a  struggle  at  10  o'clock  at  night.  The  evidence 
of  the  complainant  is  confused,  and  his  condition  was  such  that  he 
apparently  mistook  a  lapse  of  time  of  nearly  3  hours  in  duration  for 
15  or  20  minutes. 

On  this  record  the  jury  convicted  the  defendant  of  robbery  in  the 
first  degree.  This  seems  a  surprising  result,  for  we  find  no  capital 
error  in  ruling  upon  evidence,  nor  in  the  charge.  We  think  the  rea- 
son for  the  verdict  may  be  found  in  incidents  of  the  trial,  which  mov- 
ed the  jury  to  believe  that  the  defendant  was  a  hardened  and  desper- 
ate man.  It  is  not  necessary  to  detail  them ;  it  is  enough  io  say  that 
they  include  the  method  of  the  cross-examination,  his  answers  there- 
in, and  the  not  unjustifiable,  but  evident,  indication  of  the  court's 
opinion.  No  person  can  read  the  record  withotft  feeKng  that  the  de^ 
fendant  is  a  lawless  and  dangerous  man;  but  that  does  not  justify 
conviction.  We  think  the  rielevant  evidence  directed  to  the  factum 
of  the  crime  is  not  sufficient  to  exclude  reasonable  doubt,  and  that 
the  defendant  should  have  a  new  trial. 

Judgment  of  conviction,  and  orders,  reversed,  and  new  trial  granted. 

KELLY  and  JAYCOX,  JJ.,  dissent. 


a84  App.  Dlv.  687) 

PEOPLE  ex  r^l.  MURRAY  v.  CONNOLLY,  Boron^  Px«flldeiit»  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department     October  4,  1918.) 

1.  MTJNIOIPAI.    CORPOftATtONB    #S>218(9) — BHPLOT£BH*RKHOVAIr— PaOCKSBIKGe 

— Rkvuw, 

Where  city  employ^,  after  20  years'  faithful  servioei,  was  tried  for  in- 
subordination and  dismissed  without  a  medical  Inquiry,  although  he  claim- 
ed sickness  and  nervous  breakdown,  the  Supreme  Court,  on  certiorari  to 
review  commissioner's  determination,  where  recocd  suggests  that  employ^, 
at  time  of  committing  acts  complained  of,  was  suffering  from  extreme 
nervous  prostration,  will  annul  determination  and  order  new  hearing. 

2.  Mnif ICZPAL  COBFOBATTONS  ^s»218(8) — EhCPIiOTftS — ^Bjskovaju 

Where  dty  employ^,  having  served  faithfully  for  20  years,  eommlts  acts 
of  insubordination  while  in  a  mentally  deranged  condition,  or  in  a  con- 
dition of  extreme  nervous  prostration,  he  ^ould  not  be  dismissed,  but  at 
most  should  be  retired  for  disability,  or  temporarily  suspended. 

K^ly,  J.,  dissenting. 

Certiorari  by  the  People,  on  the  relation  of  James  F.  Murray,  against 
Maurice  E.  Connolly,  President  of  the  Borough  of  Queei^,  and  an- 
other, to  review  a  determination  of  respondents,  dismissing  relator 
from  the  position  of  Foreman  in  the  Department  of  Sewei^  in  the 
Borou|:h  of  Queens.  Writ  sustained,  determination  annulled,  and 
rehearing  ordered. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  KELLY, 
and  JAYCOX,  JJ. • 
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John  C  Judge,  of  Brooklyn*  for  relator. 

William  E-  C.  Mayer,  of  New  York  City  (William  P.  Burr,  Corp. 
counsel,  and  Terence  Farley,  both  of  New  York  City,  on  the  brief), 
for  respondents.  * 

MILLS,  J.  This  is  a  writ  of  certiorari,  taken  out  by  the  relator 
to  review  the  determination  of  the  respondents,  dismissing  him  from 
the  position  of  foreman  in  the  department  of  sewers  in  the  borough 
of  Queens,  The  charges  against  him  were  preferred  on  the  16th  of 
June,  1917,  and  the  order  or  determination  dismissing  him  from  such 
service  was  made  on  July  28,  1917.  The  charges  were:  (a)  Of  in- 
subordination, in  that  the  relator  had,  against  the  command  of  his 
superior,  persisted  in  making  certain  notes  upon  the  time  report  sheets 
which  he  was  required  to  make  or  fill  out  daily;  and  (b)  of  incom- 
petency in  having  shown  himself  incapable  of  managing  the  work- 
men under  him. 

The  relator  had  been  in  the  service  of  the  city,  first  as  assistant 
foreman,  and  for  19  years  then  last  past  as  foreman,  in  the  bureau 
of  sewers,  since  April,  1898.  His  service  until  recently  was  entirely 
satisfactory.  He  was,  at  the  time  of  the  trial,  62  years  of  aee  and  in 
poor  health.  Some  time  in  1916  he  began  to  enter  upon  his  daily  time 
report  sheets,  under  the  heading  "Remarks,"  notes  in  the  nature  of 
complaints  against  his  men,  and,  although  ordered  by  his  superior  to 
desist  from  makiiig  such  entries,  and  to  report  such  facts  in  a  sep- 
arate communication,  continued  to  make  such  notes  upon  those  sheets. 
Finally  he  was  brought  to  trial  upon  charges  of  insubordination, 
based  upon  such  action,  and  upon  that  trial  he  was  acquitted.  For 
a  time  he  ceased  making  such  entries,  but  shortly  resumed  them, 
against  the  positive  orders  of  his  superior.  He  also  latterly  had  pos- 
itive trouble  in  controlling  his  men. 

At  the  trial  he  was  not  represented  by  counsel,  but  claimed  to  be 
sick  an4j  somewhat  piteously  asked  for  a  long  adjournment,  which 
request  was  refused.  Although  he  claimed  sickness  and  nervous 
breakdown,  no  doctor  was  examined  at  the  trial,  and  apparently  the 
commissioner  had  no  medieal  inquiry  made  into  his  condition.  The 
evidence  showed  plainly,  at  least  as  it  appears  to  me  from  the  rec- 
ord, that  he  had  become  obsessed  with  the  idea  that  his  men  were  in 
a  conspiracy  against  him,  and  even  that  they  had  tried  to  murder 
him.  He  even  charged  that  some  of  his  men,  evidently  of  German 
descent,  had  persecuted  him  because  of  his  connection  witfi  the  "Home 
Defense."  This  is  perhaps  a  not  entirely  isolated  case  of  such  hys- 
teria. The  men  testified,  in  effect,  that  they  did  nothing  of  the  sort, 
and  that  the  whole  thing  was  a  delusion  upon  his  part,  and  evidently 
the  commissioner  beUeved  them,  as  he  rightfully  might. 

[1,2]  I  am  very  strongly  impressed  that  the  relator  did  not  re- 
ceive anjrthing  like  justice,  that  he  is  mentally  deranged,  or  at  least 
afflicted  with  an  extreme  case  of  nervous  prostration,  and  that  he 
should  not  have  been  dismissed,  so  as  to  be  deprived  of  his  right  of 
partial  compensation  upon*  retirement  for  disability  or  temporary  sus- 
pension.   It  seems  to  me  very  hard  that  he  should  be  dismissed  un- 
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der  the  circumstances,  after  his  20  years  of  faithful  service  to  the 
city.  His  counsel,  in  his  reply  brief,  makes  this  contention  as  to 
what  should  have  been  done,  but  does  not  intimate  that  we  here  have 
any  power  upon  this  review  to  make  any  such  disposition  of  the  case. 
I  suspect  that  all  that  we  can  do  is  to  do,  in  substance,  what  we  did 
in  the  case  of  the  school  janitor  in  People  ex  rel.  Ajas  v.  Board  of 
Education,  177  App.  Div.  936,  164  N.  Y.  Supp.  1106,  namely,  annul 
the  determination  and  direct  a  new  trial  and  hearing,  witii  $50  costs 
and  disbursements  to  the  relator  to  abide  the  event,  all  upon  the  ground 
that  the  record  strongly  suggests  that  the  relator  was  in  a  mentally 
deranged  condition  when  he  committed  the  acts  which  ^ere  proven 
against  him,  or  at  least  in  a  condition  of  extreme  nervous  prostration, 
and  that  to  make  the  trial  a  fair  one  such  condition  should  have  been 
carefully  investigated  by  competent  medical  authority,  and,  further, 
that,  if  such  condition  were  found  to  exist,  the  relator  should  not 
have  been  dismissed,  but  at  the  most  should  have  been  retired  for 
disability  or  temporarily  suspended.    Therefore  I  so  recommend. 

Writ  sustained,  determination  annulled,  with  $50  costs  and  dis- 
bursements to  the  relator  to  abide  the  event,  and  rehearing  ordered. 
All  concur  except  KELLY,  J.,  who  dissents. 


<184  Aw>.  Dlv.  509) 

In  re  PUBLIC  PAJEIK  (East  Elver  Park)  IN  CITY  OF  NEW  YOBK. 

{Supreme  Court,  Appellate  Division,  Second  Department     October  4,  1918.) 

1.  Dedication  ^=»19<5) — ^Pabks — Sau:  of  Fbopebtt  with  Bcisbbhob  to  BIap. 

The  rule  that,  where  land  is  purchased  by  deed  dfiscribing  the  land  with 
referenoe  to  a  map,  property  shown  on  map  as  a  pajlL  is  subject  to  a  servi- 
tude for  such  purpose,  does  not  apply  where  the  park  had  been  laid  out 
and  condemnation  proceedings  were  pending  when  the  map  was  filed. 

2.  Eminent  Doicain  ^=»238(6) — Compensation — ^Valtjb  of  Land — ^Review — 

Question  of  Fact.  » 

Whether  water  front  condemned  for  park  purposes  was  so  adaptea  to 
the  uses  of  oommeroe  as  to  give  it  a  yalue  for  manufacturing  and  com- 
mercial purposes  greater  than  its  value  for  residential  purposes  was  a 
question  of  fact,  and  the  decision  of  the  commission  should  not  be  lightly 
disturbed,  wliere  based  on  evidence  and  physical  facts. 

3.  Mortgages  ^=»140 — ^Extent  of  Lien. 

A  mortgage  is  a  lien  for  its  full  anuyunt  on  every  portion  of  the  land 
covered  by  it. 

4.  Eminent  Domain  ^3»154 — Compensation — Moetoaokb. 

Mortgagee  of  land  condemned  has  a  direct  interest  in  the  land,  for 
which  he  is  entitled  to  an  award;  the  amount  thereof  being  face  of 
mortgage  and  interest,  if  value  of  land  exceeds  amount  of  mortgage,  and 
the  amount  of  the  value  of  land,  less  proper  apportionment  of  taxes  and 
assessments,  if  value  of  land  is  less  than  face  of  mortgage. 

Appeal  from  Special  Term,  Queens  County. 

In  the  matter  of  the  application  of  the  City  of  New  York  relative 
to  acquiring  title  by  condemnation  proceedings  to  property  for  pur- 
pose of  a  public  park.     From  a  find  order  of  the  Special  Term,  af- 
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firmix^  the  report  of  the  commisstoners,  the  Woodward-Brown  Realtj 
Company  axid  others  appeal ;  the  appeal  of  the  Woodward-Brown  Real- 
ty Company  also  seeking  to  bring  up  for  review  an  interlocutory  order 
extending  the  time  of  the  commissioners.    ASirmed,  as  modified. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

Isaac  R.  Oeland,  of  New  York  City  (George  E.  Blackwell,  of  New 
York  City,  on  the  brief),  for  appellant  Woodward-Brown  Realty  Co. 

Harold  Swain,  of  New  York  City  (Archer  P.  Cram,  of  New  York 
City,  on  the  brief),  for  appellant  Juilliard. 

Joel  J.  Squier,  of  New  York  City  (William  P.  Burr,  of  New  York 
City,  Corp.  Counsel,  on  the  brief),  for  City  of  New  York. 

PER  CURIAM.  We  see  no  reason  for  disturbing  the  award  on  the 
question  of  values,  and,  except  for  the  well-founded  claim  of  appellant 
Juilliard  that  he  is  entitled  to  an  award  for  his  interest  in  the  land 
running  directly  to  him,  the  order  might  have  been  affirmed  without 
modification. 

[t]  The  commissioners  were  right  in  dedding  that  the  evidence  did 
not  disclose  an  intent  on  the  part  of  the  owner  to  dedicate  the  land 
for  park  purposes,  nor  to  subject  it  to  a  servitude  for  that  purpose  in 
favor  of  purchasers  by  deeds  describing  the  land  conveyed  to  them 
by  reference  to  a  map  showing  the  property  as  a  public  park.  Mat- 
ter of  City  of  New  York  (Johnson  Avenue)  135  App.  Div.  630,  120 
N.  Y.  Supp.  798,  affirmed  198  N.  Y.  505,  92  N.  E.  1087,  is  not  in 
point,  for  the  implication  of  an  easement  of  access  over  a  street,  as 
located  on  a  map  on  which  the  property  conveyed  is  founded,  is  much 
aided  by  the  element  of  necessity,  which  is  not  present  in  the  case 
of  a  public  park.  The  fact  that  the  park  had  been  laid  out  by  the 
board  of  estimate  and  apportionment,  and  (M-oceedings  in  oondemna- 
tion  were  pending  vvhcn  the  map  was  filed,  prevents  the  application 
of  the  doctrine  upon  which  the  city  relies. 

[2]  Whether  the  water  front  was  so  adapted  to  the  uses  of  com- 
merce as  to  give  a  value  to  the  whole  plot  owned  by  the  appellant  the 
Woodward-Brown  Realty  Company  for  manufacturing  and  commer- 
cial purposes  greater  than  its  value  for  residential  uses  was  a  ques- 
tion of  fact.  The  claim  of  the  appellant  is,  not  that  the  water  front 
had  some  value  for  limited  commercial  use,  but  that  it  gave  to  the 
whole  56  acres  a  present  special  market  value  as  the  site  for  the  loca- 
tion of  extensive  manufacturing  establishments.  Although  the  exist- 
ence and  use  of  the  dock  of  the  New  Yoric  Connecting  Railroad  Com- 
pany demonstrated  that  docks  may  be  built  and  used,  yet  it  is  by  no- 
means  conclusive  in  establishing  the  claim  of  appellant  that  such  a 
development  as  it  proposes  is  feasible.  The  question  was  exhaustive- 
ly litigated,  many  competent  and  experienced  witnesses  were  called, 
the  solution  of  the  question  involved  the  consideration  of  physical  facts 
which  were  open  to  the  view  of  the  commission,  and  its  decision  should 
not  be  lightly  disturbed. 

[3,  4]  But  the  appellant  Juilliard  had  a  direct  interest  in  the  land 
taken,  fo^  which  he  is  entitled  to  an  award.    He  owned  a  mortgage 
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for  $141,000,  which,  although  it  was  a  lien,  not  only  on  a  portion  of 
the  land  taken,  but  also  on  other  property,  yet  for  its  full  amount  it 
was  a  lien  on  every  portion  of  the  land  covered  by  it,  and  therefore  a 
lien  for  its  full  amount  on  the  land  taken.  The  award  in  the  form 
in  which  it  is  made  leaves  the  appellant's  interest  confused  with  that 
of  other  mortgagees  who  held  mortgages  on  other  portions  of  the  prop- 
erty. If  the  portion  of  the  land  taken  which  is  subject  to  the  Juilliard 
mortgage  has  a  value  in  excess  of  the  .amount  of  the  mortgage,  then 
his  interest  is  measured  by  the  face  of  his  mcHtgage  and  interest.  If 
the  value  of  the  land  is  less  than  the  face  of  the  mortgage,  then  his 
interest  is  the  value  of  the  land,  less,  of  course,  a  proper,  apportion- 
ment of  taxes  and  assessments. 

The  order  should  be  modified,  by  directing  that  the  report  be  referred 
back  to.  the  same  commissioners,  to  ascertain  the  value  (rf  the  appel- 
lant Juilliard's  interest  in  the  land,  in  the  manner  indicated  in  this 
opinion,  and  to  award  the  amount  directly  to  him,  deducting  it  from 
the  anaount  of  the  award  to  the  Woodward-Brown  Realty  Company, 
and,  as  so  modified,  affirmed,  with  $10  costs  and  disbursements  to  ap- 
pellant Juilliard  against  the  city  of  New  York. 


ANDREW  et  al.  v.  SISSON,  State  Excise  CkMu'r,  et  aL 
(Supreme  Court,  Spedal  Term,  Steuben  Cofuity.    October  8»  1018.) 

1.  Intoxicating  Liquors  «=»320) — City  Elections — ^PErrriow. 

City  Local  Option  Law,  §  10,  under  which  local  option  election  was  had, 
makes  the  petition  prima  fade  evidence  that  the  signatures,  statements 
ot  residents,  etc.^  are  genuine,  and  that  the  persons  signing  the  same 
were  qualified  electors  In  the  city,  and  so  objections  that  the  names  on 
the  petition  were  Illegible,  etc.,  must  be  overruled. 

2.  Intoxicating  Liqttors  «=s>32(1),  33(3),  34(1) — Validttt — Filing  or  Petition 

— ^Notice— "City  Election." 

Under  City  Local  Optl<m  Law,  §§  6»  7,  in  view  of  section  16  and  section 
18  as  amended,  and  despite  Election  Law,  §  341,  a  petition  for  a  special 
local  option  election  at  a  time  when  dty  officers  were  not  elected  was 
properly  filed  with  the  dty  clerk,  and  he  was  the  proper  officer  to  post  and 
publish  notices  of  election  and  furnish  the  Official  ballots ;  the  term  '*clty 
election,"  as  used  in  the  Olty  Local  Option  Law,  not  being  restrioted  to 
elections  when  officers  were  to  be  selected. 

DEd.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  Series. 
City  Election.] 

3.  Intoxicating  Liquors  <&=»37 — Contests — ^Laches. 

Where  petitioners  knew  with  whom  the  petition  for  a  local  option  elec- 
tion was  filed,  and  what  officer  took  charge  of  posting  the  notices,  etc.,  for 
more  than  5^  months  before  raising  any  question  as  to  the  legality  of 
the  procedure,  petitioners  are  guilty  of  laches^  and  cannot  attack  the 
election  on  the  ground  that  the  petition  was  not  ffied  with  the  proper 
officer,  etc 

In,  the  matter  of  the  application  of  Cassius  G.  Anxlrew.  and  others 
to  set  aside  the  election  by  the  electors  of  the  City  of  Coming,  on  the 
questions  of  local  option,  under  the  City  Local  Option  Law,  against 
Herbert  S.  Sisson,  as  State  Commissioner  of  Excise  and  others.  Ap- 
plication denied. 
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Thomas  F.  Rogers  and  McAvoy  &  Arland,  all  of  Corning,  for  pe- 
titioners. 

Justin  V.  Purcell,  of  Coming,  for  city  of  Coming. 

Julien  Scott,  of  Bainbridge,  for  state  excise  com'r. 

Guernsey  B.  Hubbard,  of  Corning  (Warren  J.  Cheney,  of  Hornell, 
of  counsel),  for  Corning  no-license  committee. 

James  Flaherty,  of  Prattsburg,  for  Steuben  county  treasurer. 

Leslie  W.  Wellington,  of  Coming,  for  commissioners  of  election. 

CLARK,  J.  This  is  an  application  made  under  the  provisions  of 
the  City  Local  Option  Law  (Consol.  Laws,  c.  68  [chapter  624,  Laws 
of  1917]),  for  a  resubmission  of  the  questions  relating  to  the  traffic  in 
liquors  in  the  city  of  Coming;  the  election  sought  to  be  set  aside  hav- 
ing been  held  <mi  the  16th  and  17th  days  of  April,  1918.  The  petition- 
ers point  out  various  alleged  irregularities  in  the  proceedings  leading 
up  to  the  election  in  question,  Among  others  being  the  claim  that  the 
notice  of  sudi  election  as  published  and  posted  was  insufficient  and 
invalid,  because  it  was  under  section  6  of  the  Liquor  Tax  Law  (Con- 
sol.  Laws,  c.  34),  instead  of  being  a  question  submitted  under  the  City 
Local  Option  Law.  The  petitioners  also  charge  that  the  petition  calling 
for  the  special  election  was  irregular,  in  that  many  of  the  signatures 
to  the  petition  were  not  made  by  the  persons  whose  names  purported 
to  be  signed  thereto ;  that  several  of  the  petitions  were  circulated  by 
persons  not  electors  of  the  city  of  Coming,  but  who  were  residents  of 
other  towns ;  and  that  many  of  the  names  on  the  petition  were  illegi- 
ble and  improperly  spelled. 

[1]  These  objections  are  highly  technical  and  are  without  merit,  and 
the  sufficient  answer  to  them  is  that  section  10  of  the  City  Local  Op- 
tion Law,  under  which  the  election  sought  to  be  set  aside  was  held,  dis- 
tinctly states  that  the  petition  is  prima  facie  evidence  that  the  signa- 
tures, statements  of  residence,  and  dates  upon  such  petition  are  gen- 
uine, and  that  the  persons  signing  the  same  were  qualifiecj  electors  in 
the  city  at  the  time  of  signing  the  same. 

[2]  The  principal  objection  raised  by  the  petitioners  as  to  the  validity 
of  the  election  in  question  is  that  the  petition  asking  for  the  submis- 
sion of  the  local  option  questions  was  Wed  with  the  city  clerk  of  Com- 
ing, and  that  the  notice  of  the  special  election  was  signed  by  said  clerk, 
and  that  he  caused  the  notice  of  such  special  election  to  be  published 
and  posted,  whereas,  as  claimed  by  the  petitioners,  that  duty  devolved 
upon  the  commissioners  of  elections  of.  Steuben  county.  In  other 
words,  petitioners  claim  that  the  notice  of  the  special  election  should 
have  been  given,  published,  and  posted,  and  the  ballots  furnished,  by 
the  commissioners  of  elections,  and  not  by  the  city  clerk,  and  the  ques- 
tion to  be  determined  here  is  whether  or  not  the  notices  were  published 
and  ballots  furnished  by  the  wrong  party.  If  they  were,  the  election 
was  illegal  and  should  be  set  aside.  If  they  were  not,  the  election 
should  be  upheld. 

Counsel  for  petitioners  cites  a  large  number  of  cases,  among  them 
Peters  v.  Sisson,  183  App,  Div.  286,  171  N.  Y.  Supp.  62,  In  re  Town 
of  Wayland,  94  Misc.  Rep.  417,  157  N.Y.  Supp.  889,  and  In  re  Town 
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of  Bath,  93  Misc.  Rep.  575,  157  N.  Y.  Supp.  205,  holdmg  that  in  cases 
of  this  character  the  election  notices  should  be  published  amd  post- 
ed and  ballots  furnished  by  the  commissioners  of  elections.  These 
cases  are  not  authorities  to  sustain  the  contention  of  petitioners  here. 
In  those  cases  the  liquor  propositions  were  submitted  to  thcWoters  at 
town  meetings  held  in  connection  with  the  general  elections,  and  it 
was  held  that  under  these  circumstances  the  commissioners  of  elec- 
tions should  have  charge  of  submitting  the  liquor  propositions,  as 
well  as  all  other  propositions,  to  the  voters.  The  case  at  bar  is  very 
different,  because  it  was  a  special  election,  held  under  the  authority 
of  a  new  statute,  to  wit,  the  so-called  City  Local  Option  Law  (chap- 
ter 624,  Laws  1917).  Section  7  of  the  City  Local  Option  Law  and 
section  341  of  the  Election  Law  would  seem  to  be  decisive  of  the 
questions  here  involved.  Section  7  of  the  City  Local  Option  Law 
says,  among  other  things: 

"It  [the  petition]  shall  be  filed    •    •    •    with  the  board  or  officer  charged 

by  law  with  the  duty  of  providing  official  ballots  for  a  city  election  held. at  a 
time  other  than  the  general  Section." 

Section  341  of  the  Election  Law  (Consol.  Laws,  c.  17)  as  amended 
by  Laws  1916,  c.  454,  provides,  among  other  things,  as  follows: 

"The  county  clerk  in  each  of  the  counties  of  Oneida  and  Broome,  the  com- 
missioner of  elections  In  any  county  having  one  commissioner  of  elections,  the 
board  of  elections  in  every  other  county,  except  a  county  within  the  city  of 
New  York,  and  in  such  county  the  board  of  elections  of  such  dty,  shall  provide 
the  requisite  nimiber  of  official  and  sample  ballots  ♦  •  ♦  f or  each  elec- 
tion district  in  the  county,  for  each  election  to  be  held  thereat  except  that 
when  town  meetings,  city  or  village  elections,  and  elections  for  school  officers 
are  not  held  attaie  same  time  as  a  general  election,  tlie  derk  of  such  town,  elty 
or  village,  respectively,  shall  provide  such  official  and  sample  ballots  and  sta- 
tionery for  such  election  or  town  meeting." 

Reading  sections  7  of  the  City  Local  Option  Law  and  341  of  the 
Election  Law  together,  it  is  quite  clear  that  the  petition  for  this  Sjpe- 
cial  election  was  filed  with  the  proper  officer  (the  city  clerk),  and  it 
was  his  duty  to  provide  for  the  ballots  for  such  election.  That  is  not 
in  conflict  with  the  Peters,  Wayland,  and  Bath  Cases  above  cited, 
for  it  must  be  borne  in  mind  that  the  election  here  sought  to  be  set 
aside  was  a  special  city  election,  held  at  a  time  other  than  at  a  general 
election,  whereas  in  those  cases  the  elections  sought  to  be  set  aside 
were  held  in  connection  with  the  general  election,  and  in  those  cases 
it  was  held  that  the  commissioners  of  elections,  and  not  the  town 
clerks,  should  have  charge  of  the  proceedings. 

A  careful  reading  of  the  City  Local  Option  Law  (chapter  624, 
Laws  1917),  shows  clearly  that  it  was  the  intention  of  the  Legisla- 
ture to  have  these  special  city  elections  submitting  the  local  option 
questions  in  cities  held  under  the  direction  of  the  city  clerk.  Sec- 
tion 16  of  the  City  Local  Option  Law  provides  that  when  the  ques- 
tions have  not  been  properly  submitted  at  any  special  city  election, 
and  a  second  election  is  ordered,  it  should  be  called  upon  filing  with 
the  city  clerk  the  order  of  the  court  authorizing  the  resubmission. 
If  it  had  been  the  legislative  intent  to  have  the  special  city  elections 
held  under  the  City  Local  Option  Law  in  charge  of  the  county  elec- 
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tion  commissioners,  it  would  have  been  but  natural  for  the  law  to 
have  provided  that  in  case  of  a  resubmission  the  order  of  the  court 
directing  it  should  be  filed  with  the  election  commissioners,  instead 
of  the  city  clerk ;  but,  when  it  so  plainly  states  in  section  16  that  in 
case  of  resubmission  the  order  thetefor  shall  be  served  on  the  city 
clerk,  it  is  fair  to  infer  that  it  was  the  legislative  intent  to  have  all 
proceedings  with  reference  to  the  first  election  had  under  the  direc- 
tion of  that  official. 

Moreover,  section  18  of  the  City  Local  Option  Law,  as  amended 
by  chapter  53  of  the  Laws  of  1918,  throws  much  light  on  this  ques- 
tion in  determining -whether  or  not  it  was  the  intention  of  the  Leg- 
islature to  have  special  city  elections  under  the  City  Local  Option 
Law  held  under  the  direction  of  the  city  clerk.  Section  18  provides, 
among  other  things,  that  the  expenses  connected  with  the  submis- 
sion of  local  option  questions  under  the  City  Local  Option  Law 
should  be  a  city  charge,  and  that: 

''Ballots,  blanks  and  supplies  for  taking,  recording  and  returning  the  vot^ 
shall  be  provided  by  the  dty  derk,  except  in  the  dty  of  New  Tork,  where  that 
shall  be  provided  by  the  board  of  elections." 

The  same  section  further  provides  that: 

"At  the  request  of  the  city  clerk,  the  board  or  commissioners  of  elections, 
or  county  derk,  as  the  case  may  be,  of  the  county,  shall  render  such  assistance 
and  furnish  such  fadllties  and  material  to  enable  the  dty  clerk  to  perform  his 
duties  under  this  diapter  as  may  be  necessary,  and  any  eocpense  incurred  by 
sudi  board  or  officer  ihall  be\>aid  by  the  dty  in  the  aame  manner  as  other 
dty  charges." 

Section  18  indicates  clearly  that  it  was  the  legislative  intent,  when 
local  option  questions  were  submitted  in  pursuance  of  the  provisions  of 
the  City  Local  Option  Law,  that  they  were  proceedings  local  in  their 
character,  and  affecting  the  local  option  territory  referred  to  in  the 
petition,  that  the  expenses  in  connection  therewith  were  to  be  a  city 
charge,  and  that  the  entire  proceedings  after  the  filing  of  the  petition 
with  the  city  clerk,  would  be  under  the  direction  of  that  city  official, 
and  that  the  commissioners  of  election  had  nothing  whatever  to  do  with 
the  election,  except  to  render  such  assistance  as  the  said  city  clerk 
required.  ♦ 

The  learned  counsel  for  petitioners  urge  that  the  term  "city  election," 
as  used  in  the  City  Local  Option  Law,  means  a  city  election  at  which 
city  officers  are  elected,  and  that  at  such  elections  the  commissioners 
of  elections  should"  furnish  the  ballots,  etc.,  and  cites  People  ex  rel. 
Thomas  v.  Sackett,  15  App.  Div.  290,  44  N.  Y.  Supp.  593,  as  an  au- 
thority to  sustain  that  contention.  Counsel  loses  sight  of  the  fact  that 
the  election  under  consideration  here  was  held  under  a  new  statute, 
passed  long  after  the  Sackett  Case  was  decided,  and  by  section  6  of  the 
City  Local  Option  Law  the  character  of  the  election  is  plainly  defined 
as  "a  special  city  election"  and  prescribes  the  questions  which  shall  be 
submitted  to  the  voters  at  any  such  "special  city  election." 

The  election  in  question  was  a  special  city  election  as  defined  in  sec- 
tion 6  of  the  City  Local  Option  Law.  That  act  was  designed  for  the 
purpose,  among  other  things,  of  giving  the  cities  of  the  state,  except  the 
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city  of  New  York,  the  benefit  of  local  option,  and  to  make  the  cities 
local  option  territory.  It  provided  that,  in  any  year  in  which  the  peti- 
tion referred  to  in  the  act  shall  have  been  duly  made  and  filed  in  any 
city  which  is  or  shall  become  local  cation  territory,  a  special  city  elec- 
tion shall  be  held  at  which  four  questions  with  reference  to  the  sale  of 
liquor  in  that  territory  shall  be  submitted.  It  was  not  necessary,  in 
order  to  have  the  election  in  question  have  the  character  of  a  city  elec- 
tion, tliat  city  officers  he  elected  at  the  same  time.  The  City  Local  Op- 
tion Law  itself  says  in  so  many  words  (section  6)  that,  when  an  election 
submitting  the  local  option  propositions  to  the  voters  is  held  in  pur- 
suance to  its  terms,  it  is  a  special  city  election,  and  that  act  must  con- 
trol. 

It  is  unfortunate  that  the  failure  of  the  Legislature  to  state  in  so 
many  words  with  whom  the  petition  for  the  sutenission  of  local  option 
questions  in  cities  should  be  filed  has  led  to  some  confusion;  but  a  fair 
reading  of  the  City  Local  Option  Law  leaves  no  room  for  doubt  that 
it  was  the  l^slative  intent  to  have  the  entire  proceeding  of  submitting 
liquor  questions  in  local  option  territory  to  the  votes  of  the  people,  a 
purely  local  affair,  the  petition  calling  for  such  submission  to  be  filed 
with  the  city  clerk  of  the  territory  affected,  and  that  he  should  publish 
and  post  the  notices  as  required  by  the  act,  and  furnish  officiar  bal- 
lots for  the  election  thus  called.  And  this  construction  is  strengthened 
by  section  341  of  the  Election  Law,  which  provides  that  when  a  city 
election  (and  this  was  a  city  election)  is  not  held  at  the  same  time  as 
a  general  election  that  the  city  clerk  shaB  provide  the  official  ballots 
for  such  election. 

There  is  no  pretense  in  this  case  but  that  the  electors  of  the  city  of 
'Corning  had  full  and  fair  notice  of  this  special  city  election  here 
Sought  to  he  set  aside,  and  of  the  various  propositions  that  were  to  be 
submitted  to  them  at  such  election  for  disposition.  There  was  no  fraud 
or  deceit  entering  into  the  matter  of  submitting  these  propositions,  and 
the  wishes  of  the  people  of  the  city  of  Corning  have  been  honestly  as- 
certained, and  they  have  said  by  emphatic  majorities  that  they  wanted 
their  city  dry  territory.  In  our  scheme  of  government  the  majority 
must  rule,  and  when  the  choice  of  voters  has  been  honestly  ascertained, 
the  voice  of  the  majority  of  the  electors  should  not  be  set  at  naught 
because  of  any  seeming  irregularity  in  procedure  which  does  not  go 
to  the  substance  of  tlie  controversy.  This  being  a  special  city  election, 
and  not  held  at  the  time  of  a  general  election,  and  held  for  a  specific 
purpose,  and  in  pursuance  of  the  City  Local  Option  Law  (chapter  624, 
Laws  1917),  I  am  convinced  that  the  petition  for  the  election  was  filed 
with  the  proper  officer,  to  wit,  the  city  clerk,  and  that  he  proceeded 
properly  in  posting  and  publishing  the  notices  of  election  and  furnish- 
ing the  official  ballots  therefor. 

[3]  Even  if  there  was  any  real  merit  in  the  contention  of  the  peti- 
tioners as  to  which  party,  the  city  clerk  or  the  commissioners  of  elec- 
tion, should  have  taken  charge  of  the  election  in  question,  the  laches 
of  the  petitioners  in  making  this  application  would  be  a  single  and  suf- 
ficient reason  for  denying  it.  They  knew  with  whom  the  petition  was 
filed,  and  what  officer  took  charge  of  posting  the  notice  and  furnishing 
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the  ballots  for  the  election,  more  than  SYz  months  before  any  question 
was  raised  as  to  its  legality.  In  matters  of  the  importance  of  local 
option  questions  where  the  people  after  full  notice  have  expressed  their 
wishes  emphatically,  if  those  who  feel  aggrieved  desire  to  test  the  le- 
gality of  the  proceedings,  they  should  at  least  move  with  reasonable 
dispatch.  After  sleeping  on  their  rights,  if  they  had  any,  for  nearly 
■6  months,  they  should  not  be  heard  at  this  late  date  to  question  a  pro- 
ceeding which  substantially  complied  with  the  law  under  which  it  was 
held,  and  both  because  of  the  laches  of  the  petitioners,  and  because  it 
seems  that  the  election  was  properly  and  legally  held,  and  under  the 
proper  authority,  this  application  must  be  denied,  with  costs. 
Ordered  accordingly. 


<103  Misc.  Bep.  540) 

McARDLB  ▼.  HURLET. 

(Supirem^  Ckmrt,  Special  Term,  New  York  County.    May,  1918.) 

1.  Deeds  ^=9157 — Rxstbictivb  Covenants — ^Vauoitt — Enforcement. 

A  condition  impoeed  by  the  original  owner  of  land,  forbidding  the  use 
of  the  premises  for  the  sale  of  liquor,  with  provision  that,  if  the  con- 
ditions of  the  deed  were  not  performed,  the  land  should  revert  to  the 
grantor,  was  valid  and  enforceable  against  the  grantees,  to  whom  the 
land  was  conveyed  subject  thereto. 

U.  Deeds  ^=s>156 — Restbiotive  Covenants — ^Release — Right  of  Grantee  to 
Recover  Dakaobs. 

Where  lands  were  sold  with  a  provision  against  the  use  of  the  premises 
for  sale  of  intoxicating  liquors,  with  right  of  reverter  on  breach  thereof, 
and  thereafter  the  original  grantor  released  all  lands  from  this  condi- 
tion, but  there  was  no  release  to  one  B.,  a  purchaser,  nor  did  B,  who  con- 
veyed. Join  in  the  covenant  of  release  with  his  oo^wnera,  B.,  owning  no 
adjoining  property  and  not  b^ng  a  grantor  to  a  number  of  grantees  whom 
he  was  subjecting  to  similar  conditions,  being  no  lon^r  a  covenantor,  was 
devoid  of  rl^t  or  obligation,  and  therefore  of  remedy  for  breach  of  such 
conditions. 

Action  by  Elsie  G.  McArdlc  against  Margaret  Hurley  for  breach 
of  warranty.    Judgment  for  defendant 

B.  W.  B.  Brown,  of  New  York  City  (Harold  Swain  and  Edwin  W, 
Cady,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

Oliver  E.  Davis,  of  New  York  City  (George  H.  Taylor,  Jr.,  of 
New  York  City,  of  counsel),  for  defendsuit 

McAVOY,  J.  The  real  property  here  involved  was  conveyed  up- 
on a  condition  subsequent,  with  right  of  re-entry  for  condition  bro- 
ken. This  right  of  re-oitay  could  be  reserved  at  common  law  only 
to  the  grantor  or  his  heirs,  and  was  not  descendible,  assignable,  or  in 
any  wise  alienable  to  a  stranger.  It  was  but  a  bare  possibility  of  re- 
verter, not  a. reversion,  which  could  be  availed  of  by  the  heir  as  rep- 
resentative of  the  persona  of  his  ancestor,  and  not  through  descent. 
29  Challis,  206;  Plowden,  242.  The  original  grantor,  Gouvemeur 
Morris,  imposed  such  a  condition  subsequent,  with  right  of  reverter, 
upon  some  200  lots,  including  this  parcel,  in  the  village  of  Morris- 

^=9For  oUier  cates  see  same  topic  &  KST-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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ania,  in  September,  1848.  In  December,  1848,  one  Baldwin  conveyed 
to  George  R.  Tremper  the  lot  here  in  question,  and  imposed  the  same 
condition,  with  the  same  right  for  its  breach  upon  the  land.  In  1849 
Morris  released  all  the  lands  convqred  by  him  from  the  effect  of  this 
condition,  but  there  is  no  release  to  Baldwin,  nor  did  Baldwin  join  in 
the  covenant  with  his  co-owners.  The  present  defendant  in  1885  con- 
veyed the  premises  with  warranty  that  they  were  free  and  clear  of 
all  incumbrances,  and  the  cause  arises  for  a  breach  of  that  warranty,, 
since  it  is  claimed  that  the  fee  is  damaged  by  this  condition,  which 
still  subsists  of  record  and  is  alleged  to  be  capable  of  enforcement 
by  Baldwin  or  his  heirs  for  condition  broken.  The  clause  creating 
the  condition  follows: 

"But  this  indenture  is  upon  the  express  condition  that  no  ardent  or  in- 
toxicating drinks  shall  be  manufactured  or  bought  or  sold  on  the  premises 
hereby  conveyed,  to  be  used  as  a  beverage,  and  further  that  the  grantee  or 
party  hereto  of  the  second  part,  his  heirs  or  assigns,  shall  within  three  years 
from  the  date  hereof  erect  or  cause  to  be  erected  on  the  said  premises  a  neat 
dwelling  house  of  the  value  of  at  least  three  hundred  dollars,  and  that  no 
dwelling  house  shall  be  erected  on  the  said  premises  of  less  value  than  three 
hundred  dollars.  And  in  case  the  said  conditions  are  not  faithfully  performed 
and  kept,  the  estate  in  the  said  premises  of  the  said  grantee,  or  party  of  the 
second  part,  his  heirs  or  assigns,  or  any  of  them,  shall  cease  and  determine, 
and  the  said  premises  shall  immediately  revert  to  the  grantor  or  party  of  the 
first  part  and  his  heirs  or  assigns.*' 

It  is  conceded  that  the  condition  as  to  the  character  of  dwelling  has 
been  complied  with,  and  there  is  left  the  restriction  against  the  use 
of  the  premises  for  the  sale  or  manufacture  of  ardent  or  intoxicat- 
ing drinks,  for  violation  of  which  the  condition  subsequent  is  broken 
and  right  of  entry  through  the  possibility  of  reverter,  it  is  alleged, 
arises  in  the  grantor  Baldwin  or  his  heirs.  At  trial  it  was  held  that 
since  the  law  abhors  forfeitures  of  vested  estates  and  will  not  pre- 
sume the  possibility  thereof  on  mere  conjecture  the  plaintiff  should 
establish  the  existence  of  some  person  capable  according  to  the  le- 
gal requirements  of  enforcing  the  condition  by  a  re-entfy,  which  rul- 
ing was  contrary  to  the  generally  current  doctrine  that  heirs  ca- 
pable of  acquiring  by  descent  are  presumed  to  exist.  If  there  be  no 
exception  to  the  latter  concept,  and  the  rule  announced  was  errone- 
ous, nevertheless  I  am  quite  convinced  that  this  condition  is  not  en- 
forceable as  a  matter  of  law,  even  if  heirs  exist,  for  these  reasons: 

[1,2]  There  is  no  room  to  doubt  that  the  condition  imposed  by 
Gouvemeur  Morris  was  valid,  binding,  and  enforceable '  on  all  the 
grantees  to  whom  was  conveyed  land  burdened  with  this  conditional 
limitation.  It  was  a  fee,  but  a  base  or  determinaWe  one,  by  the  deed 
creating  it.  But  upon  his  release  to  all  his  grantees  of  his  right  of  en- 
forcement of  the  condition  subsequent,  it  is  manifest  that  the  possi*- 
bihty  of  reverter  fell,  and  the  previous  grant  by  Baldwin  with  the 
Morris  condition  contained  in  his  deed  was  not  potent  of  itself  to  af- 
fect the  sort  of  fee  conveyed,  but  its  effect  was  to  continue  to  im- 
pose for  the  benefit  of  adjacent  property  owned  by  the  original  gran- 
tor, Morris,  the  prevention  of  the  prescribed  use  of  the  prcrperty. 
When  this  right  was  lost  to  Morris  by  release,  and  all  other  owners 
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consented  to  its  abandonment,  Baldwin,  no  longer  a  common  cove- 
nantor, was  devoid  of  right  or  obligation,  and  therefore  of  remedy. 
The  grantor  Baldwin  owned  no  adjoining  property,  nor  was  he  a 
grantor  to  a  number  of  grantees  whom  he  was  subjecting  to  similar 
conditions  for  the  preservation  of  the  character  of  the  neighborhood. 
Under  such  circumstances  the  condition  prescribed  is  not  enforceable, 
since  it  is  without  even  the  fiction  of  a  consideration  to  support  it.  It 
is  a  donum  gratuitem,  and  neither  law  nor  equity  will  give  it  force.  It 
is  inevitable  that  the  condition  will  not  be  enforced  by  th^  court  from 
its  nature  as  nudum  pactum,  and  the  circumstances  of  its  inclusion 
in  the  Baldwin  deed,  and  the  subsequent  release  of  all  the  contiguous 
property  from  its  burdens.  Since  mere  is  no  detriment  to  the  estate 
through  any  enforceable  condition,  there  can  be  no  damage  created 
through  the  breach  of  the  covenant  against  incumbrances.  The  ver- 
dict is  therefore  right  in  effect  and  will  stand« 
Judgment  accordingly. 


<184  App.  DlT.  676) 

PEOPIJb  T.  OUNNBBN  et  aL 

(Supreme  Gourtt  Appellate  Division,  Second  Department    October  4,  1^18.) 

1.  WrtmesEB  «=»414(2)— CoBKOBORATioif — ^iDENTincATiow  OF  Accused. 

l>B0timoDy  of  witness  identifying  defendant  as  a  guilty  party  may  not 
be  bolstered  up  by  even  his  own  testimony  of  an  identlilcatlon  by. him,  out 
of  court,  after  the  event,  of  defendant  as  the  party. 

2.  Wm^Ksass  ^=s>2{M — ^Bxaionaixor  —  Bsfsasuinq  RacoixeoTtoH  ^- Bbluo- 

TANT  Witness. 

Defendant's  alibi  witness,  testifying  to  being  with  defendant  on  a 
IViday,  but  beibg  unable  to  positively  fix  it  as  the  day  of  the  crime,  and 
being  evidenfly  teluctant,  defendant  sbonld  be  allowed  the  widest  latitude 
to  get  bim  to  xefreah  bis  memoxy  by  recalling  ooUateral  events;  and  the 
court  should  require  production  of  a  book  in  which,  as  he  testi^ed*  he 
made  an  entry  from  which  he  would  be  able  to  identify  the  Friday. 

Appeal  from  Kings  County  Court. 

Edward  Cunneen  was  convicted  of  robbery  in  the  first  degree,  as 
a  fourth  offense,  and  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  MII.LS,  BLACKMAR,  KEL- 
LY, and  JAYCOX,  JJ. 

Robert  H.  Elder,  of  New  York  City,  for  appellant. 

John  E  Ruston,  Asst.  Dist.  Atty.,  of  New  York  City  (Harry  E 
Lewis,  Dist  Atty.,  and  Harry  G.  Anderson,  Asst.  Dist.  Atty.,  botn  of 
Broold3m,  on  the  brief),  for  the  People. 

MILLS,  J.  This  is  an  appeal  by  the  above-named  defendant  from 
a  judgment  of  the  County  Cfourt  of  Kings  County,  adjudghag  the  de- 
fendant guilty  of  robbery  in  the  first  degree,  as  a  fourth  offense,  and 
sentencing  him  to  imprisonment  in  the  state  prison  for  the  term  of  his 
natural  life.  The  fact  of  the  three  prior  convictions  was  proven  and 
is  not  here  questioned. 

^SdFor  other  «aMa  see  laiiie  toi»lc  6  KDT-NUMBER  In  all  Kcfy-Numbered  Dtgeata  &  Indexes 
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Appellant's  counsel  claims  here  that  the  defendant  did  not  have  a 
fair  trial,  in  that  certain  errors  to  his  manifest  prejudice  were  com- 
mitted by  the  trial  court  in  the  conduct  of  the  trial,  although  no  ob- 
jection or  exception  was  taken  thereto  in  defendant's  behalf.  In 
support  of  such  claim  appellant's  counsel  contends:  (a)  That  the 
prosecution  was  permitted  to  corroborate  its  leading  witness,  Moser, 
by  his  own  direct  testimony  that  he,  subsequently  to  the  commission 
of  the  crime,  saw  the  defendant  upon  the  streets  and  identified  him 
at  once  as  one  of  the  men  who  committed  the  robbery ;  and  (b)  that 
the  trial  court  did  not  afford  defendant's  trial  counsel  adequate  op- 
portunity to  elicit  the  testimony  of  the  witness  Wahle,  the  leading 
witness  for  defendant,  to  establish  his  defense  of  alibi. 

As  to  the  first  such  contention,  the  criminal  transaction  as  stated 
by  the  witnesses  for  the  people  may  be  briefly  summarized  thus: 
One  Mrs.  Patterson  kept  a  rooming  house  at  154  Lawrence  street, 
Brookl)m.  The  evening  of  March  8,  1917,  she  opened  a  poker  gsune 
with  her  roomers  and  friends,  and  continued  it  without  interruption 
until  11:15  a.  m.  the  following  morning.  At  that  time  the  door  bell 
rang,  and,  upon  the  door  being  opened,  some  six  men  rushed  in,  twa 
of  whom  had  played  in  the  game  earlier  and  lost.  Those  men  pro- 
ceeded to  rough-house  the  establishment,  incidentally  robbing  her 
of  some  money,  and  also  some  of  the  others.  Mrs.  Patterson  and 
one  Moser,  who  was  present,  as  witnesses,  identified  defendant  as 
one  of  the  men.  The  other  witness  for  the  people.  Brown,  who  was 
present,  did  not  recognize  him.  Upon  Moser's  direct  examination 
by  the  people  he,  in  answer  to  apt  questions,  testified  that  some  hours 
after  the  commission  of  the  crime  he  went  out  on  the  streets  of  Brook- 
lyn in  company  with  a  detective,  and  there  saw  a  man  in  the  street 
whom  he  identified  as  one  of  the  gang,  and  that  that  man  was  at  once 
arrested  and  proved  to  be  the  defendant  On  cross-examination  de- 
fendant's trial  counsel  examined  the  witness  at  great  length,  evident- 
ly in  a  futile  endeavor  to  shake  his  testimony  as  to  such  subsequent 
identification.  In  summing  up,  the  counsel  for  the  people  made  much 
of  that  testimony,  and  the  learned  court  in  his  charge  did  likewise. 

[1]  Defendant,  as  a  witness  in  his  own  behalf,  denied  that  he  was 
present  at  the  place  at  all,  by  giving  in  detail  his  whereabouts  that 
day  and  the  night  before.  Strange  to  say,  neither  counsel  appears 
to  have  asked  him  the  direct  question  whether  he  was  there  or  not 
It  is  manifest  that  it  is  open  to  at  least  some  doubt  whether  or  not  de- 
fendant was  one  of  the  criminal  parties.  The  identification  of  him 
as  such  rests  merely  upon  what  the  witnesses  saw  of  him,  if  anything^ 
in  the  excitement  of  the  affair.  They  did  not  claim  to  have  known 
him  before.  The  learned  counsel  for  the  defendant  here  contends 
that  the  case,  as  to  such  testimony  of  subsequent  identification,  falls 
directly  within  the  condemnation  of  People  v.  Seppi,  221  N.  Y.  62, 
116  N.  E.  793,  and  People  v.  Jung  Hing,  212  N.  Y.  393,  106  N.  E. 
105,  Ann.  Cas.  191 5D,  333.  In  each  of  those  cases  it  was  directly 
held  that  it  was  incompetent  for  the  prosecution,  in  a  case  where 
the  identification  of  the  defendant  as  a  guilty  party  was  at  issue,  to 
bolster  up  the  testimony  of  an  identifying  witness  by  even  his  owa 
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tesdmony  of  a  later  identification  by  him  of  the  defendant  as  such 
party  out  of  court.  Indeed,  in  the  latter  of  those  cases  it  was  held 
that  the  error  of  such  proceeding  was  so  great  and  prejudicial  as  to 
require  a  reversal  and  a  new  trial,  although  no  objection  had  been 
taken  to  the  testimony,  and  no  exception  to  its  admission,  which  is 
the  situation  here. 

[21  As  to  the  second  contention  of  error  made  by  the  counsel  for 
the  defendant  here,  the  followin£^  is  the  situation:  Defendant  called 
and  examined  one  William  Wahle  to  establish  that  he  (Wahle) 
was  with  him  in  a  certain  theater  at  the  time  when  it  was  claimed  by 
the  people's  witnesses  that  the  crime  was  committed.  The  respond- 
ent's learned  cotmsel  here,  in  his  brief,  admits  tlwit  Wahle  was  a  per- 
fectly reliable  witness,  and  the  general  trend  of  his  testimony  in 
the  record  indicates  as  much.  Wahle  testi&ed  to  the  meeting  and 
to  his  being  with  defendant  as  claimed  on  a  certain  Friday,  but  was 
unable  to  positively  fix  the  d,ay  as  March  9th.  The  learned  counsel 
for  the  defendant  made  strenuous  efforts  to  get  the  witness  to  refresh 
his  memory  by  recalling  collateral  events.  Those  efforts  were  baf- 
fled by  the  evident  reluctance  of  the  witness,  and  more,  I  think,  by 
the  interference  of  the  court,  or  of  the  people's  counsel  with  the  tacit 
approval  of  the  court.  It  fimally  came  down  to  this:  That  the  wit- 
ness, two  or  three  days  after  that  meeting,  put  down  in  his  book  the 
receipt  of  certain  money,  and  if  he  saw  that  entry  would  know  that 
the  day  of  tiie  meeting  was  the  Friday  before  the  day  of  that  entry. 
Defendants  counsel  was  chided  for  not  having  the  book  in  court,  and 
finally  the  objection  of  the  people's  counsel  to  his  efforts  to  establish 
the  date  by  calculating  bade  from  die  witness'  appearance  in  court 
after  defendant's  arrest  (I  infer  the  Police  Court  was  meaiit)  was 
sustained  by  the  court;  defendant's  counsel  excepting.  I  think  that 
the  situation  presented  was  one  where  defendant's  counsel  should 
have  been  allowed  the  utmost  latitude  on  cross-examination  of  the 
evidentlv  reluctant  witness,  and  even  that  the  court,  of  his  own  vo- 
lition, should  have  required  the  production  of  the  book. 

I  advise,  therefore,  that  the  judgment  of  the  County  Court  of 
Kings  County  be  reversed,  and  a  new  trial  ordered.    All  concur. 
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<104  Misc.  R^.  611) 

In  re  VANDERBILTS  ESTA«CB. 

(Surrogate's  Court,  New  York  County.    October  10,  1918.) 

TTaxation  ^39806(6)— Tbansfeb  Tax— Pbbsonai.  FBOFBarr— Dbduotioh  tob 

MOBTQAOE  ON   REAi;rT. 

Under  the  Transfer  Tax  Law,  decedent's  p]^)perty  is  to  be  treated  in 
the  form  in  which  he  left  it,  and  no  deduction  is  to  be  made  from  per- 
sonalty because  of  a  mortgage  on  devised  land  in  another  jurisdiction. 

In  the  matter  of  the  estate  of  Geoi^e  W.  Vanderbilt,  deceased. 
From  report  and  order  of  appraiser  allowing  deduction  from  per- 
sonal property  for  purpose  of  transfer  tax,  the  State  Comptroller  ap- 
peals.   Order  reversed,  and  report  remitted  to  appraiser. 

Anderson  &  Anderson,  of  New  York  City  (Roy  C.  Gasser,  of  New 
York  City,  of  counsel),  for  executors. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

COHALAN,  S.  The  decedent  died  on  the  sixth  day  of  March, 
1914,  a  resident  of  the  state  of  New  York. 

By  the  second  clause  of  his  will  he  specifically  devised  to  his  wife, 
Edith  Stuyvesant  Vanderbilt,  the  premises  known  as  No.  1612  K 
street,  N.  W.,  in  the  city  of  Washington,  District  of  Columbia. 

To  secure  the  pa3rment  of  notes  made  by  decedent  and  aggregat- 
ing the  sum  of  $65,000,  he  and  his  wife  executed  a  mortgage  or  deed 
of  trust  on  this  real  estate  to  the  National  Savings  &  Trust  Company 
of  the  District  of  Columbia.  The  mortgage  was  a  liea  on  the  prem- 
ises at  the  date  of  the  death  of  the  testator. 

The  facts  above  recited  developed  in  the  hearings  before  the  ap- 
praiser in  the  transfer  tax  proceeding. 

In  his  report  the  appraiser  has  allowed  the  $65,000  as  a  deduc- 
tion against  the  personal  estate  of  decedent.  The  state  comptrol- 
ler takes  this  appeal  from  the  report  and  the  order  assessdi^  tli  tax 
on  the  ground  that  the  deduction  was  erroneous.  ! 

It  has  been  definitely  established -by  the  decisions  of  the  courts  of 
this  state  that  in  ascertaining  the  value  of  the  real  property  within 
this  state  for  the  purpose  of  the  transfer  tax,  the  mortgage  indebt- 
edness must  be  deducted  from  the  value  of  the  property  transferred. 
Matter  of  Livingston,  1  App.  Div.  568,  37  N.  Y.  Supp.  463;  Mat- 
ter of  Sutton,  3  App.  Div.  208,  38  N.  Y.  Supp.  277;  Matter  of  Of- 
ferman,  25  App.  Div.  94,  48  N.  Y.  Supp.  993. 

It  appears  to  be  assumed  by  the  executors  that  the  decisions  in 
these  cases  rested  solely  on  the  provision  now  embodied  in  section 
250  of  the  Real  Property  Law  (Consol.  Laws,  c.  50),  which  is  as  fol- 
lows: 

"Where  real  property,  subject  to  a  mortgage  executed  by  any  ancestor  or 
testator,  descends  to  an  heir,  or  passes  to  a  devisee,  such  heir  or  devisee  must 
satisfy  and  discharge  the  mortgage  out  of  his  own  property,  without  resorting 
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to  the  executor  orfLdmiuistrator  of  bia  ancestor  or  testator,  unlesB  there  be  an 
express  direction  In  the  will  of  such  testator  that  such  mortgage  be  otherwise 
paid." 

Evidence  was  introduced  before  the  appraiser  to  the  effect  that 
there  was  no  statutory  requirement  of  the  District  of  Columbia  that 
the  heir  or  devisee  of  real  property  situated  within  the  district  sat- 
isfy the  mortgage  debt  out  of  his  awn  property. 

In  my  opinion  this  testimony  was  not  relevant  to  the  issue  involved 
herein.  The  question  is  not  to  be  decided  hy  the  establishment  of  the 
identity  of  the  person  or  persons  by  whom  or  the  fund  out  of  which 
the  mortgage  debt  is  ultimately  to  be  paid.  That  is  a  matter  of  ad- 
ministration. We  are  concerned  only  with  the  application  to  the 
facts  in  this  case  of  the  statute  regulatii^  the  assessment  of  the  trans- 
fer tax.  It  requires,  among  other  things,  that  the  property  of  a 
decedent  be  valued  in  the  form  in  which  he  left  it  at  the  date  of  his 
death.  This  was  declared  to  be  the  law  in  the  Matter  of  Livingston, 
supra,  and  the  other  cases  above  cited. 

Section  250  of  the  Real  Property  Law  was  referred  to  in  the  opin- 
ions of  the  court  as  showing  a  stattitory  obligation  ^n  the  part  of 
the  heir  or  devisee  personally  to  satisfy  the  mortgage  debt,  but  the 
underlying  reason  for  the  decision  was  the  conclusion  reached  by 
the  court  that  the  provisions  of  law  fpr  the  imposition  of  the  trans- 
fer tax  required  that  the  property  of  the  decedent  be  treated  accord- 
ing to  its  status  at  his  death.  The  testator  in  this  case  specifically 
devised  to  his  wife  real  estate  which,  at  his  death,  was  incumbered 
with  a  mortgage  of  $65,000.  His  only  interest  therein  was  the  eq- 
uity of  redemption,  and  this  was  the  measure  of  the  value  of  the  de- 
vise to  his  wife. 

The  decedent  was  a  resident  of  the  state  of  New  York,  and  the 
transfer  tax  on  the  interests  passing  to  the  beneficiaries  of  his  estate 
is  to  be  ascertained  and  determined  in  accordance  with  our  laws. 

It  has  been  the  practice  in  ascertaining  the  tax  on  mortgaged  real 
property  within  this  state  of  nonresident  decedents  to  value  only  the 
decedents'  interest  therein,  and  no  inquiry  is  ever  instituted  for  the 
purpose  of  determining  whether,  under  the  laws  of  the  domicile  of  a 
nonresident  decedent,  the  mortgage  indebtedness  is  to  be  discharged 
from  the  personal  property  in  the  hands  of  the  executors  or  admin- 
istrators. This  practice  results  from  the  interpretation  given  to  the 
Transfer  Tax  Law  (Consol.  Laws,  c.  60,  §§  220-245)  that  the  prop- 
erty is  to  be  treated  with  regard  to  its  condition  at  the  date  of  the 
death  of  the  decedent. 

The  Supreme  Court  of  the  state  of  Massachusetts  held  in  the  case 
of  McCurdy  v.  McCurdy,  197  Mass.  248,  83  N.  E.  881,  16  L.  R.  A. 
(N.  S.)  329,  14  Ann.  Cas,  859,  that  the  collateral  inheritance  tax 
should  be  levied  only  on  the  equity  of  redemption  in  the  real  estate 
of  a  nonresident  decedent,  and  overruled  the  contention  of  the  At- 
torney General  that  the  personal  property  of  the  decedent  in  New 
Jersey,  of  which  state  he  died  a  resident,  should  be  applied  to  the 
satisfaction  of  the  mortgage  debt.    This  decision  was  rendered  with- 
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out  examination  of  or  reference  to  any  provision  of  the  law  of  the 
state  of  New  Jersey  as  to  the  responsibility  for  the  payment  of  the 
mortgage  indebtedness.  The  court  based  its  decision  on  the  princi- 
ple that  the  collateral  inheritance  tax  law  of  the  commonwealth  con- 
templated the  assessment  of  the  tax  on  the  property  as  it  was  left 
by  the  decedent,  and  that  the  only  taxable  interest  was  the  value  of 
the  property  over  the  mortgage.  The  court,  in  its  opinion,  cited  with 
approval  the  case  of  Matter  of  Sutton,  supra,  a  fact  which  adds  em- 
phasis to  the  assertion  made  above  that  the  decision  in  the  case  was 
not  controlled  by  the  provisions  of  secti<Mi  250  of  the  Real  Property 
Law,  which  apparently  has  no  counterpart  in  the  statute  books  of 
Massachusetts.  The  rule  as  to  the  payment  of  debts  of  decedent  in 
that  state  is  the  common  law,  which  the  record  shows  is  in  force  in 
the  EHstrict  of  Columbia. 

If  the  real  estate  of  this  resident  decedent  was  situated  in  the  state 
of  Massachusetts  instead  of  in  the  District  of  Columbia,  the  conten- 
tion made  by  the  executors  herein  could  be  urged  with  equal  show  of 
reason.  If  successful,  a  dpuble  exemption  would  result.  The  state 
of  Massachusetts  would  impose  a  tax  only  on  the  equity  of  redemption, 
and  the  mortgage  debt  would  again  be  deducted  from  the  personal 
property  in  the  hands  of  the  executors. 

The  personal  estate  of  the  decedent,  taxable  within  the  state  of 
New  York,  should  not  be  resorted  to  and  depleted  for  the  purpose 
of  discharging  a  specific  lien  on  real  estate  situated  outside  of  this 
state,  specifically  devised  in  its  inctmibered  condition. 

I  am  of  the  opinion  that  the  appraiser  erred  in  his  allowance  of  the 
deduction  of  $65,000  from  the  personal  property  of  the  decedait.  The 
order  assessing  tax  will  be  reversed  and  the  report  remitted  to  the  ap- 
praiser for  correction,  as  indicated  herein. 
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SlftlTH  ▼.  PACIFIC  ISCPBOVBMBNT  CO.  et  aL 
(Supreme  Court,  Special  Term,  Allegany  County.    October  5,  1018.) 

1.  MoBTOibavB  ^s9504~MoKroAOB  FOBBOUMmBa— fiirjenriNG  Salb. 

Where  court  decrees  gale  of  raUroad's  property,  In  mortgage  foredosore 
action,  tliat  property  described  In  notice  of  sale  did  not  belong  to  raU- 
road  is  no  ground  for  action  restraining  sale  by  a  person  having  an  in- 
terest, bnt  not  a  party  to  the  action,  and  whose  rights  would  not  be 
affected. 

2.  MoRTOAOEs  «s»407(2) — ^Fobbcjuosure— Riears  of  Stranoeb  to  Kobtqage. 

Foredosure  of  BMNrtgage  covering  the  property  of  a  stranger  does  not 
divest  the  true  owner  of  bis  property,  unless  he  is  made  a  party  to  th& 
action  in  such  a  manner  as  to  demand  an  adjudication  as  to  his  rights., 

3.  JrrDOXBNT   ^S»707 — PeBSONB  CONCLUDBn. 

A  decree  binds  only  those  who  are  parties  to  it 
i.  BECEn^BS  €=»12S— MoBfTGAGE  FoBBctosuBB — Bsceivbb's  CrarnFicAi!E. 

Where  action  is  brought  to  foreclose  mortgage  secvring  railroad  bonds, 
the  court  may  appoint  a  receiver  and  authorise  issuance  of  certificates  for 
purpose  of  raising  funds  to  operate  railroad  untU  sale  of  the  property, 
which  certiflcatQB  fluty  be  made  a  Hen  on  the  property  prior  to  that  oC 
bondholders. 
6.  Railboads  «=»144(1)— Cowsoutdation — Rights  of  CBSDnraBS. 

Where  railroads  consolidated  ujoder  Laws  1890^  c.  665,  H  70^78,  they 
accepted  the  conditions  imposed  by  section  73,  that  the  constttuent  cor- 
porations should  remain  in  being  flor  purpose  of  meeting  obligations  of 
creditors  and  lienors. 

6.  Bonds  ^s»95 — ^Bvidence  ^=:995r— Bona  Fn>B  Pubchasbbs— Notice.'* 

Wihere  railroads  consolidated  under  Laws  1890,  c.  566,  M  70-78,  pur- 
chasers of  securities  of  the  consolidated  railroad  must  be  presumed  to 
have  known  the  law  and  to  have  purchased  seeurttles  in  the  light  of  «qc 
tioQ  73,  providing  that  the  constituent  railroads,  should  remain  in  being  for 
purpose  of  meeting  obligations  of  creditors  and  lienors. 

7.  Railroads  «=»144(2) — Fobeclosube — Jubisdiction. 

Where  railroad,  consolidated  with  another  under  Laws  1800,  c.  566,  had 
outstanding  bonds  secured  by  mortgage,  ttie  court,  in  action  to  foreclose 
mortgage  brought  by  holders  of  bonds  of  consolidated  road,  acquired  jur- 
isdiction of  the  pngierty  of  the  constituent  railroad,  where  such  railroad 
was  not  made  party,  only  to  the  extent  of  the  right  of  consolidated  rail- 
road In  its  property  after  payment  of  the  bonds,  the  constituent  railroad' 
having  remained  in  existence  under  section  73  for  purpose  of  paying 
mortgage  debt. 

8.  RaXLBOABS  ♦WZIO— Foa«OIX)fllXrB»— RECBrVEB8--COWB0UDATIOK. 

Where  a  railroad  at  consolidation  under  Laws  1890,  c.  5Co,  had  out- 
standing bonds  secured  by  mortgage,  the  receiver  of  consolidated  rail- 
road appointed  upon  foreclosure  had  a  right  to  the  possession  of  the  proiv 
erty  and  rev^ues  of  the  mortgaged  constituent  railroad  so  long  as  mon> 
gagee  remained  passive. 
••  CoNSTiTUTiONAi*  Law  «s»277(l)— Dub  Pbocess— Pbopebtt  Rights— Judq- 

ICENT. 

Where  decree  in  railroad  mortgage  foreclosure  action  declared  the 
mortgage  a  lien  prior  to  all  rights  of  defendants,  and  no  appeal  is  taken 
•  from  the  decnee  within  the  time  limited  by  law,  the  decree  becoihes  final 
and  UI^ilttf  able,  and  becomes  a  property  right  of  which  the  plaintiff  can- 
not be  deprived  without  due  process  of  law. 
10.  Judgment  ^==>610 — Conclusiveness  —  Receiver's  Cebtificates  —  Mobt- 
OAGS  Fobeclosube. 

Where  receiver  of  consolidated  railroad  is  made  defendant  in  action  to 
foreclose  mortgage  on  property  of  constituent  railroad,  his  failure  dur- 

4^a»For  Qtb«r  cases  •«•  Mine  topic  lb  K£Y-NUMBfiB  in  &U  Key-Numbered  DisetU  A  ladezM 
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ing  sach  action  to  urge  priority  of  receiver's  certificates  predudes  iilm 
from  bringing  subsequwt  action  to  establish  such  piloxity  after  decree 
declaring  the  mortgage  a  prior  lien. 

11.  Eeceivebs  «=>e7 — Ctjstodian  of  Peopertt. 

Receiver  of  corporation  becomes  custodian  of  all  its  property* 

12.  Recsivebs  ^s»81 — Supervision  op  OouRiv-PBOPEBmr. 

Receiver's  possession  of  property  is  the  po^ession  of  the  court,  and  is 
not  circumscribed  by  the  priority  in  interest  of  the  mortgage,  judgment, 
or  claim  of  the  person  or  corporation  upon  whose  motion  he  was  ap- 
pointed receiver. 

13.  OotTBTS  ^=>92 — Opinions — General  Fbinoipuss. 

General  expressions  are  to  be  taken  in  connection  with  the  cases  in 
which  they  are  used,  principles  being  established  by  what  is  decided  ana 
not  by  what  is  said. 

14.  Railroads  ^=»210— Receivers — ^Jurisdiction  of  Ooubt-^-^^onsouoation. 

Where  mortgaged  railroad  had  been  consolidated  with  another  railroad 
xuxdesr  Laws  1S90,  c.  565,  the  court,  by  appointing  a  receiver  for  the  con- 
solidated railroad,  acquired  no  jurisdiction  over  the  property  of  the 
mortgaged  railroad,  such  railroad*  under  section  73,  having  continued  in 
existence  for  purpose  of  discharging  mortgage  debt. 

15.  Rahjioads  ^s»209— Receiver's  Oebtifioates-^Pbiobitt  Over  First  Mort- 
gage. 

Where  an  action  is  brought  to  foreclose  second  mortgage  on  property 
of  a  railroad,  and  a  receiver  is  appointed,  the  court,  under  a  proper  state 
of  facts,  may  make  the  receiver's  certificates  a  first  lien  on  the  property, 
without  the  presence  of  the  holders  of  the  first  mortgage,  subject  to  their 
right  to  be  subsequentiy  heard. 
IG.  Mortgages  ^s3>420 — Foreclosure  Aotiqn — Jurisdiction  of  Court. 

In  action  to  foreclose  mortgage,  the  court  acquires  jurisdiction  of  only 
so  much  of  the  subject-matter  as  is  h^d  by  the  parties  before  it. 
17.  Railroads  €=»144(2) — ^Mortgage  Forbolosube — ^Partibs—CSonsoudation. 

In  action  to  foreclose  mortgage  <m  property  of  a  consolidated  rail- 
roa,d,  the  trustee  and  holders  of  bonds  issued  by  a  constituent  railroad 
prior  to  consolidation  are  neither  necessary  nor  proper  parties,  the  constitu- 
ent railroad,  under  Laws  1800,  c*  565, 1  73,  remaining  in  existence  for  pur- 
pose of  discharging  the  mortgage  securing  such  bonds. 

Action  by  Frank  Sullivan  Smith,  individually  and  as  receiver,  etc., 
against  the  Pacific  Improvement  Company  and  others.  Complaint 
dismissed. 

Alton  B.  Parker,  Fredric  W.  Frost,  and  C.  Walter  Randall,  all  of 
New  York  City,  and  D.  D.  Dickson,  of  Angelica,  for  plaintiff. 

Adelbert  Moot  and  Welles  V.  Moot,  both  of  Buffalo,  for  defendant 
Pacific  Improvement  Co. 

O.  C.  Sanborn,  of  New  York  City,  for  defendant  Central  Trust  Co. 

WOODWARD,  J.  This  action  is  brought  primarily  for  the  pur- 
pose of  having  the  certificates  issued  by  Fra^  Sullivan  Smith,  as 
receiver  of  the  Pittsburg,  Shawmut  &  Northern  Railroad  Company, 
declared  a  lien  upon  the  Central  New  York  &  Western  Railroad  Com- 
pany prior  to  the  bonds  and  mortgage  made  and  executed  by  the  lat- 
ter company  on  the  ISth  day  of  December,  1892,  and  merged  in  a 
decree  of  foreclosure  and  sale  granted  May  9,  1907,  in  an  action  enti- 
tled *Tacific  Improvement  Company  v.  The  Central  New  York  & 
Western  Railroad  Company,  The  Pittsburg,  Shawmut  &  Northern 

^s>Por  other  oasef  see  Banre  topic  A  KEY- NUMBER  In  all  Key-Nuiitb«r«d  Digest*  A  Indexaa 
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Railroad  Company,  Frank  Sullivan  Smith,  as  Receiver  of  the  Pitts- 
burg, Shawmut  &  Northern  Railroad  Company,  and  Central  Trust 
Company  of  New  York  -as  Trustee,'*  and  duly  entered  in  the  office  of 
the  clerk  of  Allegany  county  on  the  10th  day  of  May,  1907.  In  addi- 
tion it  is  asked  that  the  sale  of  the  property  of  the  Centra?  New  Yoric 
&  Western  Railroad  Company  be  stayed  pending  the  determination  of 
this  litigation,  and  a  temporary  injunction  is  now  in  effect. 

The  case,  so  far  as  it  relates  to  Frank  Sullivan  Smith  individually, 
is  predicate  upon  the  alleged  fact  that  none  of  the  property  involved 
in  a  certain  branch  line  of  the  Central  New  York  &  Western  and  de- 
scribed in  the  notice  of  sale  belonged  to  the  sdd  railroad  company. 
Assuming  this  to  be  the  fact,  it  could  give  no  right  to  that  portion  of 
the  relief  demanded  in  respect  to  the  priority  of  the  receiver's  certifi- 
cates, and  to  this  extent,  at  least,  it  may  be  disregarded  in  the  consid- 
eration of  the  case. 

[1,2]  Nor  am  I  able  to  discover  in  this  alleged  fact  any  reason  for 
enjoining  the  sale  of  the  premises  covered  by  the  mortgage  and  the 
decree  of  the  cOurt.  It  is  well  established  that  notwithstanding  the 
fact  that  the  mortgage  in  terms  covers  the  property  of  a  stranger,  and 
such  mortgage  is  duly  foreclosed,  it  does  not  operate  to  divest  the 
true  owner  of  his  property,  vmless  he  is  made  a  party  to  the  action  in 
such  a  manner  as  to  demand  an  adjudication  as  to  his  rights.  Lewis 
v.  Smith,  9  N.  Y.  502,  516,  61  Am.  Dec.  706.;  Rathbone  v.  Hooney, 
58  N.  Y.  463,  467 ;  Tax  Lien  Co.  v.  Schultze,  213  N.  Y.  9,  14,  106-N. 
E.  751,  h.  R-  A.  1915D,  1115,  Ann.  Cas.  1916C,  636.  "It  is  tiie  proper 
purpose  and  scope  of  a  foredosnre  suit,''  say  the  court  in  Rathbone 
V.  Hooney,  supra,  "to  bar  interests  in  the  equity  of  redemption,  and 
the  decree  does  not  affect  rights  paramount  to  those  of  the  mortg^or 
and  mortgagee."  Mr.  Smith  was  not  a  party  in  his  individual  capacity 
to  the  foreclosure  suit  in  which  the  decree  in  question;  was  entered, 
and,  if  he  has  any  property  ri^ts  in  the  branch  railroad  covered  by 
the  mortgage  of  the  Central  New  York  &  Western  Railroad  Company, 
he  is  as  secure  in  those  rights  after  the  sale  as  before. 

[3]  So  far,  then,  as  Mr.  Smith  individuallv  is  concerned,  there  ap* 
pears  to  be  no  ground  for  the  relief  deoaanded  in  the  complaint,  and 
this  feature  of  the  litigation  may  be  dropped  out  of  consideration. 
The  court  in  the  foreclosure  action  of  the  Pacific  Improvement  Com- 
pany against  the  Central  New  Ybrk  &  Western  Railroad  Company 
never  had  any  jurisdiction  either  of  Mr.  Smith  personally  nor  of  the 
subject-matter  of  his  property  rights  in  the  branch  railroad.  It  made 
no  pretense  of  dealing  with  any  of  his  rights  as  an  individual,  and  $ 
decree  binds  only  those  who  are  parties  to  it.  Stevens  v.  Union  Trust 
Co.,  57  Hun,  498,  513,  11  N.  Y.  Supp.  268. 

It  is  true  that  Mr.  Smith  personally  appears  to  be  the  owner  of  a 
small  number  of  the  bonds  secured  by  the  Central  New  York  &  West- 
em  Railroad  Company  mortgage,  but  there  are  no  allegations  of  the 
complaint  which  show  that  he  will  suffer  any  injury  through  the  sale 
of  the  property  mortgaged  to  secure  the  payment  of  these  bonds,  and 
no  such  fact  appears  from  the  evidence;  so  we  may  pasfe  directly  to 
the  real  question  involyed  in  this  litigation,  and  that  is  the  power  of 
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this  court,  upon  the  suit  of  the  receiver  under  a  second  mortgage,  to 
set  aside  the  decree  of  a  court  of  equal  jurisdiction,  with  all  the  neces- 
sary and  proper  parties  before  it,  and  to  subordinate  the  rights  of  the 
bondholders  under  such  decree  to  the  holders  of  the  receiver's  certifi- 
cates.  The  statement  of  the  question,  it  seems  to  me,  suggests  the 
answer;  in  the  absence  of  fraud — and  no  fraud  is  sugg^^ — this 
court  has  no  such  power. 

Having  reached  this  conclusion,  it  may  be  that  the  discussion  should 
end  here,  but  the  case  has  been  elaborately  tried ;  the  record  presents 
several  thousand  pages  of  evidence,  and  it  has  hedn  argued  witli  great 
skill  and  learning.  It  may  not,  therefore,  be  out  of  place  to  present 
the  views  which  are  suggested  in  connection  with  the  problems  pre- 
sented, that  the  appellate  courts  may  understand  the  reasons  upon 
which  the  conclusion  rests,  and  may  have  the  advantage  of  any  si^;*- 
gestions  which  a  discussion  may  bring  to  light. 

My  view  of  this  case  makes  it  unnecessary  to  go  into  the  details  of 
the  evidence  to  determine  whether  there  are  equities  to  be  adjusted, 
but  it  is  important  to  an  understanding  of  the  principles  involved  that 
we  get  a  comprehensive  view  of  the  controlling  fabts.  The  Central 
New  York  &  Western  Railroad  Company  appears  to  have  originated 
in  an  oil  boom  in  Allegany  county,  N/  Y.,  some  time  prior  to  1892,  and 
to  have  extended  to  3ie  vicinity  of  HomeUsville,  in  Steuben  county. 
On  the  1st  day  of  November,  1892,  the  Central  New  York  &  North- 
em  Railroad  Company  was  organized  under  the  laws  of  the  state  of 
New  York,  and  was  authorized  to  build  aiid  maintain  a  railroad  from 
Wayknd  to  a  connection  with  the  Central  Company  Railroad  at  or 
near  Macedon,  in  the  county  of  Wayne,  where  a  connection  was  to  be 
made  with  the  New  York  Central  Lines  and  the  Barge  Canal.  Sub- 
sequently these  two  corporations,  the  Central  New  York  &  Northern 
and  the  Central  New  York  &  Western  Railroad  Companies,  were 
merged  under  the  name  of  the  latter  company,  with  authority  to  con- 
struct and  maintain  a  railroad  from  Olean,  Cattaraugus  county, 
through  Allegany  county,  to  Macedon.  This  all  occurred  before  any 
of  the  matters  relating  to  this  litigation. 

On  the  ISth  day  of  December,  1892,  the  Central  New  Yoric  &  West- 
em  Railroad  Company,  originating  as  above  stated,  executed  and  filed, 
in  the  various  counties  involved,  its  mortgage  upon  its  railroad  prop- 
erties and  franchises,  the  railroad  being  described  as — 
^'extending  from  a  point  near  the  station  bouse  of  the  Western  New  York  ft 
Pennsylvania  Railroad  Company,  in  the  viUage  of  Olean,  In  the  county  of  Cat- 
taraugus, through  the  towns  of  Olean  and  Portville,  in  the  said  county  of 
Cattaraugus,  through  the  towns  of  Genesee,  Bolivar,  Wirt,  IPriendship,  Amity, 
and  Angelica,  in  the  county  of  Allegany  to  the  village  of  Angelica,  in  said 
county ;  and  from  a  point  on  the  line  of  the  railroad  of  the  Genesee  Valley 
Canal  Bailroad  Company,  at  or  near  Bockville,  in  the  town  of  Belfast,  in 
the  said  county  of  Allegany,  and  running  thence  in  a  northwesterly  diiectioQ 
through  the  towns  of  Belfast  and  Angelica,  to  the  said  village  of  Angelica,  at 
a  Junction  point  with  the  said  line  of  road  from  Olean,  first  hereinbefore  de- 
scribed, and  thence  through  the  towns  of  West  Almond,  Blrdsall,  Grove,  and 
Bums,  in  the  county  of  AUegany,  and  the  towns  of  DansviUe  and  Wayland, 
in  the  county  of  Steuben,  to  a  point  on  the  line  of  the  railroad  of  the  New 
York,  Lackawanna  &  Western  Railway  Coujpany,  at  or  near  the  village  of 
Perkinsville,  in  the  said  county  of  Steuben,  with  a  branch  railroad  extending 
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from  a  J\mcti(m  with  the  railroad  of  the  said  Caitral  New  York  &  Western 
Railroad  Company,  at  or  near  Homellsvllle  Junction,  In  said  county  of  Alle- 
gany, through  the  township  and  village  of  Burns,  In  said  county  of  Allegany, 
and  the  township  and  Tillage  of  Arln;)ort  and  the  township  of  Dansvllle,  In 
said  county  of  Steuben,  to  a  point  upon  or  near  the  left  bank  of  Canacadea 
creek,  at  or  near  its  confluence  with  the  Oanlstee  river,  in  the  dty  of  Homell, 
formerly  Homellsvllle,  In  said  county  of  Steuben,  all  In  the  state  of  New  York, 
being  in  all  about  ninety-two  miles  of  railroad." 

[4]  This  railroad  property  had  no  connection  with  any  other  rail- 
road; it  was  a  sepwirate  and  distinct  entity,  as  much  so  as  any  farm 
in  any  of  the  counties  through  which  it  extended.  The  mortga^  was 
given  to  secure  an  issue  of  bonds,  and  in  the  regular  course  of  busi- 
ness a  large  block  of  these  bonds  came  into  the  ownership  of  the 
Pacific  Improvement  Company,  a  corporation  organized  and  doing 
business  under  the  laws  of  the  state  of  California,  which  corporation 
is  the  principal  defendant  in  this  action.  These  bonds  represented  an 
obligation  of  the  Central  New  York  &  Western  Railroad  Company  to 
pay  upon  the  principal  annually  a  given  rate  of  interest  until  the  day 
of  their,  maturity.  As  a  matter  of  familiar  knowledge  to  all,  such  a 
form  of  security,  for  the  payment  of  which,  according  to  its  tenor,  all 
the  obligor's  franchises,  properties,  and  rievenues  were  mortgaged, 
would  induce  the  investment  of  their  moneys  by  all  who  desired  a 
well-secured  corporate  obligation  bearing  a  high  rate  of  interest,  and 
having  a  long  period  of  existence  (Polhemus  v.  F.  R.  R.  Co.,  123  N.  Y. 
502,  506,  26  N.  E.  31,  33),  and  it  was  to  such  a  contract  that  the 
bondholders  became  parties,  through  the  trustee  under  the  mortgage. 
"The  word  'mortgage/  taken  in  its  literal  sense,  and  as  it  would  he 
employed  by  persons  dealing  with  legal  rights,"  say  the  court  in  the 
case  last  above  cited,  "means  the  liability  impressed  by  the  com- 
pany upon  the  property  then  owned  or  thereafter  to  be  acquired,'* 
and  this  conveys  a  very  diflFerent  idea  from  that  involved  in  an 
investment  in  stock  in  a  railroad  corporation.  The  stockholder  takes 
all  the  risks  of  the  enterprise;  he  agrees  that  the  bondholders  shall 
have  a  first  lien  upon  all  the  tangible  and  intangible  property  of  the 
corporation,  and  the  purchaser  of  the  bonds  of  such  a  corporation  is 
not  in  law  called  upon  to  accept  any  other  risks  than  those  for  which 
he  has  contracted.  Undoubtedly  the  rule  is  that,  in  an  action  to  fore- 
close the  mortgage  here  in  question,  the  court  might  have  appointed 
a  receiver,  and  it  might  have  authorized,  as  against  the  bondholders, 
the  issuance  of  certificates  for  the. purpose  of  raising  funds  to  operate 
the  railroad  during  the  time  necessary  to  a  sale  of  the  property,  which 
certificates  might  have  been  made  a  hen  prior  to  that  of  the  bondhold- 
ers. This  is  one  of  the  limitations  upon  the  contract  which  courts  of 
equity  have  long  enforced  for  the  protection  of  all  the  parties  inter- 
ested, including  the  right  of  the  public  to  have  railroads  perform  the 
functions  for  wljich  they  were  created.  "In  railroad  cases,"  say  the 
court  in  Stevens  v.  Union  Trust  Co.,  57  Hun,  498,  513,  11  N.  Y.  Supp. 
268,  276,  followed  Stevens  v.  Central  Nat.  Bank,  69  Hun,  460,  24 
N.  Y.  Supp.  219,  affirmed,  Id.,  144  N.  Y.  50,  39  N.  E.  68,  "the  courts 
have  gone  further  than  in  other  cases  in  displacing  prior  liens  in  order 
to  preserve  and  operate  the  railroad,  but  only  as  between  the  parties 
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to  the  action  actual  or  constructive.  They  can  create  no  lien  against 
persons  not  such  parties  and  can  displace  none.  Raht  v.  Attrill,  106 
N.  Y.  423  [13  N.  E.  282,  60  Am.  Rep.  456],  and  cases  there  cited." 

With  the  mortgage  of  1892  in  full  force  and  eflfect  the  Central  New 
York  &  Western  ^ilroad  Company,  on  or  about  the  1st  day  of  Au- 
gust, 1899,  entered  into  a  joint  agreement  of  .consolidation  under  the 
provisions  of  chapter  565  of  the  Laws  of  1890,  with  the  Pittsburg, 
Shawmut  &  Northern  Railroad  Company,  a  corporation  of  the  state 
of  Pennsylvania,  by  which  the  Central  New  York  &  Western  Railroad 
Company  was  merged  in  and  became  known  as  an  integral  part  of  the 
Pittsburg,  Shawmut  &  Northern  Railroad  Company,  which  latter 
corporation  was  authorized  to  issue  its  capital  stock  in  the  svun  of  $12,- 
000,000,  with  power  and  authority  to  issue  its  bonds  for  an  equal 
amount,  to  be  known  as  first  mortgage  5  per  cent,  fifty-year  gold 
bonds,  to  be  secured  by  a  mortgage  or  deed  of  trust  upon  any  of  its 
railroads,  properties,  real  and  personal,  and  also  its  rij^ts,  privileges, 
contracts,  and  franchises,  and  to  give  in  exchange  said  bonds  at  par 
for  the  debts  of  the  respective  corporations,  parties  thereto,  including 
$1,000,000  bonds  at  par  value  theretofore  issued  by  the  Btifi^alo,  St. 
Mary's  &  Southwestern  Railroad  Company  of  Pennsylvania,  and  a 
like  amount  for  the  Central  New  York  &  Western  Railroad  Company's 
issue,  a  large  portion  of  which  was  then  outstanding.  Acting  under 
this  power  and  authority,  the  Pittsburg,  Shawmut  i&  Northern  Railroad 
Company  todc  the  necessary  steps,  and  issued  its  mortgage  or  deed 
of  trust  to  the  Colonial  Trust  Company  of  New  York,  as  trustee,  to 
secure  the  $12,000,000  of  bonds  so  auUiorized,  and  caused  the  same 
to  be  duly  recorded  in  all  the  counties  in  this  state  which  were  embrac- 
ed in  the  railroad  thus  reorganized  and  merged.  Subsequently,  and 
on  or  about  the  1st  day  of  February,  1902,  the  Pittsburg,  Shawmut 
&  Northern  Railroad  Company  inaugurated  a  new  scheme  of  finance, 
and  duly  executed  its  mortgage  or  deed  of  trust  to  the  defendant 
Central  Trust  Company  of  New  York  upon  all  its  properties  hereto- 
fore mentioned;  as  well  as  upon  4,993  shares  of  th^  capital  stock  of 
the  Shawmut  Mining  Company,  a  corporation  of  Pennsylvania,  out 
of  a  total  issue  of  5,000  shares,  and  9,993  shares  of  the  capital  stock 
of  the  Kersey  Mining  Company,  a  corporation  of  Pennsylvania,  out 
of  a  total  of  10,000  shares,  to  secure  the  issue  of  $15,000,000  of  4  per 
cent.  50-year  bonds.  The  conceded  purpose  of  this  latter  issue  was  to 
retire  the  previous  5  per  cent,  bonds,  and  the  record  shows  that,. with 
the  exception  of  $164,000,  all  of  such  5  per  cent  bonds  have  been  re- 
tired, so  that  the  first  mortgage,  for  practical  purposes,  is  substantially 
out  of  the  way.  Later  the  Hamilton  Trust  Company  of  New  York 
was  substituted  as  trustee  under  the  5  per  cent,  mortgage. 

At  the  time  of  the  merger,  in  1899,  it  was  expected  that  the  bonds 
of  the  Central  New  York  &  Western  Railroad  Company  would  be 
retired  by  the  new  issue  of  securities,  and  contracts  for  that  purpose 
were  entered  into;  but,  owing  to  the  failure  of  the  banking  house 
which  undertook  the  work  of  adjustment,  the  plan  failed,  and  the  de- 
fendant the  Pacific  Improvement  Company  became  the  owner  of  650  of 
these  bonds,  which  it  held  in  1905  and  still  holds.    In  the  year  1905 
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the  Pacific  Inq>rovemeiit  Company,  having  been  refused  action  on  the 
part  of  the  trustee  to  foreclose  the  mortgage  underlying  its  bonds  of 
&e  Central  New  York  &  Western  Railroad  Company,  brought  an 
action  in  behalf  of  the  bondholders,  in  equity,  to  foreclose  the  mort- 
gage, and  this  action  resulted  in  a  foreclosure  decree,  which  was  duly 
entered  in  the  office  of  the  county  clerk  of  Allegany  county  on  the  10th 
day  of  May,  1907.  The  defendants  in  that  action  were  the  Central 
New  York  &  Western  Railroad  Company,  the  Pittsburg,  Shawmut  & 
Northern  Railroad  Company,  Frank  Sullivan  Smith,  as  receiver  of  the 
Pittsburg,  Shawmut  &  Northern  Railroad  Company,  and  Central  Trust 
Company  of  New  York,  as  trustee,  who,  it  will  be  observed,  are  the 
same  parties  who  are  involved  in  the  present  litigation. 

When  the  merger  of  1899  went  into  effect,  clmpter  565  of  the  Laws 
of  1890  was  in  effect.  Section  70  provided  for  the  consolidation  of 
corporations  owning  continuous  lines,  whether  in  this  state  or  a  por- 
tion of  them  in  other  states.  Sections  71  and  72  provided  the  details  of 
the  proceedings  and  for  the  new  corporation,  and  section  73  declared 
that— 

"The  rights  of  aU  creditors^  of,  and  all  Hens  upon  the  property  of,  either  of 
8a<di  corporati<Hi8,  parties  to  such  agreement  and  act,  shall  be  preserved  un- 
impaired, and  the  reepectiLye  corporations  shall  be  deemed  to  continue  in 
existence  to  preserre  the  same,  and  all  debts  and  liabilities  incurred  by  either 
of  such  corporations  shall  thenceforth  attach  to  such  new  corporation,  and 
be  enforced  against  it  and  its  property  to  the  same  extent  as  if  incurred  or 
contracted  by  it" 

"It  was  the  evident  purpose  of  the  statute,"  say  the  court  in  Vilas 
et  al.  V.  Page  et  ah,  106  N.  Y.  439;  462,  13  N.  E,  743,  751,  "that  the 
existing  status  of  each  separate  company  should,  as  respects  creditors 
and  bondholders,  remain  unimpaired  and  unaffected  by  the  consoli- 
dation*'; and  in  Polhemus  v.  F.  R.  R.  Co.,  123  N.  Y.  502,  511,  26  N. 
E.  31,  33,  the  court  say  that  the  "true  theory  of  this  act  is  that  each 
consolidating  company  survives  in  the  consolidated  company,  and 
that  it  represents  each  company  in  its  claims  and  its  obligations,  but 
as  to  mortgage  liabilities  the  properties  acquired  remain  affected  only  as 
they  were  affected  before  fixe  consolidation.  Whatever  the  liability 
created  by  the  mortgage  instrument,  it  shall  not  be  deemed  to  be  ex- 
tended, or  to  affect  the  new  company,  otherwise  than  might  result 
from  a  foreclosure."  In  speaking  of  a  like  statutory  provision,  the 
court  in  Irvine  v.  New  York  Edison  Co.,  207  N.  Y.  425,  430,  101  N.  E. 
358,  360  (Ann.  Cas.  1914C,  441),  say: 

**Thls  reservation  of  the  ri^ts  of  creditors  permits  them  to  proceed  against 
the  debtor  corporation  notwithstanding  such  corporation  is  merged  into 
another,  ^e  rights  of  creditors  include  the  right  to  sue  ^e  debtor  corpora- 
tion and  to  take  the  property  whi^h  was  of  the  debtor  corporation  by  ex- 
ecation  issued  upon  a  Jud^^ent  obtained  against  such  debtor.  Such  right  rests 
upon  the  express  terms  of  the  statute,  and  does  not  necessarily  depend,  as 
has  been  suggested,  upon  the  existence  and  a  finding  of  a  fraudulent  transfer." 

[5,  8]  It  will  thus  be  seen  that  the  merger  of  1899  was  consummat- 
ed under  a  statute  which  made  one  of  the  conditions  of  such  merger 
that  the  constituent  corporations  should  remain  in  being  for  the  pur- 
pose of  meeting  obligations  of  creditors  and  lienors ;  that  they  should 
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continue  to  exist  that  they  might  stte  or  be  sued  ki  respect  to  prior 
engagements;  and  that  the  properties  should  be  subject  to  the  lien 
of  prior  incumbrances  or  of  such  judgments  as  should  be  procured 
against  the  corporations.  In  accepting  this  privilege  the  corpcM-ations 
must  be  deemed  to  have  accepted  the  conditions  imposed,  and  persons 
investing  in  the  securities  of  the  consolidated  corporation,  or  in  the 
certificates  of  its  receiver,  must  be  presumed  to  have  known  the  law, 
and  to  have  purchased  their  securities  in  the  light  of  the  statutory  pro- 
vision above  quoted. 

Subsequent  to  the  merger  above  mentioned,  and  on  or  about  the  1st 
day  of  August,  1905,  the  Central  Trust  Company  of  New  York,  as 
trustee  under  the  4  per  cent,  mortgage,  brought  an  action  to  foreclose 
such  mortgage.  The  defendants  named  in  that  action  were  the  Pitts- 
burg, Shawmut  &  Northern  Railroad  Company,  Shawmut  Minii^ 
Company,  and  the  Kersey  Mining  Company.  In  this  action  Prank  Sul- 
livan Smith  was  appointed  receiver  of  the  properties  of  the  Pittsburg, 
Shawmut  &  Northern  Railroad  Company  and  of  the  two  mining  com- 
panies covered  by  the  4  per  cent,  mortgage,  but  no  mention  was  made 
of  the  Central  New  York  &  Western  Railroad  Company,  nor  of  the 
trustee  under  the  mortgage  of  the  latter  company.  This  suit  was  pros- 
ecuted to  a  decree  of  foreclosure  and  sale,  dated  May  9,  1907,  and 
such  decree  was  duly  entered  in  the  office  of  the  clerk  of  Allegany 
county  on  the  10th  day  of  May,  1907. 

It  will  he  observed  that  the  final  decree  was  made  and  entered  simul- 
taneously with  the  decree  in  the  action  of  the  Pacific  Improvement 
Company  against  the  Central  New  York  &  Western  Railroad  Compa- 
ny, the  Pittsburg,  Shawmut  &  Northern  Railroad  Company,  Frank 
Sullivan  Smith,  as  receiver  of  the  Pittsburg,  Shawmut  &  Northern  Rail- 
road Company,  and  Central  Trust  Company  of  New  York,  as  trustee, 
and  in  neither  decree  is  there  any  attempt  to  make  the  receiver's  cer- 
tificates a  Hen  prior  to  the  lien  of  the  Central  New  York  &  Western 
Railroad  Company's  mortgage.  In  the  foreclosure  of  the  Central  New 
York  &  Western  mortgage  the  decree  specifically  makes  the  mortgage 
a  first  lien  upon  the  premises  brought  within  the  jurisdiction  of  the 
court,  and  in  the  contemporaneous  decree  it  is  adjudged  that  "there  is 
due  upon  the  bonds  of  the  defendant  Pittsburg,  Shawmut  &  Northern 
Railroad  Company,  secured  by  the  mortgages  of  the  defendants  Pitts- 
burg, Shawmut  &  Northern  Railroad  Company,  Shawmut  Mining 
Company,  and  Kersey  Mining  Company,  bearing  date,  respectively, 
February  1,  1902,  and  February  1,  1902,  which  said  mor^ages  were 
made,  executed,  and  delivered  by  the  defendant  Pittsbui]^,  Shawmut  & 
Northern  Railroad  Company  and  the  predecessors  in  title  of  the  de- 
fendants Shawmut  Mining  Company  and  Kersey  Mining  Company,  to 
the  plaintiff  as  trustee,  for  the  equal  benefit  of  the  holders  of  the  fifteen 
million  dollars  of  bonds  of  the  defendant  Pittsburg,  Shawpiut  &  North- 
ern Railroad  Company,"  the  sum  of  $16,054,566.66,  with  interest  from 
the  1st  day  of  March,  1907,  and  it  is  ordered,  adjudged,  and  decreed 
^'that  the  defendants  in  this  action"  are  "barred  and  foreclosed  of  all 
right,  title,  interest,  claim,  lien,  and  equity  of  redemption  of,  in,  to, 
or  in  respect  to  the  mortgaged  premises,  property,  rights,  and  interests 
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described  in  said  mor^ge,"  and  that  "said  mortgstged  premises  and 
property,  real  and  personal,  rights  and  interests  berdiiaiter  set  forth 
and  mentioned  and  described  in  the  amended  complaint  in  this  action 
and  in  the  said  mortgages,'*  be  sold,  etc. 

f  7->]  Under  the  provisions  of  chapter  565  of  the  Laws  of  1890,  as 
well  as  by  the  fair  reading  of  the  decrees  in  these  contemporaneous  ac- 
tions in  the  same  court  in  the  same  county,  and  the  pleadings  in  the  ac- 
tions, the  property  of  the  Central  New  York  &  Western  Railroad  Com- 
pany  never  came  within  the  jurisdiction  of  the  court  in  the  action  in 
which  Mr.  Smith  was  appointed  receiver,  except  to  the  extent  -of  the 
rights  which  the  consolidated  corporation  might  have  in  the  Central 
New  York  &  Western  Railroad  after  the  payment  of  the  bonds  secured 
by  the  mortgage  of  1892.  The  consolidated  corporation  undoubtedly 
owned  the  equity  o^  redemption  at  the  time  the  receiver  was  appointed 
in  the  4  per  cent,  foreclosure  action,  and  the  court  acquired  jurisdic- 
tion of  the  parties,  and  of  the  subject-matter  before  it ;  but,  from  the 
nature  of  the  case,  it  could  only  acquire  jurisdiction  of  so  much  of 
the  subject-matter  as  all  the  parties  before  it  held.  Stevens  v.  Union 
Trust  Co.,  57  Hun,  498,  513,  11  N.  Y.  Supp.  268;  Stevens  v.  Central 
Nat.  Bank,  69  Hun,  460,  462,  24  N.  Y.  Supp.  219;  Id.,  144  N.  Y. 
50,  39  N.  E.  68.  So  long  as  the  mortgagee  under  the  Ceirtral  New 
York  &  Westfem  mortgage  remained  passive,  the  receiver  in  the  4  per 
cent,  foreclosure  had  a  right  to  the  possession  of  the  Central  New  York 
&  Western  railroad  property,  and  to  the  revenues  of  such  corporation 
(Polhemus  v.  F.  R.  R.  Co.,  123  N.  Y.  502,  MO,  26  N.  E.  31) ;  but  when 
the  Pacific  Improvement  Company  (on  the  refusal  of  the  trustee  to 
act)  brought  a  representative  action,  and  summoned  the  Pittsburg, 
Shawmut  '&  Northern  Railroad  C9mpany  and  its  receiver  as  defend- 
ants, for  the  purpose  of  foreclosing  the  Central  New  York  &  Western 
mortgage,  it  acquired  jurisdiction  of  the  proper  parties  and  the  sub- 
ject-matter embraced  within  that  mortgage;  and  the  practice  of  mov- 
ing before  one  judge  at  Special  Term  to  override  the  order  or  judg- 
ment of  another  judge  at  Special  Term  is  not  sanctioned  by  any  pro- 
vision of  the  Code  of  Civil  Procedure.  It  amounts  virtually  to  an 
appeal  from  one  Special  Term  to  another  for  a  review  of  the  farmer 
judgment  or  order,  while  the  Constitution  and  laws  of  this  state  pro- 
vide distinct  appellate  tribunals  for  such  reviews.  Piatt  v.  New  York 
&  Sea  Beach  Railway  Co.,  170  N.  Y.  451,  458,  63  N.  E.  532.  The 
court  having  jurisdiction  of  the  proper  parties,  and  of  the  subject-mat- 
ter, foreclosed  the  Central  New  York  &  Western  mortgage,  and  de- 
creed the  sale  of  the  property  covered  by  the  mortgage,  for  the  pur- 
pose of  paying  the  outstanding  bonds.  It  made  the  decree,  declaring 
the  same  a  lien  prior  to  all  rights  of  the  defendants  in  that  action,  and 
none  of  the  defendants  appealed  from  that  decree ;  and  it  has  never 
been  suggested  that  there  was  any  lack  of  jurisdiction  in  that  action, 
or  that  the  decree  wafe  in  any  manner  tainted*  with  fraud.  The  decree, 
by  the  failure  of  the  defendants  to  appeal  within  die  time  limited  by 
law,  became  final  aitd  tmalterable,  because  no  further  right  of  appeal 
or  review  existed,  and  it  became  a  property  right  of  which  the  plain- 
tiff could  not  be  deprived  without  due  process  of  law.    Germania  Sav- 
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ings  Bank  v.  Suspension  Bridge,  159  N.  Y.  362,  368,  54  N.  E.  33 ; 
Livingston  v.  Livingston,  173  N.  Y.  382,  383,  66  N.  E.  123,  61  L.  R. 
A.  800,  93  Am.  St.  Rep.  600,  and  authorities  there  cited 

[10]  If  the  receiver  had  any  standing  to  urge  the  priority  of  the 
certificates  issued  under  the  orders  of  the  court  under  any  circumstanc- 
es he  had  that  power  when  he  was  summoned  to  appear  in  the  Central 
New  York  &  Western  foreclosure  action  in  1905,  and,  having  acquiesc- 
ed in  that  judgment  for  years,  he  cannot  now  come  into  this  court  and 
maintain  this  action.  Every  person  and  corporation  having  any  ap- 
parent interest  in  the  foreclosure  action  here  under  consideration  was 
present,  and,  if  there  is  any  such  thing  as  a  conclusive  adjudication,  it 
seems  to  me  it  must  exist  here  and  bar  the  present  action.  The  various 
efforts  which  have  been  made  to  accomplish  the  result  sought  in  this 
action  by  indirect  processes,  and  which  have  severally  failed,  cannot, 
in  the  absence  of  some  defect  of  a  jurisdictional  or  fraudulent  nature, 
prevail  in  this  direct  action.  Drake  v.  New  Yoric  Suburban  Water  Co*, 
36  App.  Div.  275,  278,  55  N.  Y.  Supp.  225. 

It  only  remains  to  consider  whether  the  recent  determination  of  the 
court  in  Central  Trust  Co.  v.  Pittsburg,  Shawmut  &  Northern  Rail- 
road Co.,  223  N.  Y.  347,  119  N.  E.  565,  has  in  any  manner  restated 
the  law  to  an  extent  which  calls  upon  this  court  to  assume  jurisdic- 
tion. While  the  court  in  its  opinion  goes  over  much  of  the  detail  of 
this  controversy,  the  question  before  the  court,  on  aa  appeal  by  per- 
mission from  an  order  of  the  Appellate  Division  of  the  Supreme  Court, 
which  reversed  an  order  of  the  Special  Term  authorizing  an  issue  of 
receiver's  certificates  in  so  far  as  it  provided  that  the  lien  of  such  cer- 
tificates should  be  prior  to  that  of  the  first  mortgage  covering  certain 
of  the  railroad  properties,  was,  "PJad  the  Special  Term  power  to  de- 
termine the  question  of  the  priority  of  the  receiver's  certificates,  upon 
the  motion  and  the  papers  before  it,  as  against  the  first  mortgage  bond- 
holders or  their  trustee  named  in  the  first  mortgage?" 
•  [11-18]  It  is  to  be  observed,  in  the  first  place,  that  the  attention  of 
the  court  was  not  called  to  the  provisions  of  chapter  565  of  the  Laws 
of  1890,  and  the  construction  which  the  court  had  placed  upon  the 
statute,  under  which  the  merger  took  place.  In  its  discussion  in  Cen- 
tral Trust  Co.  V.  Pittsburg,  Shawmut  &  Northern  Railroad  Co.  Case, 
supra,  the  court  declares  that  "when  all  the  propertjr  of  a  railroad  cor- 
poration is  temporarily  in  the  immediate  control  of  a  court  of  general 
jurisdiction  and  in  the  possession  of  a  receiver,  and  it  appears  neces- 
sary," it  mav  authorize  the  borrowing  of  money  upon  receiver's  cer- 
tificates, and  that  in  a  proper  case  it  may  make  such  certificates  "a 
lien  prior  to  all  other  liens  on  the  property  of  the  corporation"; 
quoting  the  language  of  the  court  in  Union  Trust  Co.  v.  Illinois  Mid- 
land Railroad  Co.,  117  U.  S.  434.  6  Sup.  Ct.  809,  29  U  Ed.  963.  Fur- 
ther along  the  court  say  that  "the  receiver  when  appointed  became  & 
custodian  of  all  the  property  of  the  corporation.  The  possession  of 
such  a  receiver  is  the  possession  of  the  court,  and  it  is  not  circum- 
scribed by  the  priority  in  interest  of  the  mortgage,  judgmait,  or  claim 
of  the  person  or  corporation  upon  whose  motion  he  vas  appointed  re- 
ceiver."   There  can  be  no  question  about  these  general  propositions. 
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but  "general  expressions  are  to  be  taken  in  connection  with  the  cases 
in  which  those  expressions  are  used."  Cohens  v.  Virginia,  6  Wheat 
264,  399,  5  L.  Ed.  257.  "Principles  are  not  established  by  what  was 
said,  but  by  what  was  decided,  and  what  was  said  is  not  evidence  of 
what  was  decided,  unless  it  relates  directly  to  the  question  presented 
for  decision."  People  ex  rcl.  Met.  St.  Ry.  Co.  v.  Tax  Commissioners, 
174  N.  Y.  417,  .447, 67  N.  E.  69,  71  (63  L.  R.  A.  884,  105  Am.  St.  Rep. 
674).  No  case  to  which  our  attention  has  been  called  has  ever  held 
that  distinct  property,  owned  by  a  distinct  individual  or  corporation, 
and  mortgaged  to  secure  the  debt  of  such  individual  or  corporation, 
could  be  mjule  subject  to  the  lien  of  receiver's  certificates  issued  upon 
the  foreclosure  of  a  mortgage  upon  a  different  property,  to  secure 
a  different  obligation,  and  made  by  a  different  individual  or  corpora- 
tion. The  mortgage  made  and  recorded  by  the  Central  New  York  & 
Western  Raihx)ad  Company  in  1892  covered  a  distinct  railroad  prop- 
erty. It  had  no  relation  whatever  to  the  Pittsburg,  Shawmut  &  North- 
em  Railroad  Company ;  that  corporation  had  no  being  whatever  until 
some  10  years  later.  When  the  merger  was  made,  in  1899,  the  statute 
which  authorized  such  a  merger  distinctly  provided  that  "the  rights 
of  all  creditors  of,  and  all  liens  upon  the  property  of,  either  of  such 
corporations,  parties  to  such  agreement  and  act,  shall  be  preserved  un- 
impaired, and  the  respective  corporations  shall  be  deemed  to  continue 
in  existence  to  preserve  the  same" ;  and  when  the  receiver  was  appointed 
in  the  action  to  foreclose  the  second  mortgage  of  the  Pittsburg,  Shaw- 
mut &  Northern  Railroad  Company  the  court  acquired  no  jurisdiction 
of  the  property  which  was  of  the  Central  New  York  &  Western  Rail- 
road Company,  which  corporation  continued  to  exist  for  the  purpose 
of  meeting  the  obligations  secured  by  its  mortgage  of  1892.  While 
there  is  no  doubt,  therefore,  of  the  general  proposition  that  the  court, 
having  jurisdiction  of  all  the  property  of  a  railroad  corporation,  may 
impose  the  lien  of  receiver's  certificates  ahead  of  prior  mortgages,  in 
the  manner  stated  by  the  court,  it  is  only  to  the  extent  that  the  court 
has  jurisdiction  of  the  property.  So  long  as  the  mortgage  continued 
in  existence  the  Central  New  York  &  Western  Railroad  Company  con- 
tinued in  existence  and  owned  the  property  covered  by  the  mortgage, 
and  the  Pittsburg,  Shawmut  &  Northern  Railroad  Company  owned, 
for  the  purposes  of  its  subsequent  mortgage,  only  so  much  of  the 
Central  New  York  &  Western  Railroad  Company  property  as  should 
survive  the  discharge  of  the  lien  of  its  mortgage.  This  property  of 
the  Pittsburg,  Shawmut  &  Northern  Railroad  Company,  limited  by 
statute,  was  "all  the  property  of  the  corporation"  to  come  within  the 
jurisdiction  of  the  court;  and  the  possession  of  the  receiver  is, 
of  course,  "the  possession  of  the  court,  and  it  is  not  circumscrib- 
*  ed  by  the  priority  in  interest  of  the  mortgage,  judgment,  or  claim 
of  the  person  or  corporation  upon  whose  motion  he  was  appoint- 
ed receiver."  Of  course,  if  the  Central  New  York  &  Western  Railroad 
Company  mortgage  was  a  first  mortgage  upon  the  Pittsburg,  Shawmut 
&  Northern  Railroad,  and  Mr.  Smith  was  appointed  receiver  in  an  ac- 
tion to  foreclose  the  third  mortgage  upon  the  same  property,  the  court 
would  have  the  power  to  make  the  receiver's  certificates  a  prior  lien 
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to  the  first  mortgage  in  a  proper  case,  and  the  jurisdiction  would  not 
be  limited  to  the  equities  involved  in  the  third  mortgage;  it  would 
reach  and  cover  the  entire  property  of  such  railroad  company.  But 
the  Central  New  York  &  Western  Railroad  Company's  mortage,  made 
in  1892,  before  there  was  any  Pittsburg,  Shawmut  &  Northern  Railroad 
Company,  is  not  a  first  mortgage  in  any  such  sense.  It  has  no  rela- 
tion, in  law  or  equity,  to  the  mortgage  under  which  Mr.  Smith  was  ap- 
pointed receiver,  and  the  statute  under  which  the  consolidation  was 
effected  specially  provides  that  the  properties  shall  not  be  merged  to 
the  prejudice  of  the  rights  of  lienholders  or  creditors.  The  5  per 
cent,  mortgage  of  the  Pittsburg,  Shawmut  &  Northern  Railroad  Com- 
pany was  the  first  mortgage  in  its  relation  to  that  railroad ;  and  when 
the  second  or  4  per  cent,  mortgage  was  foreclosed  the  entire  property 
of  that  railroad  corporation,  including  the  equity  of  redemption  under 
the  Central  New  York  &  Western  Railroad  Company  mortgage,  came 
under  the  jurisdiction  of  the  Supreme  Court,  and  it  is  not  tto  be  doubted 
that,  under  a  proper  state  of  f  actSi  the  court  would  have  the  power  to 
make  the  receiver's  certificates  a  first  lien  upoti  the  property  thus  with- 
in its  jurisdiction,  without  the  presence  of  the  holders  of  the  first 
mortgage,  subject  to  their  right  to  be  subsequently  heard.  Union  Trust 
Co.  V.  Illinois  Midland  Co.,  117  U.  S.  460,  6  Sup.  Ct  809,  29  L.  Ed. 
963.  The  court  acquired  jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter before  it,  but;  from  the  nature  of  the  case,  it  can  only  ac- 
quire jurisdiction  of  so  much  of  the  subject-matter  as  all  the  parties 
before  it  hold  (Stevens  v.  Union  Trust  Co.,  57  Hun,  498,  513,  11  N. 
Y.  Supp.  268;  Stevens  v.  Central  National  Bank,  69  Hun,  460,  24  N. 
Y.  Supp.  219;  Stevens  v.  Central  National  Bank,  144  N.  Y-  50,  39 
N.  E.  68) ;  and  the  parties  before  the  court  in  the  action  in  which 
Mr.  Smith  was  appointed  receiver  did  not  hold  any  part  of  the  prop- 
erty of  the  Centred  New  York  &  Western  Railroad,  and  the  holders 
of  the  bonds  of  the  latter  corporation  did  not,  either  in  law  or  equity, 
dedicate  their  money  to  the  experiments  undertaken  by  the  receiver 
of  the  Pittsburg,  Shawmut  &  Northern  Railroad  Ccwnpany.  We  may 
well  say,  in  the  language  of  the  court  in  Raht  v.  Attrill,  106  N.  Y.  423, 
431,  13  N.  E.  282,  283  (60  Am.  Rep.  456),  that  "this  case  illustrates 
what  I  apprehend  has  been  the  common  experience  where  a  court,  de- 
parting from  its  apjpropriate  judicial  functicwi,  has  undertaken  to  man- 
age and  carry  on  the  business  of  a  failing  and  insolvent  corporation." 
If  the  court  in  Central  Trust  Co.  v.  Pittsburg,  Shawmut  &  Northern 
Railroad  Co.,  223  N.  Y.  347,  119  N.  E.  565,  merely  held,  as  it  does,  that 
the  Pacific  Improvement  Company  had  such  notice  of  the  motion  to 
reissue  certificates  of  the  receiver  for  the  purpose  of  taking  up  those 
which  had  become  due,  and  to  make  such  reissued  certificates  a  lien 
aliead  of  the  mortgage  of  the  Central  New  York  &  Western,  as  called  * 
upon  it  to  assert  its  rights  before  the  court,  sending  the  matter  back  to 
the  Appellate  Division  to  consider  the  question  upon  the  merits,  it 
cannot  be  considered  an  authority  for  this  court  to  take  up  the  ques- 
tion anew,  or  to  disregard  the  clear  provisions  of  the  statute,  which 
deprives  any  court  of  jurisdiction  over  the  property  of  the  Central  New 
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York  &  Western  Railroad  Company,  except  to  enforce  the  mortgage 
contract. 

"As  between  creditors  by  mortgage  and  general  creditors,  the  former 
are  entitled  to  priority  of  payment  out  of  the  mortgaged  property  by 
their  contract  and  by  the  law  of  the  land.  The  law  recognizes  the 
validity  of  contracts  of  mortgage,  and  enforces  them,  subject  to  certain 
regulations  for  the  protection  of  subsequent  purchasers  or  incumbranc- 
ers. The  lien  of  the  mortgage  attaches  not  only  to  the  land  in  thtt 
condition  in  which  it  was  at  the  time  of  the  execution  of  the  mortgage, 
but  as  changed  or  improved  by  accretions,  or  by  labor  expended  upon 
it  while  the  mortgage  was  in  existence.  Creditors,  having  debts  cre- 
ated for  money,  labor,  or  materials  used  in  improving  the  mortgaged 
property,  acqmre  on  that  account  no  legal  or  equitable  claim  to  displace 
or  subordinate  the  lien  of  the  mortgage  for  their  protection." 

[17]  "It  would  be  unwise,  we  think,  to  extend  the  power  of  the 
court  in  dealing  with  property  in  the  hands  of  receivers  to  the  practi- 
cal subversion  or  destruction  of  vested  interests,  as  would  be  the  case 
in  this  instance  if  the  order  of  August  17th  should  be  sustained.  It  is 
best  for  all  that  the  integrity  of  contracts  should  be  strictly  guarded 
and  maintained,  and  that  a  rigid,  rather  than  a  libferal,  coristriictJon 
of  the  power  of  the  court  to  subject  property  in  the  hands  of  receiv- 
ers to  charges,  to  the  prejudice  of  creditors,  should  be  adopted."  Raht 
V.  Attrill,  supra. 

The  trustee  and  bondholders  under  the  Central  New  York  &  West- 
em  Railroad  Company  mortgage  are  neither  necessary  nor  proper  par- 
ties to  the  action  in  which  Mr.  Smith  was  appointed  receiver.  The 
property  covered  by  their  mortgage  had  no  relatioft  to  that  covered 
by  the  Pittsburg,  Shawmut  &  Northern  Railroad  Company  mortgage, 
under  the  statute  governing  the  merger  of  the  railroads,  and  the  court 
can  create  no  Ben  against  persons  or  corporations  not  sudh  parties,  and 
can  displace  none.  Stevens  v.  Union  Trust  Co.,  57  Huuj  498,  513,  11 
N.  Y.  Supp.  268,  and  authority  there  cited. 

I  have  no  doubt  that,  had  the  court's  attention  been  called  to  the 
statute,  it  would  have  been  more  particular  to  have  defined  the  limits 
of  the  powers  of  the  courts  below,  but,  in  any  event,  I  am  unable  to 
discover  any  justification  for  tfii's  court  to  review  the  acts  of  the 
court  in  flie  foreclosure  action  under  the  Central  New  Yoric  &  Western 
Railroad  Company  mortgage. 

The  complaint  should  be  dismissed,  with  costs. 
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a04  Misc.  Bep.  442)  > 

In  re  FET2ER. 

(Supreme  Court,  Special  Term,  New  York  Comity.    September  10,  1»18») 

1.  Becobds  ^=»9(T) — Registration  of  Title— Sutficienct  or  Notice. 

In  a  proceeding,  under  Laws  1918,  c.  572,  to  register  a  title,  an  ad- 
Joining  owner  who  actually  received  the  notice  mailed  to  him  cannot 
oomplain  that  it  was  not  properly  addressed. 

2.  Reoobds  «=»9(7) — I^bgistbation  op  Titub— Description  in  Notice. 

Description  in  a  notice  to  adjoining  landowners.  In  a  proceeding  to 
register  title,  giving  the  street  number  and  being  otherwise  ample  to  give 
general  notice  to  an  interested  party  of  the  property  to  be  registered.  Is 
sufficient  under  Laws  1918,  c»  572,  amending  Real  Property  Law,  S  88ft, 
but,  under  section  879,  the  petition  must  contain  an  "adequate  description." 

Application  by  Frank  Fetzer  for  registration  of  title  under  chapter 
572  of  the  Laws  of  1918,  opposed  by  one  Stucky.    Application  granted. 
Walter  Fairchild,  of  New  York  City,  for  petitioner. 
Merton  E.  Lewis,  Atty.  Gen.,  of  Albany,  for  the  People. 
Henry  Crof oot  White,  of  New  York  City,  for  defendant  Stucky. 

OTTINGER,  J.  This  is  an  application  for  registration  of  title  un- 
der chapter  572  of  the  Laws  of  1918,  amending  Real  Property  Law 
(Consol.  Laws,  c.  50),  An  adjoining  owner  named  Stucky,  who  has 
appeared  herein  by  an  attorney,  raises  certain  objections  to  the  pro- 
ceedings. 

[1]  The  first  objection  is  that,  although  the  notice  required  by  the 
statute  was  actually  recdved  by  Stucky  and  was  followed  by  an  ap- 
pearance by  an  attorney,  the  proceedings  are  defective  because  the 
notice  was  sent  to  Stucky  at  the  wrong  address,  but  was  finally  for- 
warded to  the  right  address.  The  contention  is  too  technical  to  be  sus- 
tained. The  provision  of  section  385  of  the  act  (Real  Property  Law)  , 
as  amended,  so  far  as  it  relates  to  adjoining  owners,  is  that  the  court 
shall,  so  far  as  possible,  require  proof  of  "actual  notice  to  all  ad- 
joining owners,"  and  this  is  followed  by  the  statement  that  "notice 
to  such  persons  by  mail  shall  be  by  registered  letter  demanding  a  re- 
turn." The  receipt  of  actual  notice  is  therefore  the  main  requirement 
of  the  statute  in  this  regard,  and  if  such  notice  be  received  it  would 
appear  that  notice  by  mail  is  not  even  necessary.  The  fair  inference 
from  the  language  of  the  statute  is  that  if  notice  is  given  by  mail  it 
shall  be  by  registered  letter  demanding  a  return,  but  it  is  preferable  to 
have  actual  notice. 

[2]  The  next  objection  relates  to  the  description  in  the  notice.  The 
gtreet  number  of  the  property  was  mentioned,  also  the  width  of  the 
frontage  on  the  avenue,  and  the  distance  of  the  point  of  beginning 
from  the  nearest  comer,  as  well  as  a  statement  of  the  depth  of  the 
plot.  The  description,  however,  failed  to  indicate  whether  or  not  the 
depth  of  the  lot  was  parallel  to  the  nearest  street,  or,  indeed,  in  what 
direction  such  lines  ran.  If  the  statute  required  the  notice  to  contain 
an  accurate  description,  such  notice  would  plainly  be  sufficient.  The 
act,  however,  draws  a  distinction  between  the  description  which  is 
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required  ia  the  petition  and  that  to  be  contadried  in'the'rtotica  Un- 
der section  379,  the  petition  is  required  to  contain  an  "adequate  de- 
scription/* whereas  section  380  requires  the  examiner's  report  to  con- 
tain "a  short  form  of  description  of  the  property  *  *  *  which 
form  is  to  be  used  in  the  notice  provided  for  by  section  386."  In  my 
judgment  the  form  of  description  in  the  notice  is  suffident  if  it  fairly 
calls  the  attention  of  adjoining  owners  or  others  interested  to  the 
particular  property  intended,  and  it  need  not  contain  all  the  elements 
of  a  full  description.  In  the  instant  case  the  fact  that  the  property 
was  described  fay  street  number^  and  that  the  description  is  otherwise 
ample  to  give  general  notice  to  an  interested  person  of  the  property 
to  be  registered,  is  sufficient.  Upon  such  person  being  thus  notified, 
if  the  question  of  the  exact  description  of  the  property  becomes  im- 
portant, he  ma^  ascertain  it  from  the  petition.  In  this  particular  case 
all  of  the  parties  have  received  notice,  and  no  objection  to  the  regis- 
tration of  title  is  made  except  bv  Uie  adjoining  owner  aforementioned. 
Application  to  register  the  title  is  granted. 


(184  ApiK  Div.  607) 

In  re  NBSII/S  WUUU 

(Sopreme  Court,  Appellate  DiyisloD,  Second  Department.    October  4,  1918.) 

1.  Wiixs  ^=»416 — Probate — ^Leoal  Expenses  in  Sustaining  WtLL — Aujow- 

ANOB  TO  EXKOUTOB. 

Tbe  aUowance  for  legal  expenses  made  by  a  decree  admitting  the  will 
to  probate  should  be  made  to  the  executors,  and  not  to  the  attorneys. 

2.  Wnxs  ^=»416 — ^Pbobatb — Costs  and  Disbubsekents  ot  Sustaining  Will 

— ^Allowance  to  Pabtix& 

Decree  admitting  will  to  probate  should  award  costs  and  disbursements 
of  sustaining  win  to  the  parties,  and  not  to  th^r  attorneys,  leaving  the 
parties  to  recognize  the  respective  claims  of  their  attorneys. 

3.  £<xbcutob8  and  Administbatobs  ^=»31 — ^Tbmpobabt  Adionistbatob^-Bf- 

FECT  OF  PXRHANENT  LETTSBS. 

Where  temporary  administrator  is  appointed,  formal  revocation  of  the 
temporary  letters^  upon  Issuing  of  permanent  letters  to  executors,  is.  un- 
necessary ;  the  issuing  of  permanent  letters  In  itself  effecting  retirement 
of  temporary  administrator  and  discontinuance  of  his  administration. 

Appeal  from  Surrogate's  Court,  Westchester  County. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  George 
E.  Neil,  deceased.  From  a  part  of  the  decree  admitting  the  will  to 
probate,  Myra  J.  Neil  and  another,  l^jatees,  appeal.  Affirmed,  as 
modified. 

Argued  before  JENKS,  P.  J.,  and  MILI^S,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Daniel  S.  Remsen,  of  New  York  City,  for  appellants. 
William  J.  Fallon,  of  White  Plains,  for  respondents, 

PER  CURIAM.  [1,2]  We  think  that  the  allowance  for  legal  ex- 
penses in  sustaining  the  will  should  be  reduced  from  $5,000  to  $2^000. 
The  decree  should  provide  that  the  allowance  be  paid  to  the  executors, 
and  that  the  award  of  costs  and  disbursements  should  be  paid  to  the 
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paifties,  not  to  their  attorneys.  But  doubtless  the  executors  and  the 
parties  .will  forthwith  recognize  the  respective  claims  of  their  attorneys. 
[3]  .There  is  no  merit  in  the  appeal  of  certain* legatees  from  that 
part  of  the  decree  that  directs  the  temporary  administrator  to  hand 
over  his  charge  to  the  executors.  When  permanent  letters  are  issued, 
formalrievocation  of  the  temporary  letters  is  not  necessary,  inasmuch 
as  the  issue  of  permanent  letters  in  itself  effects  the  retirement  of  the 
temporary  administrator  and  discontinuance « of  his  administration. 
Redfield  on  Law  and  Practice  of  Surrogates*!  Courts  (7th  Ed.)  p.  371. 
'  The  decree  of  the  Surrogate's  Court  of  Westchester  County  is  mod- 
-iiied,  in  accord  with  this  opinion,  and,  as  so  modified,  is  affiizned,  with- 
out costs.    Se^  order. 


tX04  Misc.  Rep.  616)     . 

In  re  ZIMMERMAN'S  WILU 

(Surrogate's  Court,  New  York  County.    October  7,  1918.) 

1.  Wills  (S=>312 — Probate — Contested  Proceedings — Status  of  Objector. 
Wliere  proponents  of  will  question  status  and  interest  of  objector,  the 
established  practice  in  the  Surrogate's  Court  is  for  court  to  take  cog- 
nizance of  the  issue  of  status  and  interest,  meanwhUe  withholding  the 
other  issues  to  a  conveni^t  d&y  for  trial  Before  him  with  the  aid  of  a 

jjui^r.^,,  -  .. )    /      •  -.   ,  •  .■       ' 

Zn  Wills  <©=>312 — Probate — Contested  Proceedings — ^Status  of  Objector- 
Submission  TO  Jury. 

Where  proponents  of  will  question  status  and  interest  of  objector,  no 
Jury  need  be  drawn  for  single  purpose  of  di^)oslng  of  such  preliminary 
.  Jssue,  though  probate  contest  is  on  trial  at  a  Jury  session  of  the  Court, 
'  nor  mvLSit  such  i^sue  be  decided  in  the  course  of  the  actual  submission  to 
jury  of  the  issues  oi;  fact  raised  by  objections  to  the  protwite. 
i.  Wills  ^=»320 — Probate — Contested  Proceedikob — ^Discretion  of  Surro- 
gate. 

In  the  absence  of  any  statutory  direction  to  that  end,  the  course  of  the 
frtaT  in  contested  prc/bate  proceedings,  where  jury  Is  demanded,  rests 
in  the  discretion  of  the  surrogate  presiding,  when  the  issues  appear  on 
'the  trial  docket  of  the  Surrogate's  Court. 
4. 'WiLL8^=>312 — ^Probate — Contested  Proceedings — ^Issues  op  Fact. 

In  contested  probate,  all  Issuable  matters  of  fact  need  not  be  determined 
in  the  course  of  the  actual  trial  of  the  Issues  of  fact  raised  by  the  ob- 
jections. 

5.  Jury  «^=>31(3)-^Infrin(Wmj:nt  of  Right  to  Trial  by. 

Code  Civ.  Proc.  i  2617,  coiifening  a  right  of  trial  by  jury  in  Surrogate's 
Court  in  contested  probate  proceedings,  ex  hypothesi  would  be  amply  sat- 
isfied by  surrogate's  due  submission  to  jury  at  any  time  of  appropriate 
issues  of  fact ;  the  course  and  time  of  submission,  in  absence  of  statutory 
direction,  being  largely  discretionary  with  presiding  surrogate. 

6.  Wills  ^=>316(1) — Contested  Probate — Submission  of  Issues  to  Jury. 

A  surrogate  in  contested  probate  may,  in  exercise  of  discretion,  submit 
an  issue  of  trtind  to  one  jury,  and  at  a  subsequent  time  submit  an  issue 
of  undue  influence  to  another  jury. 

7.  Wills  €=»320 — Probate — Action  in  Rem — ^Procedure. 

A  probate  proceeding  being  in  rem  and  in  the  nature  of  an  inquest,  and 
not  a  trial  of  an  action  at  law,  should  be  conducted  by  surrogate  in  man- 
ner best  calculated  to  elicit  the  truth. 

8.  Wills  ^=»357 — Probate — ^Appellate  Division. 

Appellate  Dirision  is  a  court  of  original  jurisdictloo.  In  probate  cases. 
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9.  OONT&AOTB  «5P97(1)— Void  iNSraUllENTa— -IlATlFiaATIOII. 

Generally  a  void  iiistnunent  may  not  be  ratified. 

10.  ASSIONHENTB  ^»e9— AflSIGNMENT  OF  ShABE  PbIOB  TO  ANCESTOB'S  DEATH— 

Ratipicatiow. 

Where  expectant  heir  asRigned  her  interest  in  ancestor's  estate  prior  to 
ancestor's  death,  ratification  of  assignment  in  writing  executed  subsequent 
to  ancestor's  death  may  operate  as  new  assignment 

11.  Descent  and  DiSTBiBtrrioN  ^=>68— Rights  of  Expectaitt  Hxibs  befobb 

Ar^cESTOB's  Death. 

The  expectancy  of  an  heir  apparent  is,  during  the  life  of  his  ancestor, 
a  mere  lope  or  antidpatioci. 

12.  ABSlONAfBNTS   9a»S^fi2XPB7TAN0IBa 

The  assignment  of  a  spes  successlonis  is  contrary  to  public  policy,  within 
Personal  Property  Law,  {  41,  subd.  3.  making  claims  and  demands  In 
contravention  of  public  poJicy  nontransferable. 

13.  CouBTS  ^=>202(1)— Pbobate — ^Pbocedube. 

The  SarrogateB*  Courts,  when  not  regulated  by  statute  or  decisions  of 
the  courts  of  last  resort,  proceed  aooording  to  the  course  of  the  old  com- 
mon law  applicable  to  the  Surrogates'  Courts  at  their  inception  as  courts 
of  this  state. 

14.  Wills  ^=^272 — Probate  Pboceedinqs — ^Natttbe — "Action." 

A  probate  proceeding,  under  Surrogate's  Act  of  1914,  is  not  an  "action," 
under  Code  dv.  Ppoc  U  416,  3339,  but  continues  a  special  proceeding  in 
T&n,  the. precise  r  nature  of  which  can  be  determined  only,  by  reference  to 
the  common  law  of  Surrogates*  Courts. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series;  Action.] 

15.  Coubts  ^=»92 — Opinions — ^Dicta. 

Court's  dictum  in  an  aocouhtin^  proceeding  as  to  the  proper  parties  to 
such  a  proceeding  1b  net  res  Judicata  as  to  parties  in  probate  proceedings 
in  an  actKtt  that  is  strictly  a  probate  proceeding. 

16.  Coubts  ^=»95(1) — Opinions — Fobeion  Coubts — Pboceedinos  in  IU:h. 

Modem  adjudications  of  foreign  courts  proceeding  in  rem,  unlike  adjudi- 
cations in  personam,  are  an  unusual  authority  everywhere  in  courts  of 
like  character. 

17.  Wills  ^=»220— Contested  Pbobate— PABTiES-^JEsrui  Que  Tbust. 

Where  ther  right  to  share  In  distribution  of  an  estate  and  the  right 
to  contest  a  will  were  transiSerred  to  trustee,  either  the  cestui  alone«  or  the 
trustee  alone,  or  both  together,  may  contest  the  probate  of  the  will. 

In  the  matter  of  the  probate  of  a  paper  propounded  as  the  last  will 
and  testament  of  Margaret  E.  Zimmerman,  deceased.  Objections  to 
the  probate  filed  by  C.  Clinton  Purniss,  and  a  preliminary  question 
raisai  by  proponents  as  to  the  right  of  objector  to  file  objections.  Ob- 
jector's status  and  interest  held  sufficient.    Directions  to  proceed. 

Gartis,  Mallet-Prevost  &  Colt,  of  New  York  City  (Wallace  MacFar- 
lane,  of  New  York  City,  of  counsel),  for  proponents. 

Guggenheimer,  Untermyer  &  Marshall,  of  New  York  City  (Charles 
S.  Guggenheimer  and  Arthur  M.  Wickwire,  both  of  New  York  City, 
of  counsel,  for  contestant  C.  Clinton  Fumiss. 

Reiley  &  Harrison,  of  New  York  City,  for  contestant  William  P. 
Fumiss. 

^  J.  Mayhew  Wainwright,  of  New  York  City,  for  Society  for  Preven- 
tion of  Cruelty  to  Children. 
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Butcher,  Tanner  &  Foster,  of  New  York  City,  fbr  Society  for  Pre- 
vention of  Cruelty  to  Animals. 

Middlebrook  &  Borland,  of  New  York  City,  for  Church  of  Mission 
of  Help. 

Frederic  de  P.  Foster,  of  New  York  City,  for  St.  Michael's  Church. 

Charles  May,  of  New  York  City,  for  Society  for  Relief  of  Destitute 
Clhildren  of  Seamen. 

FOWLER,  S.  [1]  This  proceeding,  hdng  a  contested  probate  in 
which  a  jury  was  demanded,  came  on  for  hearing  at  the  Trial  Term  of 
this  court  held  for  June,  1918.  There  being  a  preliminary  question 
raised  by  the  proponents  concerning  the  status  of  an  objector  to  the 
probate,  the  surrogate,  in  conformity  with  the  modern  and  now  estab- 
lished practice  in  this  tourt  (see  rule  4,  N.  Y.  Surr.  Court  of  1880,  4 
Redf.  541;  Matter  of  Hamilton,  76  Hun,  200,  27  N.  Y.  Supp.  813; 
Henry  v.  Henry,  4  Dem.  Sur.  255),  a  practice  recognized  also  in  mod- 
em English  courts  of  probate  (Order  36,  R.  8 ;  Mortimer  on  Probate 
Practice,  590),  and  in  all  other  courts  of  like  character  (Miller's  Irish 
Probate  Pr.  564),  took  preliminary  cognizance  of  the  issue  of  status 
and  interest,  meanwhile  withholding  the  other  issues  to  a  convenient 
day  for  trial  before  him  with  the  aid  of  a  jury.  On  investigation  I 
find  that  this  course  was  substantially  the  practice  in  the  Prerogative 
Court.  Waller  v.  Heseltine,  1  Phil.  1/0,  seems  to  have  been  misunder- 
stood by  the  Chancellor  in  Public  Administrator  v.  Watts,  1  Pauge,  347, 
which  in  any  event  must  be  deemed  overruled  by  Matter  of  Hamilton, 
supra,  as  must  Norton  v.  Lawrence,  1  Redf.  473,  following  Public 
Administrator  v.  Watts. 

[2,  3]  Although  the  cause  is  now  actually  on  for  trial  and  final  dis- 
position at  a  jury  session  of  the  court,  the  actual  presence  of  a  jury 
not  being  essential  to  the  disposition  of  such  preliminary  issue  of  in- 
terest, no  jury  was  required  to  be  drawn  or  sworn  for  the  single  pur- 
pose of  disposing  of  the  preliminary  issue.  Nor  was  it  necessary  that 
the  determination  of  the  status  and  interest  of  the  contestant  objector 
should  be  decided  in  the  course  of  the  actual  submission  to  the  jury, 
under  the  late  statute,  of  the  issues  of  fact  raised  by  objections  to  the 
probate.  In  the  absence  of  any  statutory  directbn  to  that  end  the 
course  of  the  trial  in  a  contested  probate  proceeding,  where  a  jury  is 
demanded,  rests  in  the  discretion  of  the  surrogate  presiding  when  the 
issues  appear  on  the  trial  docket  of  this  court. 

[4]  There  seems  to  be  some  misapprehension  concerning  the  funda- 
mental nature  of  a  trial  of  issues  of  fact  in  a  contested  probate  pro- 
ceeding conducted  by  a  surrogate  with  the  assistance  of  a  jury.  The 
learned  counsel  for  the  contestant  objector,  whose  status  and  interest 
is  challenged,  seems  to  entertain  the  conception  that  a  probate  pro- 
ceeding in  this  court,  since  the  Surrogate's  Act  of  1914  (Laws  1914, 
c.  443),  has  become  a  common-law  action,  to  be  governed  by  all  the 
provisions  governing  trials  of  other  common-law  actions  at  law  in  the 
Supreme  Court.  Consequently  he  urges  that  all  issuable  matters  of 
fact  in  this  probate  proceeding  are  to  be  determined  in  the  course  of 
the  actual  trial  of  the  issues  of  fact  raised  by  the  objections,  or,  in 
other  words,  in  the  presence  of  the  jury  when  a  jury  has  been  duly 
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demanded  by  a  contestant  objector.  This  position  carries  its  own 
refutation,  for,  in  the  first  place,  the  preliminary  issue  of  status  or  in- 
terest is  not  raised  by  the*  written  objections,  but  arises  dehors  such 
objections,  by  a  preliminary  motion  as  to  interest  taken  ore  tenus,  if 
the  proponent  please,  or  in  writing  if  he  so  prefer. 

In  any  consideration  of  the  nature  of  a  trial  with  the  aid  of  a  jury 
in  a  contested  probate  proceeding,  it  is  necessary  to  bear  in  mind  ,the 
object  of  the  proceeding,  and  how  far  the  sections  of  the  Code  of  Civil 
Procedure,  r^^lating  the  trial  of  actions  at  law  in  the  Supreme  Courts, 
should  be  relevant  to  a  contested  probate  proceeding  in  the  Surrogates' 
Courts.  In  the  Matter  of  the  Probate  of  a  Paper  Propounded  as  the 
Will  of  George  H.  Huber,  Deceased  (N.  Y.  Law  Journal,  May  24, 
1918)  103  Misc.  Rep.  599,  170  N.  Y.  Supp,  901,  I  very  lately  had  oc- 
casion to  go  over  some  of  the  ground  indicated,  and  to  point  out  several 
of  the  essential  differences  between  an  action  at  law  in  the  other  courts 
of  record  of  this  state  and  a  special  proceeding  for  probate  of  a  testa- 
mentary script  propounded  and  resisted,  when  the  issues  come  on  for 
trial  before  a  surrogate  with  the  aid  of  a  jury.  It  is  true  that  the  Sur- 
rogate's Law  of  1914  (section  2770,  C.  C.  P.)  contains  the  authority 
for  a  cross-application  of  the  sections  of  the  Code  stating  rules  of  pro- 
cedure in  the  other  courts  of  record  to  contested  probate  proceedings 
conducted  with  juries  in  this  court.  But  a  cursory  reading  of  section 
2770  discloses  that  the  cross-application  of  such  other  sections  is  very 
provisional,  and  it  should  be  so  in  view  of  the  essential  differences 
between  proceedings  in  the  ordinary  courts  and  in  the  courts  of  the 
surrogates. 

[5]  The  fact  that  by  statute  a  contestant  objector  to  a  proceeding 
for  probate  in  this  court  is  now  become  entitled  to  submit  to  a  jury 
certain  issues  of  fact  raised  by  his  written  objections  (section  2617,  C. 
C.  P.)  does  not  of  itself  import  that  all  the  rules  regulating  trials  by 
jury  in  actions  at  law  in  the  other  courts  of  record  apply  throughout 
to  special  proceedings  in  this  court.  The  statute  conferring  a  right  of 
trial  by  jury  in  this  court  in  contested  probate  proceedings  ex  hypothesi 
would  be  amply  satisfied  by  the  surrogate's  due  submission  at  any  time 
of  the  appropriate  issues  of  fact  to  a  jury.  The  course  of  such  sub- 
mission and  the  time  when  necessarily  rest,  in  the  absence  of  a  statutory 
direction  to  the  contrary,  largely  in  the  discretion  of  the  surrogate  pre- 
siding at  the  trial.  No  other  court  of  the  state  would  in  law  be  at 
liberty  to  say  that  the  surrogate  was  in  error  in  so  doing,  unless  they 
produced  some  statute  or  controlling  authority  which  the  surrogate 
had  contravened.  It  would  not,  I  think,  be  consistent  with  the  consti- 
tution of  government  or  orderly  procedure  that  they  usurp  all  the  func- 
tions of  the  surrogate  and  sanction,  ex  mero  motu  suo,  another  proced- 
ure more  to  their  individual  tastes.  The  decision  in  Matter  of  Hamil- 
ton, 76  Hun,  at  page  208,  27  N.  Y.  Supp.  813,  hardly  justifies  depriving 
a  surrogate  of  all  judicial  discretion.  A  surrogate's  jurisdiction  has 
been  much  extended  by  later  legislation  and  it  is  not  consistent  to  de- 
prive him  of  all  the  usual  discretionary  powers  of  a  judge. 

[1-8]  Conjecturally,  the  surrogate  would  hot  be  in  error  if  he  should 
in  a  COTitested  probate  exercise  his  discretion  as  a  trial  judge  and  sub- 
mit an  issue  of  fraud,  for  example,  to  one  jury,  and  at  a  subsequent 
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time  an  issue  of  "undue  influence,"  for  example,  to  another  jury.  The 
contestant  objector  would  have  no  soUd  right  to  complain  of  such 
course,  for  his  demand  for  a  jury  trial  of  the  issues  of  fact  would 
have  prevailed.  Nor  would  such  a  separation  of  the  trial  of  issues  be 
in  the  slightest  degree  disorderly.  On  the  contrary  it  would  tend  to 
greater  precision.  At  common  law  an  issue  of  undue  influence  in  a 
probate  proceeding  is  a  separate  issue  (Parfitt  v.  Lawless  [1872]  2 
P.  &  D.  at  pages  470,  471 ;  White  v.  White  [  1862]  2  S.  &  T.  504 ;  Rid- 
ing  v.  Hawkins  [1889]  14  P.  D.  56;  Cunliflfe  v.  Cross  [1863]  32  L. 
J.  P.  68),  which  in  a  probate  cause  may  be  submitted  to  a  jury  apart 
from  other  issues  in  the  discretion  of  the  judge  presiding  at  the  tii^l. 
Certainly  a  probate  proceeding  being  a  proceeding  in  rem  (as  often 
determined  by  the  Court  of  Appeals),  and  in  the  nature  of  an  inquest 
and  not  a  trial  of  an  action  at  law  (Matter  of  Huber,  supra),  the  inquest 
should  be  conducted  by  the  surrogate  in  a  manner  best  calculated  to 
elicit  the  truth.  That  should  be  r^arded  at  present  as  the  one  funda- 
mental rule  regulating  dl.such  inquiries  by  the  surrogate  with  the  aid 
of  a  jury.  While  the  Appellate  Division  is  a  court  of  original  juris- 
diction in  probate  cases  (Matter  of  Hamilton,  76  Hun,  at  page  208, 
27  N.  Y.  Supp.  813),  whether,  since  the  statute  conferring  a  right  to 
trial  by  jury,  m  probate  cases,  it  must  employ  a  jury  in  its  investiga- 
tion of  fact  in  such  probate  cases  as  they  choose  to  hear,  is  for  them 
to  consider.  But  all  these  points  are  by  way  of  premises  to  what  fol- 
lows; they  need  not  be  finally  adjudicated  in  the  matter  now  before 
the  surrogate  for  such  matter  is  very  narrow. 

Mrs.  Margaret  E.  Zimmerman,  who  before  her  marriage  was  Mar- 
garet E.  Fumiss,  died  on  March  16,  1918,  A  pajJer  purporting  to  be. 
her  last  will  and  testament  was  duly  filed  in  this  court  for  probate, 
and  objections  to  the  probate  having  been  filed  by  one  C.  CI  intern 
Fumiss,  a  preliminary  question  was  raised  by  the  proponents  as  to 
the  right  of  C.  Clinton  Fumiss  to  file  objections  to  the  probate  of  the 
paper  purporting  to  be  the  last  will  and  testament  of  the  deceased, 
and  this  question  must  be  determined  before  proceeding  farther. 

Margaret  E.  Zimmerman  was  not  survived  by  a  father,  mother,  hus- 
band or  child.  Her  only  heirs  at  law  and  next  of  kin  are  William  Pon- 
sonby  Fumiss,  a  nephew,  and  Grace  Livingston  Fumiss,  a  niece.  C. 
Clinton  Fumiss,  who  has  filed  the  objections  to  the  probate  of  the  will 
of  the  deceased,  is  a  son  of  William  Ponsonby  Fumiss,  and  therefore 
he  is  neither  an  heir  at  law  nor  next  of  kin  of  the  deceased.  He  does 
not,  however,  claim  the  right  to  file  objections  to  the  probate  of  the 
will  because  of  his  relationship  to  the  deceased,  but  because  of  an  as- 
signment of  interest  in  the  estate  of  the  deceased  made  to  him  by  his 
aunt,  said  Grace  I<ivingston  Furniss.  The  agreement  by  which  the 
assignment  was  eflFected  is  dated  June  13,  1910,  and  was  executed  by 
Grace  Livingston  Furniss,  party  of  the  first  part,  Ruth  McFarland 
Furniss,  party  of  the  second  part,  and  C.  Clinton  Furniss,  party  of 
the  third  part.  It  recites,  among  other  things,  that  whereas  the  party 
of  the  first  part  claims  that  she  now  has,  or  will  in  the  future  have, 
an  interest  in  the  estate  of  Margaret  E.  Zimmerman,  and  whereas  she 
desires  to  protect  such  interest  and  has  employed  certain  counsel'  for 
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the  purpose  of  advising  her  in  relation  to  it,  and  whereas  she  desires 
to  be  indemnified  against  the  pa3anent  of  disbursements  and  expenses 
incurred  in  connection  with  the  proceedings  for  the  enforcement  of 
her  interest,  the  parties  of  the  second  and  third  parts  assume  the  pay- 
.ment  of  all  the  disbursements  and  expenses  which  may  be  incurred  on 
behalf  of  the  party  of  the  first  part  by  counsel  employed  by  her,  and 
the  party  of  the  first  part  "docs  hereby  give,  sell,  assign,  transfer  and 
set  over  as  follows :  To  C.  Clinton  Fumiss,  the  party  of  the  third 
part,  his  heirs,  executors,  administrators  and  assigns  30  per  cent,  of 
all  sums  of  money  and  other  property,  real  or  personal,  to'  which  the 
part}'  of  the  first  part  now  is  or  may  become  entitled  by  reason  of  any 
or  ail  of  her  rights,  interests  or  claims  in  and  to  any  of  the  estates  or 
properties  mentioned  in  the  preamble  to  this  agreement." 

[9,  it]  After  the  death  of  Mrs.  Zimmerman  and  on  the  15th  day 
of  June,  1918,  Grace  Livingston  Furniss,  by  an  instrument  in  writing, 
duly  acknowledged,  ratified  and  approved  m  every  respect  the  agree- 
ment above  referred  to.  Whether  such  an  instrument  could  be  ratified 
I  need  not  now  consider.  As  a  riile  a  void  instrument  may  not  be 
ratified.  It  may,  however,  be  operative  as  a  new  assignment.  On  July 
17,  1917,  C.  Qinton  Fumiss  executed  a  deed  of  trust  to  the  Crfumbia 
Trust  Company  of  the  City  of  New  York  by  which  he  transferred  to 
the  said  trustee  in  trust  aJl  the  property,  lioth  real  aind  personal,  to 
which  he  or  his  heirs  were  entitled  or  may  hereafter  become  entitled 
under  the  deed  of  assignment  dated  June  17,  1910,  and  executed  by 
Grace  Livingston  Fumiss,  to  invest  and  reinvest  the  same  and  to 
apply  the  rents,  income  and  profits'  to  tht  grant6r  and  his  wife  during 
their  joint  lives. 

[11]  The  Columbia  Trust  Company  has  appeared  in  this  proceed- 
ing, but  has  not  filed  objections  to  the  probate  of  the  paper  purporting 
to  be  the  last  will  of  the  deceased.  Upon  the  argument  before  me  it 
was  conceded  by  the  counsd  for  the  proponents  that  the  expectation 
of  Grace  Livingston  Fumiss  to  parti(iipate  in  the  estate  of  the  deceased 
was  assignable,  that  a  portiqn  of  such  interest  was  duly  assigned  to  C. 
Clinton  Furniss,  arid  that  such  assignment  would  have  conferred  upon 
the  latter  the  right  to  contest  had  not  the  deed  of  trust  to  the  Columbia 
Trust  Company  intervened.  The  question  presented  for  determina- 
tion, therefore,  is  whether  in  view  of  the  assignment  made  by  C-  Clin- 
ton Fumiss  to  the  Columbia  Trust  Company  he  has  the  right  to  file 
objections  to  the  probate  of  the  pciper  puiporting  to  be  the  last  will 
and  testament  of  the  deceased.  The  preliminary  question  naturally 
arises  (1)  whether  a  mere  possibility  or  "spes  sucoessionis"  and  (2) 
the  right  to  contest  a  will  are  assignable  in  our  modem  law ;  if  not, 
whether  the  ratification  validates  it.  Had  it  not  been  for  the  claims 
and  concessions  made  by  the  eminent  counsel  now  before  me  in  this 
matter,  that  they  were  to  be  regarded  by  me  as  assignable  for  the 
purposes  of  the  motion,  I  should,  for  the  reasons  which  I  am  about 
to  state,  have 'thought  otherwise  and  that  they  were  not  assignable. 
The  expectancy  of  an  heir  apparent  is,  during  the  life  of  his  ancestor, 
a  mere  hope  or  anticipation  (per  Kay,  J.,  Re  Parsons,  59  L.  J.  Ch. 
666,  45  Ch,  D,  1). 
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Before  entering  on  the  consideration  of  the  specific  question  whether 
a  spes  successionis  and  the  right  to  contest  a  will  are  assignable  or 
not  in  our  jurisprudence,  it  may  be  well  to  have  in  mind  the  singular 
history  and  development  of  the  common  law  regulating  assignments 
of  "choses  in  action."  At  common  law,  choses  in  action,  with  few 
exceptions  noted  below,  were  not  assignaJ>le;  that  is,  if  one  assigned 
a  mere  naked  right  of  action  arising  ex  contractu,  the  assignee  could 
not  at  common  law  bring  an  action  at  common  law  in  his  own  name 
against  the  debtor  or  obligor.  The  old  writer.  Coke,  and  his  modem 
successor,  Blackstone,  state  the  reason  for  this  ari>itrary  and  gothic  rule 
to  be — 

"the  avoydlng  of  maintenance,  suppression  of  right,  and  stirring  up  of  suits; 
and  therefore  nothing  in  action,  ^itrie,  or  re-entrle,  can  be  granted  oyer ;  for 
so  under  colour  thereof  pretended  titles  might  be  granted  to  great  men, 
whereby  right  might  be  trodden  down  and  the  weak,  oppressed,  which  tlie 
common  law  forbiddeth,  as  men  to  grant  before  they  be  in  possession."  Ck>.  on 
Litt.  214a;   2  Bla.  Com.  442;   Miller  y.  Emans,  19  N.  Y.  at  page  390. 

Profounder  writers  on  the  mediaeval  law  of  England  (question  this 
old  reason  assigned  for  the  rule,  and  attribute  it  to  archaic  conceptions 
of  contract,  creating  a  strictly  personal  obligation  between  the  creditor 
and  the  debtor.  Pollock  on  Contracts,  206.  Other  moderns  find  a  rea- 
son for  the  rule  in  the  fact  that  actual  delivery  of  possession  of  the 
thing  owned  was  essential  to  ownership  of  property  at  common  law,  and 
therefore,  as  possession  of  a  chose  in  action  could  not  be  actually  de- 
livered, it  could  not  he  regarded  in  law  as  transferred.  Prof.  Maitland, 
2  Law  Quar.  Rev.  481 ;  Goodeve,  Pers.  Prop.  125.  I  think,  however, 
Blackstone's  definition  of  "chose  in  action"  (2  Bla.  Com.  396)  antici- 
pates this  "discovery"  of  the  modems  (cf.  Id.  441).  Thus  the  legal 
interest  remained  in  the  assignor. 

Without  regard  to  the  speculations  of  hisf^t-ical  jurists,  it  is  certain 
that  the  common  law  of  the  eighteenth  century,  continued  in  force  and 
adopted  in  this  state  in  1777,  did  not  distinctly  recognize  the  right  of 
a  person  entitled  to  a  chose  in  action  by  .assignment  to  sue  at  law  in 
respect  of  it,  at  least,  in  his  own  name  (2  Bla.  Com.  "442 ;  4  Kent,  Com. 
471 ;  1  Chitty,  PL  15 ;  and  see  the  report  of  the  New  York  Commis- 
sioners on  Practice  and  Pleading  in  1848,  p.  123).  The  apparent  nar- 
rowness of  this  purely  mediaeval  rule  gave  rise  to  great  practical  in- 
convenience, and  the  diligent  student  of  old  common-law  authorities 
may  readily  perceive  a  disposition  on  the  part  of  the  early  courts  of 
law,  to  soften  and  narrow  the  rigor  of  the  rule  in  its  practical  appli- 
cation. So  in  this  state  also.  Wardell  v.  Eden,  2  Johns.  Cas.  121; 
Littlefield  v.  Story,  3  Johns.  425 ;  chapter  197,  N.  Y.  Laws  of  1835. 
Thus  a  chose  in  action  could  always  be  assigned  by  and  to  the  crown 
(Pollock  on  Contracts,  206;  Goodeve,  Pers.  Prop.  126;  Anson  on  Con- 
tracts, 289) ;  an  annuity  was  assignable  at  common  law  (Co.  on  Litt. 
144 ;  6  Hargrave,  note  1),  and  therefore  never  tended  to  a  perpetuity,. 
so  the  law  merchant  quickly  recognized  the  assignabilfty  of  commer- 
cial paper  as  a  necessity  of  commerce  (Anson,  Contracts,  289). 

By  the  time  of  the  foundation  of  our  independent  state  government 
and  its  express  adoption  of  the  former  common  law  of  the  province  of 
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New  York,  it  may  be  affirmed  generally  that  in  some  form  or  other 
nearly  all  choses  of  action  arising  on  contract,  with  some  few  well- 
known  and  stated  exceptions,  had  become  assignable  either  at  law  or  in 
equity.  Field  v.  Mayor,  6  N.  Y.  179,  188,  57  Am.  Dec.  435 ;  Smith, 
Real  &  Pers.  Prop,  697.    See  the  exceptions  stated,  infra. 

But  as  an  assignment  did  not  strictly  carry  the  legal  title  the  law 
courts  in  the  reign  of  King  Henry  VII  began  to  adopt  the  theory  that 
the  assignee  of  a  chose  in  action  could  sue  in  the  name  of  the  assignor 
(Bro.  Abr.  tit.  "Chose  in  Action,*'  pi.  3,  15  Henry  VII,  2),  or  dse  make 
the  assignor  a  coplainti£E  (1  Chitty,  PL  3,  15,  and  notes ;  Bird  v.  Garitat, 
2  Johns.  342,  3  Am.  Dec.  433;  Field  v.  Mayor,  6  N.  Y.  179,  188,  57 
Am.  Dec.  435 ;  Heermans  v.  Ellsworth,  64  N.  Y.  at  page  161 ;  Frcund 
V.  Importers'  &  Trad.  Nat  Bank,  76  N.  Y.  at  page  356).  Courts  of 
law  had  nothing  to  do  with  equitable  titles.  But  if  there  was  no  rem- 
edy at  law,  or  the  assignor  refused  to  allow  the  use  of  his  name,  a  court 
of  equity  had  then  jurisdiction  (Pollock,  Contracts,  207;  Freund  v. 
Importers'  &  Trad.  Nat.  Bank,  76  N.  Y.,  at  page  356) ;  not  otherwise 
{Carter  v.  Mutual  Ins.  Co.,  1  Johns.  Ch.  463 ;  Mills  v.  Hoag,  7  Paige, 
18,  21,  31  Am.  Dec.  271;  Held  v.  Maghee,  5  Paige,  539;  Rogers  v. 
Traders'  Ins.  Co.,  6  Paige,  598).  These  rules  of  practice  were  very 
troublesome,  and  too  often  the  assignee  who  sued  at  law  was  turned 
out  of  the  law  courts,  while  a  like  misfortune  frequently  happened  to 
the  assignee  who  invoked  the  aid  of  the  Court  of  Chancery.  Report 
of  N.  Y.  Commissioners  on  Practice  and  Pleading  in  the  year  1848, 
p.  124. 

Long  after  the  jurisprudence  of  the  common  law  had  thus  recog- 
nized the  right  to  assign  certain  choses  in  action  in  the  qualified  man* 
ner  already  stated,  it  always  even  then  excepted  certain  other  choses 
in  action  es  inherently  incapable  of  being  assigned,  either  at  law  or 
in  equity.  Thus  certain  contracts  requiring  personal  skill  or  confidence 
(Goodeve,  Pers.  Prop.  134;  Anson,  Contracts,  244,  246,  291;  Hayes 
V.  Willio,  4  Daly,  259),  and  all  such,  we  shall  find,  remain  incapable  of 
assignment  even  since  the  modem  statute  hereafter  mentioned  (N.  Y. 
Banknote  Co.  v.  Hamilton  B.  N.  Co.,  180  N.  Y.  at  page  291,  73  N. 
E.  48;  Levy  v.  Cohen,  103  App.  Div.  at  page  199,  92  N.  Y.  Supp. 
1074;  Matter  of  Worthington,  141  N.  Y.  9,  11,  35  N.  E.  929,  23  L.  R. 
A.  97 ;  section  41,  Pers.  Prop.  Law). 

When,  after  the  adoption  of  the  New  York  Constitution  of  1846, 
Ae  Commissioners  on  Code  Pleading  made  their  first  report  to  the 
L^slature  they  stated  that  they  had  adopted  the  equity  rule  "that  he 
who  has  the  right  is  the  person  to  pursue  the  remedy,"  The  first  Code 
accordingly  provided : 

''Every  action  must  be  prosecuted  in  the  name  of  tbe  real  party  in  interest/' 

Certain  trustees  of  express  trusts  were,  however,  permitted  to  sue 
in  their  own  names  without  joining  the  cestuis  que  trustent.  Sections 
91,  93,  c.  379,  Laws  of  1848;  sections  111,  113,  c.  438,  Laws  of  1849. 
These  very  simple  and  direct  provisions  have  been  the  basis  of  all 
subsequent  legislation  on  this  subject.  They  did  not,  however,  put 
an  end  to  all  uncertainties  as  to  the  real  party  entitled  to  maintain  suit 
<Getty  V.  Devlin,  70  N.  Y.  at  page  512;  Freund  v.  Importers'  &  Trad- 
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ers*  N^t.  Barfc,  76  N,  Y.  at  page  356;  Report  ta  the  Legislature  with 
section  1910,  Code  Civ.  Proc);  nor  did  they  make  that  assignable 
which  was  not  before  assignable  (Hodgman  v.  Western  R.  R.,  7  How. 
492;  Zabriskie  v.  Smith,  13  N.  Y.  322,  64  Am.  Dec.  551). 

When  the  late  Mr.  Throop  came  to  revise  Mr.  Field's  Code  and  its 
subsequent  amendments,  he  found  so  many  decisions  on  the  assign- 
ability of  choses  in  action  and  on  the  real  parties  in  interest  in  ac- 
tions on  them  that  he  reported  to  the  Legislature  there  was  no  pro- 
vision of  the  Code  of  Procedure  more  in  need  of  remodeling  than  sec- 
tions 111,  112,  of  the  old  Code  of  1849.  See  his  report  to  the  Legisla- 
ture with  sections  1909-1918,  Code  Civ.  Proc.  He  accordingly  intend- 
ed to  make  the  Code  of  Civil  Procedure  very  plain.  Section  449,  Code 
of  Civil  Procedure,  re-enacted  that  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  that  executors  or  admin- 
istrators and  trustees  of  an  express  trust  might  still  continue  to  sue 
without  joining  those  they  represent ;  and  in  sections  1909,  1910,  and 
1912,  Code  of  Civil  Procedure,  it  was  stated  very  plainly  that  all 
claims  and  demands  wer^  transferable,  except  certain  categories  spe- 
cially excepted  and  enumerated. 

The  statute  regulating  assignments  of  choses  in  action  in  this  state 
is  now  re-enacted  and  contained  in  the  Personal  Property  Law  (Con- 
sol.  Laws,  c.  41,  §  41).  It  provides  that  "any  claim  or  demand  can  be 
transferred,"  subject  to  certain  specific  exceptions  enumerated.  It  is 
with  the  exceptions  that  we  are  here  most  concerned.  Nothing  under 
the  existing  law  of  New  York  is  assignable  when  it  would  contravene 
"public  pcJicy."  Subdivision  3,  §  41,  Personal  Property  Law.  Wheth- 
er either  a  spes  successionis  or  a  naked  right  to.  contest  a  will  is  as- 
signable under  this  exception  in  6ur  statute  is  the  immediate  question 
which  I  next  desire  to  consider. 

[12]  "Public  policy"  is  a  very  lai^ge  and  fascinating  theme  to.  the 
American  courts,  larger  and  more  fascinating  than  to  the  courts  of 
any  other  common-law  country.  In  England,  the  original  home  of  the 
common  law,  judicial  condemnation  of  law  on  the  ground  of  public 
policy  is  not  favored.  As  Jessel,  M.  R.,  said  in  Besant  v.  Wood  (1879) 
L.  R.,  12  Ch.  D.  620,  it  is  a  mere  matter  of  a  judge's  opinion  "what 
public  policy  is."    In  another  case,  Burrough,  J.,  said : 

*Tubllc  poUcy  is  a  very  unruly  horae,  and  when  once  you  get  astride  It  you 
ne>-er  know  where  it  will  carry  you.  The  arinunent  of  public  policy  leads  you 
from  sound  law  and  is  never  argued  but  when  all  other  points  fail."  Blcbard- 
son  v.  Mellish  (1824)  2  Bing.  252. 

Such  has  always  been  my  own  opinion  about  judicial  speculations 
on  this  debatable  subject.  But  like  all  other  opinions  it  ought  not  to 
be  dogmatic.  There  are  many  historical  instances  in  which  certain 
assignments  or  transfers  have  been  universally  condemned  in  all  ages 
as  contrary  to  public  policy.  In  the  instance  of  such  reasonable  and 
established  exceptions  there  is  nothing  for  me  to  do  hut  to  follow  the 
decisions.  Now  I  take  it  that  the  assignment  of  a  "spes  successionis'^ 
is  one  of  these  established  instances.  An  assignment  of  a  spes  succes- 
sionis and  right  to  contest  a  will  is  not  the  same  thing  as  a  covenant 
not  to  contest  a  will  which  is  favored.     See  note  to  Grochowski  v» 
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Same,  13  If,  R.  A.  (N.  S.)  pi^ge  4®*.  It  is  contrary  to  public  policy  that 
spes  sttccessionis  should  be  assignable.  An  heir  apparent  or  presump- 
tive next  of  Idn  has  no  interest  in  his  ancestor's  estate  until  the  latter 
die.  The  only  exception  seems  to  be  in  Ireland,  where  spes  suc- 
^essionis,  if  not  too  remote,  may  be  recognized  in  grant  of  admin- 
istration. Miller's  Ir.  Prob.  Pr.  317.  The  maxim  "nemo  est 
haeres  viventis'  is,  in  England,  regarded  as  absolutely  sound  in  law. 
It  never  can  be  determined  until  a  person  come  to  die,  who  are  next 
of  Idn  or  heirs  at  law  of  such  person.  How  can  one  assign  that  which 
he  has  not  and  may  never  have  ?  To  be  sure,  he  may,  in  several  in- 
stances, covenant  in  equity  against  his  own  future  acts  in  respect  of 
property  rights  which  may  accrue  in  f uturo ;  but  in  law  he  cannot  as- 
sign a  hope  of  succession  which  he  may  never  realize.  I  need  not, 
however,  now  decide  whether  "spes  successionis"  or  a  right  to  contest 
a  will  are  "choses  in  action"  or  assignable.  If  I  were  obliged  to  con- 
sider (hat  point,  my  first  impression  would  be  that  technically  they 
were  not  "choses  in  action"  or  "claims  or  demands,"  but  fall  under  a 
totally  different  category.  But  whether  they  are  or  are  not  "choses  in 
action,"  if  they  are  so,  then,  expressly,  they  are  under  our  statute  not 
assignable  in  contravention  of  public  policy.  In  all  common-law  coun- 
tries, and  also  in  Scotland,  where  the  civil  law  prevails,  spes  succes- 
sionis  from  a  living  person  is  regarded  as  not  assignable  without  the 
aid  of  some  modem  statute.  Morison  v.  Reid,  30  Sc.  L.  R.  477 ;  cf . 
Re  Wyllie,  28  Sc.  L.  R.  855:  Re  Parsons,  45  Ch.  D.  at  pages  55,  56; 
Allcard  v.'  Walker,  (1896)  2  Ch.  369,  at  page  380;  Re  Beaupre's  Trusts, 
21  Iv.  R.  Ir.  397.  Doubtless  some  of  the  adjudications  last  cited  are  not 
precisely  in  point  here;  for  example,  where  a  modem  English  statute 
makes  all  "property  in  expectation"  assignable,  the  only  question  for 
judicial  consideration  then  is,  whether  spes  successionis  is  "property" 
within  the  meaning  of  the  particular  statute.  In  such  cases  it  is  only 
the  argument  which  bears  at  all  on  the  assignability  of  spes  succes- 
sionis under  our  own  statute,  and  not  the  decision.  But  Ihave  little 
doubt  that  in  our  lisiw  a  voluntary  assignment  of  a  spes  successionis 
would  not  be  enf  orceaWe,  even  in  equity.  If  so,  the  subsequent  ratifica- 
tion, after  Mrs.  Zimmerman's  dcfiaitii,  would  be  inadequate  to  transfer 
anything  to  the  trust  company,  unless  it  operated  as  a  new  assignment. 
That  a  naked  right  to  contest  a  will,  either  after  or  before  testa- 
tor's death,  is  not  now  assignable  has  been  expressly  held  by  a  common- 
law  court,  which  all  American  lawyers,  with  good  reason,  hold  in 
respect  Poe  v.  Davis,  29  Ala.  676.  The  courts  of  Alabama  have  been 
very  learned  oommon-law  courts.  Notwithstanding  modem  legislation 
extending  the  law  of  assignability  in  this  state,  I  should  be  inclined  in 
construing  it  to  follow  the  reasoning  6i  all  the  foreign  adjudications 
cited  above  were  the  question  of  the  assignability  of  a  naked  spes  suc- 
cessionis and  a  right  to  contest  a  will  placed  before  me,  but  it  is  not 
placed  before  me,  as  the  eminent  counsel  in  this  matter  choose  to  ad- 
mit, that  "spes  successionis"  and  the  naked  right  to  contest  a  will  are 
both  assignable  under  our  statutes,  and  they  prefer  to  withdraw  from 
me  the  consideration  of  this  interesting  point  and  rest  on  other  points. 
So  let  it  be,  then.    For  the  purposes  of  this  proceeding  only  I  will,  at 
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the  request  of  counsel^  assume,  contrary  to  my  own  inclination,  that  spes 
successionis  and  a  right  to  contest  a  will  are  assignable  in  our  law  and 
that  therefore  the  Columbia  Trust  Company  may  contest  Mrs.  Zim- 
merman's will,  if  it  be  so  advised. 

The  only  point  then  remaining  here  is  the  narrower  one,  whether 
the  Columbia  Trust  Company  alone,  or  C.  Clinton  Fumiss  alone,  or 
the  Trust  Company  and  C.  Clinton  Fumiss,  their  cestui  que  trust,  joint* 
ly,  are  the  proper  contestant  objectors  in  this  proceeding  under  the  sev- 
eral assignments  placed  in  evidence.  C.  Clinton  Punuss  is  neither  an- 
heir  at  law  nor  next  of  kin  of  Mrs.  Zimmerman,  deceased.  His  right 
arises  by  reason  of  the  alleged  assignments.  The  counsel  for  pro- 
ponents insists  that  by  virtue  of  such  assignments  (treating  them  in 
arguendo  as  valid  instruments  pro  hac  vice)  the  trust  company  alone 
is  the  otdy  person  who  can  file  objections  to  the  probate,  and  that  C. 
Clinton  Fumiss,  their  cestui,  cannot  file  them  as  he  has  no  standing 
after  the  assignments  he  made  to  tixe  tmst  company  for  his  benefit. 
The  learned  counsel  for  C.  Clinton  Furniss  strenuously,  on  Ae  other 
hand,  insist  that  he  has  the  right  to  file  written  objections  and  to  con- 
test Ae  probate,  without  joining  the  Columbia  Trust  Company,  which, 
though  cited,  appears  but  does  not  contest.  Both  of  the  very  learned 
counsel  submit  to  me  numerous  adjudications  of  the  common  law  and 
the  equityr  courts  in  reference  to  parties  to  actions  at  law  or  suits  in 
equity  where  the  legal  title  was  in  the  tmstee.  In  my  hundole  judg- 
ment such  cases  are  remotely  relevant  as  authority  to  this  i>roceeding 
in  this  court,  and  then  more  by  way  of  analogy  than  otherwise. 

[13]  As  already  stated,  a  contested  probate  proceeding  is  neither 
an  action  at  law  nor  a  suit  in  equity,  it  is  a  special  proceeding  conduct- 
ed in  a  special  and  historic  type  of  tribunal,  and  it  is  sui  generis  not- 
withstanding the  late  statutes  regulating  juries.  To  determine  accurate- 
ly, in  conformity  with  the  best  legal  tradition,  the  nature  of  such  a  pro- 
ceeding in  this  court,  we  must  have  recourse  in  the  final  analysis  to 
the  jurisdiction  conferred  and  intended  to  be  conferred  on  the  surro- 
gates of  this  state.  In  the  absence  of  modem  decisions  of  our  appel- 
late courts  on  the  particular  point,  if  the  statute  is  ambiguous,  we  are 
at  liberty  to  examine  the  constitutidn  of  the  court  and  its  common 
law.  Of  course,  when  the  superior  tribunals  have  passed  on  a  par- 
ticular point,  their  decisions  become  the  highest  law.  To  the  nature 
and  extent  of  the  jurisdiction  conferred  and  intended  to  be  conferred 
on  the  present  surrogates  I  have  often  referred  in  decisions,  some  of 
which  are  cited  below.  I  can  add  nothing  more  to  what  I  have  there 
so  imperfectly  said.  I  venture  to  believe,  however,  that  my  conclu- 
sions are  confirmed  by  many  scattered  adjudications  of  the  superior 
courts  of  this  state,  which  are  less  fallible.  These  cannot  be  retracted 
or  explained  away.  The  Surrogates'  Courts,  when  not  regulated  by 
statute  or  decisions  of  the  courts  of  last  resort,  proceed  according  to 
the  course  of  the  old  common  law  applicable  to  the  Surrogates'  Courts 
at  their  inception  as  courts  of  this  state.  Matter  of  Carter,  74  Misc. 
Rep.  at  pages  6,  7,  et  seq.,  133  N.  Y.  Supp.  722,  citing  Martin  v.  Dry 
Dock,  etc.,  R.  R.,  92  N.  Y.  74;  Matter  of  Connell,  75  Misc.  Rep.  at 
page  578,  136  N.  Y.  Supp.  166;   Matter  of  Work,  76  Misc.  Rep.  at 
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page  405,  137  N.  Y.  Supp.  97,  reversed  on  another  point;  Matter  of 
Van  Ness,  78  Misc.  Rep.  at  page  600,  139  N.  Y.  Supp.  4«5 ;  Matter 
of  Swartz,  79  Misc.  Rep.  At  page  392,  139  N.  Y.  Supp.  1105;  Matter 
of  Martin,  80  Misc.  Rep.  at  page  21  et  seq.,  141  N.  Y.  Supp.  784; 
Matter  of  Hennann,  83  Misc.  Rep.  at  page  286  et  seq.,  145  N.  Y.  Supp. 
291 ;  Matter  of  Smart,  84  Misc.  Rep.  at  page  339,  145  N.  Y.  Supp. 
838;  Matter  of  Davis,  99  Misc.  Rep.  at  pages  453,  454,  164  N.  Y. 
Supp.  143;  Matter  of  Paricer,  100  Misc.  Rep.  at  pages  224,  225,  165 
N.  Y.  Supp.  702;  Matter  of  De  Saulles,  101  Misc.  Rep.  at  page  451, 
167  N.  Y.  Supp.  445. 

[14]  Thus  it  is  that  the  Code  of  Civil  Procedure  is  not  in  all  cases 
the  only  word  on  proper  parties  to  proceedings  for  probate  in  this 
-court  But  even  if  the  whole  Code  of  Civil  Procedure  be  regarded  as 
made  relevant  to  this  court  under  the  Surrogate's  Act  of  1914,  a  pro- 
ceeding for  probate  is  not  become  an  "action'*  under  the  Code  (sec- 
tions 416,  3339,  C.  C.  P.),  but  continues  a  special  proceeding  in  rem, 
the  precise  nature  of  which  can  be  determined  only  by  reference  to  the 
•common  law  of  this  court,  for  this  court  has  a  common  law  of  its  own 
as  much  as  the  Supreme  Court  or  the  former  Court  of  Chancery  of 
this  state.  A  probate  continues  to  be  since  tiie  Code  a  special  pro- 
ceeding, not  an  action.  Consequently,  die  rules  of  the  Code  regulating 
actions  are  not  relevant  here.  When  we  have  regard  to  first  principles 
and  fundamentals  in  this  court,  we  look  not  only  at  the  decisions,  but 
at  both  our  own  common  law  ajid  the  statutes  abrogating  the  common 
law.  This  method  is  abundantly  sustained,  not  only  by  the  affirmed 
reported  decisions  cited  above,  but  particularly  by  the  decisions  of  that 
eminent  judge  of  this  court,  Dr.  Bradford,  whose  greatest  contribu- 
tion to  science  was  the  adaptation  of  the  old  common  law  applicable 
to  the  old  probate  tribunals  to  the  modem  Surrogates'  Courts  of  this 
5tate.  For  that  reason,  among  others,  his  reported  decisions  have  an 
authority  in  the  probate  courts  of  this  country  similar  to  the  reported 
decisions  of  Chancellor  Kent  in  American  courts  of- equity. 

I  shall  first  consider  counsel's  thorough  discussion  of  the  New  York 
statutes  relative  to  parties  who  may  contest  probates  in  this  court. 
Section  2617,  C.  C.  P.,  provides  that: 

''Any  person  interested  in  the  event,  as  devisee,  legatee  or  otherwise,  in  a 
wm  or  codldl  oflSered  for  probate ;  or  interested  as  heir  at  law,  next  of  kin,  or 
otherwise,  in  any  pcoperty*  any  portion  <^  which  ia  disposed  of  or  affected, 
•  ♦  •  by  a  will  or  codicil  offered  for  probate ;  ♦  •  ♦  may  file  objections 
to  any  will  or  codidl  so  offered  for  probate." 

This  section  would  seem  at  first  glance  to  employ  language  including 
a  number  of  persons  as  contestants  of  wills  who  are  not  in  the  cate- 
gories of  either  heirs  at  law,  or  next  of  kin  of  a  putative  testator.  If 
the  statute  is  clear  in  that  particular,  it  of  course  ends  discussion ;  but 
it  IS  thought  by  some  surrogates  not  to  be  clear,  and  they  would  limit 
the  scope  of  the  language  so  as  to  make  it  apply  only  to  those  who 
would  benefit  if  the  testamentary  paper  in  dispute  were  refused  pro- 
bste. 

In  Matter  of  Redfield,  94  Misc.  Rep.  20,  26^27,  158  N.  Y.  Supp. 
1004,  Surrogate  Sawyer,  of  Westchester  county,  apparently  decided 
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that  the  words  of  the  new  section  (2617,  C.  C.  P.,  1914)  "any  person 
interested  in  the  event/'  were  the  equivalent  of  the  phrase  in  the  old 
section  (2617,  C.  C.  P.  of  1913),  **or  who  is  otherwise  interested  in  sus- 
taining or  defeating  the  will."  The  following  words  of  the  new  seo» 
tion  (2617,  C.  C.  P.  of  1914),  "interested  as  heirs  at  law,  next  of  kin, 
or  otherwise  in  any  property,  *  *  ♦  disposed  of  or  affected, 
*  *  *  by  a  will  or  codicil  offered  for  probate,"  have  not  been  the 
subject  of  judicial  construction  in  so  far  as  I  am  advised.   -  . 

[15]  That  trustees  and  not  the  cestuis  que  trustent  are  prima  facie 
the  proper  parties  to  an  accoimting  proceeding  in  the  Surrogate's  Court 
has  been  intimated  in  Matter  of  RedfieM,  94  Misc.  Rep.  20,  158  N.  Y. 
Supp.  1004.  In  that  matter  it  appeared  that  Caroline  P.  Saint  Cyr  left 
by  her  will  $100,000  in  trust  for  her  infant  granddiild,  Henry  Alexan- 
der Redfield,  making  her  son,  his  father,  Henry  Sherman  Redfield, 
trustee.  By  a  codicil  this  legacy  was  reduced  to  $50,000.  On  an  ac- 
counting of  the  trustee  the  special,  guardian  for  the  infant  suggested  to 
the  court  in  his  report  the  advisability  of  opening  the  proceedings  for 
'  the  probate  of  the  will  and  codicil,  and  the  appointment  of  a  special 
guardian  for  the  infant  to  inquire  into  the  validity  of  the  codicil.  It 
appeared  that  on  the  probate  proceedings  the  infant  did  not  petition 
for  the  appointment  of  a  special  guarcSan,  his  general  guardian  did 
not  appear  for  him,  and  no  special  guardian  was  appointed.  After 
comparing  the  old  and  new  sections  2617  (C.  C.  P.),  which  d^ne  what 
parties  may  file  objections  to  any  will  or  codicil  offered  for  probate, 
Mr.  Surrogate  Sawyer,  of  Westchester  county,  decided  that  no  ground 
was  shown  for  reopening  the  probate  proceedings;  that  the  infant 
was  not  a  proper  party  to  such  proceedings;  that  he  was  in  law  repre- 
sented by  his  trustee,  namely,  his  father;  that  the  trustee  could  haytf 
filed  objections  to  the  last  codicil  if  he  had  so  desired  and  believed  he 
had  valid  and  sufficient  reasons.  It  will  be  observed  that  the  point  came 
up  in  Matter  of  Redfield,  not  in  a  probate  proceeding,  but  in  an  ac* 
counting  proceeding,  which  is  a  substitute  for  the  old  WU  in  equity. 
Matter  of  Kent,  92  Misc.  Rep.  113,  118,  et  seq,,  155  N.  Y.  Supp.  383. 
Whether  I  would  be  willing  to  go  so  far  as  Mr.  Surrogate  Sawyer  in- 
timates in  regard  to  parties  to  an  accounting  proceeding,  as  chancery 
was  notably  lib«eral  as  to  parties  in  all  accounting  suits,  I  need  not  now 
consider,  for  this  proceeding  now  before  me  is  not  an  accounting  pro* 
ceeding,  but  strictly  a  probate  proceeding,  and  for  that  reas6n  alone 
Mr.  Surrogate  Sawyer's  dictum  in  Matter  of  Redfield  as  to  parties  in 
probate  proceedings  is  not  here  res  judicata. 

[IB]  Whether  the  trustee  or  the  cestui  que  trust  is,  in  this  matter 
now  before  me,  under  the  deeds  of  assignments  in  evidence  the  real 
party  in  interest  and  the  proper  party  to  file  and  promote  the  objec- 
tions to  probate  has  nowhere  been  directly  adjudicated.  I  venture  ta 
think  the  point  ought  to  be  decided  in  this  court  on  somewhat  broader 
principles  and  considerations  than  any  yet  intimated*  The  cases  cited 
by  counsel  on  parties  to  actions  are  not  conclusive  in  this  court.  Par- 
ties allowable  in  actions  at  law  have  always  been  restricted ;  parties  to* 
suits  in  equity,  while  much  more  liberally  allowed,  are  tempered  by 
rules  promoted  in  actions  at  law  wherever  possible,  so  as  to  produce 


Digitized  by 


Google 


Sur.  Ct.)  m  MM  SUMMBBMikN'B  WQSl*  9S 

mtiformity  of  procedure  between  the  two  co-ordtoated  tribunals.  In 
equity  whenever  the  interest  of  the  trustee  and  the  cestuis  were  in  har- 
mony the  presence  of  the  trustee  was  sufficient  No  such  considera- 
tions strictly  apply  to  parties  in  this  court  in  a  ocmtested  probate,  which 
is  already  stated  a  proceeding  in  rem.  Matter  of  Horton,  217  N.  Y. 
at  page  368,  111  N.  E.  1066,  Ann.  Cas.  1918A,  611.  Now  a  court 
whidi  proceeds  in  rem  is  a  public  court,  or  a  quasi  public  court,  and 
at  the  audience  in  which  the  res  comes  to  be  condemned^  or  adjudicated, 
all  the  world  is  theoretically  invited  to  appear,  if  interested  at  all,  or 
in  any  manner,  however  remotelv,  because  the  adjudication  will  fix  a 
future  status  which  will  be  worldwide  in  eflFect  and  operation.  It  is 
for  this  reason  also  that  the  modem  adjudications  of  foreign  courts 
proceeding  in  rem,  unlike  adjudications  in  personam,,  are  an  unusual 
authority  everywhere  in  courts  of  a  like  character. 

I  shall  now  glance  at  the  practice  in  the  courts  from  which  we  derive 
our  procedure  and  common  law. ,  Let  me  repeat,  at  this  point,  that  the 
practice  on  probates  in  New  York  was  originalhr  as  near  as  might  be 
to  that  pursued  in  England  in  the  ^Prerogative  Court.  Pub.  Adm'r  v. 
Watts,  1  Paige,  at  page  368,  and  other  cases  cited  supra.  The  Revised 
Statutes  of  1830,  although  not  abrogating  all  the  common  law  relevant 
to  probate  matters,,  much  affected  the  old  caveats  filed  against  probate. 
The  statutes  substituting  new  practice  in.  part,  required  a  citation  in  all 
cases  in  any  proceeding  to  prove  a  will,  and  made  the  decree  conclu- 
sive sub  modo  (2  R.  S.  p.  61,  §  29;  Collier  v.  Idley's  Ex'rs,  1  Bradf. 
94),  thus  superseding  the  former  period  of  thirty  years  within  which 
persons  interested  might  formerly  require  the  executors  to  prove  the 
will  per  testes  or  in  solemn  form.  The  Revised  Statutes,  in  other 
words,  substituted  to  some  extent  certain  statutory  rules  of  practice 
in  the  Surrogates*  Courts  for  the  old  procedure  on  probate.  Instead  of 
the  former  period  of  thirty  years  for  probate  in  solemn  form,  the  Re- 
vised Statutes  provided  that  even  where  a  will  had  been  proved  be- 
fore the  surrogate,  any  of  the  next  of  kin  of  testator  might  contest  the 
probate  only  within  one  year  thereafter.  2  R.  S.  p.  61,  §  30.  As  no 
probate  was  conclusive  as  to  heirs  at  law,  no  provision  seems  to  have 
been  made  at  first  by  the  statute'  for  their  contest  within  a  year.  This 
limited  right  of  contest  within  a  year  seems  to  have  been  a  substitute 
for  the  old  practice  of  requiring  proof  in  solemn  form.  Collier  v. 
Idle/s  ExVs,  1  Bradf.  94. 

Obviously,  under  the  Revised  Statutes,  prima  facie,  no  one  but  next 
of  kin  could  recontest  probate  within  a  year.  But  be  this  as  it  may, 
under  more  modem  statutes  the  persons  who  may  now  contest  probates 
have  been  from  time  to  time  enlarged.  The  present  situation  of  the 
statute  book  on  that  point  lias  been  referred  to  above  at  length  and 
need  not  be  repeated.  As  before  intimated  the  language  of  the  present 
section  2617  (C.  C.  P.)  seems  exceedingly  liberal  as  to  parties  in  this 
court.  It  is  therefore  in  line  with  the  practice  of  the  earlier  courts  of 
probate  in  New  York  and  in  England.  It  may  be  well  at  this  point 
to  indicate  what  this  earlier  practice  was  as  to  parties  in  probate  cases. 

Anciently  in  the  Ecclesiastical  Courts  of  England  having  jurisdiction 
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of  prdbatcs,  the  practice  as  to  parties  entitled  to  he  heard  was  exceed- 
ingly liberal.    Oughton,  the  great  authority,  says : 

"Tertius  interyenlre  potest  pro  intereftse  suo  in  omnl  cansa  qute  tanglt  bona 
aut  personam  suam."    Ordo  Judiclonim,  28  Titulns  XXIV. 

This  is  equivalent  to  saying  that  any  one  interested  might  intervene. 
This  liberality  of  the  old  Ecclesiastical  Courts  was  continued  in  Eng- 
land as  part  of  the  modem  probate  law.  Mortimer  on  Probate  Prac- 
tice, 592-597.  It  was  established  law  at  the  time  when  the  ecclesiasti- 
cal jurisdiction  and  ecclesiastical  law  were  transferred  to  America.  I 
have  shown  that  the  common  law  of  England,  administered  in  the  Ec- 
clesiastical Courts,  was  transferred  to  New  York,  became  part  of  our 
common  law  by  constitutional  limitation  and  remains  such,  except 
where  modified  by  statute.  Pub.  Adm'r  v.  Watts,  1  Paige,  at  page  368 ; 
Matter  of  Smart,  84  Misc.  Rep.  at  page  339,  145  N.  Y.  Supp,  838,  and 
other  cases  cited  supra.  Of  course,  what  persons  were  interested  in 
law  was  a  subject  as  much  discussed  in  the  old  courts  of  probate  as 
it  is  now,  and  certain  limitations  were  laid  down  in  the  old  decisions 
which  are  not  necessary  for  us  now  to  consider  in  detail.  It  will  suf- 
fice to  say  that  all  interested  persons  were  allowed  to  appear  at  the 
probate  audience,  when  in  solemn  form,  and  to  examine  witnesses.  . 

The  point  now  here  has  in  substance,  as  I  think,  been  adjudicated  in 
modem  English  courts  of  probate,  which  in  certain  cases  refer  back  to 
the  same  practice  and  conunon  law  that  in  the  last  resort  continue 
authoritative  in  the  probate  courts  of  this  state.  In  other  words,  the 
practice  as  to  parties  which  obtained  in  the  old  prerogative  courts  is 
retained  in  the  modem  courts  of  probate  of  both  England  (Tristram 
&  Coote's  Probate  Pr.  319;  rules  4,  5,  and  6,  C.  B.)  and  New  York 
{sed  cases  cited,  supra),  in  the  absence  of  statute  changing  the  common- 
law  mles. 

In  the  English  courts  of  probate,  as  in  like  courts  elsewhere,  per- 
sons absolutely  without  interest  cannot  intervene.  Brotherton  v.  Hel- 
lier  (1754)  1  Lee,  599,  600;  Hiram  v.  Walker  (1827)  1  Hag.  73;  Dixon, 
Probate  Practice,  309;  Mortimer,  Probate  Pr.  588;  Wright  v.  Ruther- 
ford (1756)  2  Lee,  266.  The  wisdom  of  this  general  rule  is  obvious.  A 
person  without  any  interest  whatever  is  an  intermeddler  only.  But 
the  very  slightest  interest,  or  even  a  possibility  of  interest,  now  suffices 
to  allow  persons  to  intervene  and  be  heard  in  the  English  courts  of 
probate.  Mortimer  on  Probate  Pr.  588,  citing  Turner  v.  Meyers,  1 
Hagg.  Consist.  415  note;  Kipping  v.  Ash  (1845)  1  Rob.  270,  at  page 
273 ;  Dixon  v.  Allison  (1864)  3  S.  &  T.  572.  But  see  Crispin  v.  Dog- 
lioni  (1860)  2  S.  &  T.  17.  The  general  rule  in  the  English  probate 
courts  is  that  it  is  highly  expedient  that  the  insinuation,  decree  or  ad- 
judication shall  be  as  far  reaching  as  possible,  and  that  all  persons 
whose  interests  may  by  any  possibility  be  adversely  affected  should  be 
given  an  opportunity  to  be  heard.  Mortimer,  Probate  Pr.  at  p.  590.  In 
Lindsay  v.  Lindsay  (1873)  42  L.  J.  P.  32,  an  interest  acquired  subse- 
quently to  the  testator's  death  by  purchase  of  part  of  his  estate  affected 
by  the  will  was  held  sufficient  to  entitle  a  person  to  intervene  in  a  suit 
for  revocation  of  the  will.  The  interest  of  a  creditor  of  a  next  of  kin 
was  recognized  as  sufficient  in  an  Irish  case  (Goods  of  White,  31  L. 
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R.  In  385).  While  I  'find  no  English  decision  holdhfig  that  a  trustee 
and  not  a  cestui  que  trust  is  the  proper  person  to  file  a  caveat  in  a 
probate  proceeding,  I  do  find  modem,  decisions  which  recognize  cestui 
que  trust  as  a  person  having  a  locus  standi  in  probate  courts  quite 
apart  from  his  trustee.  RatdifFe  (1889)  p.  110;  pQgg  y.  Chamberlain 
et  al.,  1  Sw.  &  Tr.  528. 

I  may  refer  again,  in  parenthesis,  to  the  fact  that  under  the  Revised 
Statutes  of  1830  only  next  of  kin  were  afforded  an  opportunity  as  a 
substitute  for  the  quondam  probate  in  solemn  form  to  have  a  second 
probate  of  a  will  within  a  year.  Willard  on  Executors  and  Surrogates, 
230.  This  limitation  to  next  of  kin,  however,  is  not  argumentative  here. 
This  particular  statute  was  an  enabling  provision  conferring  a  right  of 
action  on  particular  persons  named,  which  is  irrelevant  to  the  point 
now  before  me.  The  statutes  of  this  state  were  thereafter  again  chang- 
ed so  as  to  restore  in  substance  the  old  rule  in  courts  of  this  character,. 
viz.,  that  all  parties  having  any  interest  whatever  in  the  matter,  or  in 
the  property  passing  under  the  paper  propounded,  had  a  right  to  ap- 
pear and  contest  probate.  The  statute,  in  the  final  shape  in  which  it 
now  stands  in  this  state,  was  therefore  only  confirmatory  of  the  com- 
mon law  of  this  court.  It  neither  enlarged  nor  restricted  parties  who 
might  therefore  contest  probate  of  testamentary  papers.  After  Mr 
Tlu-oop's  intelligent  revision  of  chapter  18  of  the  new  Code,  regulating 
surrogates,  it  was  solemnly  held  that  interveners  in  probates  must  show 
their  interest.  Matter  of  J.  Hooker  Hamersley,  7  N.  Y.  State  Rep. 
292.  But  this  was  always  the  rule,  time  out  of  mind,  both  in  this  court 
and  in  all  courts  of  like  character.  Id.  at  p.  293.  The  present  rule, 
section  2617,  C.  C.  P.",  that  parties  hkving  an  interest  may  contest  pro- 
bate, is  a  very  ancient  rule  of  this  court  in  a  new  garb.  Mr.  Throop 
was  a  native  practitioner  of  the  old  school  and  well  versed  in  the  com- 
mon law  transferred  to  the  Surrogates*  Courts  of  New  York.  With  the 
history  of  all  the  jurisdictions  in  New  York  he  was  more  thoroughly 
familiar  than  any  other  codifier.  He  well  knew  that  interest  was  the 
old  test  of  the  right  to  be  heard  on  the  probate  of  a  will  in  courts  of 
this  character.  As  to  what  constituted  interest  Mr.  Throop  obviously 
intended  to  leave  the  determination  to  the  common  law  governing  this 
court,  and  his  intention  must  be  taken  to  have  been  the  intention  of  the 
Legislature  enacting  the  present  revision  of  the  Surrogate's  Laws. 

From  what  has  been  already  said  it  is  apparent  that  liberality  as  to 
parties  to  contested  probates  is  an  inherited  tradition  of  great  antiquity 
in  courts  of  this  character.  Such  acknowledged  liberality  seems  to 
have  been  expressly  recognized  in  modem  cases  in  this  state,  not  cited 
to  me  on  the  briefs  of  the  learned  counsel.  In  Matter  of  Gredey's  Will, 
15  Abb.  Prac.  (N.  S.)  393,  in  the  year  1873,  Surrogate  Coffin  held 
that  any  interest,  however  slight,  or  even  the  bare  possibility  of  an 
interest,  was  sufficient  to  entitle  a  party  to  appear  in  opposition  to  the 
probate  of  a  testamentary  paper.  Surrogate  Coffin  was  an  excellent 
surrogate,  well  instructed  in  the  fundamental  principles  guiding  courts 
of  this  character.  In  Gombault  v.  The  Public  Administrator,  4  Bradf . 
'226,  evidentljr  on  the  ground  of  interest  alone,*  Surrogate  Bradford  rec- 
ognized the  right  of  the  public  administrator  and  even  of  the  Attorney 
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General  to  appear^  thus  demonstrating  that,  in  his  opinion,  in  the  ab- 
stract, others,  besides  next  of  kin  or  heirs  at  law,  might  have  an  in- 
terest. While  there  may  be,  I  think,  some  doubt  as  to  the  Attomw  Gen- 
eral's right  to  protect  escheats  before  office  £otmd  (see  Matter  of  Smart 
84  Misc.  Rep.  336,  145  N.  Y.  Supp.  838),  yet  where  the  state  has  a 
definite  interest  it  is  otherwise,  as  Surrogate  Bradford  said.  In  Matter 
of  Davis,  182  N.  Y.  468,  473,  75  N.  E.  530,  the  Court  of  Appeals  seems 
to  proceed  on  the  ground  that  ^'interest"  alone  entitles  any  one  to  ap- 
pear in  probate  matters,  whether  next  of  kin  or  not. 

Having  now  reviewed  with  some  particularity  the  general  principles, 
the  statutes  and  the  decisions  regulating  parties  to  probate  proceedings, 
I  shall  proceed  to  my  conclusion.  The  audience  for  probate  is  and 
always  has  been  theoretically  open  to  any  one  having  the  slightest  inter- 
est. This  interest  is  not  determined  by  either  the  rules  in  chancery  or 
in  the  common-law  courts,  but  in  this  court  is  to  be  determined  now 
primarily  by  the  statute  of  this  state,  interpreted  by  the  cognate  de- 
cisions of  courts  of  this  character  anywhere.  There  is  no  reason  in 
this  court  why,  even  where  there  is  a  trust,  the  cestui  having  an  equi- 
table interest  should  not  be  allowed  to  appear  separately  and  protect  his 
own  equitable  interest  even  though  the  trustee  also  appears  representing 
the  l^al  title  to  the  trust  property.  The  equitable  interest  of  a  cestui  is 
actual  and  sufficiently  distinct,  for  the  ptirposes  of  this  tribunal,  to  en- 
title the  cestui  to  be  heard  separately  if  he  so  desires. 

[17]  But  quite  aside  from  all  the  technical  inferences  advanced 
above,  as  a  practical  matter  it  makes  no  difference  in  this  particular 
proceeding  whether  either  the  trustee  alone  or  the  cestui  alone  or  both 
together  appear  to  contest  the  probate.  If  both  appear  Hit  adjudication 
in  rem  is  made  only  the  more  solemn  and  binding.  In  point  of  fact  it 
appears  on  the  record  that  the  cestui  a|>pears  by  the  same  counsel  rep- 
resenting another  actual  interest  not  disputed.  To  have  the  same  coun- 
sel represent  of  record  the  cestui  also  can  harm  no  one ;  nor  does  it 
interrupt  orderly  procedure,  while  it  may  be  an  advantage  to  the  de- 
cree to  have  the  cestui  heard  in  open  court. 

The  decision  will  be  that  the  status  and  interest  of  the  cestui  to  file 
the  objections  to  the  probate  is  sufficient    Proceed  accordingly. 
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SMCTH  et  al«  t.  WALTBB  et  aL 
(Supreme  Goart,  Special  Term,  Nassau  County.    October,  1918.) 

1.  CONTBACTB  ^=5>327(3) — BxniJ>TNB  OONTBAOr— GONDZTION  PBXCEDKNT. 

Where  iHilldJng  contract  provided  that  contractor  was  to  receive  cost 
of  work  and  material  plus  10  per  cent.,  to  be  paid  in  monthly  payments 
upon  rendition  of  monthly  statements  from  contractor  to  owner,  the 
rendition  of  sudi  statements  was  a  condition  precedent  to  the  contractor's 
right  to  receive  the  payments. 

2.  CowTRAOTS  «=»332(S)— -AcTioNB— PuBAniHro — CoNDmoHS  Pbeoedbnt. 

Where  building  contract  provided  that  contractor  should  receive  cost 
of  work  and  material  plus  10  per  cent.,  and  that  payments  should  be 
made  monthly  upon  rendition  of  monthly  statements  by  contractor  to 
owner,  contractor  was  required  to  allege,  in  action  on  the  contract,  that 
such  statements  had  either  been  rendered  or  rendition  waived. 

3.  Mechanics'  Liens  ^=5>271(10) — Foeeclosujis— Pleading — Conpttions  Pre- 

cedent— Statement  or  Account. 

Where  building  contract  provided  that  contractor  should  receive  cost 
of  work  and  material  plus  10  per  cent,  and  that  payments  should  be 
made  monthly  up<»i  rendition  of  monthly  statements  by  contractor  to 
owner,  in  contractor's  action  to  foreclose  four  successive  liens  for  work 
and  material  furnished  under  the  contract,  an  allegation  that  an  account 
was  stated  between  the  parties  was  necessary  to  each  cafise  of  action  al- 
leged. 

Action  by  Elbert  P.  Smith  and  another  against  Susan  Walter  and 
others  to  foreclose  four  mechanics'  Hens,  in  which  the  complaint, 
after  stating  the  statutory  form  of  action  upon  each  lien,  separately, 
alleged  in  a  separate  paragraph  the  statement  of  an  account  between 
the  plaintiffs,  as  contractors,  and  the  defendant  Walter,  as  owner.  On 
motion  to  compel  the  separate  statement  and  numbering  of  each,  cause 
of  action  alleged  in  the  complaint,  or,  in  the  alternative,  that  certain 
allegations  of  the  complaint  be  stricken  out  as  irrelevant.    Denied. 

James  N.  Gehrig,  of  East  WilHston,  for  the  motion. 
Maxson  &  Jones,  of  Hempstead,  opposed. 

SCUDDER,  J.  [1-3]  The  complaint  alleges  separately  causes  of 
action  for  the  foreclosure  of  four  successive  mechanics'  hens  for  work 
and  material  furnished  under  the  same  contract  for  the  alteration  of 
the  house  of  the  defendant  Walter.  It  is  alleged  that  the  contract  pro- 
vided that  plaintiffs  should  receive  for  the  work  and  material  fur- 
nished the  actual  net  cost  thereof,  plus  10  per  cent. ;  payments  to  plain- 
tiffs to  be  made  monthly,  immediately  upon  the  rendition  of  monthly 
statements  by  the  plaintiffs  to  the  defendant  Walter.  Under  such  a 
contract  the  rendition  of  the  statements  by  the  builder  to  the  owner 
wotdd  be  a  condition  precedent  to  the  right  of  the  builder  to  receive 
any  payment  from  the  owner,  and  in  an  action  by  tiie  builder  upon  the 
contract  it  would  be  necessary  for  him  to  allege  either  that  such  state- 
ments had  been  rendered  to  the  owner  or  that  their  rendition  had  been 
waived  by  him.    Upon  this  reasoning  it  seems  to  me  that  the  allega- 
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tion  that  an  account  was  stated  between  the  parties  was  a  necessary  and 
material  allegation  to  each  of  the  causes  of  action  alleged  in  the  com- 
plaint herein. 

Motion  denied;  no  costs. 


FRE>£DMAN  v.  KAHN  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department     October  22,  1918.) 

AlTORNET  AND  CLIBIIT  ^b»15S--ATTDBNST'8  LIEN — ^PBOCEEOINOS  TO  EnFOBCE — 

Pbocedubx. 

Where  plaintUTs  attorn^  neeks  to  recover  from  defendants  compensa- 
tion for  services  after  settlement  without  his  knowledge,  the  proper  pro- 
cedure is  the  filing  of  a  petition  by  the  attorney,  and  a  trial  in  open  coartt 
or  by  reference  in  the  usual  way,  of  the  issues  raised  by  defendants'  an- 
swer. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Joseph  Freedman  against  Isidor  Kahn  and  another. 
From  an  order  directing  defendants  to  pay  certain  sums  to  plaintiff, 
or  his  attorney,  defendants  appeal.  Order  reversed,  and  cause  to  be 
determined  upon  proofs  as  suggested. 

Argued  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

David  Michelsohn,  of  New  York  City,  for  appellants. 
Isidor  Block,  of  New  York  City,  for  respondent. 

BIJUR,  J.  This  proceeding  was  instituted  by  the  petition  of  the 
attorney  of  the  plaintiff  to  enforce  payment  of  his  compensation  as 
attorney  against  the  defendants,  who,  he  alleges,  had,  without  his 
knowledge,  made  a  settlement  with  his  client. 

The  defendants  urge,  in  substance,  that  they  have  had  no  opportu- 
nity to  offer  proof  in  support  of  their  claim  that  they  made  no  set- 
tlement of  the  suit  between  the  plaintiff  and  themselves,  but  had 
settled  another  controversy  with  other  parties.  The  proceeding  ap- 
pears from  the  papers  to  have  been-  treated  as  a  motion,  and  to  have 
been  determined  merely  on  affidavits. 

I  think  that  the  cases  of  Fischer-Hansen  v.  Brooklyn  Heights  R. 
R.  Co.,  173  N.  Y.  492,  66  N.  E.  395,  and  Matter  of  Speranza,  186  N. 
Y.  280,  78  N.  E.  1070,  make  sufficiently  clear  the  proper  course  which 
should  have  been  followed  in  this  matter;  i.  e.,  first,  the  filing  of  a 
petition,  and  after  the  answer  of  the  defendants  is  received  the  is- 
sues should  be  tried  in  open  court,  or  there  should  be  a  reference  in 
the  usual  way.  If  this  course  is  followed,  it  becomes  immaterial 
whether  the  proceeding  takes  the  form  strictly  of  an  action  to  en- 
force a  lien  or  of  the  simpler  petition  prescribed  by  Judiciary  Law 
(Consol.  Laws,  c.  30)  §  475.  In  either  event,  both  parties  have  ample 
opportunity  to  adduce  their  proofs. 

The  order  must  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  cause  determined  upon  proofs  as  suggested.  All 
concur. 
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GBLPAND  V.  STATE  BANE. 

(Supreme  Court,  Appellate  Term,  First  Department    September  3,  1018.) 
L  Banks  and  Banking  ^=»192 — Pfrchase  of  Ezchangs — ^Bxtubn  and  Ac- 

CSPTANCK  FOB  CANCESLATZON — MEASURE  OF  ReCOVEBT. 

Plaintiff,  after  buying  of  defendant  a  draft  for  rubles  on  Its  Russian 
correspondent,  having  returned  It,  and  defendant  having  accepted  it,  for 
cancellation,  was  entitled  to  recover,  not  what  he  paid  for  it,  nor  its 
value  at  time  of  action,  but  its  value  when  the  transfer  of  credit  back 
to  defendant  became  effective. 

2.  JuBT  «=»25(6) — ^Tziix  OF  Demand — Municipal  Court. 

Though  Municipal  Court  Code,  t  118,  allows  only  three  days  after  Join- 
der of  issue  to  demand  jury  trial,  still  Municipal  Court  rale  33,  requiring 
def^dant  to  serve  c(Vpy  of  answer,  with  notice  of  date  of  filing,  within  a 
day  of  the  filing,  a  demand  after  the  three  days,  but  Immediately  after  late 
service  of  o^y  of  answer  with  notice,  is  sutficient. 

3.  Jury  ^s»25(6)— Demand  at  Trial— Municipal  Court. 

Though  plaintiff  before  trial  unsuccessfully  attempts  to  obtain  an  order 
to  compel  the  clerk  to  receive  his  demand  for  jury  trial,  erroneously  re- 
jected as  late,  he  should  move  for  such  trial  when  the  case  is  called  for 
trial,  it  being,  under  Municipal  Court  Code,  t  118,  in  the  court's  discre- 
tion to  then  order  it,  even  though  no  demand  had  previously  been  filed. 

*  Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

AcJon  by  Israel  Gelfand  against  the  State  Bank.  From  a  judg- 
ment for  plaintiff  for  less  than  demanded,  after  a  trial  without  a  jury, 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Joseph  Schottland,  of  New  York  City,  for  appellant. 
Max  Silverstein,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  herein  claims  in  his  complaint  that  on 
the  29th  of  July  he  paid  to  the  defendant  the  sum  of  $666.90,  which 
the  defendant  agreed  to  convert  into  rubles  at  the  then  prevailing  price, 
and  further  agreed  that,  at  any  time  plaintiff  should  make  a  demand 
upon  the  defendant  to  convert  the  rubles  into  United  States  money,  the 
same  would  be  refunded  to  the  plaintiff  according  to  the  rate  of  ex- 
change at  the  time  of  the  demand ;  that  thereafter,  and  on  or  before 
the  3d  day  of  October,  1914,  the  plaintiff  herein  duly  demanded  that 
the  defendant  reconvert  the  rubles  into  United  States  money  and  re- 
fund to  the  plaintiff,  according  to  the  rate  of  exchange  on  the  3d  day 
of  October,  1914,  and  that  the  rate  of  exchange  on  that  day  was  the 
same  as  the  rate  of  exchange  on  the  29th  of  July,  1914.  At  the  trial 
it  appeared'that  on  or  about  July  29,  1914,  the  plaintiff  intended  to 
go  to  Russia,  and  purchased  from  the  defendant  a  draft  on  a  bank  in 
Russia  for  the  sum  of  1,300  rubles.  The  plaintiff  claims  that  at  that 
time  he  stated  to  the  defendant's  manager  that  he  did  not  desire  his 
money  to  be  sent  to  Russia  tmtil  a  few  days  thereafter,  or  until  he  had 
decided  definitely  to  go  to  Russia,  and  that  on  August  1st  or  August 
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3d  he  informed  the  defendant  that  it  should  not  send  the  money  to 
Russia. 

Thereafter,  on  or  about  October  1st,  he  demanded  back  his  money 
from  the  defendant  bank.  The  defendant  refused  to  pay  it  back.  The 
plaintiff's  story  is  very  much  confused,  and  in  many  particulars  high- 
ly improbable,  and  the  trial  judge  correctly  disbelieved  the  plaintiff's 
story,  in  so  far  as  it  was  contradicted  by  the  testimony  of  the  defend- 
ant. According  to  the  defendant's  story,  the  plaintiff  purchased  a 
draft  on  a  bank  in  Radom,  Russia,  to  his  own  order,  for  1,300  rubles, 
on  the  29th  of  July,  1914;  but  the  plaintiff  did  not  tell  the  manager 
at  that  time  not  to  send  the  money  until  plaintiff  should  determine 
whether  he  was  goine  to  Russia.  Thereafter  the  manager  did  not 
see  or  hear  from  tiie  plaintiff  until  the  3d  of  October,  1014,  and  at  that 
time  the  plaintiff  demanded  back  the  money  which  he  had  paid  for  the 
draft.  The  manager  refused  to  pay  back  this  money,  but  told  the 
plaintiff  that  the  draft  would  have  to  be  canceled,  and  that  when  he 
received  notice  from  the  drawee  in  Russia  of  the  cancellation  of  the 
draft,  he  would  pay  the  plaintiff  the  value  of  the  rubles  on  that  day. 
On  October  3d  the  value  of  the  ruble  was  43.50,  and  the  p^laintiff  said 
he  would  not  take  that  amount.  It  appears,  however,  undisputed  that 
the  plaintiff  on  that  day  did  turn  in  the  draft  for  cancellation,  and  that 
the  defendant  gave  the  plaintiff  a  receipt  which  reads  as  follows : 

"Received  from  Isra^  Gelfand  Dft  No.  17266  Rs  1800  tUrte^  hundred  tor 
cancellatian" 

— and  that  the  defendant  thereupon  notified  the  bank  in  Russia  of  the 
cancellation  of  this  credit.  It  further  appears  that,  though  the  bank 
never  received  any  notification  from  their  Russian  correspondent  of 
the  cancellation  of  this  credit,  it  did  offer  to  pay  to  the  plaintiff  in  De- 
cember, 1914,  the  exchange  value  of  the  1,300  rubles  at  that  time. 

[1]  The  trial  justice,  believing  this  testimony  on  the  part  of  the 
defendant,  stated  at  the  close  of  the  case : 

**This  was  the  ordinary  transaction  of  procuring  a  draft  on  a  foreign  bank, 
and  the  bank  advised  the  foreign  bank  to  credit  the  plaintiff  with  the  amount 
and  charge  its  account  with  the  proportionate  amount  The  plaintiff  was  en- 
titled to  get  back  1,300  rubles  in  October,  or  the  equivalent  thereof  on  that 
date.  The  defendant  concedes  this,  and  made  tiie  offer  which  was  declined 
by  the  plaintiff.  What  the  defendant  should  have  done  is  to  have  tendered 
the  amount  into  court  at  the  time  the  action  was  brought ;  that  Is,  the  equiva- 
lent of  1,300  rubles." 

The  trial  justice  thereupon  ascertained  that  the  market  value  of  the 
ruble  at  the  date  when  the  action  was  brought  was  12.75  cents,  and 
gave  judgment  for  the  value  of  1,300  rubles  at  that  rate,  to  wit,  the 
sum  of  $165.75.  The  amount  of  that  judgment  seems  to  me  plainly 
incorrect.  The  defendant  accepted  from  the  plaititiff  oh  October  3, 
1914,  the  draft  for  cancellation.  If  the  draft  was  canceled  at  that  time, 
it  would  appear  that  the  plaintiff  was  entitled  to  recover  either  the 
amount  which  he  paid  for  the  draft  or  the  then  value  of  a  draft  of 
1,300  rubles  at  the  depreciated  rate  of  exchange  on  that  date.  The 
trial  judge  was  probably  correct  in  his  decision  that  the  plaintiff  was 
not  entitled  to  the  amount  which  he  had  paid  for  the  draft ;  but  I  can 
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see  no  theory  upon  which  it  can  properly  be  held  that  the  plaintiff's 
damages  are  fixed  by  the  value  of  the  rubles  at  the  time  when  this  ac- 
tion was  brought,  instead  of  at  the  time  when  he  became  entitled  to  Ae 
return  from  tfie  defendant  of  the  value  of  the  draft.  From  the  time 
when  the  plaintiff  delivered  up  the  draft  for  cancellation  he  no  longer 
owned  that  draft,  and  was  not  entitled  to  recdve  from  the  defendant's 
correspondents  in  Russia  the  sum  Of  1,300  rubles,  or  any  other  sum. 
his  entire  right,  from  that  time  on,  was  the  right  to  look  to  the  defend- 
ant for  the  value  of  the  draft  which  he  had  delivered  to  them  for  can- 
cellation. 

If  by  scwne  inconceivable  national  misfortune  the  value  of  the  Unit- 
ed States  dollar  had  depreciated,  and  the  rate  of  exchange  on  Rus- 
sia  had  advanced,  instead  of  declined,  the  defendant  could  certainly 
not  have. been  held  liable  to  the  plaintiff  for  the  increased  value  of 
the  ruble  tneasured  in  dollars,  for  by  the  cancellation  of  the  draft 
the  defendant  succeeded  in  placing  to  its  own  credit  in  Russia  the 
amount  which  it  had  perviousljr  pkced  to  the  credit  of  the  plaintiff, 
and  any  appreciation  of  value  m  the  ruble  would  therefore  have  ben- 
efited the  defendant,  and  not  the  plaintiff.  In  the  same  manner,  when 
the  defendant  agreed,  as  it  certainly  impliedly  did,  by  accepting  the 
draft  for  cancellation,  that  the  credit  which  it  had  given  to  the  plain- 
tiff in  Russia  should  be  transferred  to  itself,  it  became  liable  to  the 
plaintiff  for  the  value  of  a  credit  of  1,300  rubles  at  the  time  when 
such  transfer  of  credit  was  made  back  to  itself.  The  record  does 
not  disclose  with  any  certainty  whether  that  transfer  of  credit  was 
made  back  to  the  defendant  under  the  customs  of  the  banking  business 
at  the  time  when  the  draft  was  accepted  for  cancellation,  or  at  the 
time  when  notice  of  such  cancellation  was  given  to  the  drawee  in 
Russia,  or  at  the  time  it  received  acknowledgment  from  the  drawee 
bank;  but  in  any  event  the  plaintiff  is  entitled  to  recover  the  value 
of  a  draft  for  1,300  rubles  at  the  time  whten  the  transfer  of  credit 
became  operative  in  favor  of  the  defendant,  and  not  at  the  time  when 
this  action  was  brought. 

[2,3]  The  plaintiff  also  urges  that  he  was  erroneously  deprived 
of  his  right  to  trial  by  jury.  It  appears  that  the  demand  for  a  jury 
trial  was  made  more  than  three  days  after  the  answer  was  filed,  but 
immediately  after  the  defendant  served  a  copy  of  the  answer  as  re- 
quired by  rule  33  of  the  Municipal  Court.  The  purpose  of  that  rule 
would  be  entirely  defeated  if  a  party,  who  neglects  to  give  notice  of 
filing  of  a  paper  within  one  day  thereafter  as  required  by  the  rule, 
could  nevertheless  claim  that  the  opposite  party  was  deprived  of  any 
rights  by  failure  to  move  within  the  time  allowed  by  statute  after 
the  filing  of  the  paper  of  which  he  received  no  timely  notice.  'The 
defendant  cannot  be  permitted  to  profit  by  his  own  wrong,  and  the 
plaintiff  had  a  right  to  relv  upon  the  provisions  of  the  rule  and  the 
statute  read  together,  and  a  demand  made  promptly  after  notice 
was  sufficient.  It  appears  that  the  plaintiff  before  trial  attempted 
to  obtain  an  order  to  compel  the  clerk  to  receive  his  notice,  and  that 
his  motion  for  this  reliei  was  denied.  When  the  case  was  called 
for  trial,  the  plaintiff,  however,  made  no  further  motion  or  demand 
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for  a  jury  trial,  and  did  not  call  these  facts  to  the  attention  of  die 
trial  justice  until  judgment  was  actually  rendered.  It  seems  to  me 
that,  even  though  the  plaintiflF  originally  demanded  a  jury  trial  with- 
in the  proper  time,  it  was  his  duty  to  move  for  such  trial  when  the 
case  was  called  for  trial.  At  that  time  the  trial  court  could^  in  its 
discretion,  have  ordered  such  a  trial  under  section  118  of  the  Mu- 
nicipal Court  Code  (Laws  1915,  c.  279),  even  though  no  demand  was 
previously  filed.  Apparently,  however,  the  plaintiff  preferred  to 
speculate  upon  the  outcome  of  a  trial  by  the  court,  and  to  reserve 
his  claim  that  he  was  entitled  to  a  jury  trial  as  a  ground  for  reversal, 
of  the  court  gave  an  unsatisfactory  judgment. 

Judgment  is  therefore  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event. 

PENDLETON,  J.,  concurs,    FINCH,  J.,  concurs,  on  ground  first 
stated  in  opinion. 


(184  App.  DIv.  678) 

PEOPLE  y.  MONTLAKB  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    October  4,  1918.) 

1.  Criminal  Law  ^s»867 — ^DismssAL  of  Jttbt. 

Before  the  case  lias  been  finally  Bubmltted  to  the  Jury,  the  trial  Judge 
may  discharge  the  jury,  and  a  new  trial  may  thereafter  be  had  when  In 
his  opinion  some  substantial  reason  has  arisen  during  the  trial  making 
that  course  necessary  in  the  Interests  of  Justice. 

2.  Criminai.  Law  ^s>182— Habeas  Cobpus  ^=3»31 — Fobmeb  Jbopabdt — ^Dis- 

GHABGE  or  JVBT. 

If  before  the  case  has  been  finally  submitted  the  Jury  has  been  dis- 
charged for  an  inadequate  reason  and  without  defendant's  consent,  his 
remedy  is  not  by  habeas  corpus,  but  by  plea  of  former  Jeopardy  interposed 
at  the  new  trial. 

3.  Criminal  Jubt  ^s»867 — Dibchabge  of  Jubt. 

After  the  case  has  been  submitted,  the  Judge  can  dischaige  the  Jury 
only  on  grounds  specified  in  Code  Or.  Proc.  |  428. 

4.  Cbiminal  Law  ^s»182--Habeas  Corpus  ^s»31 — ^Ebbonsous  Dzschabqb  of 

Jury — RE&fEDT. 

After  the  case  has  been  submitted  and  the  Judge  can  disehaiige  the  Jury 
only  on  grounds  spedfled  in  Code  Or.  Proc.  §  428,  defendant  may  resort  to 
habeas  corpus  or  to  plea  of  former  Jeopardy. 

5.  OaiiaNAL  Law  ^s»867— Disouabge  of  Jubt  Befobb  SuBiasaioN  of  Casb — 

Grounds. 

In  trial  for  grand  larceny  where  prosecutor  repeatedly  called  defend- 
ant's counsel  the  attorney  for  the  pickpocket  trust  and  a  pickpocket  him- 
self, the  trial  Judge  might  discharge  Jury  before  submission,  at  least  if 
defendant  did  not  object. 

6.  CRIMINAL  Law  (S=»751 — ^Dischabqb  of  Jubt — ^Motion — Withdrawal. 

In  a  criminal  case  defendant  may  at  any  time  withdraw  his  motion  to 
withdraw  a  Juror,  and,  where  his  exception  to  denial  of  that  motion  still 
stands  upon  the  record,  his  counsel  should  in  dear  terms  withdraw  the 
motion  if  he  does  not  wish  it  granted. 

7.  Witnesses  <$=»344(2)— Cbedibility — ^Mobal  Turpitude. 

On  the  defense  of  alibi,  the  cross-examinatiOQ  of  a  witness  who  con- 
ducted restaurant  in  which  defendants  claimed  they  were  when  alleged 
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larceoy  was  oomiaitted,-  to  effeet  tliat  he  did  not  pay  the  restaurant  rent, 
was  improper,  bUs  it  did  not  tend  to  show  witness*  moral  turpitude. 

8.  WrrnEssKs  ^=s>349— Mobal  TuRPrruDE — CSboss-Examination. 

A  croa»-esamlnatlon  to  disparage  a  witness  on  the  ground  of  moral 
turpitude  should  be  limited  to  natters  which  have  some  fair  tendency  to 
show  moral  tujpittide. 

9.  Cbiminai.  Law  «ss>327,  780(12)-— Bubdbn  of  Psoof— Bsasonablb  Doubi^-- 

Instbuctions. 

Prosecution  has  burden  of  establishing  beyond  a  reasonable  doubt  the 
exlst^ice  of  every  fact  essential  to  commission  of  crime,  but  the  com- 
parison in  instructloa  that  the  conviction  ujfon  which  one  may  act  on 
hia  own  important  affairs  is  a  fair  test  of  reasonable  doubt  is  inaccurate. 

10.  CanaNAL  I^w  ^s»7S2(15) — Instbuotior — Rjeabonablb  Doubt — Ajubi. 

Instruction  that  jury  should  not  acquit  unless  alibi  evidence  established 
that  defendants  could  not  have  been  at  the  place  of  commission  of  crime 
was  erroneous  as  reauiring  the  proof  to  exclude  even  a  bare  possibility  of 
their  preaenos. 
U.  OkuM  iNAL  Law  ^=9333,  672— Bubdbn  of  Psoor— Aubi. 

The  burden  of  proof  as  to  an  alibi  is  not  upon  the  defendant,  and  if  the 
proof  thereof,  in  connection  with  all  the  other  proof,  raises  a  reasonable 
doubt  as  to  his  presence  at  place  and  time,  he  Is  entitled  to  an  acquittal. 

12.  Cbikinal  Law  ^s>822(8) — ^iNSt^vcTioN  as  a  Whole — Aubi. 

Error  in  instruction  not  to  acquit  unless  evidence  showed  that  defend- 
ant could  not  have  been  at  place  of  alleged  crime  at  time  of  its  oommission 
was  not  controlled  or  modified  by  general  statements  in  charge  that  bur- 
den of  proof  was  oa  state  to  establish  defendant's  guilt  beyond  a  reason- 
able doubt. 

13.  Gbiminal  Law  ^s>S23(6) — ^AuBi — Ebboneoub  Instbuction — Cube. 

An  erroneous  charge,  that  jury  should  not  acquit  unless  alibi  evidence 
showed  that  defendant  ooiild  not  have  be^i  at  place  of  crime  at  time 
of  its  commission,  was  not  cured  by  further  charge  that,  if  such  proof 
failed  to  satisfy  the  test  given,  the  Jury  could  not  convict  for  such  failure, 
but  only  if  whole  evidence  established  guilt. 

Appeal  f  rcMii  Trial  Term,  Kings  County. 

Solomon  Montlake  and  Max  Rosenfeld  were  convicted  of  grand 
larceny  in  the  first  degree,  and  Solomon  Montlake  appeals.  Reversed 
on  reargument  as  to  appellant,  and  a  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MII^LS,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

Otho  S.  Bowling,  of  New  York  City,  for  appellant. 
Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (Harry  E.  Lewis, 
Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

MILLS,  J.  This  IS  an  appeal  by  the  defendant  Montlake  from  a 
judgment  of  conviction  of  the  crime  of  grand  larceny  in  the  first  de- 
gree, rendered  at  the  Trial  Term  of  the  Supreme  Court  of  Kings 
County  on  the  4th  of  October,  1916,  by  which  each  defendant  was 
sentenced  to  imprisonment  in  the  state  prison  at  Sing  Sing,  under  an 
indeterminate  sentence;  the  maximum  thereof  being  ten  years  and 
the  minimum  five.  The  indictment  was  found  in  the  Kings  County 
Court,  and  a  trial  was  attempted  there  before  one  of  the  county  judges 
and  a  jury  in  August,  1916.  That  attempted  trial  resulted  in  the 
trial  judge  dismissing  the  jury  at  the  end  of  the  case  for  the  prose- 
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cution.  Thereafter,  by  an  order  made  by  the  said  court,  the  indict- 
ment was  transferred  to  the  Supreme  Court,  At  the  opening  of 
the  trial  in  the  latter  court,  the  defendants  interposed  a  plea  of  former 
jeopardy,  in  that  said  dismissal  of  the  jury  upon  said  former  attempt- 
ed trial  was  equivalent  in  law  to  their  acquittal  and  a  bar  to  their 
further  trial.  The  minutes  of  such  former  attempted  trial  were  put  in 
evidence  in  behalf  of  the  defendants.  Both  counsel  conceded  that 
such  evidence  and  plea  raised  merely  a  question  of  law  to  be  decided 
by  the  court,  and  the  presiding  justice  overruled  the  plea  and  denied 
the  motion  based  thereon  to  direct  an  acquittal;  defendants  except- 
ing. The  verdict  as  to  each  defendant  was  guilty,  and  the  sentence 
as  to  each  was  pronounced  as  above  stated.  Both  defendants  appealed 
here,  but  the  appeal  of  the  defendant  Rosenfeld  was  dismissed  at  our 
last  April  term.  Between  the  said  two  trials  these  defendants,  upon 
the  authority  of  People  ex  rel.  Stabile  v.  Warden,  202  N.  Y.  138,  95 
N.  E.  729,  attempted  by  writ  of  habeas  corpus  to  obtain  their  discharge 
from  detention  in  jail  to  await  trial.  That  matter  was  heard  at  Spe- 
cial Term  and  decided  against  the  defendants  and  the  writ. 

The  main  contention  of  the  appellant's  counsel  here  is  that  the  plea 
of  former  jeopardy  was  established  by  the  record  of  said  former  at- 
tempted trial,  and  that  therefore  the  learned  trial  justice  erred  in  re- 
fusing defendants'  motion  thereon  to  direct  a  verdict  of  acquittal. 

[1-4]  The  law  in  this  state  upon  the  point  thus  presented  seems  to 
be  settled  as  follows : 

(a)  Where  the  jury  was  dismissed  during  the  trial  but  before  the 
case  had  been  finally  submitted  to  it. 

In  that  instance  the  judge  may  at  any  time  discharge  the  jury  and 
a  new  trial  may  thereafter  be  had  when,  in  his  opinion,  some  substan- 
tial reason  has  arisen  during  the  course  of  the  trial  making  that  course 
necessary  in  the  interests  of  justice.  People  v.  Olcott,  2  Johns.  Cas. 
301,  1  Am.  Dec.  168;  People  v.  Goodwin,  18  Johns.  187,  9  Am.  Dec. 
203.  If  the  jury  has  been  so  discharged  for  an  inadequate  reason  and 
without  the  consent  of  the  defendant,  the  remedy  of  the  defendant  is 
not  by  habeas  corpus,  but  by  plea  of  former  jeopardy  interposed  at 
the  new  trial.  People  ex  rel.  Herbert  v.  Hanley,  142  App.  !Kv.  421, 
423,  126  N.  Y.  Supp.  840. 

(b)  After  the  case  has  been  submitted  to  the  jury. 

In  that  situation,  the  judge  can  discharge  the  jury  only  in  oite  or  the 
other  of  the  instances  specified  in  section  428  of  the  Code  of  Criminal 
Procedure,  and  in  that  case  the  defendant  may  resort  for  remedy  ei- 
ther to  habeas  corpus  or  to  the  plea  of  former  jeopardy.  People  ex 
rel.  Stabile  v.  Warden,  etc.,  67  Misc.  Rep.  202,  122  N.  Y.  Supp.  284; 
Id.,  139  App.  Div.  488,  124  N.  Y.  Supp.  341 ;  Id.,  202  N.  Y.  138,  95 
N.  E.  729. 

Upon  the  perhaps  previously  somewhat  vexed  question  of  the  extent 
of  the  jurisdiction  of  the  judge  in  such  a  case  to  discharge  the  jury 
for  such  a  cause,  the  opinion  of  the  Court  of  Appeals  in  the  Stabile 
Case,  supra,  placed  its  decision  that  he  had  no  such  jurisdiction,  ex- 
cept as  expressly  given  by  that  statute,  upon  the  ground  that  that 
statute  was  "intended  to  take  away  the  unqualified  discretion  that  had 
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theretofore  existed  in  the  courts  in  r^ard  to  discharging  a  jury  and 
make  the  discretion  of  the  courts  dependent  upon  a  prior  declaration 
by  the  jury  of  their  ability  or  inability  to  a^ee."  202  N.  Y.  at  page 
150,  05  N.  E.  at  page  732.  That  declaration  was  so  applicable,  how- 
ever, only  to  the  situation  defined  in  that  statute,  viz.  a. discharge  after 
the  jury  had  taken  the  case.  As  to  their  discharge  after  the  commence- 
ment of  the  trial  and  before  the  case  has  been  submitted  to  them,  we 
have  no  statute  defining  the  limitation  of  the  exercise  of  that  discre- 
tion. As  to  that  situation  we  have  only  section  430  of  that  Code,  which 
provides  that  when  the  jury  has  been  discharged  or  prevented  from 
giving  a  verdict  "by  reason  of  an  accident  or  other  cause,  *  *  * 
during  the  progress  of  the  trial,  *  *  *  the  cause  may  be  again 
tried  at  the  same  or  another  term." 

[S,  B]  In  the  instant  case  I  think  that  the  situation  at  the  former 
attempted  trial  was  such  as  to  authorize  the  trial  judge,  in  the  exer- 
cise of  a  reasonable  discretion,  to  discharge  the  jury,  at  least  if  the 
defendants  did  not  object.  The  repeated  conduct  of  the  assistant  dis- 
trict attorney  prosecuting  the  case  at  that  trial,  in  calling  the  defend- 
ants' trial  counsel,  in  the  presence  of  the  jury,  the  attorney  of  the  pick- 
pocket trust  and  even  a  pickpocket  himself,  made  it  reasonably  neces- 
sary, in  the  interests  of  justice,  that  the  jury  should  be  discharged. 
In  addition,  I  tl^ink  that  the  record  indicates  substantially  that  such 
action  was  taken  by  the  trial  court  with  appellant's  consent  and,  indeed, 
at  the  request  of  his  counsel.  Upon  the  first  occasion  of  such  con- 
duct by  the  assistant  district  attorney,  deftodants'  counsel  moved  that 
a  juror  he  withdrawn,  but  the  presiding  judge  denied  the  motion ;  de- 
foidants  excepting.  Upon  the  second  occasion  of  such  conduct,  de- 
f^idants'  counsel  contented  himself  with  what  amounted  to  a  protest, 
but  made  no  such  motion.  At  the  third  and  final  occasion  of  that  con- 
duct, which  was  the  most  flagrant  of  all,  the  court  on  his  own  motion 
declared  that  he  would  withdraw  a  juror.  I  think  that  his  such  action 
may  well  be  rc^garded  as  a  somewhat  belated  granting  of  defendants' 
said  former  -motion  for  that  reUef .  Defendants'  exception  to  the  de- 
nial of  that  motion  still  stood  tipoh  the  record,  and  I  think  that  de- 
fendants' counsel  should  then  in  clear  terms  have  withdrawn  that 
motion  if  he  did  not  wish  it  granted.  That  counsel  here  claims  that 
he  did  in  effect  do  that  by  his  declaration,  "I  want  the  jury  to  hear  it ;" 
but  it  is  manifest  that  by  those  words  he  then  referred  to  his  proposed 
personal  answer  to  the  attack  of  the  assistant  district  attorney  upon 
his  own  character.  I  am  sensible  that  in  the  Stabile  Case,  supra,  it  was 
held  that  the  mere  silence  of  the  defendant's  counsel  and  his  failure  to 
object  to  the  discharge  was  not  to  be  deemed  the  consent  of  the  de- 
fendant thereto  (139  App,  Div.  493,  124  N.  Y.  Supp.  341) ;  but  in  that 
case  there  had  been  no  motion  by  defendant  to  withdraw  a  juror,  as 
there  had  been  in  the  instant  case.  No  doubt  the  defendant  had  the 
right  at  any  time  to  withdraw  that  motion,  hut  he  made  no  express 
effort  to  do  that.    People  v.  McGrath,  202  N.  Y.  446, 96  N.  E.  92. 

[7, 1]  The  appeDant's  counsel  further  contends  that  the  learned  trial 
justice  erred  to  the  substantial  prejudice  of  the  defendants  in  permit- 
ting a  certadn  line  of  cross-examination  of  one  of  the  defendants'  lead- 
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ing  witnesses  in  support  of  his  claimed  alibi.  Such  cross-examinatioitt 
culminated  in  showing  that  the  witness,  the  keeper  of  the  restaurant 
at  which,  it  was  claimed  in  behalf  of  the  defendants,  they  were  at  the 
time  when  the  crime  is  alleged  to  have  been  committed,  did  not  pay  the 
rent  of  the  restaurant,  but  moved  out  and  left  it  unpaid,  such  inquiry 
being  permitted  over  the  objection  and  exception  of  defendants'  coun- 
sel and  eliciting  the  fact  that  the  rent  was  left  unpaid.  I  think  that  it 
was  an  unwise  exercise  of  discretion  to  permit  the  witness  to  be  so 
interrogated.  The  fact  that  he  had  not  paid  a  certain  debt,  which  was 
no  way  connected  with  the  case  on  trial  or  the  parties  interested  there- 
in, did  not  in  my  judgment  tend  to  show  moral  turpitude  on  the  part 
of  the  witness,  so  as  to  fairly  warrant  his  disparagement, as  a  witness. 
A  cross-examination  for  that  purpose  should,  as  we  have  frequently 
held,  be  limited  to  matters  which  have  some  fair  tendency  to  show 
moral  turpitude.  I  suspect  that  it  would  be  a  very  hard  rule  to  in- 
voke or  ap^ly  in  these  times  that  the  mere  fact  that  one  has  not  paid 
a  certain  debt  may  be  regarded  by  the  jury  as  an  impeachment  of  his 
credibility  as  a  witness.  If  the  case  here  upon  the  merits  was  other- 
wise close,  I  might  he  disposed  to  recommend  a  reversal  upon  the 
ground  of  such  ruling  and  exception ;  but  I  do  not  so  regard  it. 

[9, 10]  I  observe,  however,  that  the  learned  trial  justice  in  his 
charge  committed  what  appears  to  me  to  have  been  a  caiMtal  error  in 
his  instruction  upon  the  subject  of  defendants'  defense  of  alibi,  which 
was  the  main  defense  attempted  in  their  behalf.  The  evidence  for  the 
defense  upon  that  subject  was  very  fairiy  summarized  by  Ae  justice 
in  his  charge,  and  tended  very  strongly,  if  credited,  to  show  that  at 
the  time  when  the  crime  was  committed  both  defendants  were  some 
considerable  distance  away  from  the  scene  of  its  commission,  although 
within  the  same  city;  that  is,  the  Greater  New  Yoric.  It  tended  to 
show  that  they  were  at  that  time  at  a  certain  restaurant  on  Fourteenth 
street,  Manhattan,  taking  supper,  while  the  pocket  piddng  alleged  as 
the  crime  took  place  at  the  Brookl3m  end  of  tl^  Williamsburg  Bridge. 
In  his  main  charge  the  justice  instructed  the  jury  properly  as  to  the 
general  doctrine  that  the  burden  of  proof  rested  upon  the  prosecution 
to  establish  beyond  a  reasonable  doubt  the  existence  of  every  fact  es- 
sential to  constitute  the  commission  of  the  crime,  altliough  his  com- 
parison that  the  conviction  upon  which  one  may  act  in  a  matter  of 
importance  in  his  own  affairs,  as  being  a  fair  test  of  reasonable  doubt, 
was  to  my  mind  inaccurate  and  unfortunate  and  possibly  misleading. 
No  doubt,  every  reasonable  person  at  times  comes  to  a  conclusion  in 
his  own  affairs  and  acts  upon  such  conclusion  when  he  still  holds  a 
reasonable  doubt  of  the  correctness  thereof,  and  he  acts  upon  it  be- 
cause he  must  act  one  way  or  the  other,  and  therefore  he  acts  upon 
the  balance  of  the  probabilities.  The  evidence  of  the  prosecution  here 
was  to  the  effect  that  the  complainant  recognized  the  defendants  as 
two  of  the  men  whom  he  saw  pressing  upon  and  about  him  at  the  time 
when  he  soon  discovered  his  pocket  had  been  picked.  Therefore,  of 
course,  the  people's  case  rested  for  one  essential  element  of  the  com- 
mission of  the  crime  upon  the  fact  of  the  actual  presence  of  die  de- 
fendants at  the  scene  of  that  act — the  picking  of  the  complainant's 
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pocket.  Hence,  of  course,  under  that  general  rule  so  given  by  the  jus- 
tice, in  order  to  convict  the  jury  must  have  found  that  the  fact  of  such 
presence  was  established  beyond  a  reasonable  doubt  Nevertheless, 
in  charging  upon  the  subject  of  the  defense  of  alibi,  the  learned  jus- 
tice in  his  main  charge  said : 

"In  regard  to  tbe  proof  of  an  alibi,  unless  you  are  satisfied  that  the  de- 
fendants ooald  not  have  been  at  the  place  where  the  crime  was  alleged  to 
h&Te  taken  place  at  the  time  it  is  alleged  to  have  taken  place  then  you  cannot 
say  that  the  alibi  is  sustained." 

At  the-end  of  the  charge,  counsel  for  the  defendants  expressed  his 
approval  of  the  charge  generally,  except  that  he  asked  the  court  to 
charge  the  jury : 

"On  the  question  of  this  alibi  defense,  if  the  Jury  have-  a  reasonable  doubt 
as  to  whether  the  alibi  defense  has  been  established  or  not,  they  must  acquit 
the  defendants.** 

To  this  request  the  learned  justice  responded,  ''I  do  not  understand 
that  is  the  law,"  and  the  counsel  replied,  "I  understand  it  is.*'  Then 
the  justice  added: 

"Of  course,  as  I  said  before,  if  these  men  were  not  over  at  the  Williamsburg 
Bridge  and  did  not  steal  this  money,  they  must  be  aoqnltted ;  but  on  the  mere 
question  of  alibi  itself,  and  nothing  else,  I  think  the  Jury  must  be  satisfied  that 
the  defendants  could  not  have  been  at  the  place  where  the  crime  is  alleged  to 
have  been  committed."    (Italics  mine.) 

Somewhat  strange  to  say,  in  view  of  the  obvious  care  with  which 
such  counsel  tried  the  case,  he  did  not  except  to  such  statement  by  the 
court  The  gist  of  the  charge  upon  that  subject,  both  in  the  main 
part  and  in  dealing  with  the  said  request,  was  that  the  jury  should 
not  acquit  by  reason  of  the  alibi  evidence  imless  it  established  "that 
the  defendants  could  not  have  been  at  the  place  where  the  crime  is 
alleged  to  have  been  committed"  at  the  time  when  it  was  committed. 
To  my  mind  that  instruction,  upon  what  was  perhaps  the  most  impor- 
tant question  in  the  case  as  it  was  tried,  was  fundamentally  wrong  for 
two  reasons,  viz. :  (a)  Because  its  natural  tendency  was  to  make  the 
jury  understand  that  upon  the  question  of  defendants'  such  presence 
it  was  unnecessary,  in  order  to  convict,  that  upon  the  whole  evidence 
they  find  the  fact  of  such  presence  established  beyond  a  reasonable 
doubt ;  and  (b)  .because,  even  upon  the  mistaken  theory  that  the  bur- 
den of  proof  as  to  alibi  rested  upon  the  defense  in  the  full  affirmative 
sense,  the  test  thus  estabUshed  was  that  the  proof  must  satisfy  the 
jurors  beyond  any  doubt  at  all,  namely,  that  defendants  "could  not 
have  been  at  the  place"  where  the  crime  is  alleged  to  have  been  com- 
mitted. In  other  words,  such  test  required  the  proof  to  exclude  even 
a  bare  possibility  of  their  presence. 

[It],  The  rule  as  to  the  burden  of  proof  respecting  the  defense  of 
alibi  in  a  criminal  case  was  very  clearly  and  fully  stated  by  this  court 
in  People  v.  Allocca,  183  App.  Div.  571,  170  N.  Y.  Supp.  881,  decided 
by  us  on  the  7th  of  June  instant  The  opinion  written  by  the  presid- 
ing justice  upon  abundant  and  conclusive  authority  declared  that: 
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''The  burden  of  proof  as  to  the  alibi  was  not  upon  the  defendant  If  the 
proof  as  to  the  alibi,  In  connection  with  all  of  the  other  proof»  raised  a  reason- 
able doubt  as  to  the  presence  of  the  defendant  at  the  place  of  the  crime,  the 
defendant  was  entitled  to  an  acquittaL" 

The  evidence  for  the  prosecution  rested  chiefly  upon  the  testimony 
of  the  complainant  that  two  days  after  the  commission  of  the  crime 
he  met  the  defendants  walking  along  a  street  in  East  New  York  and 
recognized  them  at  once  as  two  of  the  three  men  who  had  so  pressed 
upon  him.  He  had  never  seen  either  of  them  before  the  occasion  of 
the  commission  of  the  crime.  While,  of  course,  his  such  subsequent 
recognition  and  identification  of  them  is  entirely  possible,  yet  it  does 
not  constitute  anything  like  absolute  proof.  It  is  quite  possible  that 
he  may  have  been  innocently  mistaken  about  it. 

[12, 13]  Counsel  for  the  respondents  upon  the  reargument  contend- 
ed that  the  charge  should  be  viewed  as  a  whole,  and  uie  phrases  criti- 
cized above  by  me  regarded  as  controlled  and  modified  by  the  general 
statements  of  the  charge  that  the  burden  of  proof  was  upon  the  peo- 
ple to  establish  defendants'  guilt  beyond  a  reasonable  doubt.  I  do 
not  think  we  can  fairly  so  conclude.  The  specific  instructioft  as  to  the 
defense  of  alibi,  which  was  evidently  defendants'  main' reliance,  must 
be  held  to  prevail  over  the  general  expressions.  Moreover,  the  final 
statement  of  the  charge  upon  the  subject  was  unequivocal,  viz.: 

"I  think  the  jury  must  be  satisfied  that  the  defendants  could  not  have 
been  at  the  plaee  where  the  crime  Is  alleged  to  hare  been  committed.'* 

In  short,  that  matter  was  left  to  the  jury  upon  the  instruction  that 
they  could  not  acquit  because  of  the  evidence  to  establish  an  alibi 
unless  it  satisfied  them  that  defendailts  could  not  possibly  have  been 
at  the  place  where  the  crime  is  alleged  to  have  been  committed,  at  the 
time  when  it  was  committed.  That  test  demanded  that  defendants 
prove  their  such  defense,  not  merely  beyond  a  reasonable  doubt,  but 
beyond  any  doubt  whatever.  It  is  difficult  to  conceive  of  any  instruc- 
tion in  a  criminal  case  more  fundamentally  erroneous  or  iriore  preju- 
dicial to  a  defendant. 

Counsel  for  respondents  also  called  our  attention  to  the  fact  that 
in  the  main  charge,  after  the  quoted  instruction  as  to  the  test  of  alibi 
proof,  the  learned  trial  court  added : 

"But  do  not  misunderstand  me  to  say  you  can  find  them  guilty  just  from 
that  fact,  because  you  cannot ;  you  can  only  find  thom  guilty  if  you  find  on 
the  proof  that  they  did,  in  fact,  commit  this  pocket  picking  on  that  afternoon." 

That  qualification  meant  no  more  than  that,  if  the  proof  as*  to  alibi 
failed  to  satisfy  the  test  just  given,  still  the*  jury  could  not  convict 
simply  because  of  such  failure,  but  only  in  case  the  evidence  as  a  whole 
established  defendants'  guilt. 

Under  all  the  circumstances,  I  think  that  the  interests  of  justice  re- 
quire that  the  appellant  should  have  a  new  trial  at  which  the  correct 
rule  as  to  the  defense  of  alibi  and  the  consideration  of  the  evidence 
in  support  thereof  rnay  be  given  to  the  jury. 

I  advise,  therefore,  that  the  judgment  of  conviction  be  reversed 
as  to  the  appellant,  and  a  new  trial  be  granted.    All  concur. 
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KNBPPEB  T.  BOTHBAUM  et  aL 

(Supreme  C6iirt,  Appellate  Term,  First  Department.     June  29,  1918.) 

LAN]rix)BD  AND  TBrvANT  ^s»181 — "Rsnt" — Iteks — Cost  or  Bepaibs. 

Lease  requiring  lessee  to  keep  premises  in  good  repair,  and  in  default 
thereof  giving  lessor  right,  on  notice,  to  make  repairs  and  add  the  cost  to 
rent  of  next  month,  and  providing  that  such  cost  shall  constitute  the 
rent  with  that  otiierwise  provided  for,  makes  such  cost  part  of  the  rent,  so 
that  dispossession  prooeediqgs  will  lie  for  n<Mipayment  thereof. 

[E^d.  Note.— IVn:  other  definitions^  see  Words  and  Phrases,  First  and 
Second  Series,  Bent] 

Appeal  from  Municipal  Court,  Bonouglt  of  the  Bronx,  Second  Dis- 
trict. 

Proceeding  by  Sophie  Knepper,  landlord,  against  Samuel  Rothbaura 
and  anotfier,  tenants,  and  Rose  Samuels  and  others,  undertenants. 
From  a  final  adverse  order,  the  landlord  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  June  term,  1918,  before  GUY,  BIJUR,  and  WEEKS,  JJ. 

Joseph  Rosenzweig,  of  New  York  City,  for  appellant. 
Joseph  E.  Greenberg,  of  New  York  City,  for  respondents. 

WEEKS,  J.  This  is  an  appeal  by  the  landlord  from  a  final  order 
in  dispossess  proceedings  in  favor  of  the  tenants  upcoi  the  ground  that 
the  court  had  no  jurisdiction.  The  petition  was  based  upon  a  written 
lease  containing  the  following  clause : 

"It  is  further  agreed  between  the  parties  to  these  presents  that  the  tenants 
sliall  and  wiU  keep  the  Inside  of  said  premises  in  good  order  and  repair  during 
the  term  aforesaid,  and  upon  failure  so  to  do  the  landlord  shall  have  the  right 
to  give  a  notice  in  writing  unto  the  tenants,  to  be  mailed  to  them  by  registered 
mail,  addressed  to  the  demised  premises,  spedf^ng  the  repairs  whi<di  the 
tenants  have  fbUed  to  make,  and  in  the  event  that  the  said  repairs  are  actoally 
necessary  and  the  tenants  have  failed  to  make  the  same  within  thirty  days 
from  the  date  of  such  mailing  of  said  notice,  the  landlord  shall  have  the 
right  to  make  such  repairs  and  add  the  amount  of  the  cost  thereof  to  the 
rent  due  hereunder  on  the  1st  of  the  month  following  the  date  of  r^airs,  ana 
sudb  cost  of  such  repairs  shall  be  and  constitute  such  rent,  together  with  the 
rent  above  provided  for." 

It  further  alleged  that  the  tenants  failed  to  keep  the  inside  of  said 
premises  in  good  order  and  repair,  the  giving  of  due  notice  in  writing, 
that  such  repairs  were  actually  necessary,  the  failure  of  the  tenants 
to  make  the  repairs,  that  the  landlord  made  such  repairs  at  a  cost  of 
$187.50,  and  that  the  cost  thereof  was  added  by  the  landlord  to  the 
rent  due  on  March  1,  1918,  making  the  total  rent  due  March  1,  1918, 
$350;  that  after  due  demand  the  tenants  failed  to  pay  said  rent,  except 
the  sum  of  $325,  leaving  a  balance  of  $25 ;  that  there  also  became  due 
$162.50  on  April  1,  1918  and  that  the  tenants  after  due  demand  had 
failed  to  pay  the  same. 

The  tenants  did  not  file  any  answer,  but  moved  to  dismiss  the  peti- 
tion upon  the  ground  that  the  court  had  no  jurisdiction,  and  the  court 
granted  the  motion,  ai^arently  upon  the  authority  of  Simonelli  v.  Di 
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Ericco,  59  Misc.  Rep.  486,  110  N.  Y.  Supp.  1044  and  Kleinstein  v. 
Gonsky,  134  App.  Div.  266,  118  N.  Y.  Supp.  949.  We  think  the  court 
was  in  error  in  dismissing  the  petition  upon  the  ground  stated,  as  the 
terms  of  the  lease  in  the  instant  case  are  entirely  different  from  the 
terms  contained  in  the  leases  in  the  cases  cited. 

In  the  case  of  Kleinstein  v.  Gonsky,  supra,  the  lease  contained  a 
covenant  that  the  tenant  should  make  all  repairs  and  provided  that: 

"If  default  shall  be  made  in  any  of  the  covenants  herein  contained,  •  •  • 
then  it  shall  be  lawful  for  the  said  party  of  the  first  part  •  •  ♦  to  re-enter 
the  said  premises,  the  same  to  have  again  and  to  repossess  himself  of  the 
same." 

There  was  no  provision  ip.  the  lease  that  the  landlord  could  make 
repairs  and  add  the  cost  thereof  to  the  rent  becoming  due,  and  that 
such  cost  should  "be  and  constitute  rent."  In  that  case  the  court  did 
not  go  further  than  to  hold  that  a  breach  of  a  covenant  to  make  re- 
pairs was  not  one  of  the  cases  specified  in  the  statute  authorizing  the 
institution  of  dispossess  proceedings,  and  that  the  word  "repossess" 
was  not  equivalent  to  the  word  "dispossess"  as  used  in  the  statute.  In 
the  case  of  Simonelli  v.  Di  Ericco^  supra,  the  language  in  the  lease 
then  under  consideration  was : 

"That  in  case  the  tenant  shall  fftil  or  neglect  to  make  any  necessary  repair^ 
or  comply  ^'ith  the  health  department  or  other  departments,  then  the  landlord 
may  enter  said  premises  and  make  said  repairs  and  comply  with  said  orders  at 
the  expense  and  cost  of  the  tenant,  and,  in  case  of  failure  by  him  to  pay  the 
same,  the  same  shall  be  added  to  the  rent  then  dne  or  the  landlord  may  deduct 
the  same  from  any  balance  or  any  sum  remaining  in  his  hands." 

Under  the  language  of  that  lease  the  court  held  that  the  tenant  could 
not  be  removed  by  summary  proceedings  for  failure  to  reimburse  the 
landlord  for  his  expenses  in  making  repairs,  and  the  opinion  in  that 
case  clearly  indicated  that  a  different  situation  would  exist,  had  the  cost 
of  repairs  been  made  rent  under  the  terms  of  the  lease,  for  the  court 
said: 

"In  any  event,  even  the  language  of  the  lease  does  not  make  this  sum  of 
money  rent,  but  simply  states  that  the  same  shall  be  added  to  the  rent 
then  due." 

It  is  well  settled  that  rent  need  not  be  money.  It  may  consist  of 
anything  that  is  certain  or  capaUe  of  being  made  so  by  either  party, 
and  it  is  held  to  be  certain  when  the  amount  or  quantity  can  be  re- 
duced to  certainty  by  computation  or  proof  (Smith  v.  Fylcr,  2  Hill,. 
648 ;  Valentine  v.  Jackson,  9  Wend.  302 ;  Smith  v.  Colson,  10  Johns. 
91) ;  and  it  has  been  held  that  summary  proceedings  could  be  main- 
tained for  the  cost  of  building  a  new  chimney,  where  the  tenant  agreed 
to  pay  for  the  same  as  rent  (People  ex  rel.  White  v.  Loomis,  2  N.  Y. 
Civ.  Proc.  R.  278),  and  for  the  amount  paid  for  water  rents,  where 
the  landlord  was  authorized  to  pay  them  and  to  enforce  i>ayment  as 
part  of  the  rent  reserved  by  the  lease  (Cochran  v.  Reich,  20  Misc.  Rep. 
623,  46  N.  Y.  Supp.  443). 

In  the  instant  case  the  amount  to  be  added  to  the  stipulated  monthly 
rent  was  made  certain  by  the  agreement  of  the  parties  that  it  should 
be  the  cost  of  the  repairs  and  tiie  time  for  the  payment  thereof  was 
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likewise  fixed  and  it  was  clearly  stipulated  that  the  same  should  **be 
and  constitute  rent*'  together  with  the  annual  rent  provided  for  in  the 
lease. 

The  final  order  in  favor  of  the  tenant,  dismissing  the  proceeding, 
should  therefore  be  reversed,  and  new  trial  ordered,  with  $30  costs  to 
appellant  to  abide  the  event.    All  concur. 


HEINBMAN  BROS.,  Inc.,  y.  BRIE  R.  CO. 

(Supreme  Ck)Tirt,  Appellate  Term;  First  Department.      July  29,  1918.) 

1.  OouBTS  ^ss»9T(5) — FoitLowiNG  Federal  Decisions — ^Act  oir  God — Intbb- 

STATE  Shipment.^ 

In  an  action  against  a  carrier  for  damage  to  an  Interstate  shipment, 
wbere  an  act  of  God  \»  a  defense,  the  rule  of  the  federal  courts  applies, 
and  the  shipper  must  prove  ccmtiibutory  negUgmioe  on  the  part  of  the 
carrier. 

2.  GoMMEBCB  ^s»S^ — "Ihtebstate  CJommebce" — What  Oonstitutes. 

Wbere  goods  are  Bhi];H>ed  from  one  point  in  the  state  to  another  point 
.  in  the  same  state,  but  through  another  state,  the  transportation  Is  "In- 
terstate commerce." 

[Ed.  Note. — F6r  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interstate  Commerce.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Heineman  Bros.,  Incorporated,  against  the  Erie  Railroad 
"Company.  Judgment  for  plaintiflF,  and  defendant  appeals.  Modified 
and  affirmed. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
riNCH,  JJ. 

Stetson,  Jennings  &  Russell,  of  New  York  City,  for  appellant 
William  C.  Rosenberg,  of  New  York  City,  for  respondent. 

PENDLETON,  J.    The  action  is  for  damages  by  reason  of  delay  in 
•delivery  of  a  shipment  of  freight,  due  to  the  negligence  of  defendant. 
The  sWpment  was  from  New  York  City  to  Rochester,  N.  Y.     The . 
line  of  defendant's  road  passes  in  part  .through  the  state  of  New  Jer- 
sey. 

[1]  The  bill  of  lading  contained  a  provision  relieving  the  carrier 
from  liability  by  reason  of  delay  caused  by  the  act  of  God.  It  appear- 
ed sufficiently  that  the  delay  was  due  to  the  act  of  God,  and  no  evi- 
dence was  offered  tending  to  prove  any  negligence  on  the  part  of  de- 
fendant contributing  thereto.  The  court  gave  judgment  for  the  plain- 
tiff, following  the  rule  well  established  in  this  state  that,  where  the 
•carrier  relies  on  the  act  of  God  as  a  defense,  it  must  also  prove  absence 
of  contributory  negligence  on  its  part.  This  was  error.  It  is  well  set- 
tled that  the  rule  in  the  United  States  courts  is  that,  where  the  act  of 
God  is  a  defense,  the  plaintiff,  in  order  to  recover,  must  prove  con- 
tributory negligence  on  the  part  of  the  carrier,  and  that  this  is  not  a 

^s»For  oUier  casM  eee  sftme  topic  it  KBT-NUMBBR  in  all  Key-Numbered  DigeetB  ft  Indexee 


Digitized  by 


Google 


112  172  NBW  YORK  8UPPLBMBNT  (Sup.  Ct 

rule  of  procedure,  but  of  substance,  and  must  be  applied  by  the  courts 
of  this  state  to  all  shipments  in  interstate  commerce.  Bamet  v.  N. 
Y.  Central,  222  N.  Y.  195,  118  N.  E.  625. 

[2]  In  this  case,  the  shipment  was  from  the  city  of  New  York  to 
Rochester,  both  places  being  in  the  state  of  New  York,  and  the  only 
question,  therefore,  is  whether  transportation  between  two  points  in 
the  same  state  is  intrastate  commerce,  although  the  line  of  the  particu- 
lar road  by  which  the  shipment  is  made  passes  partly  through  another 
state.  Whatever  difference  of  views  there  may  have  been,  it  is  now 
settled  that  such  shipment  is  interstate  commerce,  and  the  question  is 
no  longer  open.  Hanley  v.  K.  C.  S.  Railway,  187  U.  S.  617,  23  Sup. 
Ct.  214,  47  L.  Ed.  333;  Lynch  v.  New  York  Cent.  &  H.  R.  R.  Co., 
89  Misc.  Rep.  472,  153  N.  Y.  Supp.  633,  affirmed  172  App.  Div.  934, 
156  N.  Y.  Supp.  1131. 

Judgment  modified,  by  reducing  it  to  the  sum  of  $88.27,  with  interest 
and  appropriate  costs  in  the  court  below,  and,  as  so  modified,  affirmed, 
with  $25  costs  to  the  appellant  on  this  appeal.    All  concur. 


(104  Misc.  Rep.  543) 

BUSS  V.  CLARK. 

(Supreme  Court,  Appellate  Term,  First  Department     July  29,  1918.) 

liAIIDLOBD  AND  TENANT  ^=:»48(1),   195(1) — ^LBABB  OF  APAttTMBNT — FaZLUBB  TO 

Heat— Absence  of\  £}xpbess  Covenant— Reiiedt. 

While,  where  there  Is  no  express  covenant  to  heat,  but  the  means  of 
furnishing  the  heat  are  in  the  control  of  the  landlord,  the  lessee  of  a  living  . 
apartment  may,  for  failore  of  landlord  to  furnish  proper  heat,  ahondon  the 
premises,  as  for  an  eviction,  and  defeat  (daim  for  rent,  he  may  not,  as 
in  case  of  express  covenant,  continue  in  possession  and  bring  action  or 
counterclaim  for  damages. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  JFifth  Dis- 
trict. 

Summary  proceedings  by  Anais  C.  Bliss,  landlord,  against  Roy  C. 
Clark,  tenant.  From  a  final  order  for  the  landlord,  allowing,  how- 
evei-  the  tenant's  counterclaim  for  failure  to  properly  heat,  the  land- 
lord appeals.    Reversed  and  rendered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Louis  Levene,  of  New  York  City  (Max  Schleimer,  of  New  York 
City,  of  counsel),  for  appellant 

FINCH,  J.  The  petition  is  based  on  the  failure  of  tenant  respond- 
ent to  pay  rent  for  the  month  of  February,  1918,  of  an  apartment 
occupied  by  himself  and  family,  under  a  written  lease  for  a  year, 
which  lease  contained  no  covenant  by  the  landlord  to  furnish  heat. 
The  tenant  admitted  the  rent  due,  but  couifterclaimed  for  an  amount 
expended  on  gas  heaters  and  other  expenses  not  material  npon  the 
determination  of  this  appeal.  The  court  allowed  the  tenant's  .coun- 
terclaim and  granted  a  final  order  for  the  amount  of  the  rent,  less  the 
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amount  of  the  counterclaim.  The  issue  litigated  at  the  trial  was  as 
to  whether  there  had  been  a  failure  on  the  part  of  the  landlord  to 
properly  heat  the  apartment,  and  the  court  resolved  this  question 
of  fact  in  favor  of  die  tenant,  and  there  is  sufficient  evidence  to  sus- 
tain the  finding. 

The  question  which  goes  to  the  merits,  among  the  grounds  urged 
upon  this  appeal,  concerns  the  ruling  of  the  court  below  in  allowing 
the  tenant's  counterclaim.  There  is  no  difference  in  the  rule  of  dam- 
age between  the  breach  of  an  express  covenant  to  furnish  heat  and 
the  breach  of  any  other  express  agreement.  The  general  rule  ap- 
plies, allowing  a  recovery  for  all  damages  suffered,  including  gains 
prevented  and  losses  sustained,  subject  only  to  two  considerations: 
First,  that  the  damages  must  be  sudi  as  were  reasonably  within  the 
contemplation  of  the  parties  when  the  agreement  was  made;  and, 
second,  that  they  must  be  certain — ^that  is,  that  their  ascertainment 
must  not  rest  upon  mere  conjecture  and  surmise.  Griffin  v.  Colver, 
16  N.  Y.  489,  69  Am.  Dec.  718.  Within  this  rule  would  come  such 
reasonable  amount  as  has  been  expended  by  the  tenant  for  gas  heat- 
ers and  cost  of  fuel,  less  the  value  of  the  heaters  still  in  possession 
of  the  tenant.  While  one  meastu-e  of  the  tenant's  damage  would  be 
the  difference  in  rental  value  between  the  premises  as  leased,  with 
heat,  and  the  rental  value  of  the  same  premises  without  heat,  yet 
the  tenant  is  not  relegated  to  this  measure  of  damage  alone;  but, 
subject  to  the  rule  that  he  may  not  recover  double  damages,  he  may 
also  recover  any  reasonable  expenses  that  he  has  been  put  to  in  do- 
ing what  the  landlord  has  covenanted  to  do  and  has  failed  to  do, 
less  the  present  value  of  the  heaters  used.  Jacob  New  Realty  Co. 
v.  Noxall  Shirt  Co.,  104  Misc.  Rep.  82,  171  N.  Y.  Supp.  376,  Appel- 
late Term  decision  filed  June  26,  1918;  Empire  Holding  Co.  v.  Carl 
Bonwit,  Inc.,  and  another,  171  N.  Y.  Supp.  378,  Appellate  Term 
decision  filed  June  26,  1918;  Volga  Realty  Coiporation  v.  Chauncey 
Holt  Co.,  Inc.,  172  N.  Y.  Supp.  206,  Appellate  Term,  not  yet  official- 
ly reported. 

An  entirely  different  situation,  however,  arises  where,  as  in  the 
case  at  bar,  there  is  a  lease  of  the  premises  with  no  covenant  on  the 
part  of  the  landlord  to  furnish  heat,  although  the  means  of  furnish- 
ing heat  are  within  the  control  of  the  landlord. '  In  such  a  case  there 
is  an  implication  created  by  the  court  that  a  failure  to  supply  heat 
furnished  sufficient  reason  for  an  abandonment  of  the  premises  by 
the  tenant  and  a  refusal  to  pay  rent.  Berlinger  v.  MacDonald,  149 
App.  Div.  6,  133  N.  Y.  Supp.  522;  Tallman  v.  Murphy,  120  N.  Y. 
345,  24  N.  £.  716.  Originally  the  courts  created  an  implication  that 
in  a  lease  there  is  implied  a  covenant  for  quiet  enjoyment.  Noke's 
Case,  4  Coke  R.  80b ;  Andrews'  Case  of  Gray's  Inn,  Croke,  EUz. 
214,  674.  Whatever  may  have  given  rise  originally  to  the  implica- 
tion of  this  covenant  by  the  court,  the  doctrine  is  now  too  well  es- 
tablished to  be  doubted,  either  in  this  country  or  in  England.  Bra- 
dy V.  Cartwright,  22  L.  J.  Ex.  285 ;  Budd-Scott  v.  Daniel,  2  K.  B. 
351 ;  Mack  v.  Patchin,  42  N.  Y.  171,  1  Am.  Rep.  506.  The  implied 
covenant  to  supply  heat  is  a  part  of  the  covenant  of  quiet  enjoyment, 
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and  thus  an  implied  covenant  for  quiet  enjoyment  has  given  rise  to 
this  implied  covenant  to  furnish  heat.  *'The  covenant  for  quiet  en- 
joyment extends  to  the  possession  only,  and  not  to  the  title,  and  is 
broken  only  by  an  entry  and  expulsion  from,  or  some  actual  dis- 
turbance in,  the  possession."  Whitbeck  v.  Cook,  15  Johns,  490,  8 
Am.  Dec.  272.  In  order  to  have  a  breach  of  this  covenant,  there 
must  be  an  eviction.  Boreel  v.  Lawton,  90  N.  Y.  297,  43  Am.  Rep. 
170. 

It  thus  follows  that,  where  there  is  no  express  covenant  to  furnish 
heat,  the  tenant  may  abandon  the  premises  and  successfully  resist  a 
claim  for  rent,  but  that  such  lack  of  heat  cannot  be  the  basis  of  an 
independent  action  by  the  tenant  for  damages  against  the  landlord, 
nor  can  the  tenant  continue  to  occupy  the  premises  and  counterclaim 
damage  in  an  action  by  the  landlord  for  rent.  This  is  sound  in  prin- 
ciple as  well  as  upon  authority,  which  authority,  so  far  as  we  can  find, 
has  never  been  overruled  and  is  binding  upon  this  court  Jackson 
v.  Patemo,  128  App.  Div.  474,  112  N.  Y.  Supp.  924.  Upon  princi- 
ple, it  is  one  thing  to  permit  a  recovery  where  a  covenantor  has  ex- 
pressly and  in  fact  agreed,  and  a  totally  different  thing  for  a  court 
to  imply  in  law  such  a  covenant.  It  is  not  an  answer  to  say  that 
such  agreement  follows  because  a  lease  has  been  made  of  a  living 
apartment.  An  express  agreement  is  the  act  of  the  parties,  while  a 
covenant  implied  in  law  is  totally  different.  If  the  court  is  to  create 
such  an  agreement,  what  is  to  be  its  extent?  This  can  finally  only 
be  determined  by  the  expression  of  the  courts  through  the  medium 
of  litigation ;  whereas  this  question  .does  not  arise  if  such  an  agree- 
ment is  properly  left  to  the  parties  or  to  legislation.  It  may  be  more 
proper  to  say  Uiat  in  circumstances  as  here  disclosed  there  is  a  failure 
of  consideration  rather  than  any  covenant  at  all. 

It  follows  that  the  judgment  should  be  reversed,  with  $30  costs, 
and  counterclaim  dismissed,  and  final  order  entered  for  the  landlord 
for  the  amount  of  rent  claimed. 

LEHMAN,  J.,  concurs,  on  authority  of  Jackson  v.  Paterno,  128 
App.  Div.  474,  112  N.  Y.  Supp.  924.  PENDLETON,  J.,  concurs 
in  the  result. 


KOUPAL  V.  BAKEB. 
(Supreme  Court,  AppeUate  Term,   First  D^;>artment     July   29,   1918.) 

1.  Master  and  Servant  ^=»40(3) — Breach  of  Coniuact  of  Euplotment — 

Fraud^Sufficiency  of  Evidence. 

In  actor's  action  for  breach  of  contmct,  salary  due,  etc.,  defaidant 
manager's  defense  of  fraud  held  not  established. 

2.  Master  and  Servant  «=>19— Contract  of  Emflothent — ^DtraATioN. 

An  actor,  employed  for  a  guaranteed  period  of  six  weeks,  his  contract 
providing  that  two  weeks'  notice  would  end  it  after  guaranteed  period,  and 
whose  services  were  dispensed  with  within  less  than  six  weeks,  can  claim 
salary  only  for  balance  of  guaranteed  period. 

^s»For  otlier  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Kej-Numbered  Digests  ft  Indexes 
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Appeal  from  Mtmicipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  T.  Morse  Koupal  against  Josephine  T.  Baker.  From 
judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  judgment 
ordered  for  plaintiff. 

Argued  June  term,  1918,  before  GUY,  BIJUR,  and  WEEKS,  JJ. 

Paul  N.  Turner,  of  New  York  City  (Clarence  S.  Nettles,  of  Denver, 
Colo.,  of  counsel),  for  appellant. 

Frederick  S.  Baker,  of  Rome,  for  respondent. 

GUY,  J.  Plaintiff,  an  actor,  sued  for  "damages  upon  breach  of 
contract,  salary  due,  and  award  upon  arbitration,"  and  defendant  man- 
ager pleaded  general  denial  and  fraud.  The  written  contract,  made 
out  by  plaintiff  on  the  blank  prepared  by  the  Actors'  Equity  Associa- 
tion, guarantees  that  the  manager  will  give  the  actor  not  less  than  six 
consecutive  weeks'  work,  at  the  stated  compensation  of  $60  a  week  for 
the  first  three  weeks  and  $75  for  the  rest  of  the  season,  and  below  the 
signatures  of  the  parties  is  added : 

"This  contract  is  subject  to  two  (2)  weeks'  notkae  by  mutual  agreement  of 
both  parties  after  guaranteed  period  of  six  (6)  weeks" — signed  by  the  plain- 
tiff, and  initialed  by  deteodant 

The  production  was  not  a  financial  success,  and  the  company  dis- 
banded within  four  weeks.  The  plaintiff  testified  to  employment  under 
the  contract  for  three  weeks  and  one  day,  on  account  of  which  he  re- 
ceived $150,  and  he  claimed  a  recovery  of  $405,  made  up  of  $255  for 
the  balance  of  the  guaranteed  period  of  six  weeks  and  $150  for  two 
weeks'  salary  under  the  two  weeks'  notice  clause  added  at  the  foot  of 
the  paper.  Pursuant  to  the  contract  the  dispute  between  the  parties 
was  referred  to  arbitrators,  one  selected  by  each  of  the  parties,  and 
they  made  an  award  in  favor  of  the  plaintiff. 

[1]  The  defendant  was  not  represented  on  the  trial  by  an  attorney. 
She  testified  that  when  she  saw  the  contract  she  objected  to  the  guar- 
anty of  six  weeks,  but  that  plaintiff  told  her  that  objection  could  be 
covered  by  a  two  weeks'  clause  of  annulment,  that  it  was  an  equity 
contract,  and  could  be  annulled  by  a  two  weeks'  notice,  that  she  mere- 
ly agreed  to  a  three  weeks'  contract  at  $60  a  week,  and  that  plaintiff 
expressly  waived  his  contract.  It  is  clear,  however,  that  her  defense 
of  fraud  was  not  established.  She  was  an  experienced  business  wo- 
man, had  been  in  business  for  herself  about  eighteen  years,  during 
'  which  time  she  was  a  publisher,  and  had  business  transactions  with 
the  Japanese  government  After  the  contract  was  filled  out,  it  was 
given  to  her  by  plaintiff.  She  had  it  in  her  possession  for  two  days 
before  delivering  it  to  him  executed,  and  opposite  the  paragraphs 
which  cover  the  questions  in  controversy  she  wrote  her  initials.  It 
distinctly  appeared  on  the  face  of  the  instrument  that  the  plaintiff  was 
guaranteed  for  a  period  of  six  weeks,  and  defendant's  contention  that 
it  was  understood  that  this  six  weeks'  engagement  could  be  annulled 
by  a  two  weeks'  notice  is  utterly  at  variance  with  the  langfuage  of  the 
contract,  which  expressly  provides  in  that  regard  that  such  notice 
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would  end  the  cqiptract  after  a  guaranteed  period  of  six  weeks.  No 
consideration  appears  for  any  waiver  of  his  contract  by  the  plaintiff. 

[2]  We  are  of  opinion,  however,  that  the  plaintiff  was  not  entitled 
to  receive  compensation  for  any  time  beyond  the  guaranteed  period  of 
six  weeks,  because  the  stipulation  as  to  the  two  weeks'  notice  states 
that  such  notice  is  to  operate  after  the  expiration  of  the  guaranteed 
period,  and,  plaintiff's  services  having  been  dispensed  with  within  less 
than  six  weeks  after  entering  upon  the  performance  of  his  contract,  he 
can  only  claim  for  the  balance  of  the  guaranteed  period.  This  view  is 
not  opposed  to  the  award  of  the  arbitrators  in  plaintiff's  favor;  that 
award  merely  stating  that  the  arbitrators  **find  in  favor  of  the  plain- 
tiff for  the  amount  of  the  contract." 

Judgment  reversed,  with  $30  costs,  and  judgment  ordered  in  favor 
of  plaintiff  for  $255,  with  appropriate  costs  in  the  court  below.  All 
concur. 


LAWRENCE  v.  BRUNOFP. 
(Supreme  Court,  Appellate  Term,  First  Department      July  29,  1W8.) 

1.  Landlord  and  Tenant  ^=»48(2) — Failube  to  Hxat — Rboovebt  bt  Tenant. 

A  tenant,  In  summary  proceedings,  for  breach  of  landlord's  express  cove- 
nant to  heat  may  recover  reasonable  erpenses  he  lias  beea  put  to^  less 
present  value  of  heaters  used  by  him. 

2.  Landlobd  and  Tenant  ^3»48(2) — Failube  to  Heat — ^Rboovbbt  bt  Tenant 

— ^Damages. 

In  summary  proceedings,  tenant  counterdaimlng  for  breach  of  land- 
lord's covenant  to  heat,  difference  between  rental  value  of  pr^emlses  as 
leased,  with  heat,  and  their  rental  value  without  heat,  may  be  used  as  a 
measure  of  damages. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Summary  proceeding  by  Harry  K.  Lawrence  against  Platon  Brunoff. 
From  a  final  order  allowing  the  tenant's  counterclaim,  the  landlord  ap- 
peals.   Judgment  reversed,  and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

EHas  E.  Kohner,  of  New  York  City,  for  appellant. 
Abraham  P.  Wilkes,  of  New  York  City,  for  respondent 

FINCH,  J.  [1,2]  The  petition  is  based  upon  the  failure  of  the 
defendant  to  pay  rent  for  the  month  of  January,  1918,  of  an  apart- 
ment occupied  by  himself  and  family.  The  tenant  appeared  on  the 
return  day  and  admitted  the  rent  due,  but  claimed  an  allowance  by 
way  of  counterclaim  for  lack  of  heat  supplied.  It  appears  without  con- 
tradiction in  the  record  that  the  landlord  specifically  agreed  to  supply 
heat.  Since  the  court  has  allowed  the  defendant's  counterdaim,  the 
court  must  have  foimd  as  a  fact  that  there  was  an  expressed  covenant 
to  supply  heat,  and  that  there  was  a  breach  of  this  covenant  by  the 

^s»For  otlrar  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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landlord.  There  is  evidence  to  sustain  both  of  these  findings,  and  in 
fact  there  was  practically  no  contradiction  of  either  by  the  landlord. 
While  the  tenant  may  recover  such  reasonable  expenses  as  he  has  been 
put  to,  less  the  present  value  of  the  heaters  used,  in  doing  what  the 
landlord  had  expressly  agreed  to  do  and  failed  (Jacob  New  Realty  Co. 
V.  Knoxall  Shirt  Co,,  104-  Misc.  Rep.  82,  171  N.  Y.  Supp.  376,  decision 
filed  June  28,  1918;  Empire  Holding  Co.  v.  Carl  Bonwit,  Inc.,  and  an- 
other, 171  N.  Y.  Supp.  378,  decision  filed  June  25,  1918;  Volga  Realty 
Corporation  v.  Chauncey  Holt  Co.,  Inc.,  172  N.  Y.  Supp.  206),  yet 
there  was  no  adequate  proof  by  the  tenant  as  to  any  expense.  The 
court  allowed  the  tenant  by  way  of  damage  the  difference  between  the 
rental  value  of  the  premises  as  leased  with  heat,  and  the  rental  value 
of  the  same  apartment  without  heat,  and  this  difference  the  court  fixed 
at  40  per  cent  of  the  rent  While  this  method  may  be  used  as  one  of 
the  measures  of  damage  subject  to  the  rule  that  double  damages  may 
not  be  recovered,  there  was  no  evidence  presented  to  the  court  upon 
which  to  base  such  a  finding. 

It  follows  that  the  jrudgment  must  be  reversed,  and  a  new  trial  or- 
dered, without  costs  to  eiBier  party  upon  this  appeal.    All  concur. 


JASHNOFF  et  at  V.  WAI/U 
(Bnpreme  Oonrt  Appellate  Term,  First  Department    Jnly  IS,  1918.) 

!•  Landlobd  and  Tenant  ^=>48(1) — Bbeaou  or  Covenant  to  Heatt— Recov- 
EBT  BT  Tenant— Tendeb  of  Appabatus. 

Tender  by  tenant  to  landlord  of  gas  stove  and  tube,  purchased  by  ten- 
ant to  heat  his  apartraant,  when  landlofd  f aUed  to  heat  as  he  had  cove- 
nanted, was  not'  essential  to  tenant's  action  nnder  counterclaim  for 
landlord's  failure  to  heat,  in  latter's  summary  proceeding. 

2.  Landlobd  and.  Tenant  ^=^^^2) — Bbeach  of  Covenant  to  Hkat — Bjbcov- 
BBT  BT  Tenant. 

In  summary  proceeding  by  landlord,  who  oovenanted  to  hi^at,  tenant's 
recovery  for  breach  of  such  covenant  must  be  limited  to  actual  loss  In- 
curred by  him ;  that  Is,  difference  between  price  necessarily  paid  for  gas 
stove  and  tube  procured  by  him,  less  their  present  value,  properly  shown. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Summary  proceeding  by  Morris  Jashnoflf  and  others  against  Austin 
J.  Wall.  From  final  orders  allowing  the  tenant's  counterclaim,  the 
landlords  appeal.    Judgment  reversed,  and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Diamond  &  Abrahams,  of  New  York  City  (Milton  Diamond,  of  New 
York  City,  of  counsel),  for  appellants. 

David  J.  Rosen,  of  New  York  City,  for  respondent    . 

FINCH,  J.  [1,2]  The  landlord  instituted  summary  proceedings 
because  of  the  nonpayment  of  rent  for  the  month  of  January,  1918. 
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The  answer  consisted  of  a  separate  defense  and  counterclaim,  urging 
an  agreement  on  the  part  of  the  landlord  to  keep  the  demised  prem- 
ises supplied  with  heat  and  hot  water,  and  alleged  a  breach  of  this 
covenant,  in  that  the  premises  were  not  supplied  with  heat,  and  the 
consequent  damage  incurred  in  the  purchase  of  a  heater,  and  also  in 
the  use  of  gas.  It  appeared  that  there  was  a  written  lease,  containing 
an  express  covenant  to  supply  heat,  and  that  the  premises  were  an 
apartment  to  be  used  for  living  purposes.  There  was  an  issue  as  to 
whether  the  covenant  to  furnish  heat  had  been  broken,  and  the  court 
below  resolved  that  issue  in  favor  of  the  tenant,  and  there  was  evi- 
dence to  sustain  the  finding.  The  court  allowed  the  expense  incurred 
in  the  purchase  of  a  gas  stove  and  tube,  and  these  articles  were  tender- 
ed the  landlord  in  open  court.  The  tender  of  these  articles  was  not  es- 
sential to  defendant's  cause  of  action  under  his  counterclaim.  Defend- 
ant's recovery  must  be  limited  to  the  actual  loss  incurred  by  him  be- 
cause of  plaintiflF's  breach  of  contract.  In  the  case  at  bar  this  wouW 
be  the  difference  between  the  price  necessarily  paid  by  the  defendant 
for  the  gas  stove  and  tube,  less  their  present  value  properly  shown.  Ja- 
cob New  Realty  Co.  v.  Noxall  Shirt  Co.,  10+  Misc.  Rep.  82,  171  N.  Y. 
Supp.  376,  Appellate  Term  decision  filed  June  28,  1918. 

Since  no  allowance  was  made  by  the  court  below  for  the  present 
value  of  these  articles  owned  by  the  tenant,  it  follows  that  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered,  without  costs  to  either 
party  upon  this  appeal.    All  concur. 


GORHAM  CONST.  CO.  v,  COHEN. 
SAHB  ▼.  WIEDHOUSE. 

(Supreme  Court,  Appellate  Term,  First  Department     July  18,  19X8,) 

1.  Landlord  and  Tenant  «=»48(2) — Covenant  to  Heat — Bs;covebt  by  Ten- 

ant. 

Where  landlord  expressly  covenanted  to  heat,  tenant  may  recover  hl» 
actual  losR,  and  amount  necessarily  expended  for  heaters,  landlord  having 
failed  to  heat,  and  cost  of  extra  fuel,  less  present  value  of  heaters,  prop- 
erly determined. 

2.  Landlord  and  Tenant  ^=»48(1/^) — Covenant  to  Heat — Tender  of  Heaters 

BT  Tenant — Recovery. 

There  was  no  obligation  on  landlord,  who  had  covenanted  to  heat,  hut 
failed  to  do  so,  to  accept  tender  of  heaters  made  by  tenant,  who  had  pro- 
cured them. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Summary  proceedings  by  the  Gorham  Construction  Company  against 
Amelia  Cohen  and  against  Ernest  Wiedhouse.  From  final  orders  al- 
lowing counterclaims  on  behalf  of  the  tenants,  the  landlord  appeals. 
Judgments  reversed,  and  new  trials  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. ^ 
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Diamond  &  Abrahams,  of  New  York  City  (Milton  Diamond,  of 
New  York  City,  of  counsel),  for  appellant 
Maurice  Levi,  of  New  York  City,  for  respondents. 

FINCH,  J.  [1,2]  The  landlord  instituted  summary  proceedings 
to  recover  possession  of  the  living  apartments  described  in  a  written 
lease  because  of  the  nonpayment  of  rent  for  the  month  of  Febru- 
ary, 1918.  Each  of  the  tenants  interposed  a  counterclaim,  asking  as 
damages  the  amount  expended  for  the  purchase  of  heating  apparatus 
and  extra  fuel,  because  of  the  breach  by  the  landlord  of  the  express 
covenant  to  supply  heat.  The  lease  provided  that,  if  there  is  an  omis- 
sion in  the  operation  of  the  heating  apparatus,  the  landlord  shall  use  due 
diligence  to  repair,  improve,  or  reconstruct  the  same;  or,  in  other 
words,  the  landlord  covenanted  to  maintain  a  heating  service,  so  that 
this  case  falls  within  that  class  of  cases  where  the  landlord  has  ex- 
pressly covenanted  to  supply  heat.  In  such  case  the  tenant  may  recover 
the  amount  necessarily  expended  for  heaters  and  cost  of  extra  fuel, 
less  the  present  value  of  the  heaters  properly  determined.  In  the 
case  at  bar  the  tenant  tendered  these  heaters  to  the  landlord.  There 
was  no  obligation  on  the  part  of  the  landlord  to  accept  tiiis  tender, 
and  the  tenant  could  only-  recover  his  actual  loss  by  way  of  damages. 
Jacob  New  Realty  Co.  v.  Noxall  Shirt  Co.,  104  Misc.  Rep.  82,  171  N. 
Y.  Supp.  376,  Appellate  Term  decision  filed  June  28,  1918. 

Since  there  is  no  evidence  upon  which  the  present  value  of  the 
lieaters  may  be  determined,  it  follows  that  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  without  costs  to  either  party  on 
this  appeal.    All  concur. 


FORTUNATO  v.  UNION  RY.  CO.  OF  NEW  YORK  CITY. 
(Supreme  Court,  Appellate  Term,  First  Department    July  2S,  1918.) 

1.  Street  Rahaoadb  ^=:»96(8) — Injukeea  to  Pebsons  on  Track — Case  Reqtjie- 

ED  OF  PEDBSTBXANS. 

A  pedestriAQ,  crosring  a  car  track,  is  bound  to  look  out  for  his  own 
iafety,  and  eannot  recover  if  he  proceeds  heedlessly,  relying  upon  the  care 
ot  the  motorman  to  avoid  collislcm. 

2.  Street  Railboads  ^ss>112(2)— iNjyBiEe  to  Psdestbian— Res  Ipsa  Loqui- 

TUB. 

The  mere  fact  that  a  pedestrian  was  struck  by  a  street  car  does  not  in 
Itself  show  that  he  exercised  care,  or  that  the  motorman  was  negligent 

3.  Stbeet  Railboads  ^=s>112<3) — ^Injubies  to  Pbdestbian — Elements  Essen- 

tial TO  Rbcoveby. 

To  svataiQ  recovery  by  pedestrian,  struck  by  street  car,  he  must  show 
that,  before  starting  across  the  street,  he  looked  in  both  directions,  that 
no  car  was  approaching  within  such  distance  or  at  such  speed  as  to  cause 
reasonable  apprehension  of  collision,  and  that  the  motorman  by  exercise 
of  reasonable  care  conld  have  avoided  a  coUision. 

4.  Street  Railboads  «=»08(7>— Iiwwwes  to  Pede9ibian — Oontbibutobt  Neq- 

UGENCE. 

Where  plaintiff.  In  action  for  injuries  in  collision  with  street  car,  stated 
that  he  saw  the  car  approaching,  started  across  the  street,  and  was  struck 
by  the  car,  he  could  not  recover. 
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5.  Stbest  Railboads  ^=:>114(19) — ^Injuuxs  to  PsDESXBiAif— Cabb  of  Psdes- 

TBIANS — ^BVIDENCE. 

In  action  for  Injuries  to  pedestrian  In  collision  with  street  car,  his  state- 
ment that  he  had  plenty  of  time  to  cross  was  a  mere  conclusion,  and  did 
not  establish  that  the  accident  could  have  been  avoided  by  the  ezerdse  of 
reasonable  care  by  the  motorman. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  Dis- 
trict. 

Action  by  Matthew  Fortunato,  an  infant,  by  Luigi  Fortunato,  his 
guardian  ad  litem,  against  the  Union  Railway  Company  of  New  York 
City.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Alfred  T.  Davison,  of  Brooklyn,  for  appellant 
Adolph  Cianchetti,  of  New  York  City,  for  respondent 

LEHMAN,  J.  [  1  ]  The  pl^tintifF  has  recovered  a  judgment  for  $100 
alleged  damages  caused  by  a  collision  with  a  street  car  ovmed  and 
operated  by  the  defendant.  The  accident  occurred  about  6:30  p.  m., 
near  the  corner  of  White  Plains  road  and  Bartholdy  street  The 
plaintiff  testified  that: 

He  started  to  go  across  the  street  with  a  friend.  '*When  we  looked  up  and 
down,  there  was  no  car  coming,  exc^t  one  coming  down  the  sooth  side  o£ 
White  Plains  avenue,  going  south.  When  we  started  to  cross  the  street,  go- 
ing west,  when  we  got  to  the  south  tracks  of  White  Plains  avenue,  the  car  hit 
me,  and  I  was  thrown  down  and  dragged  about  15  feet" 

He  gave  no  other  testimony  on  direct  examination  as  to  the  manner 
in  which  the  accident  occurred.  On  cross-examination,  however,  he 
gave  the  following  testimony: 

"Q.  When  you  looked  the  first  time  and  left  the  sidewalk,  you  saw  tnis 
car  coming  towards  you,  didn't  you?  A.  Yes,  sir.  I  had  plenty  of  time  to 
cross  the  street" 

At  the  close  of  the  plaintiff's  testimony  the  defendant  moved  to  dis- 
miss the  complaint,  on  the  ground  that  the  plaintiff  had  failed  to  show 
absence  of  contributory  negligence  on  his  part  or  negligence  on  the 
part  of  the  defendant.  It  seems  to  me  quite  clear  that  this  motion 
should  have  been  granted  on  both  grounds. 

[2-4]  A  pedestrian,  crossing  a  car  track,  is  bound  to  look  out  for 
his  own  safety,  and  is  not  entitled  to  recover  unless  he  shows  that  he 
did  not  proceed  heedlessly  across  the  track,  relying  upon  the  careful- 
ness of  the  motorman  to  avoid  the  collision.  The  mere  fact  that  a 
colUsion  occurred  does  not  in  itself  show  that  the  pedestrian  exercised 
care,  or  that  the  accident  was  caused  by  the  negligence  of  the  motor- 
man.  In  order  to  sustain  a  recovery  the  plaintiff  is  required  to  show 
that  before  he  started  to  cross  the  street  he  looked  in  both  directions, 
and  that  at  that  time  there  was  no  car  approaching  within  such  dis- 
tance or  at  such  speed  as  to  cause  any  reasonable  apprehension  of  a 
collision,  and  that  the  motorman  of  any  approaching  car  could,  by 
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the  exercise  of  reasonable  care  avoid  a  collision.  In  the  present  case 
the  plaintiff  has  shown  only  that  he  looked  and  saw  the  car  approach- 
ing. Certainly  a  pedestrian  who  proceeds  across  a  street  car  track 
after  he  has  seen  a  car  approaching  under  circumstances  that  do  not  in 
themselves  negative  any  reasonable  apprehension  of  danger  from  the 
car  is  no  less  careless  than  a  pedestrian  who  i^oceeds  to  cross  the 
track  without  looking  for  a  car. 

[5]  In  the  present  case  the  plaintiff  has  absolutely  failed  to  show 
how  far  the  car  was  away  from  him  when  he  left  the  sidewalk,  the 
speed  at  which  it  was  approaching,  or  any  other  circumstances  which 
would  permit  a  jury  to  infer  that  the  plaintiff  was  acting  with  reason- 
able caution  in  proceeding  acrc^s  the  car  tracks  after  he  had  seen  the 
approaching  car,  and  that  the  fnotorman  had  any  opportunity  to  stop 
the  car  after  he  saw  that  the  plaintiff  was  about  to  cross,  unless  the 
mere  statement  of  the  plaintiff  that  "he  had  plenty  of  time  to  cross 
the  street"  can  be  considered  as  furnishing  this  evidence.  That  state- 
ment, however,  is  a  mere  conclusion  of  the  witness,  and  a  conclusion 
which  has  been  proven  wrong  by  the  result,  for  it  appears  that  he  did 
not  have  time  to  cross  the  street  before  the  car  actually  hit  him.  It 
does  not  appear  whether  that  conclusion  was  based  upon  the  premise 
that  the  car  would  slow  down  at  that  comer,  or  upon  some  other 
circumstance.  In  any  event,  such  a  conclusion,  elicited  upon  cross- 
examination,  seems  to  me  clearly  no  real  evidence  to  be  considered  by 
the  jury.  The  fact  that  the  plaintiff  thought  that  he  had  plenty  of  time 
to  cross  the  street  does  not  show  either  that  a  reasonable  man  would 
have  reached  the  same  conclusion,  or  that  as  a  matter  of  fact  the  mo- 
torman  could  by  the  exercise  of  any  care  have  avoided  the  collision. 
It  follows  that  the  plaintiff  has  failed  to  prove  a  cause  of  action,  and 
the  trial  judge  should  have  dismissed  the  complaint  at  the  close  of  the 
plaintiff's  case. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event    All  concur. 


JERSEY  OITY  MACH.  CO,  v.  WALTER  H.  FOSTER  00. 
(Supreme  Court,  Appellate  Term,  First  Department.    July  18,  1918.) 

1*  SAIJB8  ^B»418(7) — Bbkaoh  of  Contract— Damaqbs. 

In  suit  for  breach  of  agreement  to  procure  for  plaintiff  a  grinding  ma- 
chine, plaintiff  was  entitled  to  recover  for  expenses  incurred  in  sending  a 
representative  to  a  certain  city  to  procure  another  machine. 
2,  Appeal  and  Ebrob  ^=»171(l) — Apoptiow  of  Theobt  as  to  Damages. 

Appellant's  counsel  having  made  no  point  either  on  the  trial  or  in  his 
brief  in  opposition  to  plaintiff's  theory  of  damage,  the  court  on  appeal  will 
apply  the  theory  asserted  by  the  plaintiff  and  thus  tacitly  adopted  by  the 
defendant. 

Finch,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Jersey  City  Machine  Company  against  the  Walter  H. 
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Foster  Company.  From  a  Judgment  for  defendant,  after  trial  by  the 
court  without  a  jury,  plainti£F  appeals.  Reversed,  and  judgment  di- 
rected for  plaintiff. 

Argued  March  term,  1918,  before  BIJUR,  FINGH,  and  UUlr 
LAN,  JJ. 

Rounds,  Hatch,  Dillingham  &  Debevoise,  of  New  York  City  (George 
M.  Wolfson,  of  New  York  City,  of  counsel),  for  appellant. 

Kellogg  &  Rose,  of  New  York  City  (Asa  B.  Kellogg,  of  New  York 
City,  of  counsel),  for  respondent. 

MULIAN,  J.  The  main  question  at  issue  was  whether  the  defend- 
ant, in  agreeing  to  procure  for  the  plaintiff  a  grinding  machine  of  a 
certain  make,  type,  and  size,  was  acting  as  a  prmcipal,  or  as  a-  buying^ 
agent  for  the  plaintiff.  We  think  the  evidence  warrants  only  one  find- 
ing on  that  head — tliat  the  defendant  was  acting  in  the  matter  on  its 
own  account,  and  undertook  to  book  an  order  for  a  machine  not  in  its 
ownership  or  possession,  upon  what  appeared  to  be  an  excellent  pros- 
pect of  being  able  to  purchase  it  in  order  to  effect  a  resale  to  the  plain- 
tiff. The  defense  of  the  statute  of  frauds  was  not  sustained ;  the  re- 
ceipt and  retention  for  a  considerable  period  of  part  of  the  purchase 
price  taking  the  case  outside  of  the  statute,  and  the  defendant's  letter 
of  May  17, 1917,  being  a  sufficient  memorandum  under  the  statute. 

[  1  ]  For  proof  of  damage,  the  plaintiff  showed  that  it  was  unable  to 
procure  a  similar  machine  in  the  market,  and  was  compelled  to  pur- 
chase a  larger  and  more  expensive  machine,  for  which  it  paid  $700  more 
than  the  contract  price  of  the  machine  it  had  ordered  of  the  defend- 
ant ;  that  it  had  been  put  to  the  expense  of  $30  in  sending  a  representa- 
tive to  Boston  to  procure  the  larger  machine  referred  to;  and  that  it 
had  paid  certain  freight  charges  for  the  carriage  of  the  last-mentioned 
machine  from  Boston  to  Jersey  City. 

[2]  We  see  no  basis  in  the  case  for  an  allowance  of  the  freight 
charges,  but  the  expense  incurred  in  procuring  the  Boston  machine 
was  properly  recoverable,  and  as  no  point  in  any  form  was  made  by 
defendant's  counsel,  either  on  the  trial  or  in  his  brief  to  us,  in  oppo- 
sition to  the  plaintiff's  theory  that  it  was  entitled,  as  an  element  of 
damage,  to  the  increase  in  the  price  it  was  required  to  pay  for  a  pre- 
sumably more  valuable  machine,  \ve  shall  apply  the  theory  of  damage 
asserted  by  the  plaintiff  and  thus  tacitly  adopted  by  the  defendant.  As 
the  evidentiary  facts  are  practically  undisputed,  no  purpose  would  be 
served  by  sending  the  case  back  for  a  new  trial. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  plain- 
tiff for  $730,  with  appropriate  costs  in  the  court  below. 

BIJUR,  J.  (concurring).  I  concur  for  reversal  and  direction  of  judg- 
ment : 

First.  On  the  ground  that  there  is  no  evidence  that  the  defendant 
contracted  or  undertook  to  contract  on  behalf  of  any  person  other 
than  itself.  The  only  reference  to  any  agency  of  the  defendant  is  con- 
tained in  a  letter  of  the  plaintiff  to  the  supposed  principal,  the  New 
England  Westinghouse  Company,  written  after  the  defendant  had 
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refused  to  early  out  the  contract.  In  that  letter  the  plaintiff  said  that 
the  defendant  had  informed  it  (plamtiff)  that  "they  (defendants)  were 
acting  as  your  selling  agents  for  these  machines,"  and  again,  "The 
Walter  H.  Foster  Company  advised  us  tiiat  they  were  acting  as  your 
agent  in  the  matter."  Assuming  that  these  statements  are  to  be  con- 
strued as  relating  to  the  time  the  contract  was  entered  into,  which  is 
by  no  means  clear,  the  plaintiff's  president  explained  that  he  had  in- 
vented these  statements  for  the  purpose  of  inducing  the  alleged  prin- 
cipal to  give  it  Ae  machine  which  plaintiff  needed  teidly.  This  expla- 
nation is  verified  by  the  defendant's  two  representatives  and  witnesses 
who  testified  that  they  had  not  told  the  plaintiff  that  the  defendant  was 
acting  as  agent  of  me  New  England  Westinghouse  Company.  The 
implied  admission  of  agency  involved  in  this  letter,  therefore,  amounts 
to  no  more  than  the  proverbial  "scintilla"  of  evidence,  which  is  in- 
sufficient to  sustain  a  judgment  In  fact,  upon  the  testimony  of  the 
-defendants  themselves  it  seems  to  me  to  be  perfectly  evident  that  they 
were  not  acting  as  agents  for  the  New  England  Westinghouse  Com- 
pany, but  were  dealinp^  as  principals  on  a  joint  account  with  another 
concern,  in  the  hope  of  procuring  this  machine  at  a  fixed  price  from  the 
Westinghouse  Company  and  selling  it  to  the  plaintiff  at  a  profit.  At 
one  point  one  of  defendant's  witnesses  went  even  to  the  point  of  claim- 
ing that  defendant  was  acting  as  agent  for  the  plaintiff. 

Second.  On  the  record  it  seems  to  me  to  be  clear  that,  whether  as 
matter  of  fact  the  defendant  was  or  was  not  the  agent  of  the  New 
England  Westinghouse  Company,  it  undertook  to  and  did  bind  itself  as 
principal.  Meyer  v.  Redmond,  205  N.  Y.  478,  483,  98  N.  E.  906,  41 
L.  R.  A.  (N.  S.)  675;  Gordon  Co.  v.  Bartels  Co.,  206  N.  Y.  528,  537, 
100  N.  E.  457,  461 ;  Addison  v.  Gandassequi,  4  Taunt.  574;  Jones  v. 
Gould,  200  N.  Y.  18,  92  N.  E.  1071. 

FINCH,  T.  (dissenting).  In  my  opinion  the  judgment  should  be 
affirmed.  There  was  evidence  upon  which  the  court  below  was  jus- 
tified in  finding  that  no  contract  existed  between  this  plaintiff  and 
this  defendant  for  the  purchase  and  sale  of  the  machine.  This  is 
the  only  issue  in  the  case. 

The  plaintiff  alleged  two  inconsistent  causes  of  action — one  that 
the  defendant,  as  principal,  sold  the  grinding  machine ;  and  the  oth- 
er for  breach  of  warranty,  in  that  defendant  represented  itself  to  be 
agent  of  the  New  England  Westinghouse  Company,  whereas  in  truth 
it  was  not.  The  answer  was  a  general  denial.  The  plaintiff  attempt- 
ed to  establish  both  causes  of  acticm,  but  on  demand  of  the  defend- 
ant, at  the  close  of  the  trial,  it  elected  to  stand  upon  the  first  cause 
of  action. 

It  appeared  upon  the  trial  that  the  New  England  Westinghouse 
Company,  being  a  tenant- of  a  building  owned  and  occupied  in  part 
by  the  Perkins  Appliance  Company,  notified  the  latter  that  it  had 
some  secondhand  machines  for  sale.  The  Perkins  Apphance  Com- 
pany asked  the  defendant  "if  he  could  dispose  of  those  grinders  for 
us."  The  defendant's  business  was  that  of  a  broker  acting  on  commis- 
sion, although  in  some  special  cases  it  had  purchased  and  sold  on  its 
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own  account.  The  plaintiff  applied  to  the  defendant  for  a  machine, 
and  according  to  the  testimony  of  the  defendant's  witness  was  of- 
fered one  of  the  machines,  which  the  New  England  Westinghouse 
Company  had  in  their  plant,  "and  are  offering^  for  sale."  "I  told 
him  that  there  were  several  machines  in  the  plant  of  the  New  Eng- 
land Westinghouse  Company,  which  they  were  speaking  of  disposing 
of."  "Q.  You  did  not  tell  him  that  you  had  the  right  to  sell  thosQ 
machines  ?  A.  No,  sir."  The  plaintiff  inquired  whether  he  could  go 
to  the  plant  of  the  New  England  Westinghouse  Company  and  inspect 
the  machine,  and  the  defendant's  representative  called  up  the  gen- 
eral manager  of  the  Perkins  Appliance  Company  on  the  long-distance 
telephone  and  obtained  permission  from  the  Perkins  Appliance  Com- 
pany for  the  plaintiff  to  immediately  go  from  New  York  to  Spring- 
field, Mass.,  to  see  the  machine. 

It  is  a  fair  inference  that  the  obtaining  of  this  permission  from  the 
Perkins  Appliance  Company  was  done  in  the  presence  of  the  plain- 
tiff. The  plaintiff  went  and  inspected  the  machines,  and  picked  out 
two,  one  of  which  it  desired  to  obtain,  and  upon  the  return  of  its 
representative  wrote  the  defendant  a  letter,  which  was  relied  on  as 
the  contract,  and  which  letter  is  in  part  as  follows : 

"We  hereby  authorize  you  to  ship  as  by  freight  this  week  from  Sprlngfi^d, 
Mass.,  one  *  *  *  machine  of  either  of  the  following  numbers  •  •  ^ 
[italics  not  in  original] 

— and  sent  this  letter  with  a  check  for  one-third  of  the  price  to  the 
defendant.  The  defendant  then  telephoned  the  Perkins  A]^liance 
Company  that  the  plaintiff  had  decided  on  one  of  these  two  ma- 
chines, and  was  told  'that  the  Westinghouse  Company  would  ship 
one  of  them,  and  letters  were  exchanged  confirming  the  same.  The 
defendant  had  the  plaintiff's  check  certified,  and  retained  it  without 
depositing  the  same  for  about  two  weeks,  while  the  defendant  was 
making  every  effort  to  induce  the  Perkins  Appliance  Company  to 
ship  the  machine.  Not  being,  able  to  bring  this  about,  the  defendant 
returned  the  check  to  the  plaintiff,  with  a  letter  in  which  the  de- 
fendant assures  the  plaintiff  that  it  has  done  everything  "it  could  in 
good  faith  to  have  the  machine  shipped  you,  and  regretting  the  out- 
come of  the  transaction."  The  return  of  the  check  was  accepted  by 
the  plaintiff,  and  it  then  wrote  the  New  England  Westinghouse  Com- 
pany a  letter  in  part  as  follows: 

"The  Walter  H.  Foster  Company  advised  us  some  days  ago  that  they 
had  four  Landis  grinders  for  sale.  We  told  them  that  we  were  interested^ 
and  they  advised  us  that  the  machines  were  in  your  plant  at  Springfield,  Mass., 
and  that  they  were  acting  as  your  selUnff  agents  for  these  machines.  [Italics 
not  in  original.]  The  writer  visited  your  plant,  and  insqpected  the  macblnes, 
and  advised  the  Walter  H.  Foster  Company  that  we  would  purchase  one  of 
these  machines,  either  No.  11396  or  No.  11399.  ♦  ♦  ♦  We  have  yecrfved  a 
letter  from  the  Walter  H.  Foster  Company  to-day  inclosing  our  check  and 
advising  us  that  you  will  not  sell  the  grinders  at  this  time." 

This  furnishes  written  corroboration  of  the  defendant's  claim  that 
it  was  acting  as  a  broker  to  bring  about  the  sale  of  the  machine.  The 
plaintiff's  only  explanation  of  this  letter  is: 


Digitized  by 


Google 


Sup.  Ct)      JKVVT  CITY  HAOH.  GO.  V,  WALTER  H.  FOSTBB  00.  12^ 

"I  Just  Md  Westingbouse  tliat  to  try  to  get  one  of  Its  macMnes.  Q.  In 
other  words,  yoa  put  a  lie  in  that  letter?  A.  Probably,  if  you  want  to  call  it  a 
lie ;  they  did  not  advise  me  in  so  many  words." 

It  is  to  be  noted  that,  even  in  testifying,  the  president  of  the  plain- 
tiff makes  only  partial  denial  of  the  defendant's  claim  that  it  notified 
the  plaintiff  that  it  was  acting  only  as  a  broker.  Thus  the  president 
of  the  plaintiff  only  denies  that  the  defendant  did  not  advise  him  in 
so  many  words,  leaving  it  as  a  fair  inference  that  the  defendant  did  so 
advise  him,  but  not  in  so  many  words.  Another  witness  on  the  part 
of  the  defendant  corroborated  the  details  of  the  conversation  between 
the  defendant's  representative  and  the  plaintiff's  president  to  the  ef- 
fect that  the  machines  were  available  and  that  they  had  been  offered 
for  sale  by  the  New  England  Westingbouse  Company. 

Without  setting  out  all  of  the  evidence  in  detail,  it  is  clear  that  there 
was  raised  upon  this  record  a  question  of  fact,  which  it  was  within  the 
province  alone  of  the  jury,  or  of  the  court  below  sitting  as  a  trier  of 
disputed  facts,  to  determine  as  of  right  between  these  parties.  Since 
the  prevailing  opinion  is  holding  that  there  is  no  evidence  adduced  by 
the  defendant  in  support  of  its  defense,  the  defendant  is  entitled  to 
tfie  most  favorable  inferences  deducible  from  the  facts  presented  by 
the  defendant.  To  say  that  the  foregoing  and  the  other  facts  appear- 
ing in  this  record  constitute  no  evidence  or  give  rise  to  no  inferences 
favorable  to  the  contention  of  the  defendant,  or  to  say  that  at  most 
there  is  only  a  scintilla  of  evidence,  seems  to  do  violence  to  the  lan- 
guage submitted  oa  the  part  of  the  defendant.  This  issue  was  in  fact 
litigated  at  length  in  the  court  below,  and  the  court  found  in  favor  of 
the' defendant  Even  if  it  should  be  held  that  this  judgment  is  against 
the  weight  of  the  evidence,  there  shotdd  at  least  be  a  new  trial,  and 
not  a  verdict  directed  by  this  court. 

As  to  the  amount  of  damaged  awarded  by  the  prevailing  opinion,  the 
plaintiff  is  recovering,  not  for  the  market  price  of  a  similar  machine 
(Oswego  Falls  Pulp  Paper  Co.  v.  Stecher  Lithographic  Co.,  215  N. 
Y.  98,  109  N.  E.  92,  L.  R.  A.  1916B,  1257),  but  for  a  larger  and  bet- 
ter machine,  and  has  thus  not  only  been  indemnified  for  any  loss  sus- 
tained, but  is  being  awarded  a  profit  at  the  expense  of  the  defendant. 
The  trial  court  announced  the  correct  rule  of  damage  to  be  the  differ- 
ence between  the  contract  price  and  market  price,  and  the  defendant's 
attorney  objected  to  proof  of  any  other  damage  than  this.  Even  if  it 
can  be  held  that  the  defendant  acquiesced  in  the  theory  that  the  plain- 
tiff's damage,  if  any,  was  the  difference  between  the  contract  price  and 
such  price  as  plaintiff  was  compelled  to  pay  for  a  machine  that  would 
do  his  work,  there  was  testimony  on  defendant's  part  that  it  had  of- 
fered to  plaintiff  machines  at  a  less  price  than  plaintiff  paid.  Plain- 
tiff makes  no  denial  of  this  fact,  except  "that  he  does  not  recollect  such 
an  offer";  he  is  only  positive  that  they  did  not  offer  it  in  time,  and 
even  as  to  this  fact  his  testimony  is  indefinite,  so  that,  as  to  the  plain- 
tiff's damage,  also,  there  exists  a  question  of  fact,  such  as  prevents  this 
court  from  awarding  to  plaintiff  the  sum  claimed  by  him.  In  addition, 
since  the  defendant,  for  the  purpose  of  the  trial  below,  chose  to  rest 
upon  its  claim  of  the  nonexistence  of  the  contract  sued  upon,  and  since 
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the  court  below  gave  judgment  upon  that  trial  for  the  defendant,  the 
defendant  cannot  be  said  to  have  adopted  any  theory  of  damages,  be- 
cause it  failed  to  reiterate  its  objection  to  the  proof  of  damage  offered 
by  the  plaintiff. 

It  follows  that  the  judgment  should  be  af&rmed,  with  costs. 


ALTMAN  et  al.  v.  KBUMHOLTZ  et  aL 
(Supreme  Court,  Appellate  Tfenn,  First  Department      July  18,  1918.) 

1.  Chattel  Mobtoages  ^:i=9l29 — Tftlb. 

A  chattel  mortgagee  obtains  a  defeasible  title,  which  becomes  absolute 
on  the  failure  of  the  mortgagor  to  pay  the  debt  when  it  Aall  become  due. 

2.  Chattel  Mortgages  ^=»240— Taking  PossEsaiON  or  Pbofbbit — ^E>itect. 

If  chattel  mortgagee  seizes  the  pn^perty  for  his  own  benefit,  and  not 
merely  for  protection  of  his  own  security,  vq^n  the  abandonment  by  the 
mortgagor  of  the  property,  then  to  the  extent  of  the  value  of  the  property 
taken  the  debt  itself  is  regarded  as  satisfied. 

3.  Chattel  Mobtgages  ^=s>249 — Seizttbe  ov  P&opebtt — Fobeolosube. 

Where  a  mortgagee  of  chattels  seizes  only  a  part  of  the  property,  he  is 
entitled  to  a  judgment  of  foreclosure  as  against  chattels  remaining  in 
the  hands  of  the  mortgagor. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Israel  Altman  and  another  against  Adolph  Krumholtz 
and  another.  Judgment  for  defendants,  and  plaintiffs  appeal.  Re- 
versed, and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Teitelbaum  &  Jaykowsky,  of  New  York  City  (Louis  Jaykowsky,  of 
Brooklyn,  of  counsel),  for  appellants. 
Defendants,  pro  se. 

LEHMAN,  J.  On  October  26,  1916,  plaintiff  sold  to  the  defend- 
ants household  furniture  at  the  agreed  price  of  $293,  and  the  defend- 
ants executed  and  delivered  to  the  plaintiffs  a  chattel  mortgage  for  the 
said  sum,  payable  $25  in  cash  and  $268  in  installments  of  $2.50  per 
week.  On  June  2,  1917,  the  defendants  stored  the  furniture,  with  the 
exception  of  a  bed  spring  and  mattress,  in  the  Harlem  Storage  Ware- 
house, and  the  plaintiffs  thereafter  took  possession  of  the  chattels 
which  were  in  the  storage  warehouse.  At  that  time  the  defendants 
were  in  default  in  the  payments  of  several  installments  due  under  the 
mortgage,  and  the  plaintiffs  have  brought  this  action  to  foreclose  their 
lien  upon  the  chattels.  The  trial  judge  has  dismissed  the  complaint, 
on  the  ground  that  by  taking  possession  of  the  chattels  in  the  storage 
warehouse  the  plaintiffs  have  lost  their  right  to  foreclose  their  mort- 
gage. 

[1,2]  The  mortgage  in  this  case  contained  an  e^^press  power  giv- 
ing the  mortgagor  the  right  to  take  and  carry  away  the  goods  in  case 
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of  default  and  to  sell  the  same.  It  does  not  appear,  however,  whether 
the  plaintiffs  have  taken  the  goods  under  this  power,  and  it  does 
appear  that  they  have  not  sold  the  goods.  It  further  does  not  appear 
that  the  defendants  ever  abandoned  the  goods,  or  that  the  plaintiffs 
have  taken  possession  of  them  for  the  protection  of  their  security.  A 
mortgagee  under  a  chattel  mortgage  obtains  a  defeasible  title  to  the 
mortgaged  property,  which  becomes  absolute  an  the  failure  of  the 
mortgagor  to  pay  the  mortgage  debt  when  it  shall  become  due.  The 
mortgagor  has  thereafter  only  a  right  of  redemption.  If  the  mortga- 
gee takes  the  property  for  his  own  benefit,  and  not  merely  for  the  pro- 
tection of  his  own  security,  upon  the  abandonment  of  the  mortgagor  of 
the  property,  then  to  the  extent  of  the  value  of  the  property  t^en,  the 
debt  itself  is  regarded  as  satisfied.  See  Levy  v.  Reich,  78  Misc.  Rep. 
413,  414,  138  N.  Y.  Supp.  419,  and  cases  there  cited. 

In  the  present  case,  if  the  debt  is  satisfied  to  the  extent  of  the  value 
of  the  property  seized,  no  action  can  be  maintained  to  foreclose  a  lien 
on  the  same  chattels.  On  the  other  hand,  if  the  plaintiff  has  taken  the 
property  under  the  power  of  sale,  then  apparently  he  has  made  an 
election  as  to  the  manner  in  which  his  lien  should  be  enforced. 

[3]  Even  if,  however,  the  plaintiffs  cannot  obtain  a  judgment  to 
foreclose  the  lien  of  their  mortgage  upon  the  chattels  in  their  possession, 
since  it  appears  that  some  of  the  chattels  are  still  in  the  possession  of 
the  defendants,  the  plaintiffs  are  entitled  to  a  judgment  of  foreclosure 
at  least  as  against  those  chattels. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered 
with  ^0  costs  to  appellant  to  abide  the  event    All  cpfncur. 


FERGUSON  et  al.  v.  ZENKBB. 
(Supreme  Court,  Appellate  Term,  First  Department    July  18,  1918.) 

1.  liAJVDLOBD      AND      TENANT      ^S»44(l) — LEASB— OONSTETJOTIQN— FURNISHIWO 

Hbat. 

A  clause  in  a  lease  held  to  be  a  covenant  on  the  part  of  the  landlord  to 
use  due  diligence  In  heating  the  premises. 

2.  I/ANDLOBD   AND   TENANT  ^S»4S(2) — ^BRCACH   OW   liKABS— MeASTTBB   OF   DAIC- 

AOES. 

The  measure  of  damages  for  landlord's  breach  of  contract  through  will- 
ful neglect  to  heat  the  premises  was  the  amount  neoessarUy  expended  for 
heaters  and  the  cost  of  additional  fuel,  less  the  present  value  of  the 
heaters. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Harry  Ferguson  and  another  against  Herman  Zenker  for 
possession  of  premises  for  nonpayment  of  rent.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ.         

^s»For  other  gmm  see  Muno  topic  A  KBY-NUMBSR  in  all  Key-Nuinbered  Dlcests  ft  Indexw 


Digitized  by 


Google 


128  172  NBW  YORK  8UPPL19MBNT  (Sup.  Ct. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Samuel  Meyers  and 
Morse  S.  Hirsch,  both  of  New  York  City,  of  counsel),  for  appellant. 
Amstein  &  Levy,  of  New  York  City,  for  respondents. 

FINCH,  J.  [1,  2]  The  landlord  brought  summary  proceedings  for 
the  nonpayment  of  rent  of  loft  premises  for  the  month  of  January, 
1918.  The  tenant  counterclaimed  for  damages  suflFered  by  reason  of 
lack  of  heat.  Upon  the  opening  of  the  case  it  appeared  that  the  writ- 
ten lease  between  the  parties  contained  the  following  clause : 

"Twelfth.  The  said  lessor  shall  use  due  diligence  In  operating  the  elevators, 
and  in  furnishing  steam  for  heating  the  premises  hereby  demised  during  the 
usual  hairiness  hours*  Including  Sundays  and  holidays,  but  shall  not  be  held 
responsible  for  interrupted  elevator  service  or  steam  supply,  or  for  any  claim 
arising  in  consequence  of  the  use  thereof." 

It  further  appeared  from  the  opening  that  the  tenant  claimed  among 
other  damage  the  amount  expended  for  stoves  and  fuel  for  heating. 
The  court  below,  upon  the  opening,  granted  a  final  order  for  the  land- 
lord. In  this  the  learned  court  was  in  error,  since  the  clause  of  the 
lease  above  referred  to,  if  any  meaning  is  to  be  ascribed  to. it,  is  a 
covenant  on  the  part  of  the  landlord  to  use  due  diligence  in  the  heating 
of  the  premises.  The  tenant  offered  to  show  that  the  landlord  had  not 
used  due  diligence,  and  had,  in  fact,  willfully  neglected  to  heat  the 
premises.  This  raised  an  issue,  which  should  have  been  determined 
after  a  trial.  If  this  issue  had  been  determined  in  favor  of  the  ten- 
ant, the  latter  was  entitled  to  recover  as  an  element  of  damage  the 
amount  necessarily  expended  for  heaters  and  the  cost  of  additional  fuel, 
less  the  present  value  of  the  heaters,  properly  shown.  Jacob  New 
Realty  Co.  v.  Noxall  Shirt  Co.,  104  Misc.  Rep.  82,  171  N.  Y.  Supp. 
376,  Ap{)ellate  Term  decision  filed  June  26,  1918.  See,  also.  Empire 
Holding  Co.  v.  Carl  Bonwit,  Inc.,  171  N.  Y.  Supp.  378,  Appellate  Term 
decision  filed  June  26,  1918;  Volga  Rlty.  Corp.  v.  Chauncey  Holt 
Co.,  172  N.  Y.  Supp.  206,  Appellate  Term  decision,  not  yet  officially 
reported. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  $30  costs  to  appellant  to  abide  the  event    All  concur. 


GRACE  V,  STUDEBAKEE  CORPORATION  OF  AMERICA- 

(Supreme  Court,  AppeUate  Term,  First  Department    July  18,  1918.) 

Sales  ^=»40o — ^Bbeach — ^Rioht  of  Action. 

Where  defendant's  breach  occurred  after  plaintiff  notified  defendant 
that  he  would  not  accept  and  pay  for  the  automobile  sold,  plaintiff  could 
not  recover  for  the  breach. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 
Action  by  Ralph  Grace  against  the  Studebaker   Corporation   of 
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America*  Prom  a  judgment  dismissing  the  complaihtf  plaintiff  ap- 
peals.   Affirmed. 

Argued  June  tenn,  1918,  before  GUY,  BIJUR,  and  WEEKS,  JJ. 

Folger  &  Rockwood,  of  New  York  City  (N.  Otis  Rockwood,  of  New 
York  City,  of  counsel),  for  appellant. 

Hawkins,  Delafield  &  Longfellow,  of  New  York  City  (E.  J.  Dim- 
ock,  of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Although  we  are  of  opinion  that  the  surrender 
of  the  automobile,  1915  model,  before  the  defendants  were  prepared 
to  deliver  the  automobile  of  1916  model,  was  a  sufficient  considera- 
tion to  support  the  promise  of  defendant  to  allow  plaintiff  to  draw 
against  the  motoey  theretofore  paid  by  plaintiff,  the  complaint  is  so 
drawn  that  it  would  appear  that  defendant  did  not  refuse  to  allow 
the  money  to  be  withdrawn  until  after  plaintiff  had  notified  defendant 
that  he  would  not  carry  out  his  agreement  to  accept  delivery  of  the 
new  car  and  pay  for  the  same. 

The  complaint  was  therefore  properly  dismissed,  and  the  judgment 
should  be  affirmed,  with  $25  costs. 


FLBOK  &  HILTJ^N,  Inc.,  ▼.  DELAWARE,  L.  &  W.  R.  CO. 

(Supreme  Court,  Appellate  Term,  rirst  Department    July  18,  1918.) 

Cabribbs  ^=»21S — ^Unbkabonablb  DELAT-^PouxmiT. 

Where  a  pair  of  wheels  on  a  car  carrying  poultry  were  worn  througli 
the  chill  or  tread,  due  to  continuouis  wear,  and  not'  unfair  handUng,  the 
carrier  was  not  negUgent,  nor  was  there  unreasonable  delay,  where 
the  car  was  taken  from  the  train,  new  wheels  put  on,  and  the  car  forward- 
ed on  the  next  fftst  freight;  total  loss  of  time  being  2  hours  and  42 
minutes. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  hy  Fleck  &  Hillman,  Incorporated,  against  the  Delaware, 
Lackawanna  &  Western  Railroad  Company.  ^  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  June  term,  1918,  before  GUY,  BIJUR,  and  WEEKS,  JJ. 

J.  E.  Morrissey,  of  New  York  City,  for  appellant. 
May  &  Jacobson,  of  New  York  City  (Isaac  N.  Jacobson,  of  New 
York  City,  of  counsel),  for  respondent. 

WEEKS,  J.  This  action  was  brought  to  recover  damages  for  the 
delayed  delivery  of  a  car  of  live  poultry.  The  evidence  shows  that  on 
November  20,  1915,  one  A.  C.  Parsons  delivered  to  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  at  King  City,  Mo.,  two  carloads 
of  live  poultry  in  L.  P.  T.  (Live  Poultry  Transportation  Company) 
cars  Nos.  1094  and  1284,  to  be  delivered  at  Hoboken,  N.  J.,  to  the  plain- 
tiff as  consignee.  These  cars  were  routed  over  the  lines  of  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  and  the  New  York,  Chicago 
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&  Sti  Louis  Railroad  Company,  and  were  received  by  the  defendant 
at  a  transfer  point  known  as  Black  Rock,  outside  of  Buffalo,  at  3 
o'clock  on  the  morning  of  November  24;  1915,  and  were  forwarded 
by  defendant  on  a  fast  freight  train  leaving  Buffalo  at  10:20  the  same 
morning.  When  that  train  reached  Elmira,  which  is  an  inspection  point 
on  defendant's  railroad,  an  inspection  disclosed  that  one  pair  of 
wheels  on  car  No.  1094  were  worn  through  the  chill  or  tread.  This 
condition  was  due  to  continuous  wear,  and  was  not  due  to  any  unusual 
or  unfair  handling.  It  was  dangerous,  however,  for  said  car  to  pro- 
ceed further  in  that  condition,  and  it  was  taken  from  the  train  and 
placed  on  the  repair  track,  and  a  new  pair  of  wheels  put  on  in  1  hour 
and  45  minutes,  and  the  car  then  forwarded  on  the  next  fast  freight 
train  leaving  Elmira.    The  entire  time  lost  was  2  hours  and  42  minutes. 

The  train  with  car  No.  1284  arrived  at  Hoboken  at  1 :40  p.  m.  on 
November  25,  1915,  Thanksgiving  Day,  and  was  placed  for  unload- 
ing in  the  yard  and  the  unloading  was  completed  at  3 :50  p.  m.  The 
train  with  car  No.  1094  arrived  at  Hoboken  at  6:25  p.  m.,  and  was 
placed  for  unloading  at  11  p.  m.  Plaintiff  ordered  car  No.  1094  for 
morning  delivery  on  November  27th,  and  commenced  unloading  at 
9:30  a.  m.  on  that  day.  At  noon  on  November  24th,  in  accordance 
with  the  usual  custom,  plaintiff  was  notified  by  telephone  of  the  time 
when,  and  the  train  in  which,  said  cars  left  Buffalo,  and  thereupon 
plaintiff  sold  the  two  carloads  of  poultry  for  delivery  on  Thursday, 
November  25,  1915,  at  one-half  cent  above  theliighest  market  price  of 
November  24th.  The  plaintiff's  action  is  based  upon  the  alleged  un- 
reasonable and  negligent  delay  of  the  defendant. 

There  was  a  conflict  of  testimony  as  to  the  usual  running  time  be- 
tween Buffalo  and  Hoboken,  the  defendant  asserting  that  it  was  from 
24  to  36  hours,  while  plaintiff's  president  was  permitted  to  testify  over 
objection  that  some  unidentified  employe  of  defendant  had  told  him 
over  the  telephone  that  the  time  was  from  20  to  22  hours.  We  are 
unable  to  agree  with  the  conclusion  reached  by  the  trial  court  that  the 
facts  in  this  case  show  either  an  unreasonable  delay  or  any  negligence 
of  defendant  justifying  a  recovery  on  behalf  of  plaintiff,  'uie  rule 
in  regard  to  reasonable  diligence  is  stated  in  Wihert  v.  N.  Y.  &  Erie 
R.  R.,  12  N.  Y.  245,  249,  as  follows : 

"What  is  a  reasonnble  period  must  depend  upon  the  actaal  circumstances 
existing  at  the  time  the  property  Is  offered  for  transportation." 

"When  the  goods  are  actually  delivered  at  the  place  of  destination,  and  the 
complaint  is  ouly  for  a  late  deliver}',  the  question  is  simply  one  of  reasonable 
diligence,  and  accident  or  misfortune  will  excuse  him,  unless  he  have  ex- 
pressly contracted  to  deliver  the  goods  within  a  limited  time." 

"The  defendants  were  without  fault  in  respect  to  the  state  of  their  roads; 
they  had  provided  sufficient  oars  and  engines  and  sent  forward  as  many 
freight  trains  as  safety  would  permit,  but  owing  to  an  unusual  demand  for 
transportation  at  that  time,  the  plaintiffs*  property  could  not  be  sent  forward 
faster  than  it  was  sent.  If,  under  such  circumstances,  a  railroad  company 
would  be  liable  on  account  of  a  tardy  delivery,  the  business  would  be  quite 
too  hazardous  to  be  followed  by  prudent  men." 

In  the  instant  case  the  car  in  question  was  forwarded  by  the  next 
fast  freight  train  after  the  making  of  the  repairs,  and  there  was  no 
evidence  of  any  negligence  on  the  part  of  defendant    The  accident  to 
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the  wheels  was  not  caused  by  any  act  of  the  defendant.  The  car  was 
received  by  it  from  a  connecting  line,  and  as  soon  as  the  dangerous  con- 
dition of  the  wheels  was  discovered  the  defendant  used  every  diligent 
effort  to  remedy  the  condition  and  forward  the  car  to  its  destination. 
The  judgment  should  therefore  be  reversed,  with  $30  costs,  and  the 
complaint  dismissed  upon  the  merits,  with  costs  in  the  court  below.  All 
concur. 


GOLDSTEIN  v.  WKISS. 
(Supreme  Court,  Appellate  Term,  First  Department      July  18,  1918.) 

1.  laANDLORD   AND   TRNANT  «=»ie9<ll)— ACTIOJSr^-QUESTlON  FOB  JWY. 

In  an  action  for  personal  injuries,  due  to  the  defective  condition  of  oil- 
cloth In  the  hallway  of  a  tenement  houHe  owned  by  defendant,  but  which 
bad  been  leased  to  a  third  party,  It  was  error  to  submit  the  good  faith  of 
the  execution  of  the  lease  to  the  jury,  In  the  absence  of  evidence  of  bad 
faith. 

2.  Landlord   and   Tenant   ^s»167(2) — Owner's   Liability   for   Defective 

Premises. 

In  the  Absence  of  fraud  or  special  dreumstances,  the  liability  of  a 
lessor  of  a  tenement  house,  who  has  parted  with  possession  and  control, 
for  injuries  to  persons  clainfing  through  or  under  the  lessee,  due  to  the 
defective  condition  of  the  leased  premises,  is  limited  to  cases  where  such 
condition  constitutes  a  nuisance,  or  where  the  property  is  intended  for  n 
public  use. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Si5cth  Dis- 
trict. 

Action  by  Harry  Goldstein  against  Julia  Weiss.  From  a  judgment 
for  plaintiff  for  ^50  damages  and  $33  costs,  after  a  trial  before  the 
court  and  a  jury,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  June  term,  1918,  before  GUY,  BIJUR,  and  WEEKS,  JJ. 

Charles  Robert  Coulter,  of  New  York  City  (Franlc  L.  Dolfini,  of 
New  York  City,  of  counsel),  for  appellant. 
Abraham  M.  Fisch,  of  New  York  City,  for  respondent. 

WEEKS,  J.  This  action  is  brought  to  recover  damages  for  injuries 
suffered  by  plaintiff,  due  to  the  defective  condition  of  the  oilcloth  in 
one  of  the  hallways  of  a  tenement  house  owned  by  defendant.  The  ac- 
cident occurred  on  December  3,  1917,  and  the  jury  were  justified  in 
finding  that  the  defective  condition  of  the  oilcloth  had  existed  for  sev- 
eral months. 

The  defendant  offered  in  evidence  a  lease  of  the  entire  building  to 
one  Epstein  for  the  period  of  five  years,  commencing  December  1, 1917. 
This  lease  was  dated  and  acknowledged  November  26,  1917,  and  the 
lessee  testified  that  he  went  into  possession  of  the  premises  on  Decem- 
ber 1,  1917.    The  court  charged  the  jury  as  follows: 
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"It  Is  for  you  to  determine,  gentlemeii,  under  all  the  circojiistances  of  the 
case  as  they  appear  in  the  evidence,  whether  there  was  a  bona  fide  lease 
between  the  defendant  in  this  case  and  a  thlixl  party.  If  there  was,  If  it  was 
not  a  subterfuge,  and  that  was  a  genuine  lease  executed  In  good  faith  and 
with  no  intention  to  serve  the  ulterior  purpose  of  freeing  the  defendant  from 
a  liability  to  which  she  would  be  otherwise  exposed,  then  I  diarge  you  that 
the  control  of  the  defendant  as  the  owner  of  the  premises  had  ceased,  and  she 
would  not  be  liable.  The  liability  in  that  case  would  be  transferred  to  tne 
lessee,  who  In  good  faith  was  in  actual  possession  and  in  control  of  the  prem- 
ises at  the  time  the  accident  occurred.  If  you  believe  that  the  defendant,  while 
the  owner  of  the  premises,  had  parted  with  the  control  by  virtue  of  a  lease 
made  in  good  faith  to  a  third  party,  the  defendant  would  not  be  liable,  unlesn 
you  find  from  the  testimony  that  the  defect  existed  at  the  time  the  defend- 
ant leased  the  premises  to  such  third  party.  If  a  defect  did  so  exist  at  that 
time,  and  the  d^endant  had  actual  knowledge  of  it,  or  if  not  having  actual 
knowledge  of  it,  the  defect  existed  for  such  a  length  of  time  that  the  de- 
fendant must  have  had  knowledge  of  it,  if  she  had  exercised  due  diligenoe  iji 
taking  care  of  her  property,  the  defendant  would  be  liable,  provided  there 
was  such  knowledge,  actual  or  constructive,  on  the  part  of  the  defendant,  and 
provided,  also,  that  the  plaintiff  was  exercising  reasonable  care  for  his  own 
safety  at  the  time  the  accident  happened.'* 

*     Counsel  for  the  defendant  excepted  to  this  charge  in  the  following 
language : 

"I  res^iectfully  except  to  your  honor's  charge,  wher^n  your  honor  states 
that  the  Jury  may  find  the  defendant  guilty  of  negligence  and  the  plaintiff 
entitled  to  recover,  provided  the  jury  should  find  that  the  defect  existed  at 
the  time  of  the  lease  to  Epstein ;  provided,  further,  that  the  defendant  had 
knowledge  of  the  defect,  either  actual  or  constructive  I  resiiectfulty  except  to 
your  honor's  submitting  to  the  jury  the  question  as  to  whether  the  lease  was 
a  bona  fide  lease  or  not." 

[1]  We  are  of  opinion  that  the  charge  of  the  court  was  erroneous 
in  both  respects.  There  was  no  evidence  that  tlie  lease  was  not  ex- 
ecuted in  good  faith,  and  the  submission  of  that  question  to  the  jur}- 
was  error.  In  the  case  of  Spaine  v.  Stiner,  51  App.  Div.  481,  64  N. 
Y.  Supp.  655,  relied  upon  by  respondent,  there  was  evidence  that  the 
lessor  remained  in  possession  of  the  premises,  collecting  the  rents,  and 
imdertaking  to  keep  the  premises  in  repair. 

[2]  As  to  the  liability  of  a  lessor  for  injuries  to  persons  claiming 
through  or  under  the  lessee  when  the  injuries  are  due  to  the  defective 
condition  of  the  leased  premises,  where  the  owner  has  parted  with  pos- 
session and  control  of  the  same,  it  is  clear  that,  in  the  absence  of  fraud 
or  special  circumstances,  such  liability  is  limited  to  cases  where  such 
condition  constitutes  a  nuisance,  or  wnere  the  property  is  intended  for 
a  public  use.  Junkermann  v.  Tilyou  Realty  Co.,  213  N.  Y.  404,  108 
N.  E.  190,  L.  R.  A.  1915F,  700,  and  cases  cited.  It  was  therefore  error 
to  charge  that  if  the  defect  in  the  oilcloth  existed  at  the  time  of  mak- 
ing the  lease,  and  the  owner  had  either  actual  or  constructive  notice 
thereof,  the  plaintiff  was  entitled  to  recover  if  he  was  free  from  con- 
tributory negligence.  The  property  was  not  leased  for  a  public  pur- 
pose. The  defect,  if  it  existed,  was  not  structural,  it  was  not  concealed 
from  view,  it  did  not  constitute  a  menace  or  danger  to  the  general  pub- 
lic, or  to  an  adjoining  owner,  and,  as  stated  in  Jaffe  v.  Harteau,  56 
N.  Y.  398,  401  (15  Am.  Rep.  438)  there  is  "no  reason  for  holding  the 
lessor,  in  the  absence  of  any  agreement  or  fraud,  liable    *     *    ♦     for 
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the  present  or  future  condition  of  the  premises,  that  would  not  be 
equally  applicable  to  a  similar  liability  sought  to  be  imposed  by  a  gran- 
tee in  fee  upon  his  grantor." 

The  judgment  should  therefore  be  reversed,  with  $30  costs,  and  the 
complamt  dismissed,  with  costs  in  the  court  below.    AH  concur. 


HIRSH  et  al.  v.  HERMAN. 
(Suprone  Court,  Appellate  Term,  Fii^  Department.    July  12,  1918.> 

1.  Tbial  ^=:>25(6) — ^RiORT  TO  Open  and  Close. 

In  an  action  on  a  note  given  as  part  payment  on  a  conditional  sale 
contract,  where  the  answer  contained  a  general  denial,  failure  of  con- 
sideration, and  misrepresentations,  as  well  as  a  coimterclaim,  granting 
the  defendant,  over  plaintiff's  objection,  the  right  to  open  and  close, 
was  error* 

2.  Witnesses  ^a^SSO-^Boas-EzAMiNATioN— Ihfeaghiibnt. 

To  permit  defendant's  counsel  to  ask  plaintiff's  witness  whether  he 
had  been  charged  with  a  crime  or  indicted  held  prejudicial  error. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Max  Hirsh  and  another  against  Abraham  Herman.  From 
a  judgment  entered  upon  a  verdict  for  the  defendant  on  his  counter- 
claim, plaintiffs  appeal.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

J.  E.  Klein,  of  Brooklyn,  for  appellants. 

L.  L.  Archer,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  The  action  is  on  a  promissory  note  given  as  part 
of  the  purchase  pnce  of  a  cash  register  on  a  contract  of  conditional 
sale.  The  answer  is  a  general  denial,  failure  of  consideration,  mis* 
representations,  and  a  counterclaim. 

[1]  At  the  trial  defendant  was  given,  over  plaintiff's  objection  and 
exception,  the  right  to  open  and  close.  This  was  error.  The  answer 
contained  a  general  denial,  and  the  right  to  open  and  close  must  be 
determined  on  the  pleadlmgs.  Heilbronn  v.  Herzog,  165  N.  Y.  98,  58 
N.  E.  759;  Fischer  v.  Stein,  161  N.  Y.  Supp.  342. 

[2]  On  cross-examination,  defendant's  counsel,  over  objection  and 
exception  by  plaintiff,  was  allowed  to  ask  one  of  plaintiff's  witnesses 
whether  he  had  been  charged  with  a  crime  and  whether  he  had  been 
indicted.  This  was  error.  Van  Bokkelen  v.  Berdell,  130  N.  Y.  141, 
29  N.  E.  254;  Greenhut  v.  Rosendorf,  162  N.  Y.  Supp.  345.  There 
were  sharply  disputed  questions  of  fact  in  issue,  and  the  above  errors 
were  clearly  prejudicial. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 
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DI  GABRIELLB  v.  KERRIGAN. 

(Supreme  Court,  Appellate  Term,  First  Department.    July  9,  1918.) 

1.  Tboveb  and  Conversion  €=»46 — Damages— Meabube. 

The  value  of  the  property  at  tlie  time  of  conversion  is  the  proper 
measure  of  damages,  unless  special  circumstances  are  shown  whereby 
it  would  not  afford  complete  indemnity  to  the  injured  party. 

2.  Appeal  and  Error  ^=>221 — Waiver  or  Errors — Amount  of  Rbcoyebt. 

In  action  for  storage  charga?  on  wagons,  with  counterclaim  for  con- 
version of  the  wagons,  where  plaintiff  made  no  objection  to  evidence  of 
the  amount  paid  for  hire  of  wagons  to  replace  those  converted,  Judgment 
for  counterclaimaut  for  such  amount  would  not  be  reversed,  though  that 
was  not  the  proper  measure  of  damages. 

Appeal  f rorn  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  Vincenzo  Di  Gabrielle  against  Frank-  Kerrigan.  Judg- 
ment dismissing  the  complaint  on  the  merits  after  trial  without  jury, 
and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1918,  before  GUY,  BIJUR,  and  WEEKS,  JJ. 

Meyer  Boskey,  of  New  York  City,  for  appellant. 
Joseph  D.  Kelley,  of  New  York  City,  for  respondent. 

WEEKS,  J.  The  complaint  alleged  that  defendant  stored 'certain 
wagons  with  plaintiff  from  January  1,  1917,  to  February  28,  1918, 
at  an  agreed  price  per  month,  amounting  in  the  aggreg;ate  to  $120, 
and  that  no  part  of  the  same  had  been  paid.  The  answer  denied 
all  the  allegations  of  the  complaint,  except  that  defendant  admitted 
storing  his  wagons  with  plaintiff  during  the  months  of  January  and 
February,  1917,  and  set  up  a  counterclaim,  alleging  the  conversion 
of  the  wagons  by  plaintiff  on  March  1,  1917,  by  reason  whereof  de- 
fendant was  compelled  to  hire  other  wagons  for  the  conduct  of  his 
business,  and  was  obliged  to  pay  for  such  hiring  the  sum  of  $450. 
The  case  was  tried  by  the  court  without  a  jury,  and  the  complaint 
was  dismissed  upon  the  merits,  and  a  judgment  for  $100  awarded 
to  the  defendant  upon  the  counterclaim. 

[1,2 1  The  proof  does  not  support  the  amount  of  damages  award- 
ed to  the  defendant,  even  if  the  evidence  of  conversion  was  sufficient, 
as  to  which  we  express  no  opinion.  Although  there  was  no  testi- 
mony as  to  the  value  of  the  wagons  at  the  time  of  the  alleged  con- 
version, which  is  undoubtedly  the  proper  measure  of  damage  un- 
less special  circumstances  are  shown  whereby  it  would  not  afford 
complete  indemnity  to  the  injured  party  (Mclntyre  v.  Whitney,  139 
App.  Div.  557,  124  N.  Y.  Supp.  234),  no  objection  was  made  by  ap- 
pellant to  the  introduction  of  evidence  as  to  the  amount  paid  by  de- 
fendant for  the  hire  of  wagons,  and  if  such  proof  was  sufficient  the 
judgment  should  not  be  reversed  upon  that  ground. 

The  defendant,  however,  failed  to  prove  that  the  wagons  hired 
were  of  the  same  character  as  the  three  waigons  alleged  to  have  been 
converted,  and  failed  to  prove  with  any  exactness  the  number  of 
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days  for  which  they  were  hired.  One  of  the  wagons  hi  question  was 
an  ash  cart,  for  which  defendant  testified  he  h^  no  use.  Another 
wagon  was  a  double  truck,  which  had  been  rendered  useless  by  the 
removal  of  a  wheel,  which  defendant  had  taken  for  repair,  and  which 
had  been  sold  by  the  blacksmith  because  of  defendant's  inability  to 
pay  ior  the  repair.  Manifestly,  under  such  circumstances,  evidence 
as  to  the  cost  of  hiring  a  double  truck  was  no  proof  of  damage.  The 
third  wagon  was  a  single  truck,  and  the  proof  was  that  such  a  wagon 
was  hired  for  25  days  at  50  cents  a  day.  This  testimony  did  not  jus- 
tify the  allowance  of  the  counterclaim  to  the  extent  of  $100. 

The  judgment  must  therefore  be  reversed,  with  $30  costs  to  abide, 
the  event,  and  a  new  trial  ordered.    All  concur. 


DOOU3Y  T.  McUVTJLES,  SNARE  &  TRIBST,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    July  3,  1918). 

MUNIOIPAX.  Ck>Bt>OBA!nOR8  ^S»400 — CONTKAOT  FOR  IlfPBOVXaCBIfTeH«DAHAGB  TO 
PBOFEBTT — CONTBAC^OB'B  lilABIIJTT. 

Individual  property  owner  could  recover  from  contractor  with  city  to 
construct  a  afabway  for  any  damage^  to  her  premises  falling  within  con- 
tractor's covenants  with  city  that  work,  done  without  fault.  Involved  no 
danger  to  ad:(acent  baildings,  etc.,  and  to  be  respoDsible  for  all  InJurieA 
to  propcKrty.  .    . 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Virginia  J.  Dooley  against  MtMullen,  Snare  &  Triest, 
Incorporated.  From  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Henry,  Meyers  &  Manne,  of  New  York  City,  for  appellant. 
Halsey,  Kieman  &  O'Keeffe,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  Plaintiff,  the  owner  of  certain  houses  on  Lex- 
ington avenue,  sues  the  contractor  building  the  subway  in  front  of 
her  premises  for  damages  to  her  property,  caused  by  the  subway  con- 
struction. At  the  trial,  plaintiff  offered  evidence  tending  to  show  in- 
juries to  her  property  due  to  the  construction  of  the  subway,  and 
the  following  provisions  of  the  contract  between  defendant  and  the 
city  were  admitted  in  evidence: 

"Art  3&  The  contractor  expressly  admits  and  covenants  to  and  with  the 
dty  that  the  plans  and  spedflcatlons  and  other  provisions  of  this  contract,  if 
the  work  be  done  without  fault  or  negligence  on  the  part  of  the  contractor,  do 
not  Involve  any  danger  to  the  foundations,  walls  or  other  parts  of  adjacent 
buildings  or  structures  or  to  navigation ;  and  the  contractor  will  at  his  own 
expense  make  good  any  damage  that  shall,  in  the  course  of  construction,  be 
done  to  any  su^jh  foundations,  walls  or  other  parts  of  adjacent  buildings  or 
structures  or  to  navigation.  The  liability  of  the  contractor  under  this  cove- 
nant is  absolute  and  is  not  dependent  upon  any  question  of  negligence  on  his 
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]>art,  or  on  the  part  of  his  agents,  servants  or  tmjfloj^  and  the  neglect  of  the 
engineer  to  direct  the  contractor  to  take  any  particular  precautions  or  to  re- 
frain from  doing  any  particular  thing,  shall  not  excuse  the  contractor  in 
case  of  any  such  damage.  Wliere  the  work  Is  requited  to  be  done  by  tun- 
neling the  same  admission  and  coyenaut  shall  also  apply  to  the  foundations, 
walls  and  other  parts  of  buildings  and  to  any  railroad  track  or  structure,  sub- 
way, street,  conduit,  pipe,  sewer,  or  other  structure  or  surface  over  the  tunneL 
But  this  admission  and  covenant  shall  not  apply  to  the  foundations,  walls  or 
other  parts  of  buildings  or  any  part  thereof  acquired  by  the  dty  and  which 
the  engineer  may  determine  should  be  rased." 

*'Art.  40.  The  contractor  shall  be  solely  respoosible  for  all  physical  injuries 
to  persons  or  property- occurring  on  account  of  and  during  the  performance  of 
the  work  hereunder,  and  shaU  indemnify  and  save  harmless  the  dty  from  lia- 
bility niK)n  any  and  all  claims  for  damages  on  account  of  such  injuries  to  per- 
sons or  property,  and  from  all  costs  and  expenses  In  suits  which  may  be 
brought  against  the  city  for  such  Injuries  to  persons  or  property.  It  being  dis- 
tinctly underartood,  stipulated  and  agreed  that  the  contractor  shall  be  solely 
responsible  and  liable  for  and  shall  fully  protect  and  Indemnify  the  dty 
against  all  claims  for  damages  to  perscwis  or  property  occasioned  by  or  re- 
sulting from  blasting  or  other  methods  or  processes  In  the  work  of  construc- 
tion, whether  such  damages  be  attributable  to  negligence  of  the  contractor  or 
his  employ^  or  oUierwise.'* 

The 'court  below  gave  judgment  for  defendant.  It  is  quite  ap- 
parent from  the  opinion  filed  that  in  rendering  such  judgment  the 
court  followed  the  decision  of  Newman  v.  Bradley,  100  Misc.  Rep.  1, 
164  N.  Y.  Supp.  757,  holding  that  the  above  provisions  of  the  con- 
tract between  defendant  and  the  city  were  enfcMrceable  by  the  city 
alone,  and  that  a  cause  of  action  did  not  inure  thereunder  to  the 
individual  property  holders.  This  was  error.  In  Schnaier  v.  Brad- 
ley Contracting  Co.,  181  App.  Div.  538,  169  N.  Y.  Supp.  88,  decid- 
ed since  the  trial  of  this  action,  it  was  expressly  held  that  the  in- 
dividual property  holdersi  acquired  a  right  of  action  against  the 
contractor  under  these  provisions  of  the  contract.  Plaintiflf  is  en- 
titled, therefore,  to  recover  in  this  action  for  any  damages  caused  to 
her  premises  falling  within  the  terms  of  such  provisions,  and  as  there 
was  evidence  tending  to  show  such  damages,  and  it  is  quite  clear 
under  the  circumstances  that  the  trial  court  did  not  determine  the 
issue  thereby  raised,  a  new  trial  must  be  allowed. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


CLYDE  V.  GRILLl 
(Supreme  Court,  Appellate  Term,  First  Department    July  3,  1918.) 

1.  Municipal    Corpobations    ^=»706(4) — Use    of    Stbests — Collision — In- 

toxication or  Driver— Evidence. 

Testimony  that  plalntlfiTs  breath  smelt  of  liquor,  and  of  acts  from 
which  an  inference  might  be  drawn  that  he  was  under  the  Influence  of 
liquor  when  the  auto  driven  by  him  and  that  of  defendant  collided,  was 
relevant  and  competent 

2.  Evidence  <g=»47S(3) — C>pinions--"Had  Been  Drinking." 

Testimony,  in  action  for  collision  between  auto  driven,  by  plain tilf  and 
that  of  defendant,  that  in  witness'  opinion  plaintiff  or  his  party  "had 
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been  drinking,"  was  Impzoper,  especially  wbere  the  testimony  as  a  whole 
shows  the  words  were  not  used  In  the  sense  that  he  was  intoxicated. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Walter  J.  Clyde  against  J.  George  Grill.  From  a  judgment 
for  defendant,  plaintiflf  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Maurice  B.  Gluck,  of  New  York  City,  for  appellant 
Amos  Stephens,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  appeals  from  a  judgment  in  favor  of 
the  defendant  in  an  action  brought  by  the  plaintiff  for  damages  alleged 
to  have  been  suffered  by.  reason  of  the  collision  of  an  automobile, 
which  he  was  driving,  with  a  car  owned  and  controlled  by  the  de- 
fendant. There  is  a  sharp  conflict  of  testimony  between  the  plaintiff's 
witnesses  and  the  testimony  of  the  defendant's  chauffeur.  The  plain- 
tiff maintains  that  the  judgment  is  clearly  against  the  weight  of  evi- 
dence, but  we  need  not  consider  this  point  on  this  appeal  because  the 
record  discloses  prejudicial  error  in  the  admission  of  testiniony  by  the 
trial  justice. 

[1,2]  The  defendant,  at  the  trial,  apparently  endeavpred  to  show 
that  the  plaintiff  was  intoxicated  at  .the  time  of  the  accident,  or  at  least 
that  his  faculties  were  dulled.  He  cross-examined  the  plaintiff  and  the 
members  of  the  party  that  were  in  the  automobile  at  the  time  of  the 
accident,  but  they  answered  that  they  had  not  taken  any  drinks  that 
night.  A  witness  produced  by  the  defendant  thereafter  testified  some- 
what vaguely  that  the  plaintiff's  breath  smelt  of  liquor  and  that  the 
plaintiff  acted  as  if  he  were  intoxicated.  The  defendant  t^eq  prpduced 
as  one  of  his  witnesses  a  policeman,  and  after  the  defendant  had  fin- 
ished his  examination  the  court  proceeded  to  cross-examine  thjs  wit- 
ness himself,  and  put  to  him  questions  at  some  length  in  regard  to  the 
condition  of  the  plaintiff  and  his  party.  He  asked  him,  In  vour  judg- 
ment was  he  intoxicated?"  and  received  the  answer,  'Well,  I  would 
not  say  he  was  intoxicated;  but  he  appeared  to  me  to  have  taken 
some  drinks  and  was  feeling  pretty  good."  The  policeman  then  con- 
tinued to  testify  that  the  plaintiff  talked  a  great  deal,  and  that  the 
plaintiff  and  his  witnesses  seemed  to  want  everything  their  own  way. 
The  witness  was  then  asked  the  following  question  and  gave  the  fol- 
lowing answer:  "Q.  Would  you  say  that  these  men  had  or  had  not 
been  drinking  from  your  experience?  A.  I  would  say  that  they  had 
been  drinking."  After  the  court  received  the  last  answer,  he  stated: 
"Well,  that  is  all  I  want  to  ask." 

The  testimony  that  the  plaintiff's  breath  smelt  of  liquor  at  the  time 
of  the  accident,  and  testimony  as  to  other  acts  from  which  a  possible 
inference  might  be  drawn  that  the  plaintiff  was  under  the  influence  of 
liquor,  was  relevant  and  competent  ifi  this  action,  and  there  is  consid- 
erable authority  for  the  view  that  the  question  of  whether  a  man  ap- 
peared to  be  intoxicated  is  the  subject  of  opinion  evidence  by  proper 
qualified  witnesses;   but  I  know  of  no  rule  that  would  permit  a  wit- 
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riess  to  testify  that  in  his  opinion  the  plaintiff  or  his  patty  "had  been 
drinking,"  especially  where  the  testimony  as  a  whole  clearly  shows 
that  these  words  were  not  u?e(J  in  the  sense  that  the  plaintiff  was  in- 
toxicated. These  questions  were  all  asked  and  answered  subject  to  the 
plaintiff's  objection  and  exception^  and  it  is  impossible  to  say  upon  the 
present  record  that  the  trial  judge  was  not  influenced  by  the  answers 
elicited  to  his  questions. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event.    All  concur. 


CATTI  V.  POXTELOS  et  aL 

(Supreme  Court,  Appellate  Term,  First  D^artment    July  3,  19X8.) 

Bills  and  Notes  ^=»537(8) — ^Payment— Question  fob  Jtjbt. 

In  action  for  balance  of  Indebtedness  evidenced  by  notes*  whether  pay- 
ment of  $80  over  agreed  monthly  payment  of  940  was  made  by  defend- 
ants in  particular  month  held  for  jury. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Adolfo  Catti  against  Evangelos  Pontelos  and  others. 
From  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Herman  Rosenblum,  of  New  York  City,  for  appellants, 
Guido  J.  Giudici,  of  New  York  City,  for  respondent 

FINCH,  J.  Defendants  had  given  a  chattel  mortgage  to  plaintiff 
in  the  sum  of  $525 ;  the  debt  for  which  the  mortgage  was  given  being 
payable  in  monthly  notes  of  $40  each,  commencing  April  1,  1917.  The 
action  was  for  a  balance  of  S205  alleged  to  be  due  and  unpaid.  A 
writ  of  seizure  was  issued  at  the  commencement  of  the  action,  where- 
upon defendants  paid  $125,  claiming  that  that  fully  discharged  the 
mortgage  debt,  since  defendants  claimed  that  an  extra  payment  of  $80 
had  Seen  made  to  plaintiff  in  the  month  of  June.  It  was  stipulated 
that  no  goods  would  be  seized  pending  the  outcome  of  the  action,  and 
the  only  question  involved  in  the  action  is  whether  such  payment  of 
$80  over  and  above  the  monthly  payment  due  had  in  fact  been  made 
in  June. 

Defendants  endeavored  to  show  such  payment  of  $80  by  a  receipt 
given  by  plaintiff  for  the  July  payment.  This  receipt  acknowledged 
payment  of  $40  in  payment  of  the  sixth  promissory  note,  "leaving  a 
balance  of  the  sum  of  $285,  less  $137.50,  which  sum  said  Mr.  A,  Catti, 
upon  settlement  of  the  chattel  mortgage,  will  deliver  certain  receipts  to 
above  party."  It  is  apparent  that  the  July  1st  payment  is  the  fourth 
payment  under  the  mortgage,  since  payments  began  April  1st.  It  is 
plaintiff's  contention  that  tlie  receipt  erroneously  recited  the  payment 
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as  applicable  to  the  sixth  note,  and  that  the  recital  as  to  the  amount 
remaining  due  was  merely  an  error  of  the  supposed  balance,  based  on 
the  first  error.  It  appears  that  the  receipt  was  written  out  for  plain- 
tiff by  another  at  plaintiff's  dictation;  plaintiff  not  understanding 
English  sufficiently  to  properly  explain  his  meaning. 

Defendant  claims  that  about  June  15th  he  agreed  with  the  plaintiff 
to  pay  off  the  entire  principal  of  the  mortgage,  and  did  pay  $80  on 
account  at  that  time,  the  balance  to  be  paid  later,  but  on  July  1st  he 
was  unable  to  pay  any  more  than  the  ^AO  payment  due ;  that  he  re- 
ceived mo  receipt  at  that  time,  but  that  tlie  receipt. given  him  July  1st 
was  to  cover  the  $80  payment,  as  well  as  to  indicate  the  balance  ac- 
tually remaining;  that  plaintiff  had  agreed  that  if  defendant  paid  up 
the  mortgage,  plaintiff  would  allow  as  part  payment  $137.50,  which 
defendant  had  deposited  as  security  for  two  months*  rent  and  elec- 
tric light  bills.  Another  receipt,  written  out  and  signed  by  plaintiff  for 
the  October  installment,  recited  payment  for  nine  notes  $360,  balance 
$165.  If  plaintiff's  contention  is  correct,  this  receipt  should  have  cov- 
ered only  seven  notes  for  $280,  leaving  a  balance  of  $245.  Defend- 
ant was  corroborated  by  these  two  receipts,  and  further  was  corrobo- 
rated in  part  by  the  witness  Alexis,  who  drew  the  receipts,  and  who 
testified  that  plaintiff  told  him  he  was  in  need  of  money,  and  asked  him 
to  ask  defendant  whether  he  would  be  able  to  pay  the  entire  balance  of 
the  chattel  mortgage  in  a  few  days.  Defendant  was  also  further  cor- 
roborated by  the  witness  Pappas  (then  a  partner  of  defendant's  wife), 
who  swore  to  the  alleged  agreement  and  that  he  was  present  when  the 
$80  was  paid  to  the  plaintiff. 

There  was  a  question  of  fact  presented,  and  the  parties  are  entitled 
to  have  the  verdict  of  a  jury,  or  the  court  sitting  as  a  jury,  upon  that 
question  of  fact.  The  positive  sworn  testimony  of  defendants  and 
their  witnesses,  coupled  with  the  patent  ambiguity  of  the  receipts,  and 
the  corroborative  facts  above  noted,  creates  an  issue  of  fact  which 
should  have  beett  left  to  the  jury  for  determination. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  $30  costs  to  appellants  to  abide  event.    All  concur. 


NOBT.E  T.  HAFP  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    May,  19ia) 

4 

h  CoEPoftATioNs  «S9116— Tbambfer  OF  Stock—Impubd  Contracts— Receipt. 
An  order  on  one  broker  to  deliver  stock  to  another  broker,  with  writ- 
ten receipt  In  general  terms  by  the  latter  for  such  stock,  does  not  cousti- 
tute  sufficient  documentary  evidence  of  transfer  to  Imply  a  contract  by  the 
latter  to  pay  to  the  drawer  of  the  order  the  value  of  the  stock. 

2.  Taxatioiv  ^a»106 — "Tbansevb  of  Stock"— Stamp  Tax. 

An  order  by  plaintiif  on-  a  broker  to  deliver  certain  stock  to  defendants' 
testate,  also  a  broker,  and  a  written  receipt  in  general  terms  by  testate  tor 
the  stock,  do  not  on  their  fact?  constitute  a  'transfer  of  stock,"  within  Tax 
Law,  I  270,  requiring  the  payment  of  a  tax  and  the  affixing  of  a  stamp 
as  evidence  at  such  payment 
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# 

3.  Taxation  ^s5>533 — Transfer  of  Stock — Stakv  TAx. 

Tax  I^w,  f  270,  barring  actions  based  on  stock  transfers  for  whicb 
stamp  tax  has  not  been  paid,  does  not  preclude  an  action  for  conversion 
against  a  custodian  or  bailee. 

4.  Brokers  <d=>38(7) — Conversion  of  Stock — ^Damages. 

A  broker  who  obtained  rightful  custody  of  stocks  of  depredating  value 
is  chargeable  in  an  action  for  conversion  with  the  value  of  the  stock  at 
,      the  time  of  demand  by  plaintiff  and  refusal  to  deliver. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Florence  Noble  against  Alvah  C.  HafF  and  another  as 
executors  of  Alvah  W.  HafF,  deceased.  Judgment  for  plaintiff  upon 
a  directed  verdict,  motion  for  a  new  trial  denied,  and  costs  and  dis- 
bursements awarded  to  plaintiff,  and  defendants  appeal.  Reversed, 
and  new  trial  ordered. 

See,  also,  165  N.  Y.  Supp.  287. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

John  L.  Lockwood,  of  New  York  City,  for  appellants. 
Goldman,  Heide  &  Unger,  of  New  York  City,  for  respondent, 

LEHMAN,  J.  The  plaintiff  herein  has  recovered  a  judgment  for 
the  value  of  10  shares  of  American  Smelting  &  Refining  Company 
stock,  which  it  appears  she  owned  prior  to  November  14,  1909,  and  on 
that  date  delivered  to  Alvah  W.  Haff,  the  defendants'  testator.  In  her 
original  complaint  she  alleges  that  Haff  agreed  to  return  the  same  up- 
on demand,  and  that  she  demanded  the  stock  both  from  the  defend- 
ants and  previously  from  their  testator,  and  that  the  said  certificate 
of  stock  has  never  been  returned  to  her.  The  defendants  rested  at 
the  close  of  the  plaintiff's  case,  and  moved  for  the  dismissal  of  the 
complaint  and  for  the  direction  of  a  verdict.  The  plaintiff  also  moved 
for  the  direction  of  a  verdict,  and  the  trial  justice  granted  her  motion. 
The  defendants  then  asked  to  go  to  the  jury  upon  the  sufficiency  of 
plaintiff's  proof,  and  the  trial  justice  refused  to  entertain  the  motion, 
stating : 

*'That  there  was  a  question  of  fact  which  should  have  gone  to  the  jury,  but 
now  that  question  of  fact  has  been  taken  away  from  the  jury.  You  have 
made  rae  the  jury  by  your  motion  for  a  direction." 

[  1  ]  Upon  this  appeal  the  respondent  does  not  contend  that  the  trial 
justice's  ruling,  that  the  motion  to  go  to  the  jury  was  made  too  late  by 
the  defendant,  was  correct  (see  Charles  H.  Brown  Paint  Co.  v.  Rein- 
hardt,  210  N.  Y.  162,  104  N.  E.  124);  but  she  does  contend  that  upon 
the  evidence  there  was  no  question  of  fact  for  the  jury  to  pass  upon, 
and  that  as  a  matter  of  law,  upon  the  documentary  and  undisputed  ev- 
idence produced  by  the  plaintiff,  she  was  entitled  to  a  recovery.  The 
evidence  produced  by  the  plaintiff  is  substantially  the  same  as  the  evi- 
dence produced  by  Irier  upon  a  previous  trial,  where  the  trial  justice 
also  directed  a  verdict  in  her  favor.  That  judgment  was,  however, 
reversed  by  this  court  (165  N.  Y.  Supp.  287)  on  the  ground  that  con- 
flicting inferences  might  legitimately  be  drawn  from  the  evidence,  and 
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that  the  defendants'  request  to  go  to  the  jury  should  have  been  granted. 
Upon  this  appeal  the  plamtiff,  however,  seeks  to  sustain  the  direction 
of  the  verdict  on  the  ground  that,  while  this  court  has  decided  upon 
the  previous  appeal  that  conflicting  inferences  might  be  drawn  as  to 
whether  the  defendants'  testator  had  expressly  agreed  to  return  the 
stock,  there  can  be  no  doubt  but  that  the  defendants'  testator  did  re- 
ceive the  stock  from  the  plaintiff,  and  that  consequently,  even  if  the 
testimony  as  to  an  express  promise  to  return  the  stock  be  disregarded, 
a  promise  to  pay  for  the  stock  so  delivered  will  be  implied  in  law. 

This  contention  of  the  plaintiff  seems  to  mewidiout  merit.  The 
plaintiffs  testimony  shows  that  prior  to  November  4,  1909,  she  owned 
certain  stock  ^ich  was  deposited  with  her  brokers  as  mai^^  to  se- 
cure her  indebtedness  to  them.  On  November  4,  1909,  she  gave  the 
brokers  an  order  which  they  accepted,  to  transfer  her  accotmt  to  Al- 
vah  W.  Haff.  At  the  same  time  AJvah  W.  Haff  signed  a  receipt  which 
reads  as  follows: 

**New  York,  November  4*  IQOft. 

"Received  from  Mr&  Florence  Noble  10  sliares  American  Smelting  &  Be- 
finlng  Company  stock,  certificate  No.  500041." 

In  addftion  to  this  testimony,  one  Louis  Kessel,  who  was  employed 
by  the  plaintiff's  stockbrokers,  and  who  signed  the  order  and  the 
receipt  as  a  witness,  testified  in  behalf  of  the  plaintiff  that  at  the 
time  these  papers  were  executed  Mr.  Haff  said  "that  h6  wished  to 
secure  and  protect  Mrs.  Noble  to  tbe  extent  of  10  5ihares  of  Smelters.'* 
It  also  appeared  that  the  transfer  by  the  plaintiff  of  her  account  with 
the  stockbrokers  was  made  immediately  before  she  went  to  a  hospital 
to  undergo  an  operation.  In  view  of  the  fact  that  at  the  time  the 
plaintiff  gave  the  brokers  an  order  to  transfer  her  account  to  Alvah 
W.  Haff,  Mr.  Haff  gave  her  back  a  receipt  for  the  10  shares  of  Amer- 
ican Smelting  &•  Refining  Company  stock,  which  formed  part  of  the 
stock  held  in  her  account,  and  at  the  same  time  Mr.  Haff  stated  that 
he  wished  to  secure  and  protect  the  plaintiff  to  the  extent  of  these  10 
shares  of  stock,  the  jury  could  draw  the  inference  that  tfie  plaintiff 
never  intended  to  transfer  to  Mr.  Haff  any  property  in  these  10 
shares  of  stock,  and  that  although,  as  between  Mr.  Haff  and  the  bro- 
kers, Haff  was  to  be  regarded  as  the  owner  of  the  stocks  standing  in 
her  account,  subject  only  to  the  payment  of  the  indebtedness  due  by 
her  to  the  brokers,  he  was  to  obtain  no  title  as  against  her  to  these 
10  shares  of  stock,  but  was  bound  to  deliver  that  stock  to  her  after 
the  indebtedness  to  the  brokers  was  liquidated. 

On  the  otiier  hand,  as  the  court  pointed  out  on  the  previous  appeal, 
even  if  the  jury* believed  the  testimony  of  Kessel  in  view  of  the  equiv- 
ocal language  ascribed  to  Mr.  Haff  and  other  surrounding  circum- 
stances, it  could  also  reasonably  draw  the  inference  that  the  plaintiff 
intended  to  transfer  to  Haff  full  title  and  ownership  in  all  the  stock 
standing  in  her  name  on  the  broker's  books,  including  the  shares  of 
stock  which  are  the  subject  of  this  suit,  and  that  his  expression  of  a 
desipe  to  protect  the  plaintiff  to  the  extent  of  these  10  shares  of 
stock  merely  indicated  friendly  intention  on  his  part  to  account  to 
her  for  any  profits  in  the  account,  if  such  there  should  be,  up  to  the. 
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value  of  this  stock.  The  plaintiff  now  contends,  however,  that,  even 
if  Kessel's  testimony  be  disregarded,  the  undisputed  evidence  shows 
that  the  plaintiff  did  transfer  these  10  shares  of  stock  to  the  de- 
fendant, and  that  in  the  absence  of  evidence  that  the  stock  was 
intended  as  a  gift,  a  contract  will  be  implied  in  law  to  pay. for  the 
stock.  While  it  is  true  that  where  property  is  transferred  by  the 
owner  to  another  party,  no  inference  can  be  drawn  that  the  assignor 
intended  to  make  a  gift  of  the  property,  yet  no  contract  to  pay  for 
the  property  so  transferred  can  be  implied,  unless  the  transfer  is 
made  under  circumstances  which  give  rise  to  the  reasonable  infer- 
ence that  the  transferee  bought  the  property,  and  when  such  a  prom- 
ise is  implied,  it  is  implied  in  fact,  and  not  in  law.  In  the  present  case, 
even  though  no  inference  can  be  drawn  that  the  plaintiff  intended  to 
give  the  stock  to  Haff  as  a  present,  it  does  not  appear  that  the  plaintiff 
did  not  deliver  the  stock  to  him  in  liquidation  of  some  past  indebted- 
ness, or  under  some  agreement  other  than  one  of  bargain  and  sale. 
Under  such  circumstances,  no  contract  to  pay  for  the  stock  can.  be  im- 
plied merely  from  the  fact  that  it  was  delivered  to  Haff.  It  JFollows 
that  the  judgment  must  be  reversed. 

[2]  The  defendants  now  maintain  that  upon  the  reversal  of  the 
judgment  no  new  trial  should  be  granted,  but  that  the  complaint 
should  be  dismissed,  upon  the  ground  that  the  evidence  shows  that 
the  transfer  of  the  stocks  standing  in  the  plaintiff's  account  on  the 
books  of  the  brokerage  firm  was  made  without  compliance  with  sec- 
tion 270  of  the  Tax  Law  (Consol.  Laws,  c.  60),  and  that  therefore  no 
action  may  be  maintained,  based  upon  the  agreement  to  transfer  the 
stock,  and  no  proof  can  be  given  at  the  trial  of  such  transfer.  Upon 
this  trial  the  plaintiff  was  permitted  to  amend  her  complaint  in  a  some- 
what informal  manner  in  order  to  permit  the  introduction  of  proof 
"which  will  show  that  on  November  4,  1909,  Mrs.  Noble  had  an  ac- 
count with  Miller  &  Co.,  in  which  she  had  to  her  credit  10  shares 
of  stock  of  American  Smelting  &  Refining  Company,  100  shares  of 
stock  of  the  United  States  Steel  Corporation,  and  30  shares  of  stock 
of  the  Brooklyn  Rapid  Transit  Company,  against  which  she  owed 
Miller  &  Co.  $9,287.10;  that  she  transferred  that  account  to  the  de- 
ceased, Alvah  W.  Haff,  and  that  Alvah  W.  Haff,  in  consideration  of 
the  transfer,  agreed  to  make  good  and  return  to  Mrs.  Noble  the  10 
shares  of  stock  of  the  American  Refining  Company,  which  at  that 
time  was  worth  $1,150;  that,  pursuant  to  the  agreement,  the  account 
of  Mrs.  Noble  with  Miller  &  Co.  was  actually  transferred  to  Alvah 
W.  Haff,  and  that  he  thereafter  received  the  securities  in  the  account ; 
and  that  demand  has  been  made  for  the  return  of  that  stock — ^that 
is,  for  the  return  of  the  10  shares  of  Smelters,  or  the  payment  of  their 
value — and  has  not  been  complied  with,  and  that  no  part  of  the  value 
of  these  10  shares  of  stock  has  been  paid  to  the  plaintiff."  The  defend- 
ants  were  thereupon  permitted  to  amend  their  answer  by  inserting  as 
a  separate  defense : 

"That  the  transfer  of  securltieft  set  forth  in  the  complaint  as  amended  was 
Invalid  and  void,  because  neither  the  plaintiff  nor  Miller  (&  Co.  paid  the  stock 
stamp  tax  upon  said  10  shares  of  Smelters,  or  upon  any  of  the  other  stocks 
referred  to  in  the  amendment,  as  required  by  the  tax  law  in  force  at  that  time.'^ 
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Thereafter  the  plaintifF  introduced  ill  evidence  the  order- and  the 
receipt  hereinbefore  referred  to  and  her  witness  was  permitted  to  tes- 
tify over  the  defendants'  objection  that  the  securities  and  indebted^ 
ness  shown  therein  were  transferred  to  Mr.  HaflE.  The  appellants 
now  claim  that,  since  they  had  pleaded  noncompliance  with  the  trans- 
fer tax  law  as  a  defense,  the  introduction  of  such  evidence  was  er- 
roneous. Their  contention  is  based,  first,  on  the  ground  that  under 
the  Tax  Law  the  plaintiff  was  bound  to  affix  the  stamps  required 
by  the  statute  to  the  order  or  the  receipt,  which,  singly  or  together, 
it  is  claimed,  constitute  the  only  documentary  evidence  of  the  trans- 
fer; and,  second,  that  if  the  statute  did  not  require  the  affixing  of 
the  stamps  to  these  documents,  it  required  the  payment  of  the  stamp 
tax,  and  provided  that,  in  the  absence  of  such  payment,  no  transfer 
of  stock  ''shall  be  made  the  basis  of  any  action  or  legal  proceedings, 
nor  shall  proof  thereof  be  offered  or  received  in  evidence,  in  any 
court  in  this  state,"  and  that  before  the  court  cotild  take  such  proof 
it  was  incumbent  upon  the  plaintiff  to  prove  that  the  tax  had  been 
paid.  The  order  and  receipt  might  be  some  evidence  of  an  intent  on 
the  part  of  the  plaintiff  to  transfer  to  the  decedent  the  stocks  stand- 
ing in  her  name  and  deposited  with  her  broker,  but  they  do  not  in 
themselves  constitute  any  agreement  to  sell  or  memoranda  of  sale, 
nor  do  they  constitute  any  delivery  or  transfer  of  the  shares  or  cer- 
tificates of  stock  owx^d  by  the  plaintiff. 

It  does  not  even  appear  that  the  plaintiff  ever  agreed  to  sell  her 
securities  to  the  decedent,  and  before  the  transfer  was  complete 
some  affirmative  act  was  necessary  on  the  part  of  the  brokers  to 
whom  the  order  was  addressed.  It  follows  that,  even  if  the  stat- 
ute required  the  payment  of  a  stamp  tax  upon  such  transfer,  it  may 
be  that  the  statute  wa3  ccmiplied  with  by  affixing  the  stamps  to  some 
other  evidence  of  the  transfer.  If  this  cotistruction  of  the  dpcumeni 
is  correct,  it  becomes  unnecessary  to  consider  whether  the  plaintiff 
was  required  to  show  compliance  with  the  statute  before  an  action 
could  be  sustained  which  is  based  upon  such  transfer,  or  before  proof 
thereof  could  be  offered  or  received  in  evidence  in  the  courts,  or 
whether  the  burden  of  proving  noncompliance  with  the  statute  rest- 
ed upon  the  defendants  in  order  to  establish  their  defense,  for  upon 
a  new  trial,  if  the  plaintiff  is  called  upon  to  establish  her  cause  of 
action  by»  proof  of  transfer,  she  should  be  required  to  show  such 
transfer,  not  by  the  conclusion  of  a  witness  that  the  stocks  in  her 
account  had  been  "transferred,"  but  by  competent  proof  of  what 
was  actually  done  to  effectuate  such  transfer,  and  such  proof  would 
in  itself  show  whether  the  statute  had  or  had  not  been  complied  with. 

[3]  Moreover,  it  seems  to  me  that,  even  if  the  statute  was  not  com- 
plied with,  the  plaintiff  can  maintain  her  present  cause  of  action,  and 
that  the  question  of  whether  the  Tax  Law  has  been  complied  with  is 
not  material  to  the  plaintiff's  cause  of  action.  While  by  the  amende 
ment  of  her  complaint  the  plaintiff  was  permitted  to  plead  that  the 
decedent  agreed  to  make  gowi  and  return  to  Mrs.  Noble  the  10  shares 
of  stock  of  the  American  Smelting  &  Refining  Company  in  considera- 
tion of  the  transfer  by  her  of  the  stock  standing  to  the  credit  of  her 
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account  and  a  cause  of  action  based  on  this  promise  mig^t  be  consider- 
ed as  an  action  based  on  the  transfer  of  stock,  yet  the  proof  in  this  case, 
both  at  this  trial  and  at  the  preceding  trial,  does  not  sustain  these  alle* 
gations  of  the  amended  complaint.  There  is  no  proof  in  the  case 
that,  if  the  decedent  agreed  to  return  the  10  shares  of  stock  to  the 
plaintiff,  he  did  so  in  consideration  of  the  transfer  to  him  of  the 
shares  in  the  plaintiff's  account  with  her  brokers.  On  the  contrar>% 
as  shown  above,  the  record  is  barren  of  any  evidence  as  to  what,  if 
any,  consideration  was  given  by  the  decedent  for  such  transfer.  The 
plaintiff's  cause  of  action  is  therefore  not  based  upon  an  agreement 
to  sell  or  a  transfer  of  property  in  the  stock  to  the  decedent,  but  the 
plaintiff  can  recover,  if  at  all,  only  upon  an  inference  which  might  be 
drawn  from  the  evidence  that  the  plaintiff  merely  delivered  possession 
of  the  stock  to  the  decedent,  and  that  he  thereafter  converted  it  to 
his  own  use. 

If  the  jury  should  draw  this  inference  from  the  testimony,  then  it 
would  follow  that  the  decedent  ws^s  only  a  bailee  of  the  stock,  with- 
out any  rights  thereto,  except  to  hold  it  until  the  plaintiff  should  de- 
mand its  return.  The  proof  that  the  stock  was  actually  transferred 
by  the  brokers  to  the  decedent,  and  that  he  thereafter  exercised  do- 
minion over  the  stock,  is  relevant  only  to  the  issue  of  whether  the 
stock  actually  came  within  his  control,  in  order  to  make  him  liable 
for  its  conversion  upon  failure  to  return  it  to  the  plaintiff  upon  her 
demand.  The  statute  can  certainly  not  be  invoked  in  order  to  pre- 
vent proof  of  a  wrongful  transfer  to  the  decedent,  made  in  contra- 
vention of  his  agreement  with  the  plaintiff,  nor  has  it  any  applica- 
tion to  any  delivery  made  to  a  naked  custodian  or  bailee.  It  fol- 
lows that,  even  if  the  statute  was  not  complied  With,  upon  the  transfer 
of  the  stocks  standing  in  the  plaintiff's  name  upon,  the  books  of  the 
brokers,  and  even  if  the  plaintiff  would  be  precluded  from  proving  a 
cause  of  action  based  on  such  transfer,  she  has  a  right  to  recover 
for  the  conversion  of  the  10  shares  of  stock,  if,  as  a  matter  of  fact, 
she  never  sold  or  transferred  that  certificate  of  stock  to  the  dece- 
dent, but  merely  made  him  custodian  thereof,  subject  to  the  lien 
which  the  brokers  had  for  the  repa3m3ent  of  her  indebtedness. 

[4]  For  the  purposes  of  a  new  trial,  it  is  right  that  we  should  point 
out  that  the  judgment  rendered  upon  this  trial  is  excessive.  The  de- 
cedent received  the  stock  rightfully,  as  custodian  or  otherwise.  He 
was  not  called  upon  to  return  such  stock  until  a  demand  was  made 
upon  him  for  its  return.  The  plaintiff  cannot  show  that  she  made  a 
demand  on  him  during  his  lifetime,  and  upon  the  evidence  admitted 
herein  her  right  to  the  return  of  the  stock  did  not  accrue  until  after 
she  had  made  a  demand  on  his  personal  representatives  after  his 
death.  At  the  time  the  plaintiff  delivered  the  stock  to  the  decedent, 
its  value  was  $1,150,  and  she  has  recovered  a  judgment  for  that 
amount.  At  the  time  she  demanded  the  stodc  from  the  present  de- 
fendants the  stock  was  worth  only  $600  for  the  10  shares,  and  the 
highest  price  which  it  reached  within  a  reasonable  time  thereafter 
was  about  $620.  Since  the  decedent  did  not  convert  the  stock  on 
November  4,  1909,  the  price  at  that  date  is  entirely  immaterial,  and 
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the  plaintiff  could,  upon  the  evidence  presented  in  this  trial,  in  no 
event  recover  more  than  the  sum  of  $620. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellants  to  abide  the  event.    All  concur. 

On  Appeal  from  Order  Awarding  Costs. 

PER  CURIAM.  The  defendants  appeal  from  an  order  awarding 
the  plaintiff  her  costs  and  disbursements  in  the  present  action  after  a 
trial  of  the  issues,  on  the  ground  that  the  defendants  unjustly  and 
unnecessarily  resisted  the  plaintiff's  claim.  In  view  of  our  decision 
that  the  judgment  must  be  reversed,  it  becomes  unnecessary  to  con- 
sider the  merits  of  this  appeal. 

Appeal  is  therefore  dismissed,  without  costs  to  either  party. 


EGBERT  et  al.  v.  BET-^^COURT  et  aL 

(Supreme  Court,  Appellate  Term,  mrst  DepartmeA^t    October  22,  1918.) 

Deporitioitb  ^=:>8 — Riqbt  to  Takk— Matsbxai^itt  ov  Tbstixont.    . 

In  action  to  recover  for  shortage  under  contract  for  sale  and  delivery  of 
Cuban  honey,  defendants  denying  shortage,  held,  that  defendants'  niotlon 
for  issuance  of  a  conunisBlon  to  take  testimony  of  shipper  of  200  barrels  of 
the  honey  should  have  been  allowed. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  John  P.  Egbert  and  another  against  Mario  Betancourt 
arid  another.  From  aa  order  of  the  City  Court,  denying  their  motion 
for  the  issuance  of  a  commission  to  examine  a  witness  on  written 
mterrogatories  at  Matanzas,  Cuba,  defendants  appeal.    Reversed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Ephraim  Berliner,  of  New  York  City  (Joseph  J.  Zeiger,  of  New 
York  City,  of  counsel),  for  appellants. 
Benno  I^winson,  of  New  York  City,  for  respondents. 

GUY,  J.  Plaintiffs,  vendees  in  a  contract  for  the  sale  and  deliv- 
ery of  Cuban  honey,  alleging  that,  though  they  paid  the  defendants, 
vendors,  for  13,357^  gallons  of  the  merchandise  at  the  contract  price, 
they  received  only  12,434  gallons,  brought  this  action  to  recover  $1,- 
433.32,  representing  the  alleged  shortage.  The  answer  denies  the 
shortage,  sets  out  that  the  honey  was  purchased  "ex  import  steamer 
at  New  York  in  bond,  certified  New  York  gai^es,."  and  "ex  dock 
New  York,  New  York  ganger's  weights,"  and  3iat  the  number  of 
gallons  paid  for,  according  to  certificates  of  New  York  gangers,  were 
delivered  under  the  agreement. 

^=»FDr  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
172N.Y.S.— 10 
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Within  a  week  from  the  date  of  joinder  of  issue,  and  after  the 
cause  was  noticed  for  trial  on  the  commercial  calendar,  for  June, 
1917,  defendants  asked  for  the  issuance  of  a  commission  to  take  the 
testimony  of  the  shipper  of  200  barrels  of  the  merchandise  at  Ma- 
tanzas,  Cuba ;  the  moving  papers  averring  that  the  shipper  had  gauged 
the  200  barrels  prior  to  shipment,  that  the  gauge  results  specified  the 
gross  and  net  weight  of  the  honey  and  the  number  of  j^Uons,  and 
were  contained  in  the  invoices  and  bills  of  lading  certified  by  the 
shipper  and  signed  by  the  master  of  the  vessel  whidi  transported  the 
merchandise  to  New  York.  Although  no  opposing  proof  was  of- 
fered below  the  learned  justice  of  Special  Term,  in  a  written  opin- 
ion, denied  the  motion  upon  grounds  for  which  no  basis  appears  in 
the  records. 

Without  an  examination  of  the  contracts,  which  are  pleaded  by 
defendants  only  and  according  to  their  assumed  legal  effect,  it  is  in- 
ferable that  the  testimony  of  the  shipper  as  to  the  quantity  of  the 
merchandise  actually  shipped  and  the  condition  of  the  casks  may 
be  relevant  and  admissible  at  the  trial,  and  under  the  circumstances 
the  examination  should  be  allowed,  leavine  the  question  of  the  ad- 
missibility of  the  evidence  to  be  determined  by  the  trial  court  as  the 
facts  will  be  there  presented.  Bergstrom  v.  Ridgway  Co.,  138  App. 
Div.  178;  123  N.  Y.  Supf).  29;  Standard  Oil  Co.  v.  Van  Etten,  107 
U.  S.  325,  1  Sup.  Ct.  178,  27  L.  Ed.  319. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs.    All  concur. 


LAWRENCE  v.  LAWRENCE  et  al. 
(Supreme  Court,  Special  Term,  Steuben  County.    September  25,  1918., 

(SyilabHS  l)y  the  Court,) 

1.  Injunction  «=>175 — Temporary  Injunction — ^Application  to  Vacate. 

In  an  appUcation  upon  affidavits  to  vacate  a  temporary  injunction, 
the  question  is  whether  or  not,  upon  all  the  facts  disclosed  by  the  plead- 
ings and  affidavits,  the  court  would  have  granted  the  injunction  in  the 
first  instance. 

2.  Injunction  ^=s>175 — ^Tbmporabt  Injunction — ^Motion  to  Yaoatb — ^Dbteb- 

mination. 

The  determination  of  such  a  motion  rests  upon  the  equities  of  the  case, 
some  of  the  considerations  of  which  are  irreparable  damage,  multiplicity 
of  suirs,  ineffectual  judgment,  damage  pending  action,  and  removal  or 
dlsiK)sitlon  of  pr<^erty  with  intent  to  defraud. 

3.  Injunction  ^=>162 — Motion  to  Dissolve — Succsssivs  APPUCATioNa 

A  motion  upon  affidavits  to  dissolve  an  injunction  cannot  be  maae, 
where  such  a  motion  has  previously  been  made  upon  affidavits  and  denied. 

Action  by  George  W.  Lawrence  against  Anna  L.  Lawrence  and  an- 
other. On  motion  by  defendants  t6  vacate  a  temporary  injunction. 
Denied. 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  aU  Key-Ni^bered  Digests  A  Indexes 
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Mclneraey  &  Bechtold,  of  Rochester  (John  J.  Mclnerney,  of  Ro- 
chester, of  counsel),  for  the  motion. 
James  O.  Sebring,  of  Coming,  opposed. 

RODENBECK,  J.  [1]  Where  an  application  upon  affidavits  is 
made  to  vacate  a  temporary  injunction,  the  question  before  the  court 
is  whether  or  not,  with  all  the  facts  disclosed  by  the  pleadings  and 
affidavits,  the  court  would  have  granted  the  injunctign  in  the  first 
instance.    Moser  v.  Polhamus,  4  Abb.  Prac.  (N.  S.)  442. 

[2]  If  the  equities  favor  the  plaintiff,  and  there  is  a  doubt  as  to  a 
successful  defense  of  the  action,  the  defendant  being  protected  by 
security,  the  injunction  should  be  sustained.  Lewis  v.  Gordon,  16(> 
N.  Y.  Supp.  842;  Hart  v.O.&U  O.  A.  R.  Co.,  20  N.'Y.  Supp.  918.* 
If  the  equities  favor  the  defendant,  so  that  the  plaintiff  has  not  sus- 
tained the  burden  of  the  complaint,  or  has  been  guilty  of  laches,  the 
injunction  should  be  dissolved.  Steinberg  v.  O'Conner,  42  How. 
Prac.  52;  Finnegan  v.  Lee,  18  How.  Prac.  186;  American  Grocer 
Pub.  Ass'n  v.  Grocer  Pub.  Co.,  51  How.  Prac.  402;  Decker  v.  Deck- 
er, 52  How-  Prac.  218;  Central  Crosstown  R.  R.  Co.  v.  Bleecker 
St.  &  Fulton  Ferry  Co.,  49  How.  Prac.  233.  If  the  eqtiities  are  equal- 
ly balanced,  and  the  defendant  is  protected  by  security  from  loss,  and 
there  are  other  considerations  that  weigh  in  favor  of  the  injunction, 
it  should  be  sustained.  If  there  are  no  such  considerations,  or  the 
defendant  is  insufficiently  protected,  the  injunction  should  be  dis- 
solved.  Some  of  the  oosideratibns  to  be  taken  into  account  in  de- 
termining the  equities  are  irreparable  damage,  multiplicity  of  suits^ 
ineffectual  judgment,  damages  pending  action,  and  removal  or  dis- 
position of  property  with  intent  to  defraud.  Where  a  motion  to  dis- 
solve an  injunction  has  been  made  upon  affidavits  and  denied,  a  sub- 
sequent motion  cannot  be  made  without  leave.  Code  of  Civil  Proced- 
ure, §  628;  Hawkins  v.  Pakas,  44  App.  Div.  395, 60  N.  Y.  Supp.  1108; 
HaskeU  v.  Moran,  117  App.  Div.  251,  102  N.  Y.  Su^).  388;  Sheehan 
V.  Carvalho,  12  App.  Div.  430,  42  N.  Y.  Supp.  222. 

[3]  In  this  case  a  prior  application  has  been  ma4e,  and  no  leave 
was  obtained  for  this  application,  the  defendant  has  ample  security, 
and  is  in  a  position  to  move  for  additional  alimony  for  her  support,, 
and  the  injunction  should  be  sustained. 

So  ordered. 

1  Reported  in  full  In  the  New  York  Supplement;  reported  as  a  memoran- 
dnm  dedMon  without  opinion  in  66  Hnn,  628. 
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TUBTBLTAUB  v.  LAUBIA. 

(Supreme  Ooart,  AppeUate  Temi,  First  Deportmemt    July  3,  1918.) 

Evidence:  €=»357 — ^Lbttebs. 

In  an  action  for  dama«eB  to  plalntliTa  tazleab,  resulting  from  a  colli- 
sion with  defendant's  truck,  a  letter  from  the  department  of  Ucenses, 
addressed  to  plaintiff's  attorney,  stating  that  defendant  was  the  owner 
of  the  license  corresponding  to  the  truck's  number,  was  Incompetent  to 
show  ownership. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Sidney  M.  Turteltaub  against  Salvator  Lauria.  From 
a  judgment  for  plaintiff,  after  a  trial  before  the  court,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Harris  Koppelman,  of  New  York  City,  for  appellant. 

Davies  &  Bernstein,  of  New  York  City,  for  respondent 

PENDLETON,  J.  The  action  is  for  damages  to  plaintiffs  taxicab, 
the  result  of  a  collision  with  defendant's  truck,  caused  by  the  alleged 
negligence  of  defendant.  At  the  end  of  plaintifFs  case  defendant 
moved  to  dismiss  for  failure  to  prove  defendant's  ownership  and  con- 
trol of  the  truck.  There  was  evidence  to  show  the  license  number  on 
the  truck,  but  no  other  evidence  of  defendant's  ownership  or  control. 
Plaintiff  offered  a  letter  alleged  to  be  from  the  department  of  licenses, 
addressed  to  plaintiff's  attorney,  stating  that  defendant  was  the  owner 
of  the  license  so  numbered.  This  was  objected  to,  but  admitted*.  The 
evidence  was  incompetent,  and  its  admission  error. 

There  being  no  other  evidence  of  control,  the  judgment  must  be 
reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appellant  to  abide 
the  event    All  concur^ 


(104  Misc.  Rep.  547) 

DARMSTADT  V.  KNICKERBOCKER  CHANDELIER  &  BLBOTRICAIi 

SUPPLY  CO. 

(Supreme  Court,  Appellate  Term,  First  Department     July  20,  1918.) 

1.  Landlord  and  Tenant  e=s>232 — Termination  of  Relation — Liability  of 

Tenant. 

After  termination  of  relation  of  landlord  and  tenant  by  sEommary  pro- 
cess, landlord  cannot  recover  rental  which  tenant  agreed  to  pay;  latter's 
only  obligation  under  the  lease  being  to  pay  any  deficiency  between 
amount  agreed  and  amount  landlord  might  receive  on  reletting. 

2.  I>andlord  and  Tenant  ^=>202(1) — Cause  of  Action  fob  Deficienct — Time 

OF  Accrual. 

Where  tenant  covenanted  to  pay  rent,  and  also  any  deficiency  in  rent 
that  might  arise  if  landlord  should  re-enter  and  relet  for  tenant's  benefit, 
obligation  to  pay  deficiency  could  arise  only  when  deficiency  could  be  as- 
certained, at  end  of  term,  and  until  that  time  no  cause  of  action  could  ac- 
crue to  landlord. 

^=9For  other  cases  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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8.  Landlord  axd  I^naiit  ^s>202(1H>Aotion  vob  Dkitoiinct—- Bxlbxting. 

Though,  after  termination  ot  lease  by  summary  process,  landlord  has 
re-rented  until  end  of  term  for  leas  rental  under  tenant's  covenant  to 
pay  deficiency  in  rent,  if  landlord  should  re-enter  and  relet,  landlord, 
before  ezpiration  of  term  has  no  right  to  bring  action  against  tenant 
far  difference  between  rental  under  reletting  and  old  rental. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Marie  G.  Darmstadt  against  the  Knickerbocker  Chan- 
delier &  Electrical  Supply  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  LEHMAN,  PENDLETON,  and  FINCH,  JJ. 

Archibald  Pakner,  of  New  York  City,  for  appellant. 
Hugo  S.  Mack,  of  New  York  City,  for  respondent. 

LEHMAN,  J,  [1]  The  parties  hereto  entered  into  a  written  lease 
whereby  the  defendant  agreed  to  pay  to  the  plaintiff  in  monthly  in- 
stallments a  stipulated  rent  for  certain  premises  for  a  period  of  five 
years  from  the  1st  day  of  May,  1916.  The  defendant  failed  to  pay  the 
rent  for  the  month  of  July,  1917,  and  was  thereupon  dispossessed. 
The  lease  contained  a  covenant  that  if  any  rent  shall  be  due  and  un- 
paid, or  if  default  should  be  made  in  any  of  the  covenants  therein  con- 
tained, then  it  shall  be  lawful  for  the  plaintiff  to  re-enter  and  resume 
possession  of  the  said  premises,  and  the  same  to  have  again,  repossess, 
and  enjoy  by  summary  proceedings,  by  force  or  otherwise,  without 
being  liable  to  prosecution  therefor.  In  case  of  such  re-entry,  or 
in  case  the  defendant  is  dispossessed  by  summary  proceedings  or  other 
legal  proceedings,  the  plaintiff  may  relet  the  premises  for  the  remain- 
der of  the  term,  or  any  portion  thereof,  for  tlie  account  of  the  defend- 
ant, and  receive  the  rent  thereof,  applying  the  same,  first  to  the  pay- 
ment of  such  expenses  as  the  plaintiff  may  be  put  to,  and  then  to  the 
•payment  of  the  rent  due  by  lease  provided,  and  the  balance,  if  any, 
to  be  paid  to  the  defendant,  who  shall  nevertheless  remain  liable  for 
any  deficiency;  but  there  shall  be  no  liability  on  the  part  of  the,  plain- 
tiff for  the  failure  ta  relet,  or  failure  to  collect  the  rent  in  case  such 
premises  are  relet.  The  plaintiff  failed  to  relet  the  premises  imtil  the 
1st  of  December,  1917,  and  has  received  no  rent,  and  has  brought  this 
action  to  recover,  as  damages  for  the  breach  of  the  lease,  the  amount 
of  the  rentals  which  he  has  lost  during  the  months  of  August,  Septem- 
ber, October,  and  November. 

The  plaintiff  can  certainly  not  recover  in  this  action  the  rental  which 
the  defendant  agreed  to  pay,  because  the  relations  of  landlord  and 
tenant  were  terminated  by  the  summary  proceedings,  and  thereafter 
the  only  obligation  on  the  part  of  the  defendant  was  to  pay  any  defi- 
ciency which  might  arise  between  the  amount  which  the  defendant 
had  agreed  to  pay  under  this  lease  and  the  amount  which  the  plain- 
tiff might  receive  upon  the  reletting  of  the  premises.  The  amount  of 
this  deficiency. cannot  be  determined  until  the  end  of  the  term,  and  the 
defendant  now  claims  that  this  action  is  prematurely  brought.    While 
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this  question  is  not  free  from  doubt,  it  seems  to  me  that  the  contention 
of  the  defendant  is  correct.  In  the  case  of  Matter  of  Hevenor,  144  N. 
Y.  271,  39  N.  E.  393,  a  tenant  made  an  assignment  for  the  benefit  of 
his  creditors,  and  after  the  assignee  vacated  the  premises  the  lessors 
relet  them  to  different  persons,  as  they  had  a  right  to  do  under  the 
terms  of  the  lease.  Thereafter  the  landlords  filed  with  the  assignee 
a  claim  for  the  deficiency  in  the  rent  which  they  had  received  up  to  the 
date  of  the  filing  of  the  claim,  and  a  further  claim  for  rent  to  accrue 
from  such  date  to  the  expiration  of  the  lease.  The  Court  of  Appeals 
there  held  that  the  assignee  properly  rejected  these  claims,  stating: 

"The  appeUants,  in  their  argument,  lose  sight  of  the  fact  that  by  their  acts 
in  re-entering  tlie  premises  and  reletting  them  as  the  agents  of  the  assignor, 
which  .they  were  permitted  to  do  under  the  lease,  they  put  an  end  to  his 
fixed  obligation  under  the  lease,  and  left  it  for  the  future  to  determine 
whether  they  would  have  any  dalm  against  him.  His  liability  was  changed, 
and  thereafter  could  only  be  for  a  possible  deficiency.  The  liability,  which 
they  now  asserted  the  assignor  to  be  under,  did  not  and  <!ould  not  exist  as 
at  the  time  when  the  as^gnment  was  made,  but  arose  subsequently  thereto." 

The  defendant  now  claims  that  this  decision  of  the  Court  of  Ap- 
peals is  a  binding  authority  to  support  its  views,  whereas  the  plaintiff 
claims  that  the  decision  in  the  case  of  the  Matter  of  Hevenor  has 
been  subsequently  explained  by  the  Court  of  Appeals  in  the  case  of 
People  v.  St.  Nicholas  Bank,  151  N.  Y.  592,  45  N.  E.  1129,  and  that 
the  rule  finally  laid  down  by  the  Court  of  Appeals  permits  a  recovery 
tmder  the  facts  proven  in  this  case.  In  that  case  the  tenant  bank  be- 
came insolvent,  and  in  statutory  proceedings  for  the  dissolution  of 
the  corporation  a  receiver  was  appointed.  Shortly  after  his  appoint- 
ment he  vacated  the  premises,  whereupon  the  landlord  re-rented  the 
same,  as  he  might  do  under  the  lease,  to  another  tenant  for  the  bal- 
ance of  the  term  at  a  rental  per  annum  of  $3,000  less  than  the  orig- 
inal rental,  and  thereupon  presented  a  claim  for  the  difference  be- 
tween the  amount  of  rental  reserved  under  the  original  lease  and  the 
amount  reserved  in  the  subletting  to  the  new  lessee.  The  court  there 
held  that  the  landlord  had  a  right  to  file  such  claim  and  the  receiver 
was  bound  to  recognize  it.  The  court  in  that  case  distinguished  the 
Hevenor  Case  on  the  ground  that  under  the  deed  of  assignment  in 
the  Hevenor  Case  the  assignee  could  pay  all  the  debts  and  liabilities 
of  the  assignor  then  due  and  to  grow  due,  but  that  its  language  did 
not  include  a  liability  thereafter  to  accrue  and  contingent  upon 
after  occurring  events,  while  in  the  case  of  People  v.  St.  Nicholas 
Bank  the  statutory  receiver  had  larger  powers  and  greater  latitude 
of  judgment  and  action,  and  is  required  to  make  a  fair  and  just  dis- 
tribution of  the  property  of  the  corporation  among  its  fair  and  hon- 
est creditors.  The  court,  however,  did  also  point  out  that  by  the  re- 
renting  of  the  premises  for  the  remainder  of  the  term,  the  landlord  in 
People  V.  St.  Nicholas  Bank  had  made  his  claim  definite  and  with- 
out any  element  of  contingency. 

It  is  to  b«e  noted,  however,  that  in  the  opinion  both  of  the  Appel- 
late Division  (3  App.  Div.  544,  38  N.  Y.  Supp.  379)  and  of  the  Court 
of  Appeals,  in  the  St.  Nicholas  Bank  Case,  the  courts  recognized  that 
a  receiver  of  a  corporation  is  bound  to  recognize,  not  only  debts 


Digitized  by  LjOOQIC 


Sup.  Ct.)      DARMBTAOT  T.  KNICKEftBOCKEB  (X  A  E«  SUPPLY  CXD.        151 

which  are  due,  but  debts  which  will  become  due  in  the  future,  and 
the  courts  in  that  case  assumed  that  any  debt  of  the  St.  Nicholas  Bank 
for  a  deficiency  in  rent  was  a  debt  which  was  not  due  at  that  time. 
In  the  present  case,  however,  if  the  debt  is  not  due  at  the  time  when 
the  action  was  brought,  the  plaintiff  cannot  recover  in  this  action. 

[2]  In  the  case  of  Harding  v.  Austin,  93  App.  Div.  564,  87  N.  Y. 
Supp.  887,  the  facts  were  entirely  analogous  to  the  i  facts  in  the  case 
before  us,  but  the  landlord  in  that  action  asked  for  judgment  only 
for  the  rent  unpaid  at  the  time  the  summary  proceedings  were  in- 
stituted, and  the  court  was  therefore  not  called  upon  to  consider 
whether  the  landlord  had  a  right  to  bring  an  action  before  the  ex- 
piration of  the  term  for  a  deficiency  in  rent  upon  a  subsequent  re- 
letting. Nevertheless  the  court  did  to  some  extent  consider  this 
point,  and  stated: 

"The  defendant  moved  out  of  the  premiBes  on  July  1,  1903,  and  the  plain- 
tiff, on  the  1st  of  the  September  following,  two  month9  after  the  defendant 
had  left,  and  one  month  before  the  expiration  of  the  lease,  relet  the  apart- 
ment. It  is  contended  in  h^alf  of  the  defendant  that  this  conduct  on  the 
part  of  the  plaintiff  precludes  him  from  maintaining  any  action  upon  the 
lease  until  the  expiration  of  the  term.  This  position  is  not  tenable,  so  far 
as  the  rait  payable  in  advance  July  1,  190B,  Is  oonoemed.  This  rent  had 
become  due  before  the  plaintiff  re-entered  the  premises  and  while  the  lease 
was  in  full  force,  and  the  right  to  recover  the  amoant  is  in  no  wise  affected 
by  the  plaintiff's  subsequent  entry  under  the  defeasance  clause.  McCready 
V.  Idndenbom,  172  N.  Y.  400,  406  [66  N.  B.  206].  That  re-entry  put  an  end 
to  the  relation  of  landlord  and  tenant  In  the  case  dted  the  defeasance 
clause  authorized  the  lessor  to  relet  the  premises,  and  required  the  lessee  to 
pay  any  defld^icy  in  equal  monthly  payments  as  the  amount  thereof  should 
be  ascertained  from  month  to  month,  and  It  was  held  by  the  Court  of  Ap- 
peals that  while  under,  this  contract  no  further  r^t  as  such  could  accrue, 
a  separate  and  Independent  cause  of  action  arose  every  month  when  a  defi- 
ciency had  been  asceitained  In  the  manner  provided,  lliere  Is  no  provision 
for  the  monthly  ascertainment  of  any  deficiency  or  the  monthly  payment 
thereof  In  the  lease  under  consideration  In  the  case  at  bar,  and  It  would 
seem,  tlierefore,  tiiat  the  enforcement  of  any  right  <^  action  against*  the  les- 
see for  such  deficiency  as  there  might  be  upon  the  reletting  of  the  premises 
by  the  landlord  under  the  defeasance  clause  W^ould  have  to  be  postponed 
until  the  amount  of  such  deficiency  was  ascertained  at  the  end  of  the  term 
fixed  by  Hie  lease.  But,  however  this  may  be,  the  judgment,  which  is  only 
for  the  July  rent,  and  not  for  any  defldency,  is  right,  and  idiould.be  affirmed." 

It  seems  to  me  that,  although  this  part  of  the  opinion  of  the  court 
is  only  a  dictum,  it  correctly  represents  the  rule  applicable  to  the  pres- 
ent case.  Under  the  agreement  made,  there  were  two  covenants: 
First,  to  pay  the  rent  for  the  premises;  and,  second,  to  pay  any  de- 
ficiency in  rent  that  might  arise  of  the  landlord  should  re-enter  and 
relet  the  premises  for  the  tenant's  benefit.  The  agreement  to  pay 
rent  created  an  obligation  which  arose  eviery  month,  and  at  the  be- 
ginning of  each  month  a  cause  of  action  accrued  for  the  rent  then 
payable-  The  obligation  to  pay  a  deficiency  in  the  rent  could,  ho vy ever, 
from  its  very  nature,  arise  only  when  such  deficiency  could  be  as- 
certained ;  that  is,  at  the  end  of  the  term,  and  tmtil  then-  no  liability 
existed  against  the  defendant,  and  no  cause  of  action  had  accrued  to 
the  plainti£E. 
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[3]  It  may  perhaps  be  urged  that,  since  the  landlord  has  re-rented 
the  premises  till  the  end  of  the  term,  as  he  had  a  right  to  do,  for  an 
amount  less  than  the  rental  which  the  defendant  agreed  to  pay,  he  has 
parted  with  his  right  of  possession  of  the  premises,  and  that  there- 
fore in  no  event  can  he  obtain  from  a  new  tenant  any  reimbursement 
for  the  loss  of  rentals  which  he  had  sustained  while  the  premises 
were  vacant,  and  that  he  should  therefore  have  a  right  to  bring  this 
action  for  such  established  loss,  waiving  his  right  to  claim  any  fur- 
ther deficiency.  It  does  not  seem  to  me  that  this  contention  can  aid 
the  plaintiff  in  this  action.  In  the  first  place,  if  imder  the  terms  of 
the  agreement  the  defendant  was  to  become  liable  only  for  a  defi- 
ciency which  might  arise  at  the  end  of  the  term,  no  act  on  the  part  of 
the  plaintiff  can  change  his  obligation.  In  the  second  place,  in  spite 
of  the  fact  that  the  plaintiff  has  relet  the  premises,  there  is  always  a 
possibility  that  during  the  next  four  years,  for  one  reason  or  anoth- 
er, such  lease  niay  bi  terminated,  and  upon  a  third  letting  the  land- 
lord might  receive  a  greatly  increased  rent,  which  might  wipe  out 
the  deficiency,  or  even  leave  a  surplus  payable  to  the  defendant. 

For  these  reasons,  it  seems  to  me  that  judgment  should  be  reversed, 
and  the  complaint  dismissed.  In  view  of  the  conclusion  I  have  reach- 
ed on  this  point,  it  becomes  unnecessary  for  me  to  consider  the  other 
points  raised  by  the  tenant. 

Judgment  should  therefore  be  reversed,  with  $30  costs,  and  com- 
plaint dismissed,  with  costs.    All  concur. 


a04  Misc.  Rep.  627) 

ALI^RTON  V.  ALLEKTON  et  al. 
(Supreme  Ctourt,  Special  Term,  Wayae  County.      October  3,  1916.) 

(8yllal)U8  hv  the  Court) 

1.  Mabriaob  ^=s>58(1) — Action  to  Annuia—Failube  to  Obtain  Consent  or 

Parent. 

Sections  1743  and  1744  of  the  Code  of  ClvU  Procedure,  so  far  as  they 
proYide  for  the  annulment  of  a  marriage  wliere  one  of  the  parties  had 
not  attained  the  age  under  which  the  consent  of  parents  or  guardiaos  is 
necessary,  do  not  apply  to  a  marriage  contracted  in  this  state. 

2.  Mabriaqe  ^=»60(1) — Ajunxjimrvt — Action  by  Parent. 

A  marriage  by  a  boy  under  18  years  of  age  with  a  girl  18  years  of  age, 
foUow^ed  by  cohabitation  after  he  arrived  at  the  age  of  18,  will  not  oe 
annulled  on  the  complaint  of  the  father,  where  the  son  objects  thereto. 

3.  Mabbiaoe  ^s»60(1) — ^Annuucent— Oouplaint  or  Pabsnt. 

Such  a  marriage,  followed  by  consumnuition,  wUl  be  sustained,  if  nec- 
essary, as  a  common-law  marriage,  as  a  matter  of  public  policy,  where 
the  only  objection  to  it  Is  the  complaint  of  the  ftither. 

Action  by  Frederick  M.  Allerton  against  Roger  M.  AUerton  and 
Mabel  Dean  Allerton,  formerly  Mabel  Dean  Burrill,  to  annul  a  mar- 
riage.   On  motion  to  confirm  report  of  referee.    Motion  denied. 

Clyde  W.  Knapp,  of  Lyons,  for  the  motion. 
Ernest  F.  Fox,  of  Newark,  opposed. 

^=:»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  aU  Key-Numbered  Digeeto  A  Indexes 
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RODENBECK,  J.  [t]  The  defendants  were  married  after  hav- 
ing obtained  a  certificate  from  the  city  clerk  upon  representations 
that  they  were  of  the  age  of  legal  consent,  when  in  fact  the  defendant 
Mabel  Dean  AUerton  was  of  the  age  of  legal  consent,  but  the  defend- 
ant Robert  M.  AUerton  was  not  of  that  age.  The  age  of  legal  con- 
sent is  18  years,  but  the  age  under  which  the  consent  of  parents  and 
guardians  is  required  is  18  years  for  a  woman  and  21  for  a  man. 
Domestic  Relations  Law  (Consol.  Laws,  c,  14)  §  15.  As  the  statute 
stood  prior  to  1916,  parties  who  contracted  a  marriage  when  they 
were  under  18  years  of  age,  or  their  parents,  guardians,  or  next  of 
kin,  might  maintain  an  action  to  annul  the  marriage,  unless  there  was 
cohabitation  after  having  attained  the  age  of  consent.  The  statute, 
however,  was  amended  that  year,  so  as  to  provide  that  a  marriage 
might  be  annulled  on  the  ground  that  one  or  both  of  the  parties  had 
not  attained  the  age  of  legal  consent,  "or  the  age  under  which  the 
consent  of  parents  or  guardians  was  required  by  the  laws  of  the 
state  where  the  marriage  was  contracted,"  and  that  an  action  to  an- 
nul a  marriage  might  be  brought  by  the  infant,  or  by  either  parent  of 
the  infant,  or  by  the  guardian  of  the  infant's  person,  or,  if  allowed 
by  the  court,  by  any  person  as  the  next  friend  of  the  infant,  if  he 
had  not  attained  the  age  of  legal  consent,  "or  the  age  under  which 
the  consent  of  parents  or  guardians  was  required  by  the  laws  of  the 
state  where  the  marriage  was  contracted."  Code  of  Civil  Proce- 
dure, §§  1743,  1744. 

This  action  having  been  brought  by  the  father,  and  not  by  the  in- 
fant, the  last  clause  of  section  1744  does  not  apply.  The  language 
quoted,  which  was  inserted  in  these  two  sections  by  the  amendment 
of  1916  (Laws  1916,  c.  605),  was  intended  to  apply  to  marriages  con- 
tracted outside  the  state.  It  is  not  to  be  assumed  that  the  Legisla- 
ture intended  to  prescribe  two  age  limits  at  which  a  marriage  might 
be  contracted,  and,  if  contracted  within  those  limits,  might  be  annul- 
led. If  the  language  quoted  is  construed  to  apply  to  3iis  state,  the 
absurd  result  follows  that  the  Legislature  provided  that  a  marriage 
might  be  annulled  if  the  man  had  not  attained  either  the  age  of  18 
years  or  that  of  21  years.  The  Legislature  surely  intended  no  such 
absurdity.  The  language  was  inserted  to  meet  the  case  of  infants 
under  18  years  of  age  residing  in  this  state,  who,  for  the  purpose  of 
avoiding  the  statute,  went  into  another  state,  married,  and  then  re- 
turned to  this  state.  Such  a  marriage  would  be  valid  in  this  state,  if 
valid  in  the  state  where  it  was  contracted  (Reid  v.  Reid,  12  Misc.  Rep. 
214,  129  N.  Y.  Supp.  529),  but  under  the  amendment  of  1916,  if  they 
married  in  another  state  under  the  age  under  which  the  consent  of  par- 
ents or  guardians  was  necessary,  it  could  be  axmuUed  in  this  state.  The 
conclusion  seems  reasonable  that  the  Legislature  did  not  intend  to 
require  the  consent  of  the  parents  to  constitute  a  valid  marriage  in 
this  state,  provided  the  contracting  parties  were  of  the  age  of  legal 
consent.  The  violation  of  the  provisions  of  law  relating  to  the  issu- 
ance of  licenses  is  not  made  a  ground  for  annulling  a  marriage. 
Greenberg  v.  Greenberg,  97  Misc.  Rep.  153,  160  N.  Y.  Supp.  1026; 
Kruger  v.  Kruger,  137  App.  Div.  289,  122  N.  Y.  Supp.  23.    In  this 
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case  the  defendant  Roger  M.  AUerfon  was  not  18  e^hteen  yeiirs  of 
age  at  the  time  of  the  marriage,  but  subsequent  to  attaining  the  age 
of  18  years  he  freely  cohabited  with  the  defendant  Mabd  Dean  Al- 
lerton  as  husband  and  wife,  and  this  cohabitation  ratified  the  con- 
tract, and  also  made  the  ceremonial  marriage  valid  and  binding  as 
a  common-law  marriage. 

[2,  3]  Every  presumption  favors  the  validity  of  a  marriage.  In  re 
Biersack,  96  Misc.  Rep.  161,  159  N.  Y.  Supp.  519;  Fagin  v.  Fagin. 
88  Misc.  Rep.  304,  151  N.  Y.  Supp.  809;  Fisk  v.  Fisk,  6  App.  Div. 
432,  434,  39  N.  Y.  Supp.  537;  Price  v.  Tom^cins,  171  N.  Y.  Supp. 
844.  in  an  action  brought  by  a  parent,  the  law  will  sustain  the  mar- 
riage, if  it  can,  where  tfie  parties  themselves  ask  the  court  to  do  so. 
The  right  to  annul  a  marriage,  given  to  others  than  the  contracting 
parties,  is  based  upon  the  theory  of  marriage  as  an  institution  in 
which  the  public  have  an  interest.  Such  an  action,  however,  should 
not  prevail  where  the  parties  are  opposed  to  it,  and  public  interest 
requires,  as  in  this  case,  that  it  should  be  sustained..   Greenberg  v. 

Greenberg,  supra;   ChernofI  v.  Chemoff,  App.  Div. ,  171  N- 

Y.  Supp.  1081,  decided  July  2,  1918. 

The  motion  to  confirm  the  report  of  the  referee  is  denied  with  $10 
costs  of  motion.    So  ordered. 


(104  Misc.  Bep.  365) 
NORD  DEUTSCHE  INS.  CO.  OF  HAMBURG,  GERMANY,  T.  JOHN  L. 
DUDLEY,  JR.,  CO.  et  al. 

(Supi-eme  Court,  Special  Term,  New  York  County.    August,  1918b) 

WAB  ^=»4 — AUXZr  INSU&ANOB  COMPANY — I^QUIDATXON — RXQHT  TO  SUB. 

A  license  Issued  under  the  Trading  with  the  Enemy  Act  of  October  6, 
1917,  authorizes  an  alien  enemy  insurance  company,  in  liquidation,  to 
maintain  actions  designed  to  bring  tn  assets  growing  out  of  its  business 
within  United  States  prior  to  the  Issuance  of  such  license. 

Action  by  the  Nord  Deutsche  Insurance  Company  of  Hamburg, 
Germany,  against  the  John  L.  Dudley,  Jr.,  Company  and  others.  On 
motion  to  permit  an  alien  enemy  insurance  company  to  collect,  by 
suit,  insurance  premiums.    Motion  granted. 

Kellogg  &  Rose,  of  New  York  City  (L.  I<aflin  Kellogg,  of  New 
York  City,  of  counsel),  for  plaintiff. 

William  Otis  Badger,  Jr.,  of  New  York  City  (Joseph  Thurlow 
Weed,  of  New  York  City,  of  counsel),  for  defendant  King. 

Wm.  F.  S.  Hart,  for  defendants  John  L.  Dudley,  Jr.,  Co.,  Dudley, 
and  Meyer. 

Crisp,  Randall  &  Crisp,  for  defendant  Wood. 

McAVOY,  J.  The  plaintiff  corporation  is  concededly  an  alien 
enemy  within  the  Trading  with  the  Enemy  Act  of  October  6,  1917, 
(40  Stat.  411,  c.  106).  Heretofore  this  court  restrained  the  prosecu- 
tion of  this  action  under  the  provisions  of  that  act,  and  the'  order  en- 
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joining  further  prosecutioh  was  affirmed  on  appeal.^'  At  the  time  of 
the  presentation  of  argument  on  the  hearings  of  the  motion  and  the 
appeal  the  plaintiff  was  operatit^  under  a  liquidating  license  from 
the  alien  property  custodian,  pursuant  to  the  provisions  of  the  Trad- 
ing with  the  Enemy  Act,  permitting  it: 

"4.  To  reoeive  payment  of  agents'  balanoes,  premiums,  relnsaranoe  piemlams, 
return  premiums,  r^nsaranoe  claims,  salvaises  and  other  aooounta  due.  5.  To 
pay  out  any  money  autliorized  by  tlie  alien  property  custodian,  or  as  herein- 
after provided.  6,  To  receive  money,  security  or  other  property  due  in  respect 
of  insurance  or  reinsoronce  business  or  other  obligations  entered  into  prior  to 
the  date  of  this  Ueense.*' 

Subsequently  to  the  issuance  of  the  stay  by  which  further  prose- 
cution of  the  action  was  terminated  a  new  license  has  been  grant* 
ed  providing  as  follows : 

"(8)  To  collect  and  receive  premiums,  additional  and  excess  premiumsi 
agents'  balances,  and  all  claims  and  demands  of  whatever  nature,  including 
subrogation  claims,  which  it  now  has  or  may  hereafter  have,  and  to  collect 
and  receive  interest,  dividends  and  all  other  retnms  on  its  deposits,  securities 
and  investments.  *  *  *  (^  To  prosecute  and  maintain  actions  and  suits  • 
now  pending;  to  institute,  maintain  and  prosecute  actions  and  suits  for  the 
enforcement  and  protection  of  the  rights  of  the  company  and/or  its  policy 
holders  and  the  enforcement  of  the  powers  granted  by  this  license ;  and  to  de- 
fend actions  or  suits,  brought  against  it,  unless  otherwise  directed  by  the  alien 
property  custodian ;  to  apply  for  and  obtain  bonds  required  in  connection  with 
judicial  proceedings  and  to  execute  indemnity  agreements  in  c<mnectlon  there* 
with." 

There  is  doubtless  authority  now  to  prosecute  and  maintain  this 
suit,  unless  the  Trading  with  the  Enemy  Act  under  which  the  alien 
property  custodian  assumes  to  act  is  itself  inhibitJve  of  the  grant  of 
such  license  and  does  not  authorize  the  issuance  of  permission  to 
prosecute  and  maintain  suits  pending.  The  sections  of  the  act  gov- 
erning the  issuance  of  licenses  and  the  powers  of  an  alien  enemy 
corporation  to  operate  in  pursuance  thereof  provides  that  an  enemy 
insurance  company  doing  business  within  the  United  States  may  ap- 
ply to  the  President  for  a  license  to  continue  to  do  business,  and  the 
license,  if  granted,  may  contain  such  provisions  and  conditions  reg- 
ulating the  business  and  the  control  and  disposition  of  the  funds  of 
the  company  as  the  President  shall  deem  necessary  for  the  safety 
of  the  United  States.  Section  4,  subd.  "a."  In  section  7,  however, 
this  authority  is  limited  by  the  words: 

"Nothing  in  this  act  shall  be  deemed  to  authorize  the  lyrosecution  of  any  suit 
or  action  at  law  or  In  equity  in  any  court  within  the  United  States  by  an 
enemy  or  ally  of  enemy  pilor  to  the  end  of  the  war,  except  as  provided  in  sec- 
tUm  ten  hereof:  Provided,  however,  that  an  enemy  or  ally  of  enemy  licensed  to 
do  business  under  this  act  may  prosecute  and  maintain  any  such  suit  or  ac- 
tion so  far  as  the  same  arises  solely  out  of  the  business  transacted  within  the 
United  States  under  such  license."    Section  7,  subd.  "bi" 

It  is  conceded  that  section  10  does  not  here  apply,  and  the  deter- 
mination of  this  motion  rests  upon  the  construction  to  be  given  to 
the  phrase  "an  action  arising  solely  out  of  the  business  transacted 
within  the  United  States  under  such  license,"  as  it  affects  the  suit 
here  pending.  The  alien  property  custodian  submits  an  affidavit 
on  this  motion  in  which  he  asserts  that  he  considers  it  for  the  best 
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interests  of  the  United  States  to  have  all  alien  enemy  insurance  com- 
panies liquidated  and  their  business  here  wound  up,  in  order  that 
American  policy  holders  having  losses  may  not  be  compelled  to  sue 
for  each  loss  sustained.  He  says  that,  should  the  alien  property 
custodian  take  over  the  assets  of  a  foreign  insurance  company,  loss- 
es could  not  be  paid  under  the  provisions  of  the  Trading  with  the 
Enemy  Act,  except  they  be  reduced  to  judgments.  This  condition 
arises  from  the  fact  that  section  9  of  the  act  permits  a  payment  only 
with  the  assent  of  the  owner  of  the  property  and  of  all  persons  claim- 
ing any  right,  title,  or  interest  therein.  Since  the  owner  of  the  prop- 
erty is  the  enemy  corporation  in  Germany,  and  since  conceivably  ev- 
ery policy  holder  in  the  United  States  is  interested  in  the  Tunds,  a 
payment  under  this  provision,  which  is  the  only  provision  for  vol- 
untary payments  in  the  law,  is  impossible.  Following  this  policy, 
the  alien  property  custodian  views  the  collecting  by  suits  or  other- 
wise of  premium  balances  due  the  company,  when  such  suits  are 
brought  and  maintained  under  the  license  provided  for  by  the  Trad- 
ing with  the  Enemy  Act,  and  while  the  alien  company's  affairs  are 
at  all  times  under  his  supervision,  as  of  great  assistance  in  facilitat- 
ing the  liquidation  of  alien  companies'  affairs.  If  the  business  car- 
ried on  under  license  is  in  liquidation,  and  a  suit  be  necessary  in  con- 
nection with  such  liquidation  to  bring  in  assets  of  the  alien  corpo- 
rate enemy,  it  would  seem  that  the  suit  may  be  said  to  arise  "solely 
out  of  the  business  transacted  within  the  United  States  under  such 
license." 

The  only  other  possible  construction  is  that  suits  may  be  brought 
for  such  business  transactions  as  arise  from  the  time  liquidation  be- 
gins until  its  end,  or  the  revocation  of  the  license,  which  would  nar- 
row the  scope  of  the  permission  to  an  exceedingly  small  compass, 
since  it  is  not  likely  that  anything  in  the  nature  of  new  transactions 
will  arise  in  the  course  of  liquidation,  excepting  possibly  the  secur- 
ing of  offices,  the  employment  of  help,  and  contracts  for  services 
generally  aiding  the  subject  of  liquidation  itsfclf.  This  should  not 
be  deemed  by  a  court  to  be  the  sole  business  contemplated  as  being 
permitted  under  a  license  allowing  prosecution  and  maintenance  of 
suits,  unless  the  construction  is  forced  by  unequivocal  words.  Es- 
pecially should  the  court  lean  toward  a  construction  given  to  the  pro- 
vision by  the  administrative  officer  in  charge  of  the  execution  of  the 
provisions  of  the  act,  and  I  do  not  hestitate  to  adopt  the  view  on  my 
own  judgment  of  the  alien  property  custodian,  as  set  forth  in  his 
affidavit,  that  the  prosecution  and  maintenance  of  suits,  so  far  as  the 
same  arise  solely  out  of  the  business  transacted  within  the  United 
States  under  such  license,  should  be  construed  as  permitting  the  alien 
property  custodian  to  allow  an  enemy  alien  corporation  in  liquidation 
to  go  forward  with  its  actions  designed  to  bring  in  assets  growing  out 
of  its  business  transacted  within  the  United  States  prior  to  the  issu- 
ance of  the  license. 

The  motion  will  be  granted,  and  the  order  heretofore  made,  when 
the  license  did  not  permit  the  company  to  prosecute  and  maintain  its 
suits,  will  be  vacated. 

Motion  granted. 
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ALBBEBG  T.  CEOMPTON  RICHMOND  CO.,  Inc. 

(Supreme  06nrt,  App^ate  Term,  First  department    October  22,  1918w) 

PiXADiNO  ^s»318(2>— Bill  of  PABTiciTLABa— Defensk.  ^ 

In  action  for  breadi  of  contntct  to  deliver  baerchandlse,  wliere  de- 
fense of  inability  to  perform  on  account  of  war  oonditlons  was  not  prov- 
able under  def endantfs  denials,  on  plaintiff's  motiaa  for  bUl  of  particulars, 
defendant  sbonld  bave  been  directed  to  fornish  particulars  as  to  dates 
wben  defendant's  mlUa  were  short  of  coal,  etc,  dates  of  further  govern- 
ment orders,  eta 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Irving  Alsberg  against  the  Crompton  Richmond  Com- 
pany, Incorporated.  From  an  order  denying  in  part  motion  for  bill 
of  particubo-s,  plaintiff  appeals.  Order  modified,  and,  as  modified, 
affirmed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUI^ 
LAN,  JJ.     . 

May  &  Jacobson,  of  New  Yoric  City  (Isaac  N.  Jacobsoo,  of  New 
York  City,  of  counsel),  for  appellant. 
Leo  G.  Rosenblatt,  of  New  York  City,  for  respondent. 

GUY,  J.  The  action  is  for  damages  for  breach  of  contract  in  failing 
to  deliver  merchandise.  The  answer  denies  the  contract,  and  sets  up 
among  other  defenses  that  the  agreement  made  by  the  parties  was  sul>- 
ject  to  the  conditions  that  defendant  should  not  be  held  in  case  the  ex- 
ecution of  the  order  by  mills,  dyers,  or  finishing  works  should  be 
prevented  or  delayed  by  any  cause  beyond  the  control  of  the  defend- 
ant, and  that  in  the  event  of  any  curtailment  in  the  production  of 
defendant's  mills,  dye  houses,  or  finishing  works  by  reason  of  short- 
age of  coal,  further  government  orders,  3ie  taking  over  of  operatives 
for  military  service  or  war  work,  or  by  reason  of  any  other  cause 
beyond  the  control  of  the  defendant,  the  contract  should  be  consid- 
ered fulfilled  June  30,  1918,  regardless  of  the  quantity  of  merchan- 
dise delivered  to  plaintiff. 

Plaintiff  moved  for  a  bill  of  particulars,  specifying  under  eight 
separate  paragraphs  the  information  which  was  considered  neces- 
sary to  plaintiff's  preparation  for  trial,  and  the  court  below  directed 
the  giving  of  the  particulars  mentioned  in  the  first  and  eighth  para- 
graphs of  the  demand,  covering  the  name  and  address  of  each  mill, 
dye  house,  and  finishing  works  of  which  the  production  is  alleged  to 
have  been  curtailed;  also  each  cause  for  failure  to  deliver  the  stip- 
ulated quantity  of  merchandise  beyond  the  control  of  the  defendant 
other  than  those  specified  in  the  answer.  As  to  the  other  so-called 
particulars  to  which  the  appellant  claims  it  was  entitled  it  is  suffi- 
cient to  say  that  in  many  instances  the  denial  of  the  application  was 
justified,  either  because  the  demand  called  for  the  evidence  in  sup- 
port of  the  defense  or  for  minute  and  unnecessary  particulars.  But 
as  the.  averments  in  the  defense  were  not  provable  under  defendant's 
denials  defendant  should  have  been  directed  to  furnish  additional 
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particulars  in  the  following  respects:  (1)  The  date  or  dates  when 
defendant's  mills  were  short  of  coal,  and  the  approximate  extent 
of  the  shortage ;  (2)  the  date^  of  the  further  government  orders  and 
the  aggregate  amount  thereof  in  dollars  and  cents;  (3)  the  number 
of  operatives  and  the  period  during  which  they  were  taken  over  for 
military  service  or  war  work ;  and  (4)  the  date  or  dates  of  the  com- 
mandeering by  the  government  of  the  looms  of  the  mills. 

Order  modified,  to  the  extent  indicated,  and,  as  so  modified,  af- 
firmed, without  costs.    All  concur. 


BREAKSTONE  ▼.  WOLFINOBB  ft  LASBERG  BLDQ.  CO.,  Inc.,  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    September  8,  191&) 

Biij:.s  and  Notes  ^=5>537(6)— Tbial  ^=»141*-Qx7KsnoNS  fob  Jukt — CaEDiBUi- 
ITT  OF  Uncontradicted  Witness. 

Where  purchaser  of  note  was  related  to  an  officer  of  payee  corporation, 
had  DO  apparent  large  means,  was  not  engaged  in  the  business  of  dis- 
counting notes,  and  did  not  know  the  maker  of  the  note,  the  court  erred 
in  not  submitting  the  question  of  good  faith  to  the  jury,  although  plaintiffs 
testimony  that  he  was  a  purchaser  in  good  faith  was  not  contradicted. 

Appeal  from  Municipal  Court,  Borough  of  Bronx,  Second  District. 

Action  by  Irving  Breakstone  and  against  the  Wolfinger  &  Lasberg 
Building  Company,  Incorporated,  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Louis  J.  Moss,  of  Brooklyn,  for  appellants. 

Rudolph  Loewenthal,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  The  action  is  on  a  promissory  note  made  by  de- 
fendant Wolfinger  &  Lasberg  Building  Company  to  tiie  order  of  B. 
Kaplan,  Incorporated,  and  indorsed  by  Morris  Lasberg,  B.  Kaplan, 
Incorporated,  Benjamin  Kaplan,  and  alleged  to  be  held  by  plaintiff. 
It  appeared  by  the  evidence  that,  shortly  before  maturity,  the  maker 
sent  the  payee  by  arrangement  its  check  and  a  new  "note  in  payment  of 
the  note  in  suit.  The  check  and  new  note  were  paid  when  due*  Plain- 
tiff claims  to  be  a  holder  of  the  note  in  good  faith  and  for  value,  be- 
fore maturity  or  such  payment.  He  testified  tiiat  on  February  16, 
1917,  he  discounted  the  note,  paying  B.  Kaplan  therefor  $960.  This 
testimony  was  uncontradicted.  The  court  directed  a  verdict  for  the 
plaintiff.  Defendant  excepted,  and  requested  to  go  to  the  jury  on  the 
question  of  plaintiff  being  a  holder  in  due  course  before  payment  or 
maturity.    This  was  denied  and  defendant  excepted. 

There  is  no  evidence  to  show  any  fraudulent  diversion  of  the  note 
as  between  the  maker  and  payee,  or  any  irregularity  in  its  transfer  by 
Kaplan  as  against  the  payee.  The  only  infirmity,  if  any,  is  in  connec- 
tion with  its  alleged  payment  to  the  payee  at  or  about  the  date  of  its 
maturity.     If  plaintiff  bought  the  note  February  16,  1917,  this  was 
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long  prior  to  snch  paymtot,  and  no  question  as  to  ndtjce  to  liim  of  the 
alleged  infinnihr  can  arise.  Plaintiff,  having  taken  the  note  payable  to 
a  corporation  from  one  of  its  officers  and  paid  him  individually  there- 
for, would  doubtless  be  affected  with  notice  of  any  rights  of  the  cor- 
poration at  the  time  to  Ae  note  or  its  proceeds,  as  to  which  in  this 
case  there  is  no  question.  He  could  not,  however,  possibly  be  affected 
with  notice  of  a  payment  which  had  not  then  taken  place.  The  only 
evidence  on  the  question  of  plaintiff's  purchase  of  the  note  was  his 
own  testimony,  which  was  uncontradicted.  He  was,  however,  an  inter- 
ested witness,  and  the  question  arises  as  to  whether  the  credibility  of 
the  witness  being  involved  required  the  submission  of  this  question  of 
fact  to  the  jury.  This  is  the  only  question  in  the  case.  In  162  N.  Y. 
569,  57  N.  E.  102,  Hull  v.  Littauer  (see,  also,  214  N.  Y.  249,  108  N. 
E.  406,  Ann.  Cas.  1916D,  1161,  Ferrig  v.  Sterling;  76  Misc.  Rep.  488, 
135  N.  Y.  Supp.  655,  Delisi  v.  Ficarrotta;  191  N.  Y.  186,  83  N.  E. 
686,  Gordon  v.  Ashley),  it  was  held  that  it  is  not  required,  in  every 
case  where  an  issue  depending  on  the  testimony  of  an  interested  wit- 
ness is  involved,  that  it  should  be  submitted  to  the  jury ;  but  where  the 
evidence  is  in  itself  improbable,  or  the  circumstances  are  such  as  to 
raise  some  suspicion  as  to  its  truth,  that  such  course  is  necessary.  In 
this  case  I  think  the  unusual  circumstance  that  the  alleged  purchaser 
of  a  note  of  this  amount  was  a  person  of  no  apparent  large  means,  not 
engaged  in  the  business  of  discounting  notes,  who  had  never  bought  a 
note  before,  and  did  not  know  the  msScer  of  the  note,  except  that  just 
before  purchasing  he  inquired  of  Dun's,  and  some  one  there  informed 
him  the  people  are  good,  taken  in  connection  with  the  relationship  ex- 
isting between'  plaintiff  and  Kaplan,  and  that  plaintiff  did  not  begin 
suit  until  some  seven  months  after  the  default  in  payment,  are  suffi- 
cient to  require  that  the  question  should  be  submitted  to  the  jurV. 
135  App.  Div.  785,  120  N.  Y.  Supp.  270,  Becker  v.  Hart. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


TICHNOR  BROS.,  Inc.,  y.  TTJOZZO. 
(Sapreme  Court,  Appellate  Term,  First  Department.    July  29,  1918.) 

1.  New  Tbial  ^=»117(1) — ^Motion — Time— Statxjte. 

Under  Municipal  Conrt  Code,  §  129,  subd.  3,  motion  for  new  trial  must 
be  made  at  dose  of  trial  or  within  20  days  after  entry  of  Judgment. 

2.  New  Trial  ^=>158 — Motion — Reiieabing — Obiginal  Papbbs. 

A  motion  for  rehearing  of  motion  for  new  trial  must  be  made  upon  the 
original  papers. 

3.  New  Tbiai.  ^=»158 — ^Motion — TncE  Limit — Impaibment  or  Statttte. 

Under  gnlse  of  calling  second,  third,  and  fourth  motion  rehearing  oi 
original  motion  for  new  trial,  and  by  alleg^g  InabiUty  to  obtain  sooner 
stenographic  minutes  of  trial,  it  is  not  permissible  to  impair  Municipal 
Court  Code,  |  129,  subd.  3,  setting  time  limit  for  motion  for  new  trial. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan^  First  Dis- 
trict. 

Action  by  Tichnor  Bros.,  Incorporated,  against  Joseph  Tuozzo. 
From  an  order  setting  aside  verdict  and  granting  new  trial,  defend- 
ant appeals.    Order  reversed,  and  verdict  reinstated. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Hector  McG.  Curren,  of  Brookl)ni,  for  appellant. 
Nathan  S.  Jerome,  of  New  York  City,  for  respondent. 

FINCH,  J,  [1-3]  The  history  of  this  case  is  as  follows:  The  case 
was  tried  before  a  jury  requested  by  the  plaintiff  on  May  7,  1917, 
and  the  jury  found  a  verdict  in  favor  of  the  defendant.  A  motion 
then  made  for  a  new  trial  was  denied.  On  May  17,  1917,  the  trial 
justice  granted  a  rehearing  of  that  motion  and  again  denied  it.  The 
motion  and  the  rehearing  of  the  same  were  based  substantially  upon 
the  ground  that  the  verdict  was  against  the  weight  of  evidence.  In 
his  opinion,  under  date  of  May  17,  1917,  the  learned  trial  justice 
said: 

'*I  am  frank  to  say  I  should  have  beea  di[^>osed  to  decide  the  case  In  a 
manner  different  from  that  which  the  jnry  found.  ♦  ♦  •  I  do  not  beUeve 
that  where,  as  here,  the  question  involved  was  a  clear-cut  question  of  fact, 
under  well-recognized  principles  of  law  I  should  be  Justified  in  substituting 
my  own  judgment  for  that  of  the  Jury," 

Subsequently,  and  on  September  28,  1917,  plaintiff  made  another 
motion  for  "a  reargument"  of  the  motion  already  twice  denied,  and 
after  several  adjounmients  this  motion  was  submitted  to  the  court 
who  failed  to  decide  the  same  within  14  days.  The  plaintiflF  made 
the  fourth  motion,  but  so  far  as  it  appears  from  the  notice  of  motion 
this  was  not  an  application  for  a  rehearing,  but  was  a  new  motion. 
The  court  below,  however,  construed  it  as  an  application  for  a 
rehearing  of  the  former  motion.  It  is  obvious  that  it  could  not  be 
a  new  motion  since  section  129,  subd.  3,  M.  C.  C.  (Laws  1915,  c.  279), 
provides  that  a  motion  of  this  character  must  be  made  at  the  close  of 
the  trial  or  within  20  days  after  entry  of  judgment. 

Even  assuming;  that  the  motion  may  be  considered  as  a  motion 
for  a  rehearing,  it  should  not  have  been  granted,  since  it  appears  that 
additional  papers  were  submitted  upon  this  so-called  rehearing,  and 
it  requires  no  citation  of  authority  to  sustain  the  proposition  that  a 
motion  for  a  rehearing  must  be  made  upon  the  original  papers.  If 
the  granting  of  this  motion  should  be  sustained,  it  would  follow  that 
under  the  guise  of  calling  a  second  and  third  and  fourth  motion  a 
rehearing,  and  alleging  inability  to  sooner  obtain  the  stenographic 
minutes  of  the  trial,  that  the  salutary  provisions  of  section  129,  subd. 
3,  of  M.  C.  Code,  providing  a  time  limit  within  which  motions  of 
this  character  should  be  made,  would  be  seriously  impaired. 

It  follows  that  the  order  should  be  reversed,  with  $30  costs,  and 
the  verdict  reinstated. 

PENDLETON,  J.,  concurs.    LEHMAN,  J.,  concurs  in  the  result 
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.  FALIiE  ^  aL  T-ROSENBAUM. 

(Supreme  Oomtr  Appellate  Term,  ITlrst  D^pairtJi^eiit.    October  22,  1918.) 

jTTDGlfENT  ^S>167~-0FBNZN0  DJJFAUXVT— iMPOglTION  OF  TiCEMS. 

W]here,  after  eases  had  been  marked  *'Beady  and  passed,*'  and  trial 
judge  had  amiounced  that  there  was  practically  no  likelihood  of  cases 
being  reached  for  trial  before  end  of  term,  <^poslng  counsel  induced  trial 
judge  to  mark  both  cases  "Ready,**^  defaults  will  be  opened  without  terms. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Actionis  by  Samuel  Rosenbaimi  against  the  Everwear  Play  Suit 
Company,  Incorporated,  and  by  John  E.  Falle  and  another  against 
Samuel  Rosenbaum.  To  open  his  default  as  plaintiff  and  defendant, 
respectively,  Samuel  Rosenbaum  appeals.  Orders  modified,  and,  as 
modified,  affirmed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Samuel  R.  WachtcU,  of  New  York  City,  for  appellant 
John  Bogart,  of  New  York  City,  for  respondent. 

BIJUR,  J.  The  default  was  taken  tinder  the  following  circum- 
stances: The  cases  having  been  marked  "Ready  and  passed,"  and 
it  having  been  announced  by  the  trial  justice  that  there  was  practi- 
cally no  likelihood  of  the  cases  being  reached  for  trial  during  the  few 
days  intervening  before  the  end  of  the  term,  the  appellant  himself 
left  for  Boston  to  attend  to  some  business  there,  and  his  attorney 
proceeded  to  try  another  case  in  Brooklyn.  On  the  afternoon  of  that 
day  the  attorney  accidentally  learned  that  his  opponent  had  induced 
the  trial  justice  to  mark  both  cases  "Ready,"  on  the  statement  to  the 
trial  justice  that  he  believed  that  the  moving  party's  attorney  "would 
have  no  serious  objection  to  try  both  cases  together,"  and  other 
statements,  from  which  evidently  the  trial  justice  inferred  that  both 
parties  were  prepared  and  desired  to  try  the  case  on  the  following 
day. 

Respondent's  counsel  concedes  that  such  statement  was  made  by 
him  to  the  trial  justice,  and  has  the  good  grace  not  to  attempt  to 
justify  it.  It  appears  from  the  affidavits  that  the  trial  justice  would 
not  have  marked  the  cases  "Ready,"  had  he  not  believed  that  appel- 
lant's counsel  was  willing  to  have  them  so  marked  and  put  at  the 
head  of  the  calendar.  The  unfortunate  statement  of  respondent's 
counsel  having  manifestly,  therefore,  been  the  cause  of  the  default, 
other  circumstances  favorable  to  the  appellant  need  not  be  considered 
or  discussed. 

The  orders  should  be  modified,  to  authorize  the  opening  of  the  de- 
famts  without  tenns  to  the  appellant,  and  without  costs  of  the  mo- 
tions to  either  party,  and,  as  so  modified,  affirmed,  with  $10  costs 
and  disbursements  to  the  appellant  in  one  case  only.    All  concur. 

^=»FOr  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key- Numbered  Digests  ft  Indexes 
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(Supreme  Court,  Appellate  Term, 'First  department    July  18,  1»18.) 

GaBBIEBS     #=:»32()(19)— iNJtmr    to'    PaS^OEB— NsOLrdEfkoB-^TTESTlON     FOB 
JUBY. 

In  action  against  elevated  railroad  for  Injuries  to  passenger  when  a 
stop  caused  side  door  to  dose,  granting  that  stop  was  sudden  or  unusual, 
It  was  for  Jury  to  determine  whether  train  actually  stopped  In  manner 
entirely  inconsistent  with  due  care  of  motonnan. 

Appeal  from  City  Court  of  New  Yotk,  Spedat  Tcrm< 
Action  by  Joseph  Zeirtmel  against  the  Interborough  Rapid  Transit 
Company.     From  judgment  for  plaintiflFi  and  an  order  depying  de- 
fendant's motion  for  new.  trial,  it  appeals.    Reversed,  and  new  trial 
ord^cd. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ.  . 

James  L.  Quackenbush,  of  New  York  City,  for  appellant. 
Breitbart  &  Breitbart,  oJ  New  Yotk  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  dam- 
ages for  personal  injuries  sustained  while  riding  as  a  passenger  in 
one  of  defendant's  elevated  railroad  trains.  The  plaintiff  testified, 
and  his  testimony  is  corroborajted  by  one  witness,  that  as  the  train 
on  which  he  was  a  passenger  approached  the  Ninety-Ninth  Street 
station^  the  conductor  opened  the  sliding  door  and  called  out  the 
name  of  the  station.  The  plaintiff  then  arose  from  his  seat  and  stood 
inside  of  the  car,  about  a  foot  from  the  doorway,  waiting  for  the  train 
to  stop.  The  train  came  to  a  standstill  with  a  sudden  jerk,  which 
caused  the  cars  to  strike  forcibly  against  each  other.  In  order  to 
avoid  falling,  the  plaintiff  took  hold  of  the  door  jamb.  At  the  same 
time  the  open  door  was  caused  by  the  swaying  of  the  cars  to  slide 
closed  and  cauglit  his  fingers,  causing  the  injuries  of  which  he  com- 
plains. His  further  testimony  was  that  the  trains  were  usually 
brought  to  a  stop  slowly,  but  that  on  this  occasion  the  train  was 
stopped  "at  full  speed." 

The  defendant  produced  a  number  of  witnesses,  who  contradicted 
the  testimony  of  the  plaintiff  in  material  particulars,  and  the  trial 
justice  submitted  to  the  jury  the  question  of  whether  the  plaintiff's 
witness  or  the  defendant's  witnesses  were  telling  the  truth,  charging 
the  jury  as  follows: 

"The  defendant  company's  servant,  the  motorman.  would  be  found  to  be 
negligent  if  you  condude  that  he  brought  his  train  to  an  unusoally  sudden 
stop,  thereby  causing  the  plaintiff  to  be  thrown  forward,  and  causing  the 
sliding  door  to  be  thrown  against  the  plaintiff's  hand,  and  the  motorman's 
neglectful  conduct  would  be  attributed  to  the  defendant  company  by  reason 
of  the  act  of  the  servant,  and  that  is  the  theory  upon  which  this  case  must 
be  submitted  to  you.  •  •  •  You  have  heard  thci  evidence  presented  by 
the  plaintiff  in  support  of  his  daim,  as  well  as  that  Introduced  by  the  de- 
fendant in  answer  thereto,  and  it  will  be  your  duty  to  determine  therefrom 

^spFor  other  casen  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlcesta  ft  Indeies 
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the  questions  of  fact  abont  which  a  conflict  has  arisen  in  this  case,  and  that 
is  the  simple  proposition,  How  dU}  .1^49  nccitoit  happen?  as  related  to  you 
by  the  plaintiff  and  his  witness,  or  as  related  to  yon  by  the  defendant  and  its 
witnesses."  '.-      r      :  .  -         > 

The  defendant  duly  excepted  to  this  charge,  and  in  hjy  opinion 
.this  exception  requires  a  reversal  of  the  judgnaent.  While  the  evi- 
dence produced  by  th*  plaintiff  was  sufficient'  to  allow  the  jury  to 
draw  an  inference  that  the  aciCident  occurred  solely  through  the  de- 
fendant's negligence,  it  was  for  the  jury,  and  not  the  court,  to  de- 
termine whether  such  inference  ought  to  be  drawn.  The  jury  should 
have  been  called  upon. to  decide  under, what  circumstances  the,  ac- 
cident actually  occurred,  and  whether  those  circumstances  show  that 
the  defendant  failed  to  exercise  care  and  the  plaintiff'  did  not  by  any 
negligence  on'  his  part  contribute  -to  the  accident.  Especially  in  a 
case  where  the  plaintiff  fails  to  show  the  cause  of  the  sudden  stop, 
and  his  case  depends  :iipon  characterization&  of .  the  witnesses  that  the 
stop  was  "siidden,"  "unusual/*  or  "at  full  speed,"  it  becomes  a  ques«- 
tion  for  the  jury  to  determine  whether  the  train  actually  stopped  in 
a  manner  that  was  entirely  inconsistent  with  the  exercise  of  due  care 
on  the  part  of  the  defendant.  Experience  has  shown  that  trains 
cannot  be  run  with  absolute  smoothness,  and  that  when  they  are 
brought  to  a  stop,  the  cars  .making  up  the  train  sometimes  bump 
against  each  other.  The. testimony  of  Ae  defendant's  witnesses  might 
be  entirely  untrue,  and  the  testimony  of  the  plaintiff  and  his  wit- 
nesses might  be  believed  by  the  jury,  and  yet  the  jury  could  well 
have  drawn  the  inference  that  the  accident  was  inevitable,  and  diie  to 
some  cause  other  than  the  negligence  of  the  defendant.  As  the  Court 
of  Appeals  stated  in  the  case  of  Kellegher  v.  Eorty-Second  .Street 
Manhattanville  &  St.  Nicholas  Avenue  Railroad,  171  N.  Y^  309,  63 
N.  E.  1096: 

*'It  iQ  «Dl7  ia  rave  cases  t^^t  a  ccmrt  is  Jnsti^ed  iQ  holding  that  the  acts 
of  parties  are  negligent,  per  se.  The  questions  of  negligence  and  contributory 
negligence  are  usually  questions  of  fact  to  be  determined  as  such,  l^ls  is 
necessarily  so,  as  there  is  seldom  any  arbitrary  or  absolute  standard  which 
can  be  applied  to  the  facts  of  a  particular  caae/' 

See,  also,  Goodkind  v.  Metropolitan  Street  R.  Co.,  93  App.  Div. 
153,  87  N.  Y.  Supp.  523. 

It  seems  to  me  that  this  statement  of  the  law  is  particularly  appli* 
cable  in  this  case.  There  is  no  absolute  standard  as  to  the  smooth* 
ness  with  which  a  railroad  train  should  be  run,  or  as  to  the  manner 
in  which  it  should  be  brought  to  a  stop,  and  it  was  peculiarly  within 
the  province  of  the  jury  to  determine  whether  in  this,  case  the  de- 
fendant was  operating  the  train  with- reasonable  care. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs,  to  appellant  to  abide  the  event. 

FINCH,  J.,  concurs.  .PENDLETON,  J.,  taking  no  part' 
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PBOPLIQ  ▼.  WtCKES. 
(Bronx  Ck>unty  Court    September  26^  191&) 

1.  Cbiminal  LiA.w  ^s»1018— County  Cotmr— Appbixats  JuBiaDionoir. 

Ttke  County  Court  has  no  Jurisdiction  of  an  appeal  ftxmi  a  convlctlonf 
upon  infonnation  properly  flledr  bi^  a  magistrate  sitting  as  a  C6urt  ot 
Special  Sessions,  under  Inferior  Courts  Act,  |  4^ 

2.  Cbiminai.  I(A.W  ^s»252(1>— "Ikfobkation." 

The  'information"  referred  to  in  Inferior  Courts  Act,  providing  that, 
when  defendant  is  arraigned  before  a  dty  magistrate  for  an  offense 
which  may  be  tried  by  a  Court  of  Special  Sessions  held  by  a  dty  magis- 
trate, such  magistrate,  after  taking  the  information,  eta,  may  proceed  to 
hold  the  Court  of  Special  Sessions,  means  the  information  ot  the  oomplaln- 
ing  witness,  and  not  one  by  the  district  attorney. 

[£!d.  Not&^For  other  definitions,  see  Wbrds  apd  Phrases,  BlrBt  and 
Second  Series,  Information.] 

Joseph  T.  Wickes  was  convicted  of  a  violation  of  section  289  of  the 
Highway  I^aw  (ConsoL  Laws,  c  25),  and  he  appeals.   Appeal  dismissed. 

Francis  Martin,  Dist.  Atty.,  of  New  York  City  (Charles  B.  Mc- 
Laughlin, of  New  York  City,  of  counsel),  for  the  People. 
Adolph  Hirsch  Rosenf dd,  of  New  York  City,  for  defendant 

GIBBS,  J.  This  is  ap  appeal  from  a  judgment  convicting  the  de- 
fendant of  a  violation  of  section  289  of  the  Highway  Law  (Consol. 
Laws,  c.  25).  The  defendant  was  tried  and  found  guilty  by  a  magis- 
trate of  the  dty  of  New  York,  sitting  as  a  Court  of  Special  Sessions, 
under  section  44  of  the  Inferior  Courts  Act  (Laws  19lS,  c.  531).  Un- 
der the  circumstances,  this  court  is  without  jurisdiction  to  hear  the 
appeal. 

[1]  The  power  of  review  of  this  conviction  lies  with  the  Appellate 
Division,  and  not  with  the  County  Court.  TJ^e  appellate  jurisdiction 
of  the  County  Court  is  exclusively  confined  to  appeals  from  convic* 
tions  in  the  City  Magistrate's  Courts,  and,  under  the  Inferior  Courts 
Act,  a  magistrate  sitting  as  a  Court  of  Special  Sessions  upon  informa- 
tion properly  filed  is,  for  all  purposes,  a  Court  of  Special  Sessions. 
People  V.  Santer,  176  App.  Div.  733,  163  N.  Y.  Supp.  1080;  People  v. 
Fox,  182  App.  Div.  642,  168  N.  Y.  Sum>.  1008. 

[2]  The  defendant  makes  the  point,  however,  that  the  information 
upon  whidi  the  magistrate  proceeded  is  not  such  an  information  as 
the  law  requires,  under  section  742  of  the  Code  of  Criminal  Procedure. 
This  point  is  without  merit.  It  seems  to  me  that  the  affidavit  of  the 
police  officer,  charging  the  defendant  with  violating  the  provisions  of 
section  289  of  the  Highway  Law,  giving  the  time,  place,  and  manner 
of  the  violation,  is  sufficient  information,  and  all  that  tibe  law  requires. 
People  ex  rd.  Livingston  v.  Wyatt,  186  N.  Y.  383,  79  N.  E.  330,  10 
L.  R.  A.  (N.  S.)  159,  9  Ann.  Cas.  972.  In  this  connection  the  Inferior 
Courts  Act  provides  that : 

"Whenever  a  defendant  Is  arraigned  before  a  cfty  mairistrate  for  an  offense 
nhich  may  be  tried  by  a  Court  of  Special  Sessions  held  by  a  dty  magistrate, 
such  city  magistrate,  after  taking  the  information  and  depositions  and  the 

^s»For  oUier  cases  see  same  topic  4  KBY-NUMBBR  In  all  Key-Numbered  DIgeeta  4  Indesee 
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statement  of  the  de<iaiidaBt  la  mlation  thereto,  or  his  waiver  may,  with  the 
consent  of  the  defendant,  •  •  •  proceed  to  hold  a  Court  of  Special  Sea- 
slons  and  try  and  determine  snch  action  upon  the  information  taken  by  the 
.magistrate.'* 

The  same  section  further  provides  as  follows : 

*'At  any  stage  of  the  iiroceeding  before  Judgment  the  magfutrate  may  allow 
the  information  to  be  amended  in  such  manner  as  an  indictment  might  be 
amended  or  may  take  an  amended  information  of  the  complainant  and  con- 
tinue the  trial  thereon." 

It  is  quite  apparent  that  this  refers  to  the  usual  and  customary  in- 
formation made  in  a  Ma^strate's  Court,  namely,  an  information  of 
the  complaining  witness.  It  is  not  at  all  essential  in  order  to  give  the 
magistrate  jurisdictioa  that  the  information  most  be  made  and  filed 
by  the  district  attorney  as  contended  by  the  defendant  herein.  It  fol- 
lows, therefore,  that  uiis  court  is  without  jurisdiction  to  hear  the  ap- 
peal. 

Appeal  dismissed.    Submit  order. 


(104  Misc.  Rep.  359) 

PEOPLE  V.  MELLEi^. 

(Nassau  Ck)ujity  Court.    Au^rust,  19X8.) 

1«  Highways  #s»186--yioLATiON  of  HienwAT  I<4W. 

Evidence  held  to  show  beyond  a  reasonable  doubt  that  defendant,  at 
time  and  place  of  his  arrest,  was  not  driving  his  car  in  such  a  careless 
and  imprudent  manner  as  to  endanger  property,  life,  or  limb,  In  riolatioh 
of  Highway  Law,  {  287,  as  added  by  Laws  1910,  c.  374,  S  1. 

2.  HlOHWATfl  <S>t86*--Sr«BD  LBCnW-^COHBlltOOl'AOlf — ^BUBOBK  ov  Pboof. 

Under  Hi^way  Law,  |  287,  as  added  by  Lawa  1910,  c.  374,  1 1,  making 
a  speed,  above  30  miles  an  hour  for  a  distance  of  <xie  quarter  of  a  mile  pre- 
sumptive evidence  of  driving  at  careless  rate  of  speed,  one  charged  with 
driving  42  milea  an  hour  has  burden  of  showing  that  under  the  drcum- 
stances  he  was  not  drtring  in  a  caraleM  manner. 

Chase  Mellen  was  convicted  before  a  justice  of  the  peace  of  a  vio- 
lation of  the  Highway  Law,  and  he  appeals.  Reversed,  and  fine  re- 
mitted. 

Charles  R.  Weeks,  Dist.  Atty,,  of  Mineola,  for  the  People. 
Chase  Mellen,  of  New  York  City,  pro  se. 

SMITH,  J.  This  is  an  appeal  from  a  judgment  of  conviction  for 
violation  of  section  287  of  the  Highway  Law,  as  added  by  Laws  1910, 
c.  374,  §  1,  rendered  by  Justice  of  the  Peace  Wilbur  F.  Southard,  sitting 
as  a  Court  of  Specisil  Sessions  in  the  town  of  Hempstead  on  June 
1,1918. 

[1]  It  appears  from  the  record  in  this  case  that  the  defendant  on 
March  23,  1918,.  was  arrested  by  Motorcycle  Officer  Payne  on  the 
Merrick  road,  near  Bellmore,  in  tiie  town  of  Hempstead,  for  violation 
of  the  said  section  of  the  Highway  Law.  There  seems  to  be  no  dis- 
pute about  the  main  facts  of  the  case.  The  officer  cbarged  that  the 
defendant  was  driving  at  a  rate  of  42  miles  per  hour.    The  defendant 
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admitted  that  he  wsts  driiUti^  at  about  that  sf{>eed.  The  Merrick  road,  zt 
the  place  where  the  arrest  wag  made,  is  not  within  an  incorporated  vil- 
lage, not  thickly  populated,  and  it  appears  from  the  record  in  the^ 
case  that  only  one  other  vehicle  was  upon  the  road  just  previous  to' 
the  arrest  in  the  vicinity  where  it  was  made.  The  motoi*cycle  officer 
frankly  stated  upon  cross-examination  that  the  only  reason  he  stopped 
the  defendant  was  that  the  defendant  was  traveling  over  29  miles  an 
hour.  In  another  place  in  the  record,  he  stated  that  the  only  reason 
he  stopped  the  defendant  was  because  the  defendant  was  traveling  42 
miles  an  hour.    I  find  the  following  testimony  oti  page  87  of  the  record : 

"Q.  At  that  time  there  were  no  vehicles  of  any  description  on  the  road? 
A.  No.  sdr.  Q.  Under  the  circomstances  that  existed  on  that  day,  there  was 
nothing  reckless  about  my  driving  the  way!  did?    A-  No;  not  on  that  day." 

The  defendant  testified  in  his  own  behalf,  land  stated  that  at  the 
time  in  question  he  was  returning  from  Camp  Upton ;  that  it  was  a  clear, 
bright  day.  Going  through  villages,  he  observed  what  he  understood 
to  be  the  rate  of  speed  permissible,  and  upon  the  clear  straight  stretches 
of  the  road  he  increased  his  speed ;  that  there  were  no  pedestrians  near 
1:he  place  where  he  was  arrested  upon  the  road ;  that  the  brakes  and 
tires  upon  his  car  were  in  perfect  condition;  that  his  car' was  at  all 
times  under  his  control ;  that  he  had  been  driving  automobiles  for  five 
years,  having  driven  nearly  30,000  miles ;  that  he  had  driven  in  cities, 
and  never  had  an  accident;  that  at  the  tiipe  in  question  there  was 
nothing  in  the  way  to  obstruct  his  view ;  that  as  he  came  to  a  curve  in 
the  road  he  reduced  his  speed  somewhat. 

The  officer  seems  to  have  proceeded  upon  the  theory  that  a  speed 
in  excess  of  30  miles  an  hour  in  and  of  itself  constitutes  a  violation 
of  section  287  of  the  Highway  Law.  I  am  convinced  from  the  record 
in  this  case  that  the  justice  of  the  peace  also  proceeded  upon  the  same 
theory.  The  question  presented  is  whether  or  not  the  record  in  this 
case  establishes  beyond  reasonable  doubt  that  the  defendant  at  the 
time  and  place  in  question  was  driving  his  car  in  such  a  manner  as 
to  endanger  the  property  of  another  or  the  life  or  limb  of  any  person* 
Section  287  of  the  Highway  Law  does  not  prohibit  a  rate  of  speed 
in  excess  of  30  miles  an  hour»  but  provides  as  follows : 

"Every  person  operating  a  motor  vehicle  on  the  public  highway  of  this 
state  shall  drive  the  same  in  a  careful  and  pradent  manner  and  at  a  rate 
of  speed  so  as  not  to  endanger  the  property  of  another  or  the  life  or  limb  of 
any  person:  Provided,  that  a  rate  of  speed  In  excess  of  thirty  mUes  an  hour 
for  a  distance  of  one-fourth  of  a  mile  shall  be  presumptive  evidence  of  driv- 
ing at  a  rate  of  speed  which  is  not  careful  and  pradent" 

[2]  The  clear  intent  of  the  Legislature  in  the  enactment  of  the  sec- 
tion above  referred  to  in  its  present  form,  in  my  opinion,  was  to  do 
away  with  a  so-called  speed  limit,  for  we  find  that  in  article  2,  section 
291,  chapter  30,  of  the  Laws  of  1909,  constituting  chapter  25  of  the 
Consolidated  Laws,  the  rule  as  to  speed  permitted  was  as  follows : 

*'Xo  person  shall  operate  a  motor  vehicle  on  a  public  highway  at  a  rate 
of  speed  gi^eater  than  is  reasonable  and  i^roper,  having  regard  to  the  traflSc 
and  use  of  the  highway,  or  so  as  to  endanger  the  life  or  Ihpb  of  any  person, 
or  the  safety  of  any  property,  or  in  any  event  on  any  public  highway  where 
the  territory  conti^ruous  thereto  i»  closely  buUt  op,  at  a  greater  rate  tbtta 
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onr  mile  In  glU  iQtB«if^HPl>  oltefwlin^e  to  t^e.ctty  /^v  ?rtllafi(&  «t  a  «f«atet  rate 

tlian  one  mlje  In  four  minutes,  or  elsewhere  outside  of  a  dty  or  Tillage  at  a. 
greater  rate  than  one  mile  In  tHree  minuses,  subject,  however,  to  the  othei: 
proTifiiona  of  this  ftrttdto."'  •' 

'1     '  >    '    r      «      . 

This  statute  was  amende4'I?y  thei  l^wsrojt  19^0,  leaving  the  said 
section  287  in  its  present  form;  I  thia)<  ijtjs  K|ui|be  clear  from,  a  refer* 
ence  to  the  old  and  the  new; statute  that  the  Legislature  intended  to 
eliminate  the  absolute.  probitiitiDn  ol*speed  greater  than  a  specified 
number  of  miles  per  hour,  and  ta  shift  thp  .burden  upoi^  thQ  defendant, 
m  the  case  where  the  speed  was  sho^yn  ta  be.^yer  30  miles  per  hour, 
of  showing  that  under  all  the  droims^nce^  \^  was  not  driving  in  a 
reckless  or  imprudent  manner.  In  other  words,  the  mere  fact  of  speed 
in  excess  of  30  nules  an  hour  simply  raises  a  presumption  of  imprudent 
drivirg,  which  may  be  overcome  by  evidence.  In  this  case,  I  think  the 
record  clearly  establishes  that  the  presumption  of  careless  and  impru- 
dent driving  at  the  time  and  place  in  question  on  the  part  of  the  de- 
fendant was  clearly  and  fully  overcome  by  the  testimony  of  not  only 
the  defendant,  but  the  officer  who  was  the  complaining  witness. 

The  judgment  of  conviction  is  therefore  reversed,  and  the  fine  re- 
mitted. 

Judgment  reversed,  and  fine  remitted. 


(104  Misc.  Bep.  350) 

In  re  NUNNS. 

(Kabsan  County  Oourt.    Augipst,  1918.) 

CowreMPT  ^s»14 — ^What  Constitutes — Punishment  or  Juror. 

W^liere  on  his  voir  dire  on  a  trial  for  keeping  a  disorderly  house,  Juror 
denied  any  acquaintance  with  either  of  the  defendants,  but  while  jury 
was  deliberating  he  told  the  other  jurors  that  he  know  one  of  the  defend- 
ants and  the  place  of  business,  and  had  lieen  in  it  several  times,  he  was 
guilt}'  of  contempt  of  court,  under  Judiciary  Law,  f  750. 

[Bid.  Note.^Por  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Contompt) 

Application  to  punish  Thomas  B.  Nunns,  a  juror,  for  contempt 
of  court.    Application  granted.  , 

Elvin  N.  Edwards,  Asst.  Dist.  Atty.,  of  Freeport,  for  the  People. 
Harry  G.  Clock,  of  Freeport,  for  Nunns. 

SMITH,  J.  This  is  an  application  by  the  district  attorney  of  Nas- 
sau county  to  punish  a  juror  for  c(mtempt  of  court. 

Thomas  B.  Nunns  was  chosen  as  a  trial  juror  in  the  case  of  Peo- 
ple of  the  State  of  New  York  v.  Louis  and  Alice  Schwab,  defendants, 
which  case  was  tried  in  this  court  o'n  the  8th,  9th,  10th,  and  11th 
days  of  July,  1918.'  The  defendants  were  charged  with  keeping  a 
disorderly  house  in  the  village  of  Freeport,  this  county. 

The  juror  in  question  resided  at  the  time  of  the  trial  and  for  some 
years  previous  thereto  in  Freeport.  When  he  was  examined  as  to  his 
qualifications  as  a  jUror  in  the  said  case  by  the  assistant  district  attor- 
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ney,  he  was  aiked  if  he  was  acquainted  with  Ae  tief endants,  or  either 
of  them ;  if  he  had  ever  been  in  the  <Jef endant's  place  of  business  at 
Preeport,  the  place  charged  as  being  a  disorderly  hquse;  if  he  knew 
anything  about  the  place — and  to  each  of  these  questions  he  answer- 
ed *'No."  He  was  also  asked  if  he  would  decide  the  case  solely  upon 
the  evidence  adduced  at  the  trial.  To  this  question  he  answered 
"Yes."  He  was  also  asked,  if  he  were  chosen  as  a  juror,  would  he  be 
fair  to  the  people  and  fair  to  the  defendants  in  his  consideration  of 
the  case.  To  this  question,  he  also  answered  '*Yes."  Thereafter  he 
was  chosen  as  a  juror  and  sworn  *'to  well  and  truly  try  and  true  de- 
liverance make  between  the  people  of  the  state  and  the  defendants 
at  the  bar." 

It  is  now  asserted  by  the  district  attorney  that  the  said  answers 
given  by  the  said  juror  were  in  fact  false  and  untrue,  and  willfully 
so ;  that,  as  a  matter  of  fact,  the  juror  in  question  was  well  acquaint- 
ed with  the  defendants,  jand  had  been  in  tfieir  place  of  business  (the 
same  place  specified  in  the  indictment  as  a  disorderly  house)  many 
times  before  the  trial  of  the  said  case. 

That  the  answers  in  question  were  given  substantially  as  above 
stated,  and  that  they  were  false,  and  willfully  so,  there  can  be  no 
doubt,  for  they  are  in  no  way  denied  by  the  juror;  and  no  attempt 
has  been  made  by  the  juror  in  any  way  to  explain  his  conduct.  Aside 
from  the  moving  papers  herein,  I  quite  clearly  recall  the  substance 
of  the  above  questions  and  answers  having  been  made  and  given  when 
the  juror  in  question  was  examined.  . 

In  order  that  the  court  might  have  first-handed  information,  the 
other  11  jurors  were  subpoenaed  in  this  proceeding  before  the  court 
a!nd  examined  for  the  sole  purpose  of  ascertaining  whether  or  not 
the  statements  made  by  the  said  juror  Nunns  as  to  his  not  being  ac- 
quainted with  the  defendants  or  their  place  of  business  were  true, 
and  from  the  testimony  of  the  other  jurors  it  clearly  appears  that  the 
jtjror  Nunns  told  them,  while  deliberating  upon  the  case,  that  he  was 
acquainted  with  the  defendant  Schwab,  and  also  the  place  of  busi- 
ness in  question,^  and  that  he  had  been  in  the  place  in  question  several 
times  before  the  trial. 

Section  413  of  the  Code  of  Criminal  Procedure  provides: 

"If  a  juror  have  any  personal  knowledge,  respecting  a  fact  In  ctMitmversy  m 
a  cause,  he  must  declare  it  in  open  court,  during  the  trial.  If,  during  the  re- 
tirera^t  of  the  Jury,  a  juror  declare  a  fact,  whleh  could  be  evideiice  in  the 
cause,  as  of  his  own  knowledge,  the  jury  must  return  into  court.  In  either 
of  these  cases,  the  Juror  making  the  statement  must  be  sworn  as  a  witness,  and 
examined  in  the  presence  Of  the  parties." 

Counsel  for  the  offending  juror  argues  in  his  memoranda  at  con- 
siderable length  and  cites  a  number  of  cases  to  the  effect  that  a  juror 
cannot  be  questioned  for  his  verdict.  That  is,  of  course,  true.  I 
am  well  aware  of  the  provisions  of  section  14  of  the  Civil  Rights 
Law  (Consol.  Laws,  c.  6)  that: 

*'A  Juror  shall  not  be  questioned,  and  is  not  snblect  to  an  aetlon,  or  other 
liability  civil  or  criminal,  for  a  verdict  rendered  by  him,  in  an  action  in  a 
court  of  record,  or  not  of  record,  or  In  a  special  proceeding  before  an  officer, 
except  by  indictmeat,  for  corrupt  conduct,  in  a  caae  prescribed  by  law.*' 
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The  above  rule»  however,  iii  my  opinion  has  no  application  to  this 
proceeding.  The  question  h^i&  presented  is,  Does  the  conduct  of  the 
juror  constitute  contempt  of  court?  Section  750  of  the  Judiciary 
Law  (CooaoL  Laws,  c.  30)  provides  inf  part  as  follows: 

*'A  court  of  reoord  has  power  to  paoh^  tor  a  criminal  contempt  a  person 
guilty  of  either  of  the  following  acts,  and  no  othera:  1.  Disorderly,  eon-* 
temptuous,  or  inaoilent  hehavior,  committed  during  iU  sitting,  in  its  immediate 
view  and  presence,  and  directly  tending  to  interrupt  its  proceedings,  or  to  im- 
pair the  respect  due  to  its  authority.'* 

In  my  opinion,  the  conduct  of  the  juror  in  question  in  this  matter 
was  distinctly  disgraceful  and  contemptuous  for  his  answers  were 
fals^;  he  must  have  known  they  were  false  at  the  time  they  werfe 
given,  and  the  only  logical  conclusion,  in  my  opinion,  that  can  be 
reached  is  that  his  answers  were  deliberately  made.  The  principal 
ingredient  of  the  definition  of  "contempt"  is  "disregard  of  the  au- 
thority of  the  court."    2  Words  and  Phrases,  1489. 

The  method  and  manner  of  selecting  a  jury  in  the  trial  of  crim- 
inal cases  IS  well-known  to  both  lawyers  and  laymen,  and  it  is  seldofti 
that  jurors  are  sworn  to  give  true  answers  to  all  questions  put  to 
them  as  to  their  qualifications,  except  in  capital  cases.  It  however, 
is  beyond  dispute  that  it  is  the  dear  duty  of  every  citizen  who  is  called 
to  serve  as  a  juror,  when  being  examined  as  to  his  qualifications, 
to  give  truthful  answers:*  Both  counsel  and  court,  as  well  as  litigants, 
have  a  right  to  expect  from  each  juror,  when  he  is  called  to  the  jury 
box,  that  he  will  give  true  answers  to  questions  that  are  put  to  him 
concerning  his  qujdifications  as  a  juror.  And  in  lYiy  opinion  any  ju- 
ror who  so  far  disregards  his  duty  as  to  willfully  give  such  false 
answers  to  questions  Uiat  are  put  to  him  by  counsel  when  he  is  be- 
ing examined  aa  to  perpetrate  a  deceit  upon  both  counsel  and  the  court 
is  contemptuous  of  the  authority  of  the  court  and  the  orderly  ad- 
ministration of  the  law. 

If  such  conduct  could  be  allowed  to  go  unpunished,  it  would  s^em 
to  me  that  the  practical  effect  of  it  would  be  to  break  down  our  tri- 
bunals of  justice  and  destroy  their  functions.  No  man's  rights  would 
be  safe,  in  my  opinion;  in  a  court  if  jurors  can  deliberatdy  deceive 
the  court  and  counsel  in  the  matter  of  their  qualifications  so  as  to 
sit  in  judgment  and  then  gp  impunished  for  such  misconduct. 

It  is  perfectly  clear  that  had  the  juror  in  question  been  sworn  be- 
fore he  had  given  the  answers  in  question  his  conduct  would  have 
constituted  perjury. 

It  is  my  opinion  that  contemptuous  conduct  does  not  consist  alone 
in  acts  that  may  be  insolent,  insulting,  or  disrespectful,  but  includes 
conduct  which  ^lows  a  disregard  of  the  authority  of  the  court,  and 
disrespect  for  orderly  procedure  in  the  administration  of  the  law. 

In  the  case  of  Gresswell  v.  O'Rourke  (Sup.)  163  N.  Y.  Supp.  580, 
Mr.  Justice  Kelly  held  it  was  contempt  of  court  for  .a  defendant  to 
divest  himself  of  his  real  and  personal  property  after  a  judgment 
had  been  obtained  against  him  and  a  stay  of  execution  obtained. 

In  Matter  of  Tdtelbaum,  84  App.  Div.  351,  82  N.  Y.  Supp.  887, 
it  was  hdd  that  a  defendant  in  the  action  who  on  tiiQ  trial  thereof,. 
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in  the*  immediate  view  arid  presefice  of  the  court/  abstracted  and  se- 
creted a  paper  containing  a  contrsfct  which  was  the  subject  of  inves- 
tigation on  the  trial,  was  guilty  of  a  criminal  contempt. 

In  the  case  of  People  ek  rel.  Chbate^t.  Barrett/  56  Hun,  351,  9 
N<  Y.  Supp.  321,  it  was  held  to  be  a  contempt  of  court  for  a  reporter 
to  secrete  himself  in  a  jury  room  and  overhear  what  took  place  while 
the  jurors  were  deliberating. 

It  has  been  held  that  in  civil  cases,  where  a  juror  is  chosen  who 
has  given  untruthful  answers  as  to  his  relations  with  the  parties, 
there  is  ground  for  a  new  trial.  Fealy  v.  Bull,  .11  App.  Div.  468,  42 
N.  Y.  Supp.  569.  In  a  criminal  case,,  however,  such  as  the  case  of 
People  V.  Schwab,  wHere  the  verdict  is  one  of  "not  guilty/^  there  can 
be  no  new  trial,  and  the  vyrong  done  by  the  deceit  of  a  juror  in  a 
criminal  case,  where  the  verdict  is  for  the  defendant,  I  believe  can- 
not be  corrected. 

Upon  all  the  facts  in  this  matter,  I  am  convinced  that  the  juror 
Nunns  is  guilty  of  contempt  of  court,  and  I  so  find,  and  for  his  con- 
tempt he  shall  pay  a  fine  of  $150,  and  in  default  thereof  he  shall  be 
imprisoned  in  the  Nassau  county  jail  for  the  period  of  30  days. 

Ordered  accordingly.    .  , 


a04  Mlsa  Rep.  579) 

In  re  JUSSIIiA^'S  BS1!ATB). 

(Surrogate's  Court,  New  York  County.     October  16,  1918.)  ' 

1.  BXECUTOBS   AND   ADMINXSTBATOBS   <$C»22(3)— APPOINTMBHT-rlTtliyOBABY    AB- 

MINISTBATOBS. 

Application  for  appointment  of  temporary,  administrator  alleging  that 
deceased  left  a  will,  which  petitioner  does  not  believe  is  his' last  will,  and 
that  there  is  another  alleged  will,  which  has  not  been  offered  for  pro- 
bate, without  explaining  such  delinqttQQcr«  t»  not  within  Clode  Otv.  Proc. 
§  2596,  and  temporary  administration  will  not  be  gra^j:ed.  . 

2.  Wills  ^=»231 — Probate— Failube  to  Pbod.uci^— KjaaraniBS. 

Where  sister  of  deceased  alleged  that  he  left  a  paper  alleged  to  be  a 
last  will  In  the  authenticity  of  which  sh6  did  not  believe,  and  that  there 
was  another  will  which  had  not  been  offered  for  probate,  her  remedy 
was  to  apply,  under  Code  Oiv.  Proc.  §  ^607,  top  an  order .  requiring  the 
production  of  one  or  the  other  of  the  wiUa.  . 

Application  for  letters  of  temporary  jadministration  in  the  estate 
of  John  Jussila,  deceased.     Application  denied. 

Katz  &  Sommerich,  of  New  York  City  (Frederick  1<.  Cramer,  of 
New  York  City,  of  counsel),  for  petitioner,       -.  '■   .. 

FOWLER,  S,  [1,  2]  This  is  an  application  for  letter3'of  twi- 
porary  administration  made  by  a  sister  of  the  deceased,  whw.died  on 
September  23,  1918,  a.  resident  of  this  county.  The  petitioner  aUeges 
that  the  said  John  Jwssila  left  a  paper  purporting  to  be  ^  lft$t  will 
and  testament,  "but  which  paper  your  petitioner  does  not  believe  to 
be  a  will  of  decedent."  No  will  has  been  filed  in  thid  c<Hirt  oi*  in  a 
Surrogate's  Court  of  any  other  county.    The  paper  referred  to  ia 
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alleged  to  be  itt  the  custody  of  an  attorney  in  Brooklyn',  which  he  has 
neglected  to  file,  although  he  is  alleged  to  have  exhibited  the  same. 
There  is  another  paper  purporting  to  be  a  \VilI.  of  the  deceased  in  a 
private  safe.  No  explanation,  however,  is,  given  yrhy  an  order  for 
the  deposit  of  the  latter  instrument  in  thia  court  h^as  not  been  obtain- 
ed. In  short,  upon  an  application  of  expected  delay  in  future  pro- 
bate proceedings  alone  an  ex  parte  application  is  made*  for  temporary 
administration.  In  my  opinion,  this  iapplication  does  not  come  with- 
in the  provisions  of  section  2596,  C  C.  P.,  and  the  same  is  denied. 
The  petitioner  should  bring  a  proceeding  under  section  2607,  C.  C. 
P.,  to  compel  the  production  of  the  instrument  alleged  to  be  in  the 
custody  of  the  attorney  in  Bfooklyri,  or,  if  she  is  otherwise  advised, 
the  will  alleged  to  be  in  a  private  safe  should  be  filed  *  in  this  court. 
In  either  of  the  latter  events  the  application  can  be  then  made  de 
novo. 


(104  Misc.  Eep.  57(0 

In  re  LOWERRB.  . 

^Sunogate'd  Court;  New  York  County.     October  15,  1918.) 

L  Wills  «=»439— CowsTnucnnoK— Iftent  or  Teotatob.  . 

In  the  construction  of  wUld,  the  controlling  fkctor  Is  the  ascertained 
Intention  of  the  testator. 

2.  Wills  <9=U70,  488— CoNSTBtrctroN-rlNTEWT  of  TEfitAToa. 

Testator's  Intention  is  to  be  gathered  from  the  whole  will,  and  If  any 
ambiguity  arises  certain  sorrounding  c^rcumstanees  ai^  aduxissible. 

3.  Wills  €:=»636 — Vested  Bjbmaindebs— Divestiko. 

Under  devise  of  residue  to  ^ecutors*  to  pay  a  certain  amount  of  In- 
come, etc.,  to  widow  and  remainder  to  named  children  during  life  of 
widow,  and  at  her  death  to  divide  principal  between  children  and  issue 
of  children  deoeased,  children  took  vested  remainders,  subject  to  be  di- 
vested only  In  event  of  a  child  leaving  issue  dying  before,  widow. 

4.  Wills  €=>449— CoNsraucnoN — Iistestact. 

Prevention  of  i)artial  Intestacy  is  favored. 

5.  Wells  ^=s>634(1) — ^Vested  Hetmaindebs — Evidence  of  Intention. 

The  gift  of  Income  to  children  after  the  deduction  of  a  specific  an- 
nuity to  the  widow  Is  a  strong  Indication  that  testator  Intended  the  re- 
mainders to  he  vested  absolutely  In  the  children, 
a  Wills  ^3»634C7)-^<townMQENT  RxMAiNnEBS^DiEBCTiONS  to  Divide,  etc. 

Where  the  only  words  of  gift  are  found  In  the  direction  to  divide  or 
pay  at  a  future  time,  the  g^tt  is  future,  not  immediate;  contingent,  and 
not  Tested. 

7.  Wn.Ls  C=»684(15) — Vested   Intebestb— Postponement  of  Payment. 

If  the  postponement  of  the  payment  is  for  the  purpose  of  letting  In  an 
intermediate  estate,  the  Interest  Is  deemed  vested  at*  the  death  of  the 
testator,  and  the  class  of  legatees  is  determined  as  of  that  date. 

8.  Wills  «=>634(7)~Con8Tructioh— Vested  Estates— Dibectzon  to  Divide. 

Where  it  is  apparent  from  entire  will  that  testator  intended  that  es- 
tate should  vest  upon  his  death,  the  rule  governing  Isolated  direction  to 
divide  at  a  future  time,  is  subordinate  to  rule  that  the  Intention  shall 
contn)!  whenever  It  dan  be  galheied  from  t^  wilL 

9.  Wills  ^s»634(l)-^~OoxrstiiucTXON— VEStED  Bstateb.  .  .  • 

An  Intention  to  TQst  remainders,  If  soffidratly  manifest,  ought  to  con- 
trol,  without  regard   to  general  rules  of  construction,  employed  only 

— "— —  ■'"'"":■• ?■'  "■  ■■■!  — ■ -"  - 'C  '  ■■■"II     i  i  T,    ■ 
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when  ft  will  is  amblguoas  or  colorless  las  to  testator'a  real  fiitent  or  de- 
sign. 
10.  Remaindebs  ^=>1— Natube  of  EsTAia 

Under  Real  Property  Law,  g  38,  an  estate  given  to  A^  subject  to  a 
life  estate  to  B.,  Is  termed  a  "remainder." 

[Ed.  Note.— For  other  de&iitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Bemalndn.] 

IL  Trusts  9s»300^AcGouNTiNCh— Pabtibs. 

The  estates  of  testator's  children  being  vested,  subject  to  be  divested 
only  on  the  death  of  a  child  leaving  issue,  prior  to  death  of  testator's 
widow,  the  children  are  interested  and  proper  parties  to  trustees'  ac- 
counting. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  proceed- 
ings of  Pamella  C.  Lowerre,  as  surviving  executes:  axid  trustee  of 
the  last  will  and  testament  of  Thomas  H.  Lowerre,  Jr.,  deceased. 
Will  construed,  decree  directed. 

Thompson,  Koss  &  Warren,  of  New  York  City  (George  F.  War- 
ren, Jr.,  of  New  York  City,  of  counsel)  for  accountant. 

Hawkins,  Delafield  &  Longfellow,  of  New  York  City  (Alfred 
Gregory,  of  New  York  City,  of  counsel),  for  executors  and  trustees 
of  Thomas  H.  Lowerre,  3d,  deceased,  and  Adaline  P*  Smith. 

Herbert  A.  Trebing,  of  New  York  City,  for  Elizabeth  D.  Bruch. 

Dawson  Coleman  Glover,  of  New  York  City,  special  guardian. 

FOWLER,  S.  In  the  course  of  a  proceeding- instituted  by  the  sur- 
viving trustee  for  the  judicial  settlement  of  her  accounts  and  for  the 
appointment  of  a  successor  trustee,  the  construction  of  the  will  of 
testator  becomes  necessary.    The  facts  in  substance  are  as  follows : 

Thomas  H.  Lowerre,  Jr.,  executed  his  will  on  June  27,  1892,  and 
a  codicil  thereto  on  May  6,  1896.  He  died  on  November  9,  1902, 
and  his  will  and  codicil  were  admitted  to  probate  by  this  court.  The 
testator  was  survived  by  his  widow,  Pamella  C.  Lowerre,  and  five 
children,  his  son,  Thomas  H.  Lowerre,  3d,  born  August  31,  1867, 
and  his  four  daughters,  Adaline  P.  (Smith),  Elizabeth  D.  (Bruch), 
Pamella  M.  (McCaughy)  and  Edith  L.  (Benjamin),  born,  respectively 
January  17,  1866,  August  6,  1870,  May  27,  1875,  and  February  14, 
1878.  The  testator  left  him  surviving  no  other  child  or  children,  or 
the  issue  of  any  deceased  child,  except  his  five  children  mentioned 
above,  who  are  the  five  children  mentioned  and  described  in  his  last 
will  and  testament.  Only  one  of  his  children  was  married  at  the 
time  of  the  execution  of  his  will,  and  there  were  no  grandchildren. 
At  the  time  of  testator's  death  three  of  his  children  were  married, 
namely,  Thomas  H.  Lowerre,  3d,  who  was  married  September  21, 
1902 ;  Elizabeth  D.  (Bnich),  who  was  married  on  April  20,  1892 ;  and 
Adaline  P.  (Smith)  on  March  16,  1897.  His  daughter  Pamella  M. 
(McCaughy)  and  his  daughter  Edith  L.  (Benjamin)  were  married  aft- 
er the  death  of  their  father.  Of  the  above  Thomas  H.  Lowerre,  3d, 
and  Adaline  P.  Smith  never  had  issue.  Elizabeth  D.  (Bruch)  has  is- 
sue now  living,  viz.  a  son,  Russell  Lowerre  Bruch,  born  December  27, 
1893.     Pamella  M.  McCaughy  has  issue  now  living,  viz.  a  daughter, 
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PamcHa  Lowerfe  McCaughy,  bom  Dtctmbcr  27,  1910;  and  EdMi  h. 
Benjamin  has  issue  now  living,  viz.  two  daQgfaters,  Helen  Benjamin 
and  Edith  Benjamin,  both  born  Tanttary  14,  1909. 

The  codicil  does  not  materially  affect  the  provisions  made  for  the 
widow  and  children  of  testator  in  the  will  of  testator. 

The  pertinent  paragraphs  of  the  Mrill  of  testator  are  the  fourth, 
fifth,  sixth,  and  seventh,  which  read  as  follows: 

"Fourth.  All  the  rest,  resiaue  and  remainder  of  my  estate,  real  and  personal, 
of  whatever  nature  and  Idnd  and  wh^esoever  lAtnated,  I  giv^r  d^r^fse  and  be> 
queath  to  my  execalors  heretnaftsr  named  and  to  the  survivors  or  survivor 
of  tbaaf  in  trust,  to  enter  into  and  talce  possession  of  the  same,  and  receive 
the  interest,  income,  rents,  di>'idends  and  profits  of  the  same,  and  apply  such 
interest,  Income,  rents,  dividends  and  profits  annually  during  the  lifetime  of  my 
s:iid  vi-ite  as  follows:  To  the  use  ot  my  said  wife  the  annual  sum  of  sIjc 
thousand  dollarsr  to  be  paid  to  her  In  equal  quarteriy  peyments,  and'  the  re- 
mainder ot  said  annual  income  to  the^  use  of  my  five  children,  AdaUne  P., 
Thomas  H^  EUacabeth  D.,  Millie  M.  and  Bdlth  B.,  in  equal  shares.  Pro- 
vided, however,  that  whenever  In  the  discretion  of  my  executors,  Charles  H. 
Lowerre  and  Thomas  H.  Lowerre,  it  shall  appear  to  be  necessary  for  the 
proper  support  of  my  said  wife,  that  then  the  aimoal.  sum  to  be  api>lied  for 
said  income  to  the  use  of  my  said  wife  may  be. increased  to  ^even  thousand 
dollars. 

"Fifth.  As  each  of  my.  said  children  arrive  at  the  age  of  thirty  years  I  order 
and  direct  my  said  executors  and  tmstees  to  pay  to  him  or  her  out  of  my 
estate  the  snnh  of  ten  thoasand  (910,000)  dollars,  snch  payment  to  be  charged  to 
him  or  her  upon  the  distribution  of  my  estate. 

"Sixth.  In  case  my  brother  shall  elect  under  the  provislops  of  our^copart- 
nership  article  to  close  up  and  dissolve  our  present  partnership  upon  my 
death,  and  shall  desire  to  take  my  soh  Thomas  H.  into  the  business  as  a  co- 
partner, then  I  authorise  and  empower  my  said  executors,  out  of  my  estate 
(In  lieu  of  tlie  ten  thousand  dolLars  which  b;^  the  ftfth  clause  of  this  my  will 
I  have  directed  them  to  pay  my  said  son  on  attaining  the  age  of  thirty  years). 
to  advance  to  my  son  Thomas  H.  Lowerre,  to  enable  him  to  go  Into  said 
business  as  a  partner  with  my  said  brother  (notwithstanding  he  eftiall  not  th^ 
have  attained  said  age),  the  sum  of  fvrenty-five  thousand  dollars,  the  same  to 
be  charged  to  my  said  son  in  the  distribution  of  my  estate. 

"Seventh.  After  the  death  of  my  wife,  1  give,  devise  anQ  bequeath  all  my 
estate  real  and  personal  (but  as  to  the  real  estate  subject  to  the  power  of  sale 
herein  given  to  my  exscntors)  to  my  said  five  (diiidreo  in  eojoal  shares  and  I 
direct  my  executors  ia^  so  divide  the  same  among  them,  and  if  any  or  either 
of  my  said  children  shall  have  died  leaving  lawful  is$iie  him  or  her  suniving 
then  it  is  my  will  that  such  issue  shall  take  the  share  the  parent  would  have 
taken  tf  living.  And  for  the  purpose  of  such  division  or  for  any  other  pur- 
pose in  their  judgment  deemed  expedient  and  for  the  interests  of  ray  estate, 
I  authorize  and  empower  my  said  executors,  and  the  survivors  and  survivor  of 
them,  to  sell  any  or  all  my  real  estate  at  public  auction  or  private  sale,  and 
to  make,  execute  and  deliver  good  and  sufficient  deeds  and  conveyances  of 
the  same  to  the  purchasers.  This  power  of  sale  Is  to  be  operative  at  any  time 
either  before  or  after  the  death  of  my  said  wife,  but  is  to  be  carefully  exer^ 
dsed  by  my  execdt<Mrs  and  according  to  their  best  Judgment  in  the  interests 
of  my  estate  and,  should  the  state  of  the  market  or  the  Interests  of  my 
children  demand  It,  they  are  at  liberty  to  postpone  the  sale  of  my  real  estate 
and  the  distribution  of  the  proceeds  thereof  for  a  period  not  exceeding  ten 
years  friHn  and  after  the  death  of  my  said  leife." 

Thomas  H.  Lowerre,  3d,  the  son  of  Thomas,  Jr.,  died  on  Septetnber 
11,  1917,  leaving  him  surviving  a  widow,  Lilic  Wright  Lowerre.  Un- 
der his  own  will  bis  widow  "and  his  cousin,  Ernest  W.  Lowerre,  are 
appointed  executors  and  trustees^  and  be  giv«s  bis  share  taken  under 
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his  fatH^Vwill  to' Ihexnixr' trust  to:pay  th^ 'mcomt  to  bis  widow  for 
life  and  upon  her  death  to  divide  the  same  among  his  sixers  and  the 
issue  of  any  deceased  sister  per,stirpes> 

It  appears  that  on  the  6th  day  of  March,  1916,  the  petitioner  herein 
and  Thomas  H.  Lowerre,  3d,  as  surviving  executors  of  tiie  will  of 
Thomas  H.  Lowerrc,  Jr.,  filed  their  petition  in  this  court  with  their 
account  as  such  for  the  purpose  of  judicially  settling  the  same.  Ac- 
cordingly a  citation  issued  and  their  accounts  were  judicially  settled. 
At  the  tune  of  filing  the  said  petition  the  then  surviving  executors  and 
trustees  were  of  the  opinion  that  by  the  seventh  clause,  of  the  will  of 
Thomas  H.  Lowerre,  Jr.,  the  five  children  of  the  testator,  all  of  whom 
survived  him,  had  vested  estates  or  remainders  absolute  in  the  prin- 
cipal of  the  father's  residuary  estate,  and  for  that  reaso^  the  issue  of 
the  said  five  children  were  not  made  parties  to  that  accounting  pro* 
ceeding.  In  the  present  proceeding  the  grandchildren  of  the  testator 
have  been  cited,  and  a  construction  of  the  will  is  now  necessary  in  or- 
der to  determine,  inter  alia,  whether  or  not  the  said  grandchildren  are 
proper  parties  herein,  and  whether  or  not  they  were  interested,  although 
omitted  in  the  'former  accounting  in  1916.  In  other  words,  die  nature 
of  the  remainders,  so  called,  given  to  the  children  of  Thomas  H.  Lo- 
werre, Jr.,  and  passing  under  his  will  is  now  disputed,  and  a  construc- 
tion of  the  will  of  testator,  in  so  far  as  it  affects  the  residuary  es- 
tate, is  now  become  necessary. 

[1,  2}  It  is  hardly  essential  to  say  at  this  late  day,  that  in  the  con- 
struction of  wills  the  controlling  factor  is  the  ascertained  intention  of 
the  testator.  Fulton  Trust  Co.  v.  Phillips,  218  N.  Y.  S73,  113  N.  E* 
558;  Cammann  v.  Bailey,  210  N.  Y.  19,  103  N.  E.  824;  Herzog  v. 
Tide  Guar.  &  Trust  Co.,  177  N.  Y,  86,  69  N.  E.  283,  67  L,  R.  A.  146; 
In  re  Brann,  171  App.  Div.  800y  157  N.  Y.  Supp.  756*  This  intention 
is  to  be  gathered  f  rotn  the  whole  will,  and,  if  any  ambiguity  arise,  cer- 
tain surrounding  circumstances  are  admissible. 

[3]  On  the  face  of  the  will  now  before  me  the  intention  of  the  tes- 
tator to  give  vested  estates  or  interests  to  his  five  children,  subject  to 
be  devested  only  in  the  event  of  a  child  dying  before  the  testator's 
widow,  leaving  issue  surviving,  is  questioned.  But  a  careful  reading  of 
the  entire  will  of  the  testator,  I  think,  discloses  this  intention.  There 
is  here  no  question  of  a  devise  or  bequest  to  a  class  as  the  testator  men- 
tioned his  children  nominatim  in  the  fourth  paragraph  of  the  will,  and 
he  refers  to  them  again  as  "my  said  five  children"  in  paragraph  sev- 
enth; By  the  fifth  clause  of  his  will  tlie  testator  directs  his  executors 
and  trustees  to  pay  out  of  his  estate  to  each  of  his  children  as  they 
reach  the  age  of  30  years  the  sum  of  $10,000,  "such  payment  to  be 
charged  to  him  or  her  upon  the  distribution  of  my  estate."  In  the  sixth 
paragraph  of  the  will  he  authoriJses  his  executors,  upon  conditions  there- 
in stated,  to  increase  the  share  of  his  son,  Thomas  H.  Lowerre,  3d,  to- 
be  so  paid  to  him  under  the  fifth  clause  of  the  will  to  the  sum  of 
$25,000,  "the  sanie  to  be  charged  to  my  ^on  on  the  distribution  of  my 
estate."  All  such  payments,  directed  to  be  made,  and  all  of  which 
have  been  made  by  the  executors  under  paragrafrfki  fifth  of  the  wiQ, 
are  by  the  terms  of  the  will  to  be  charged  directly  against  each  of  the 
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redpients  upon  the  distributicmoi' the 'estate. ,  In  my  opmiontHieiidi* 
rections  aboTe  referred  to  necessarily  conchid©  an  intention  on  the  pad 
of  the  testator  to  ^ve  im  whole  residiiary  .estate  to  his  five  diildf  en  as 
of  the  time  of  his  death,  subject  to  the  trust  estate  created  under  the 
wilU  in  accordance  with  which  the  income  was,  daring  the  life  oJ  the 
widow,  to  be  distributed  between  the  widow  and  his  five  children.  En- 
joyment and  distribution  only  were  to  be  deferred. 

Another  indication  of  the  testator's  intention  is  contained  in  the 
form  of  the  power  of  sale  given  to.hi^  exegutprs  an4  trustees.  .  Under 
the  terms  of  the  power  it  was  to  be  operative  at  any  time  either  before 
or  after  the  deatfi  of  the  widow.  Tiistator  directs  his  executors  and 
trustees  carefully  to  exercise  the  power  of  sale  in  the  interests  of  '*my 
estate,  and  should  the  state  of  the  market  or  the  interests  of  my  chil- 
dren demand  it" ;  and  the  exercise  of  the  power  of  sale  might  be  post- 
poned for  a  pfariod  of.  10  years  after  the  death  ofthi^  wjidow.  The 
power  is,  in  my  opinion,  another  indication  that  the  testator  ii^tended 
to  give  his  children  vested  remainders,  and  that. the  distribution  of  his 
estate  only  was  to  be  postponed.  i 

[4,  5]  The  vesting  of  estates  and  the  preventiwi  of  partial  inteatacy 
are  now,  as  always,  favored.  Matter  of  Ossman  v.  Koetner,  221  N.  Y, 
381,  117  N.  E.  5/6.  The  gift  of  mcome,  after  the  deductioo  of  a  spe- 
cific annuity  to  the  widow,  is  also  a  strong  indication  that  the  testator 
intended  the  remainders  to  be  vested  absolfitejy.  Matter  of  Brown^ 
154  N.  Y.  313, 48  N.  E.  537. 

[6,7]  A  leading  and  familiar  rule  of  construction  is,  .that  where 
the  only  words  of  gift  are  found  in  the  direction  to  divide  or  to  pay 
at  a  future  time  the  gift  is  future,  not  immediate ;  contingent  and  not 
vested.  Matter  of.  Crane,  164  N.  Y.  71,  58  N.  E..  47 ;  Matter  of  Baer, 
147  N.  Y.  348,  354,  41  N.  E.  702;  Delafield  v.  Shipman,.103  N.  Y. 
464,  9  N.  E.  184;  Delaney  v,  McGormack,  88  N.  Y.  174,  183.  But  if 
the  postponement  of  the'pa3mE>ent  i^  for  the  purpose  of  letting  in  an  in- 
termediate estate,  then  the  interest  is  deemed  vested  at  the  death  of 
the  testator,  and  the  ^  class  of  legatees  is  determined  as  of  that  date, 
for  futurity  alone  is  not  then  regarded  as  annexed  to  the  substance  of 
the  gift.  w     ; 

[8]  Where  from  the  examination  of  an  entire  will  it  is  apparent 
that  it  was  the  mtehtion  of  the  testator  that  the  ^estate  should  ve&t  in 
the  beneficiaries  immediately  'upon  his  'dfeafh,  tHe  rule  governing  an 
isolated  direction  to  divide  at  a  future  time  is  subordinated'  to  thai 
broader  rule,  ^hich  requires  that  the  intention  of  the  testator  shall  con* 
trol  whenever  the  same  can  be  gathered  from  the  WilJ.  Rbosa  v.  Har- 
rington, 171  N.  Y;  341>  64  N.  E.  h  In  other  wofds,  rules  employed 
in  the  construction  and  interpretation  of  wills,  in  so  far  as  vesting  is 
concerned,  are  always  applied  in  subordination  to  testator's  ascertained 
intention,  if  it  clearly  is  deducible  from  the  whole  will. 

[9]  In  the  will  before  me  the  interests  or  remainders  are  given 
equally  to  specified  persons,  the  five  children  of  the  testator,  and  not 
to  a  class.  If  the  remainders  so  given  are  now  held  to  be  contingent, 
there  is  an  intestacy  in  the  event  of  a  child  of  testator  dying  without  is- 
sue before  the  life  beneficiary.    Certainly  an  intention  to  vest  the  re- 
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mainders,  if  sufficienfly  manifest,  ought  to  oontrol,  without  regard  to 
general  rules  of  construction,  employed  otAy  when  a  will  is  an^ciguous 
or  colorless  as  to  testator's  real  intent  or  design  (Roosa  v.  Harrington^ 
171  N.  Y.  341,  64  N.  E,  1). 

The  main  contention  involved  in  this  will  now  here  is  that  futurity 
was  annexed  to  and  was  of  the  essence  of  the  gift  over  to  the  testator's 
children.  I  .do  not  think  it  sotmd.  The  seventh  clause  of  the  will 
reads : 

"After  the  death  of  my  wife  I  give,  devise  and  bequeath  all  my  estate,  real 
and  personal,  *  *  *  to  my  said  chlldrea  In  equal  shares,  and  I  direct  my 
executors  to  so  divide  the  same  among  them,  and  If  aay  or  either  of  my  said 
children  shall  have  died  leaving  lawful  Issue  him  or  her  surviving,  then  It  Is 
my  will  that  such  Issue  shall  take  the  share  the  parent  would  have  taken  If 
living.    ♦    •    •»» 

This  is  not  an  instance  of  a  will  where  the  only  gift  is  found  in  a 
direction  to  divide,  and  the' words  "after  the  death  of  my  wife  I  give,*' 
etc.,  are  insufficient,  standing  alone,  to  make  the  remainders  contins^ent. 
They  are  to  be  regarded  as  indicative  of  the  time  of  enjoyment  of  the 
estates  and  not  of  the  time  of  vesting.  Connelly  v.  O'Brien,  166  N.  Y. 
406,  60  N.  E.  20;  Livingston  v.  Greene,  52  N.  Y.  118;  Hersee  v.  Simp- 
son, 154  N.  Y.  496,  48  N.  E.  890;  Matter  of  U.  S.  Trust  Co.,  78  Misc. 
Rep.  227,  138  N.  Y.  Supp.  150;  Matter  of  Farmers'  Loan  &  Trust 
Co.,  86  Misc.  Rep.  164,  148  N.  Y  Supp.  428. 

[10, 11]  In  my  opinion  the  will  before  me  discloses  that  it  was  the 
intention  of  the  testator  to  give  to  his  children  his  estate  subject  to  a 
life  estate,  and  I  so  find.  In  our  present  terminology  an  estate  given 
to  A.,  subject  to  a  life  estate  to  B.,  is  termed  a  "remainder."  Section 
38,  Real  Property  Law  (Consol.  Laws,  c.  50).  A  construction  that 
the  remainders  are  vested  has  the  advantage  of  giving  effect  to  every 
part  of  this  testator's  will.  It  avoids  a  partial  intestacy,  which  is  al- 
ways to  be  avoided,  if  possible,  in  the  construction  of  wills.  Meeks  v. 
Meeks,  161  N.  Y.  66,'  55  N.  E.  278.  The.  esUtes  of  the  children  of 
testator  being  vested,  subject  to  be  devested  only  od  the  death  of  a 
child  leaving  issue,  prior  to  the  t^tator's  widow,  the  children  of  such 
"remaindermen"  are  interested  and  proper  parties  to  the  trustees'  ac- 
counting. 

Respecting  the  income  accrued  which  was  paid  to  Thomas  H.  Low- 
erre,  3d,  during  his  life,  the  same  shouTd  be  paid  to  the  executors  of 
his  estate  (Matter  of  Seebeck,  140  N.  Y.  241,  35  N.  E»  429);  the  re- 
mainder and  the  income  given  him  in  the  will  having  been  vested  in 
Thomas  H.  Lowerre,  3d,  indefeasibly. 

Tax  costs  and  settle  decree  accordingly  on  notice. 
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U  T.  HOLLI8TBR,  Inc.,  ▼.  HUSBI/EON. 

(Supreme  Court,  Appellate  Term,  JBlrst  Department.      October  22,  19ia) 

PZ.B.VDINO       ^S>M — SSPABATINQ    AlTD    NulfBEUNG    SEPABATB    DeFEFSBB    AND 
CoTTNTERCUklMS. 

Plaintiff  was  entitled  to  bave  separately  stated  and  numbered  tbe 
seyeral  allegations  intended  to  be  pleaded  as  a  defense  or  as  a  oounter- 
claim,  and  to  take  appropriate  actlcm  in  respect  tberato^  after  tbe  alle- 
gations bad  been  pr(^)erl7  desl^ated. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  L.  T.  Hollister,  Incorporated,  against  William  W.  Husel- 
ton.  From  an  order  denying  his  motion  that  defendant  "separately 
state  and  number  his  first,  second,  and  third  defenses  and  counter- 
claims, *  *  *  so  that  the  defenses  shall  be  stated  and  numbered 
separate  and  apart  from  the  counterclaim,"  plaintiff  appeals.  Re- 
versed. 

Argued  October  term,  1918,  before  GUY,  BITUR,  and  MUI^ 
LAN,  JJ. 

Louis  H.  Moos,  of  New  York  City  (Emanuel  Tacker,  of  New  York 
City,  on  the  brief),  for  appellant 

Morris  &  Samuel  Meyers,  of  New  York  City  (S.  Meyers,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  defendant  has,  in  respect  of  three  items  set  out  in 
the  answer,  alleged :  "For  a  first,  separate,  and  distinct  defense,  and  by 
way  of  a  counterclaim,  this  defendant  alleges."  The  plaintiff  is  entitled 
to  have  separately  stated  and  numbered  the  several  allegations  intended 
to  be  pleaded  as  a  defense  or  as  a  counterclaim,  and  to  take  appropriate 
action  in  respect  thereto  after  the  allegations  have  been  properly 
designated.  See  Stroock  v.  Talcott,  129  App.  Div.  14,  113  N.  Y.  Supp. 
214;  Dixon  v.  Bronston,  171  App.  Div.  554,  157  N.  Y,  Supp.  385; 
Code  of  Civil  Procedure,  §  507. 

Order  reversed,  and  motion  granted,  with  $10  costs  in  the  court  be- 
low, and  $10  costs  and  disbursements  of  this  appeal.    All  concur. 


(101  Mltc.  Rep. 

SEBRING  ▼.  QUINN  et  al. 

(Supreme  Court,  Special  Term,  Steuben  County.    October  1,  1918.) 

(ByllabHs  hy  the  Court,) 

L  Abatxvbnt  aud  RevivAii  ^s»8(2)^Judoubmt  «=»585(2) — Res  Judicata — 

Plka  cdp  Pending  Action. 
The  doctrine  of  res  judicata  and  the  plea  of  another  actiou  pending 

are  not  availnhle  as  a  defense,  if  the  same  issues  are  not  involved  iu 

the  prior  action  or  proceeding,  although  0otne  questions  involved  in  the 

ifisuea  may  come  up  for  consideration, 
2.  JuDGMKiVT  ^s>577(2) — ^Bab  of  Judomqnt— Lien  on  Pbogeeds  of  Sale  op 

Decedent's  Rkautt. 
A  determination  in  a  coUateral  proceeding  in  a  Surrogate's  Court,  fixing 

the  lien  of  eredltora  iqmh)  tlie  proceeds  of  the  sale  of  real  estate  of  a  de- 

«BE»i^  oOmht  cmm  see  Mint  Upls  4  JOBYtNUMBfiR  \u.  9^  i^-Numberad  DisesU  &  Indexes 
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cedent,  Is  not  a  bar  to  an  axrlion  in  equity  to  detennine  tlie  lien  of  tbe  at- 
torneys to  the  ftind  and  it«  prloiity  orer  that  of  theicxedltors;  such  serv- 
ice^ having  been  rendered  subsequent  to  the  death  of  the  decedent. 

3.  Abatement  and  Revival  ^=55 — Judgement  ^=»564(2)— Bab — Intermediate 
Oboer. 

Under  section  475  of  the  Judiciary  I^w  (Consol.  Laws,  a  30),  an  Inter- 
mediate order  In  a  proceeding  to  determine  the  lien  of  an  attorney,  which 
does  not  det^mine  the  lien,  but  postpones  such  determination  until  after 
a  final  judicial  settlement  in  the  Surrogate's  Court,  when  the  fund  upon 
which  the  lien  is  asserted  may  have  been  depleted,  is  not  a  bar  to  an 
action  in  equity  to  determine  the  lien  and  its  priority  over  other  alleged 
]icns,  nor  is  it  available  as  a  defense  of  fl:nother  actios  pendlair  under  Oode 
dv.  Proc.  §  493,  aubd.  3. 

Action  in  equity  by  James  O.  Sebring  against  Grace  Louise  Quinn 
and  Lafayette  Cook,  as  administrator  of  Jane  K.  Hamilton,  deceased, 
impleaded  with  others.  Demurrer  to  certain  defenses  sustained,  with 
leave  to  a  defendant  to  amend  within  20  days  from  service  of  order. 

This  is  a  demurrer  by  the  plaintiff  to  certain  defenses  of  the  defendant 
The  action  is  one  in  equity  to  declare  an  attorney's  lien  prior  to  an  alleged 
creditors'  lien  upon  the  proceeds  of  the  sale  of  the  real  estate  of  a  deced^it. 
John  Phelps,  the  decedent,  died  intestatev  October  19,  1904,  leaving  insuffi- 
cient personal  property  to  satisfy  the  claims  of  his  creditors.  He  had  conveyed 
certain  real  estate  to  the  defendants  Hassan  and  Hamilton.  His  heirs  em- 
ployed James  A.  Warren,  an  attorney,  to  bring  an  action  to  set  aside  tbe  con- 
veyance, and  Warren  retained  the  plaintiff  and  Warren  J.  Cheney  as  counsel. 
The  claims  of  the  latter  have  been  assigned  to  the  plaintiff.  An  action  was 
brought  to  set  aside  the  conveyances  on  tbe  ground  ot  fraud  and  Incapacity 
and  for  partition,  and  they  were  set  aside  January  10,  1907.  Hassan  and 
the  Hamiltons  thereupon  began  a  proceeding  in  the  Surrogate's  Court  to  estab- 
lish a  lien  on  the  proceeds  of  the  sale  of  the  real  estate  which  had  been  con- 
veyed to  them  by  the  decedent,  and  which  conveyance  had  been  set  aside. 
They  established  their  claim  to  the  satisfactloa  of  the  surrogate  and  an  order 
was  made  giving  them  a  lien  upon  the  proceeds  of  the  sale  of  the  real  estate. 
The  plaintiff  was  a  party  to  the  proceeding,  and  took  an  appeal  to  the  Appel- 
late Division,  where  the  determination  of  tbe  surrogate  was  afQrmed,  and 
leave  to  appeal  to  the  Court  of  Appeals  was  denied.  A  special  proceeding  to 
enforce  the  lien  of  the  plaintiff  and  his  associates  fyr  their  services  In  ocm- 
nection  with  the  action  to  set  aside  the  conveyances  was  then  brought  and 
an  order  wa.s  made  therein  May  25,  1912,  declaring  that  the  defendant  Hassan 
and  the  Hamiltons  had  a  lien  upon  said  funds  superior  to  that  of  the  attor- 
neys and  directing  that  the  question  of  the  amount  of  the  lien  of  the  at- 
torneys, if  any,  for  which  the  proceeding  had  been  brought,  be  reserved  until 
after  the  final  Judicial  settlement  of  the  accounts  of  the  admlftlatmtrlx  ot 
John  Phelps.  An  appeal  from  this  order  was  taken  to  the  appellate  division 
where  it  was  affirmed  and  an  appeal  from  tbe  aiffirmance  of  the  appellate  divi- 
sion to  the  court  dt  appeals  .was  dismissed.  Thereupon  this  action  in-  equity 
was  brought  May  28,  1918,  to  enforce  the  lien  of  the  plaintiff  and  his  asso- 
ciates and  have  it  declared  superior  to  that  of  the  defendant  Hassan  and  the 
Hamiltons,  alleged  creditors  of  John  Phelps,  and  for  the  repayment  oif  certain 
costs  awarded  against  plaintiff  and  his  associates  personally  in  appeals  which 
it  is  claimed  were  talcen  for  the  benefit  of  their  clients. 

James  O.  Sebring,  of  Corning,  for  the  motion. 
Fred  W.  Hastings,  of  Bath,  opposed. 

RODENBECK,  J.  [1  ]  The  second  defense  of  the  defendant  raises 
the  question  of  res  adjudicata,  and  the  third  defense  interposes  the 

^=»For  other  cases  8«e Mm*  tople *  Kfiy^NUMBeRin  aU He^^fiiuiibertd J>lfMte 4k  Uilff^es 
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plea  of  anbther  action  pending.  The  doctrine  of  res  adjudicata  and 
the  plea  of  another  acticMi  pfetiding  are  not -available,  where  the  same 
issues  are  not. involved  in  the  two  proceeding;s,. although  it  may  require 
a  re-examination  and  readjudication  upon  some  features  of  the  ques- 
tions involved.    Dawley,  v.  Brown,  79  N.  Y.  390. 

[2]  The  surrogate  nad  no  power  to  pas^  upon  the  priority  of  the 
creditors*  and  plaintiff's  liens*  The  plaintiff*^  lien  was  created  after 
the  death  of  the  decedent,  and  was  not  a  creditors'  lien  which  the  sur- 
rogate had  the  power  to  pass  upon.  If  the,  deeds  to  Hassan  and  the 
Hamiltons  were  Toidable,'90  that  the  title  passed  to  the  heirs  of  the 
decedent  when  the  deeds  were  set  aside,  the  surrogate  was  without 
jurisdiction,  as  creditors'  liens  attach  only  to  property  of  which  the 
decedent  died  seised.  If  the  deeds  Were  void,  because  Phelps  was  of 
unsound  mind  and  not,  competent  to  execute  and  deliver  the  deeds,  he 
died  seised  of  the  property,  andf  the  lien  of  the  creditors  would  at- 
tach, unless  priority  is  to  be  given  the.lien  of  the  plaintiff  and  his  asso^ 
ciates  for  establishing  the  funds  against  which  the  lien  of  the  cred- 
itors is  asserted.  The  judgment  in  the  action  to  set  aside  the  deeds  is 
that  they  were  fraudulently  obtained  while  the  decedent  was  of  un- 
sound mind  and  not  competent  to  make  them.  If  the  deeds  were  void 
at  their  inception;  the  title  never  passed  out  of  the  decedent,  and  he 
died  seised  of  the  property.  If  they,  were  merely  voidable,  Hassan  and 
the  Hamiltons  held  the  title  until  the  deeds  were  set  aside,  and  the 
decedent  was  not  seised  of  the  property  at  the  time  of  his  death,  and 
in  that  case  the  creditors  had  no  lien,  and  the  surrogate  no  jurisdic- 
tion. His  decision,  therefore,  was  not  an  adjudication  upon  the  ques- 
tion of  the  priority  of  the  liens  which  is  involved  in  this  action. 

[3]  The  third  defense  interposes  the  plea  of  another  action  pending. 
The  Supreme  Court  in  the  special  proceedings  had  authority  to  pass 
only  upon  th-e  lien  of  the  plaintiff  and  his  associates,  and  had  no  power 
to  pass  upon  the  priority  of  the  liens  of  the  judgment  creditors  of  the 
decedent  and  of  plaintiff  and  his  associates.  The  order  in  the  speciaj, 
proceedings  did  not  even  undertake  to  pass  upon  the  lien  of  the  plain- 
tiff and  his  associates,  hut  postponed  it  until  after  the  final  accounting 
in  the  Surrogate's  Court.  If  the  plaintiff  and  his  associates  wait  until 
after  the  distribution  of  the  estate,  the  funds  to  which  their  lien  might 
attach  will  be  partly  distributed,  and  under  this  ruling  the  lien  of  an 
attorney  may  be  entirely  defeated,  where. the  creditors'  liens  exceed 
the  amount  of  the  funa,  although  he  creates  the  fund.  The  special 
proceeding  is  therefore  not  a  proceeding  pending  in  which  the  plaintiff 
can  determine  the  question  involved  in  this  action  as  to  the  priority  of 
his  lien  and  that  of  the  judgment  creditors. 

The  plaintiff  is  entitled  to  an  order  .sustaining  the  demurrer  to  the 
second,  third,  and  fourth  defenses,  with  leave  to  the  defendant  to 
amend  within  20  days  from  the  service  of  an  order  in  accordance  here,- 
with.  ' 

So  ordered 
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MINS  T.  NOWATJBC 
(Suprane  Court,  Appellate  Term,  First  Department    October  21,  101&) 

JUDOHEIVT  «=»19 — ^EVIDEITOE  TO  SUPPORT— OOTmTBBCUUH: 

In  action  for  services,  where  there  was  evid^ce  warranting  dismissal 
of  complaint,  but  absence)  of  evidence  <hi  which  to  base  finding  of  amount 
of  damages  to  defendant  on  counterclaim  for  failure  to  manufacture,  mo- 
tion to  dismiss  counterclaim  should  have  been  granted. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Henry  F.  Mins  against  Abe  J.  Nowalk.  From  a  judgment 
for  defendant,  after  trial  by  court  without  a  jury,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PEN'DI^TON,  and 
FINCH,  J  J, 

Grauer  &  Rathkopf ,  of  New  York  City  (Charles  A.  Rathkopf,  of 
New  York  City,  of  counsel),  for  appellant. 
Alexander  Wolf,  of  New  York  City,  for  respondent 

PENDLETON,  J.  The  action  is  for  work,  labor,  and  services, 
claimed  to  have  been  rendered  at  defendant's  request  in  connection 
with  the  manufacture  of  certain  whistles  from  material  furnished  by 
defendant.  The  answer,  in  addition  to  denials,  sets  up  two  counter- 
claims— one,  for  the  failure  to  deliver  to  defendant  some  400  whistles ; 
the  second,  for  damages  for  breach  of  the  contract  in  failing  to  man- 
ufacture certain  whistles  in  accordance  with  the  sample.  The  court 
dismissed  the  complaint,  and  awarded  judgment  for  the  defendant  on 
the  second  counterclaim  for  $216. 

It  is  conceded  that  plaintiff  did  work  and  labor  for  the  defendant 
in  the  manufacture  of  certain  whistles,  and  that  defendant  has  paid 
the  sum  of  $350.  The  disputed  questions  were  as  to  the  amount  to  be 
paid  for  the  work  and  whether  the  plaintiff  committed  a  breach  of  the 
contract  in  manufacturing  defective  whistles,  and,  if  so,  what,  if  any, 
damages  were  suffered  by  defendant?  The  trial  court  has  apparently 
found  for  the  defendant  on  the  question  of  the  amount  agreed  to  be 
paid,  and  that  plaintiff  committed  a  breach  of  the  contract,  and  that 
defendant  suffered  damages  thereby,  in  the  amount  of  $216.  Assum- 
ing there  was  sufficient  evidence  to  warrant  the  decision  dismissing  the 
complaint,  there  is  a  total  absence  of  evidence  upon  which  to  base  a 
finding  of  any  specified  amount  of  damages  to  the  defendant.  There 
was  no  evidence  as  to  the  number  of  defective  whistles,  or  as  to  the 
extent  of  the  defects  therein  or  their  value.  There  was  error,  also,  in 
the  admission  of  evidence ;  but  it  is  tSnnecessary  to  consider  that  fur- 
ther. .  • 

The  motion  to  dismiss  the  counterclaim  should  have  been  granted, 
and,  there  being  no  evidence  to  warrant  the  judgment,  it  must  be  re- 
versed, and  a  new  trial  ordered,  with  $30  costs  to  appellant  to  abide 
the  event.    All  concur. 

^s9For  other  cases  see  same  topic  A  KBT-NUMBBR  la  aU  Key-NumiMrad  Digesta  A  Indezas 
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ROSGNBAUM  ▼.  BROWNING. 

(Sapreme  Oonrt,  Appellate  Term,  First  Department.    September  8,  1918.) 

CoirrBACTs  ^=»28(3) — ^LiABiLrrr — Sufticienct  of  Evidence. 

In  action  for  work  performed,  eTidence  held  insufficient  to  sustain  plain- 
tilTs  recoTery  for  part  of  Items. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict 

Action  by  Benjamin  Rosenbaum  against  Edward  W.  Browning. 
From  a  judgment  for  plaintiff,  defendant  a{^>eals.  Reversed,  and 
new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDIyETON,  and 
EINCH.  JJ. 

Lee  &  Wadswortfa,  of  New  York  City  (Joseph  Day  Lee,  of  New 
York  City,  of  counsel),  for  appellant. 
Abraham  J.  Halprin,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  in  the  sum 
of  $200  for  work  allq^  to  have  been  performed  for  the  defendant 
at  his  special  instance  and  request,  of  the  agreed  price  and  reasonable 
value  of  $335.22.  The  complaint  alleges  that  the  defendant  has  paid 
$65  on  account,  and  that  there  is  still  due  and  owing  to  the  plaintiff 
the  sum  of  $270.22,  and  after  a  trial  *before  the  court  without  a  jury 
the  plaintiff  has  recovered  a  judgment  for  the  sum  of  $200.  The  bill 
of  particulars  allies  that  items  aggregating  the  sum  of  $127.49  were 
ordered  on  June  §;  that  on  July  20  a  contract  in  writing  was  made 
for  further  items,  aggregating  the  agreed  price  of  $63 ;  that  on  August 
4  an  agreement  in  writing  was  made  for  items  aggregating  the  agreed 
price  of  $48;  that  on  ^gust  14  a  further  contract  in  writing  was 
made  for  other  items  aggregating  the  sum  of  $78;  and  that  on  August 
7  and  September  15,  1916,  the  defendant  ordered  orally  other  smaller 
items,  which  together  make  up  the  total  of  plaintiff's  claim. 

At  the  trial  it  appears  undisputed  that  cm  May  20  one  Alfred  Kus- 
sel  agreed  in  writing  to  do  certain  work  for  the  defendant,  and  the 
plaintiff  as  a  subcontractor  for  Alfred  Kussd  started  to  do  part  of 
this  work.  The  plaintiff  testified  in  a  rather  vague  way  that,  while 
he  was  doing  this  work  under  his  contract  with  Alfred  Kussel,  the 
defendant  asked  him  to  do  the  work  enumerated  in  his  bill  of  par- 
ticulars as  of  the  date  of  June  8,  and  that  this  work  was  not  included 
in  the  plaintiff's  agreement  with  Alfred  Kussel.  He  fails,  however,  to 
show  what  woric  was  included  under  his  contract  with  Kussel.  The 
defendant  absolutely  denied  this  testimony,  and  he  showed  by  uncon- 
tradicted proof  that  on  or  about  July  1  the  plaintiff  rendered  to  him  a 
hill  for  the  exact  items  which  plaintiff  now  claims  were  ordered  on 
June  8.  Defendant  returned  that  bill  with  a  letter  stating  that  this  work 
was  done  for  Alfred  Kussel  and  not  for  himself,  and  tliat  plaintiff 
must  look  to  Kussel  for  its  payment.     Thereafter  the  defendant  and 
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the  plaintiflF  entered  into  the  agreement  set  forth  in  the  bill  of  partic- 
ulars as  of  the  date  of  July  20.  On  the  back  of  this  agreement  the 
plaintiff  .signed  the  following  further,  agreement:      .    ,   ,. 

"In  consideration  of  Ed\yard  W.  Brown  letting  to  me  the  contract  on  the 
reverse  side  of  this  sheet,  t  agree  not  to  hold  him  responsible  or  look  to  him 
for  payment  for  any  of  the  work  done  or  materials  furnished  hy  me  for  Mr. 
Alfred  Kussel,  nor  will  I  hold  him  responsible  or  look  to  him  for  any  money 
which  may  be  due  me  by  Mr.  Alfred  Kussel,  an4  I  *lso  a^ee  not  to  file  any 
liens  ngalnst  the  building  or  premises.^' 

The  trial  justice  has  determined  that  the  plaintiff  is  entitled  to  re- 
cover the  sum  of  $200  upon  his  claim  for  $^0.22.  It  does  not  appear 
how  the  trial  justice  has  arrived  at  the  amount  of  the  judgment.  It 
can,  however,  be  sustained  >n  no  possible  theory,  unless  the  trial  judge 
has  included  in  the  judgme^it  some  of  the  items  of  the  work  which  the 
plaintiff  claims  he  performed  under  the  oral  orders  given  on  June  8, 
and  has  excluded  therefrom  other  items  alleged  to  have  been  ordered 
on  that  date.  Upon  the  present  record  I  cannot  see  how  the  trial  jus- 
tice could  have  arrived  at  this  conclusion,  for  there  is  no  basis  for 
allowing  some  of  the  items  and  excluding  others. 

In  view  of  the  apparently  undisputed  facts  that  the  plaintiff  on  July 
1  rendered  a  bill  for  the  very  items  a^regating  the  sum  of  $127.49 
which  he  now  claims  were  ordered  on  June  8,  and  that  all  of  this  work 
is  included  in  the  defendant's  contract  with  Kussel,  that  the  defendant 
thereafter  returned  the  bill  to  the  plaintiff  with  a  statement  that  it 
was  a  liability  of  Kussel,  and  that  the  plaintiff  thereafter  expressly 
agreed  that  he  had  no  claim  against  the  defendant  for  work  which  he 
had  performed  for  Kussel,  the  plaintiffs  vague  testimony  that  these 
items  were  not  included  in  his  contract  with  Kussel  is  quite  insufficient 
to  sustain  a  recovery  for  part  of  these  items,  in  the  absence  of  any 
explanation  of  these  facts. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 


ROBERTS  CONTRACTING  CO.,   Inc.,  v.   B.   WAT.KER  RESTAtJRANT  & 

CAFfi  CO.,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department    July  3»  191&) 

CONTBACTS  ^=»234 — OOMPEN S ATIO N — ^DEDUCTION 3. 

In  action  for  balance  due  for  work  under  written  contract  and  for  ex- 
tra work,  where  it  appeared  plaintiff  did  not  complete  worb,  and  defend- 
ant was  put  to  expense  in  doing  so,  counterclaim  sbould  have  been  al: 
lowed  in  some  sum. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District 

Action  by  the  Roberts  Contracting  Company,  Incorporated,  against 

the  B.  Walker  Restaurant  &  Cafe  Company,  Incorporated.     From 
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judgment  for  plaintiff,  defendant  api)eals.    Reversed,  and  new  trial 
ordered. 

Argued  May  term,  1918.  before  LEHMANi' PENDLETON,  and 
FINCH,  JJ. 

Goldfein  &  Weltfisch,  of  New  York  City  (Joseph  Goldfein,  of  New 
York  City,  of  counsel),  for  appellant. 

Horowitz  &  Hurwitz,  of  New  York  City  (Charles  Horowitz,  of  New 
York  City,  of  counsel),  for  respondent. 

FINCH,  J.  Plaintiff  sued  on  two  causes  of  action:  First,  on  a 
balance  due  for  work  perfonned  un4er  a  written  contract;  and,  sec- 
ond, for  extra  work  in^  connection  with  the  same  contract.  No  rer 
cover}'  was  allowed  on  the  second  cause  of  action^  and  plaintiff  ha3 
not  appealed. 

Plaintiff  alleged  that  there  remained  unpaid  under  the  contract  the 
sum  of  $575.  Defendant,  by  way  of  defense,  set  up  an  alleged  failure 
on  plaintiff's  part  to  complete  the  work,  or  to  properly  perform  sudi 
part  of  the  work  as  plaintiff  did  complete,  and  that  plaintiff  failed  to 
furnish  a  bond  as  required  by  the  contract.  Defendant  also  set  up 
two  counterclaims  for  work  done  by  it,  which  defendant  claimed 
should  have  been  done  by  plaintiff,  and  for  so-called  liquidated  dam- 
ages of  $10  a  day  for  delay  in  completing  the  work  beyond  the  time 
provided  in  the  contract. 

Defendant's  claim  for  comj^eting.  the  woiic  which  plaintiff  should 
have  done  was  $383.  The  court  allowed  plaintiff  judgment  for  $375, 
and  dismissed  defendant's  counterclaim;  It  appears  from  the  record 
that  plaintiff,  did  not  complete, .  and  that  defendant  was  put  to  some 
expense  in  completing,  the  work.  Therefore  the  counterclaim,  should 
have  been  allowed  in  some  sum. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  $30  costs  to  Appellant  to  abide  the  event.    All  concur. 


a04  Misc.  Rep.  502) 

CI/ARBISia.V.  CONEY  ISTAND  &  B.  R.  CO, 

(Supreme  Court,  Appellate  Terra,   First  Departtuent.       July  20,  1018.) 

1.  StIPUIUTIONS  ^=»16— TWAl.  CAI.ENDAB — ChANOB   BY   COUBT. 

Where  parties  consented  lliat  cfise,  reserved  generally,  might  lie  re- 
stored to  trial  Calendar  for  trial  on  February  21st,  as  fixed  by  stipulation, 
fixiniK  by  cotm  of  Its  own  motion  o(f  February  28th  for  trial  was  not  by 
defendant's  eoQs^i^t  or  upon  notice,  so  ttmt  inqaest  taken  pn  sudi  date,  de- 
fendant falling  to  app^r,  was  unauthorized*  and  judgment  void. 

2.  CouBTS  «=»18d(15) — MuMCiPAi.  CouBT — Vacation  of  Obdeb— Statute. 

Under  Municipal  Court  Code,  §  6,  subd.  7,  court  had  right  to  vacate 
default  judgment  aga^ist  defendant,  guilty  of  no  ne^ect  of  legal  re- 
quirement :in  failing  to  appear  on  date  court  had  fixed  for  trial,  in  disre- 
gard of  stiptilation  restoring  case  to  trial  calendar. 

3.  Cor!p;rB  ^=:*id0(2)— -MtrwicrPAt  Oourt — OartEB  Not  AppEAr.A»jj:--*STAroTfi. 

tender  Municipal'  Court  Ood0,  f  154,  order  denying  motion'  to  set  atflde 
inquest  and  vacate  default  judgment  against  defendant,  court  having  set 
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cause  for  trial  on  particular  date  In  disregard  of  that  agreed  upon  l^ 
parties  In  their  stipulation  restoring  cause  to  trial  calendar,  was  not  ap- 
pealable. 
4-  CouBTs  ^=»189(15) — ^MuwioiPAL  Court — JuD<JM«ifT— Vojd  Cha&aotsb— Mo- 
tion TO  Vacate. 

Default  judgment  against  defendant  being  a  nullity,  because  Municipal 
Court  fixed  for  trial  a  date  ii^  disregard  of  parties'  stipulation  restoring 
cause  to  trial  calendar,  defendant  may  treat  judgment  as  nullity  and 
attack  enforcement,  or  move  to  vacate  judgment,  though  already  having 
made  one  such  motion,  denied  for  coui't's  assumed  lack  of  power. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  E.  Adele  Clarrisio  against  the  Coney  Island  '&  Brookl3ni 
Railroad  Company.  From  an  order  denying  a  motion  to  set  aside  an 
inquest  and  vacate  a  judgment,  defendant  appeals.    Dismissed. 

Argued  May  term,  1918,  before  LEHMAN  and  PINCH,  JJ. 

George  D.  Yeomans,  of  Brooklyn  (Thornton  J.,  Theall,  of  Brook- 
lyn, of  counsel),  for  appellant. 

Emil  H.  Reichman,  of  Brooklyn  (Abraham  Brekstone,  of  New  York 
City,  of  counsel),  for  respondent. 

FINCH,  J,  [1]  The  facts  necessary  to  a  determination  of  this  ap- 
peal are  not  disputed.  Issue  was  joined  in  August,  1916.  It  was 
noticed  for  trial  September  27,  1916,  and  was  adjourned  from  time  to 
time,  until  finally  it  was  placed  upon  the  reserve  calendar  upon  Jan- 
nary  24,  1917.  On  January  30,  1917,  the  managing  clerk  in  defend- 
ant's office  signed  a  stipulation  of  which  the  following  is  a  copy: 

"[Title  of  Case.]  It  is  hereby  stipulated  and  conisented  by  and  between  the 
attorneys  for  the  respective  parties  hereto  that  the  above-entitled  action,  re-  | 

served  generally  on  'January  24,  1917,  be  and  the  same-  Is  hereby  restored  to  I 

the  day  calendar  for  trial  for  the  21gt  day  of  February,  1M.7.    Dated  New  ! 

York,  January  30,  1917.    ,  Attorneys  for  Plaintiff,    Qeorge  D.  Yeomans, 

Attorney  for  Defendant" 

On  February  21,  1917,  the  defendant's  managing  clerk  sent  a  rep- 
resentative to  answer  the  call  of  the  calendar,  and  tfie  case  did  not 
appear  upon  the  calendar  and  was  not  called.  Defendant's  office  re- 
ceived no  further  information  regarding  the  status  of  the  case  until 
on  March  21,  1918,  over  a  year  later,  a  letter  was  received  from  plain- 
tiff's attorney,  stating  that  an  inquest  had  been  taken  on  February  28, 
1917,  and  a  judgment  for  $620  entered  in. favor  of  the  flaintiS.  The 
defendant  thereupon  moved  to  set  aside  the  inquest,  and  to  vacate  the  j 

judgment,  and  to  set  the  case  down  upon  the  trial  calendar.     This  •  | 

motion  was  made  on  March  22,  1918,  and  was  denied ;  the  order  con- 
taining this  recital  as  a  ground  for  the  denial : .  i 

"Solely  upon  the  ground  that  said  motion  to  op«i  said. default  and  to  va- 
cate and  set  aside  said  judgment  was  not  made,  until  after  the  expiration  of 
one  year  from  the  entry  of  said  judgment,  and  not  upon  laches  of  the  defend- 
ant in  mailing  said  motion  after  it  had  notiqe  of  the  entry  oi  such  judgment, 
aud  not  upon  grounds  discretionary  In  the  court,  or  any  other  grounds  except 
as  above  provided." 
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It  wiH  be  seen  by  this  recital  diat,  if  there  'were  aajr  quealiofts  o£ 
fact  in  the  case,  they  were  decided  in  favor  of  the  defendant,  and  the. 
sole  ground  of  the  deiiial  was  based  upCHi  the. prohibition  contained 
in  section  129,  subdivision  2,  of  the  Municipal  Court  Code  (Laws  1915, 
c.  279).  It  appears  in  the  moving  papers,  aod.  is  not  ^spoted,  that  in 
the  stipulation  of  Januar)r  30,  191/,  above  quoted,  which  originally  was 
wholly  t3rpewritten,  the  time  fixed  for  the  trial  as  February  21,  1917, 
had  been  changed  by.  pen  i^d  ink  to  Pebruary  28,  1917,  and  that  on 
the  lower  left-hand  comer  thereof,  written  in  pen  and  ink,  were  these 
words : 

"So  ordered  for  Febrnary  28,  1917.  A.  J.  It^  J.  M.  O." 

It  is  not  claimed  that  defendant  had  any  notice  of  this  change  of 
date,  or  by  whom  or  when  it  was  made  is  not  shofwn.  The  plaintiff's 
attorney,  in  his  opposing  affidavit,  says  in  reference  to  it: 

^'The  court  rehised  to  set  the  case  down  for  the  day  mentioned  therein,  and 
of  Its  own  motion  ordered  the  case  for  trial  for  the  2Sth  day  of  February, 
3917/^ 

It  must  be  observed  that  the  stipulation  above  quoted  was  not  one 
made  under  rule  9  of  the  Mimicipal  Court  Rules.  That  rule  provides 
tliat,  when  a  cause  has  been  placed  upon  a  calendar  of  "causes  re- 
served generally,**  '^causes  may  be  restored  to  the  trial  calendar  on  three 
days*  notice,  or  on  consent  of  the  parties,  for  a  day  to  be  fixed  by  the 
court."  In  this  case  the  parties  had  consented  mat  the  case  might 
be  restored  to  the  trial  calendar  for  trial  upon  a  day  certain  and  fixed 
by  the  stipulation,  namely,  February  21,  1917.  The  fixing  of  another 
day  for  trial,  and  placing  the  case  upon  the  trial  calendar  for  that 
other  date,  was  not  in  accordance  with  the  stipulation,  and  was  not 
by  the  consent  of  defendant,  nor  upon  notice  to  it,  and  consequently 
the  inquest  taken  on  the  later  date  was  unauthorized,  and  the  judgment 
void. 

[2]  The  judgment  was  of  no  more  force  and  effect  than  if  it  had 
been  taken  on  date  for  which  the  trial  had  not  been  noticed,  or  to 
^which  date  it  had  not  been  adjourned.  The  defendant,  by  failing  to 
appear  upon  February  28,  1917,  was  guilty  of  no  neglect  or  omission 
of  legal  requirement,  which  is  the  case  when  a  party  is  in  default,  and 
consequently  there  was  no  default,  and  none  of  the  provisions  of  sec- 
tion 129,  M.  C.  C,  apply.  The  court  below,  under  the  power  conferred 
upon  it  by  section  6,  subdivision  7,  of  the  M.  C.  C,  had  a  right  to 
vacate  a  judgment  thus  entered,  and  the  motion  should  have  been 
granted. 

[3, 4]  It  appears,  however,  that  this  order  is  not  appealable.  Sec- 
tion 154  of  the  M.  C.  C.  provides  what  orders  and  judgments  are  ap- 
pealable, and  the  order  herein  appealed  from  does  not  come  within 
any  of  such  provisions.  However,  the  defendant  is  not  remediless. 
He  may  treat  the  judgment  as  a  nullity,  and  attack  its  enforcement,  if 
such  enforcement  is  attempted,  or,  as  the  court  below  declined  to  va- 
cate this  judgment  solely  upon  the  ground  of  lack  of  power,  it  would 
seem  that  the  defendant  would  have  the  right  to  make  another  mo- 
tion for  the  same  relief^  either  before  the  same  justice  or  with  his 
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permission  befcKre  another,  upon  whkEi  motion  tiie  court  bdow  could 
exercise  its  power  and  vacate  the  jud^erit.-.     •         • 
It  follows  that  the  appeal  should  be  disimsacid. 

LEHMAN,  Jf.,  concurs. 


FEDERAL  ADVERTISING   AGENCT.   Inc.,   r.   RUBBER  ft  CBLLTTI>on> 
HARNESS  TRIMMING  00. 

(Supreme  Qotirt*  Appellate  Term,  First  Department    0^l>er  22,  1918.) 

1.  Pleading  ^=»3&— Subplusage. 

In  action  for  breach  of  contract,  alleged  defenlse  that  tiie  agreement  was 
unenforceable  under  Personal  Property  IjIkw,  f |  ^1,  85^  requiring  certain 
contracts  to  be  in  writing,  was  ^ot  rendereii  deCectiye  by  including  the 
words  '*if  any  such  agreement  was  made";  such  words  being  mere  sur- 
plusage. 

2.  Pleading  «=»166 — Rbplt — Compelling  Reply — Discretion  op  Coubt. 

Since,  under  Code  Civ.  Proa  |  516,  the  court  has  a  wide  discretion  to 
compel  a  reply  to  new  matter  in  an  answer  by  way  of  avoidance,  the 
granting  or  denial  of  a  motion  for  a  reply  is  not  indicatiyie  of  the  court's 
opinion  whether  the  pleading  Is  good  or  bad. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Federal  Advertising  Agency,  Incorporated,  against  the 
Rubber  &  Celluloid  Harness  Trimming  Company.  From  an  order 
denying  a  motion  to  direct  plaintiff  to  reply  to  certain  defenses,  de- 
fendant appeals.    Reversed,  and  motion  granted. 

Argued  October  term,  1918,  before  GUY,  BITUR,  and  MUL- 
LAN,  JJ. 

Merrill,  Rogers  &  Terry,  of  New  York  City  (Charles  Thaddeus 
Terry,  of  New  York  City,  and  Ephraim  C.  Cushman,  of  Brooklyn,  of 
counsel),  for  appellant. 

Milton  Dammann,  of  New  York  City,  for  respondent 

GUY,  J.  The  cause  of  action  alleged  in  the  amended  complaint  is 
based  on  allegations  of  plaintiff's  employment  by  the  defendant  to  pro- 
cure for  the  defendant  advertising  space  in  various  periodicals;  and 
paragraph  fifth  alleges  that,  acting  under  the  arrangements  existing 
between  the  parties,  the  defendant,  on  or  about  November  13,  1915, 
made  and  entered  into  a  contract  with  the  plaintiff  whereby  tiie  lat- 
ter was  instructed  to  order  from  the  owners  of  various  periodicals  ad- 
vertising space  for  certain  months,  including  December  1916,  and 
agreed  to  pay  plaintiff  the  estabhshed  car  rates  of  said  publications,  and 
the  plaintiff  agreed  to  procure  the  space  on  stated  terms,  and  to  de- 
liver the  same  to  defendant.  In  subsequent  paragraphs  plaintiff  sets 
out  defendant's  repudiation  of  the  contract  and  the  damage  which  he 
claims  to  have  sustained  in  consequence  thereof. 

The  answer  contains  denials  which  put  the  claim  in  issue,  and  sets 
up  two  defenses — the  first,  under  section  31  of  the  Personal  Property 
Law  (Consol.  Laws,  c.  41),  alleging  that  the  agreement  set  out  in 
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paragraph'filth;'^if  any  such  agreement  was  made,"  was  by  its  terms 
not  to  be  performed  within  a  year  from  the  making  thereof  and  that 
there  was  no  note  or  memorandum  thereof  subscriw^d  by  tfie  defend- 
ant; and  the  second  defense,  under'  section  85  of  the  same  statute,  as 
added  by  Laws  1911,  c.  571,  alleging  that  the  agreement  set  out  in 
paragraph  fifth,  "if  any  such  «igreement  was  made,"  was  for  the  sale 
of  goods  or  choses  in  action  of  the  yalue  of  more  than  $50,  that  neither 
the  agreement  nor  any  note  or  memorandum  thereof  was  in  writing 
subscribed  by  the  defendant,  and  the  defendant  did  not  accept  any 
part  of  such  goods  or  choses  in  action.  Defendant's  motion  to  direct 
plaintiff  to  reply  to  each  of  these  defenses'  was  denied  at  Special  Term, 
*'upon  the  ground  that  such  defenses,  being  pleaded  conditionally,  are 
not  valid-" 

[1]  We  (fisagree  with  the  conclusion  of  the  learned  judge  below 
that  the  insertion  in  each  defense  of  the  words  "if  any  such  agreement 
was  made"  invalidates  the  plea.  The  defense  in  each  instahce  is  in  the 
nature  of  confession  and  avoidance,  and  the  words  referred  to  are 
merely  surplusage,  for  only  in  the  event  that  the  agreement  as  pleaded 
-was  made  could  it  come  within  the  inhibitory  provisions  of  the  Per- 
soiml  Property  Law  for  lack  of  the  statutory  requirements.  Com  v. 
Levj,  97  App.  Div.  48,  89  N.  Y:  Supp.  658. 

[2]  Section  516  of  the  Code  authorizes  the  court  in  its  discretion  to 
compel  a  reply  ta  new  matter  in  an  answer,  and  therein  set  up  as  a 
defense  by  way  of  avoidance.  This  discretion  as  a  general  rule  is 
freely  exercised  when  the  court  can  see  that  the  new  matter,  if  true; 
is  of  such  a  character  as  mav  possibly  avoid  surprise  at,  entirely  pre- 
vent, or  shorten  the  trial.  The  granting  or  denial  of  a  motion  requir- 
ing a  reply  does  not  indicate  an  opinion  on  the  part  of  the  court  that 
the  pleading  is  either  good  or  bad.  Dittenfass  v.  Horsley,  171  App. 
Div.  507,  508,  157  N.  Y.  Supp.  632.  By  requiring  the  plaintiff  to  serve 
a  reply,  the  defendant  may  he  placed  in  the  position,  if  any  material 
facts  stated  in  the  defense  are  true,  of  moving  for  judgment  on  the 
pleadings,  and  on  such  motion  the  validity  of  the  contract  can  be  de- 
termined, with  a  probaUe  saving  of  time  both  to  litigants  and  the 
court. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs.    All  concur. 


PXBAHID  DRESS  00.,  Inc.,  ▼.  ERDRIOH  et  al. 
(Suprema  Oonit,'  Appellate  Thttn,  Fliist  Department    July  29,  1918.) 

JuDGKENT  ^=»19 — Evidence  to  Suppokt. 

In  an  action  for  breacb  of  warranty,  where  evidence,  though  supporting 
a  finding  of  the  breach  of  warranty,  did  not  on  any  view  thereof,  sus- 
tain the  amount  of  damages  awarded,  a  new  trial  must  be  granted. 
Sbt^Otv  and  OoqNtKBCliAix  4s»57 — Bbeac?  OF  W2iJtiuiNTT-*UirpAiD  Pescb. 
Where  buyer,  who  has  acwpted  some  of  the  defective  goods,  brings- 
action  for  breach  oi  warranty  and  seller  counterdalms  for  unpaid  agreed 
price,  buyer  can  recpver  as  damages  only  to  the  extent  that  It  shows  ^ch 
damages  to  exceed  the  unpaid  agreed  prioei. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Pyramid  Dress  Company,  Incorporated,  against  Ben- 
jamin  Erdrich  and  another,  in  which  defendants  interposed  counter- 
claim. From  a  judgment  dismissing  defendants'  counterclaim,  and 
awarding  damages  to  plaintiffs,  after  a  trial  by  the  court  without  a 
jury,  defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
PINCH,  JJ. 

Isadore  Apfel,  of  New  York  City,  for  appellants. 
G.  L.  Livingston,  of  New  York  City,  for  respondent 

PENDLETON,  J.  [1,  2]  The  action  is  for  damages  for  breach  of 
a  contract  of  warranty  in  the  manufacture  of  certain  dresses.  The 
answer  is  a  general  denial  and  counterclaim  for  the  agreed  price. 
There  was  much  conflict  in  theAtestimony.  The  court  awarded  plain- 
tiff damages  in  the  sum  of  $134.94  and  costs.  In  this  we  thinic  the 
learned  court  erred.  As  we  look  at  it,  although  the  evidence  supported 
the  finding  of  a  breach  of  the  warranty,  there  is  no  possible  theory 
of  the  evidence  upon  which  such  amount  of  damages  can  be  sustained, 
and  where  the  damages  awarded  are  not  supported  on  any  view  of  the 
evidence  a  new  trial  must  be  granted.  Rosalsky  v.  Sacks,  167  N.  Y. 
Supp.  268.  The  plaintiff,  having  accepted*  some  or  part  of  the  alleged 
defective  goods,  can  recover  as  damages  for  breach  of  warranty  only 
to  the  extent  it  shows  such  damages  exceed  Ae  unpaid  agreed  price, 
for  which  defendants  have  interposed  a  counterclaim. 

Judgment  must  be  reversed,  and  new  trial  ordered,  with  $30  costs  to 
appellant  to  abide  the  event    All  concur. 


MURNANB  V.  THIRD  AVE.  R.  CO. 
(Supreme  Court,  Appellate  Term,  First  Departmeut    July  5,  X918w) 

1.  Appeal  ^^nd  Esbob  ^ss»927(3) — ^Nbw  Tbiait— DzsiciseAi^  at  Cuua,  of  Flair* 

tiff's  Case. 

Where  the  complaint  was  dismissed  at  the  close  of  plaintilTs  case,  she 
is  entitled  on  appeal  to  every  Inference  that  may  properly  be  drawn  from 
the  testimony  offered  on  her  behalf. 

2.  Negligence  «=>23(1) — Piling  Rails  in  Sxiuarp— ATniAcnNa  Ghildben. 

Where  a  railroad  company  piled  rails  on  a  public  street,  placing  od^ 
upon  a  block  so  as  to  form  a  seesaw,  it  was  bound  to  know  that  sa<ftL 
.  seesaw  would  appeal  to  the  playful  Instincts  of  children. 
8.  Neqligfjtce  ^»136a9) — ^Pilikg  Bails  in  SnonDfr— Injubt  to  CHmD— Ques- 
tion FOB  JUBY. 

Whether  a  street  railroad,  piling  rails  In  a  public  street  in  such  a  way 
as  to  form  a  seesaw,  which  would  attract  children,  was  .guilty  of  negli- 
gence, causing  plaintiff's  injury,  was  a  question  for  the  jury. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis* 
trict. 

Action  by  Viola  Mumane,  an  infant,  by  Rose  Mumane,  her  guard- 
ian ad  litem,  against  the  Third  Avenue  Railroad  Company,     From  a 
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judgment  dismissing  the  complaint  at  the  dose  of  plaintiff's  case,  the 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  Mardi  term,  1918,  before  BIJUR,  FINCH,  and  MUlr 
LAN,  JJ. 

John  R.  Tones,  of  New  York  City,  for  appellant 
Alfred  T.  Davison,  of  Brooklyn  (John  J.  O'Connell,  of  New  York 
City,  of  counsel),  for  respondent. 

MXJLLAN,  J.  [1]  As  the  complaint  was  dismissed  at  the  close  of 
the  plaintiff's  case,  she  is  entitled  to  every  inference  that  may  prbperly 
be  drawn  from  the  testimony  offered  on  her  behalf.  The  defendant, 
two  months  before  the  accident,  placed  on  a  public  street,  in  the  road- 
way, a  pile  of  iron  rails  for  later  use  in  repairing  its  track.  At  the  time 
of  the  accident  one  of  the  rails  was  in  a  slanting  position  with  reference 
to  the  others,  and  rested  at  about  its  center  upon  a  wooden  block,  so 
that  it  formed  a  seesaw ;  one  end  of  this  steel  seesaw  resting  by  its 
own  weight  upon  the  rail  pile,  while  the  other  was  lifted  upward  from 
the  pile.  The  plaintiff,  then  seven  years  old,  seated  herself  upon  the 
pile,  and  upon  or  near  that  end  of  the  rail  referred  to  whose  weight 
kept  it  down  if  not  interfered  with.  Some  children  Jumped  upon  the 
other  end  of  the  rail,  and  that  end  sank«  and  the  plaintiff's  end  lifted, 
and  when  these  <3iildren  stepped  oft  their  end  the  plaintiff's  end  came 
down  upon  her  hand,  inflicting  the  injuries  complained  of. 

[2,3]  In  Earl  v.  Crouch,  10  N.  Y.  Supp.  882^  (teter  in  16  N.  Y. 
Supp.  770,*  affirmed  without  opinion  in  131  N.  Y.  613,  30  N.  E.  864), 
an  infant  was  killed  by  a  falling  pile  of  lumber  that  he  was  attempting 
to  climb  upon ;  the  lumber  being  on  a  public  street,  and  having  been 
placed  there  by  the  defendant.  In  writing  for  the  General  Term  of 
the  Fifth  Depaxtment  Dwigfat,  P.  J.,  said : 

'* Assuming  that  the  defendant  had  a  right,  under  the  circumstances,  to  pile 
the  Inmber  in  the  street,  it  was  undoubtedly  his  duty  to  pile  it  in  such  posi- 
tion and  in  such  manner  as  not  unnecessarily  to  impede  the  public  use  of  the 
highway,  and  still  more  so  as  not  to  endanger  the  life  or  limb  of  those  passing 
therein.  He  was  bound  to  know  that  young  children  were  likely  to  be  at 
play  on  the  street,  and  it  is  probably  not  unreasonable  to  charge  him  with 
the  knowledge  that  a  pile  of  new  lumber  is  a  very  attractive  object  to  such 
chUdren,  and  is  likely  to  become  the  scene  of  their  exploits  and  sports.  Un- 
questionably, reasonable  care  is  required  of  the  person  erecting  such  an  ob- 
ject on  the  public  street  that  it  shall  not  be  a  source  of  danger  to  any  person 
using  the  street  in  any  reasonable  or  ordinary  manner.  It  was  for  the  jury 
to  say  whether  precisely  what  this  little  boy  did  was  not  one  of  those  things 
that  was  to  have  been  expected  to  occur,  and  against  the  fatal  consequences 
of  which  the  defendant  ought  to  have  used  reasonable  care  to  provide." 

In  the  instant  case  the  piling  of  the  rails  upon  a  block  so  as  to  form 
a  seesaw  may  wdl  bie  considered  an  appeal  to  the  ^'playful  instincts  of 
children"  (Johnson  Y.iCity  of  New  York,  208  N.  Y.  77.  83,  101  Nv  E. 
691,  693, 46  L.  R.  A.  [N.  S.]  462),  and  as  I  can  see  no  tenable  ground 

I  Reported  in  full  in  the  New  York  Sui^lemeat ;  reported  as  a  memorandum 
dedsion  without  opinion  in  57  Hnn,56e. 

3  Reported  in  fall  in  the  New  York  Supplement ;  rQK>rted  as  a  memorandum 
decision  wlth^i^t  (pinion  in  61  ^nn,  ezi^ 
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of  distinction  from  the  decision  m  "Earl  v.  Crouch,  supra,  I  think  the 
question  of  defendant's  negligence  was  for  the  jury.  The  holdings  in 
Ramsey  V.  National  Contracting  Co.,  49  App.  DiV.  11',  63  N.  Y.  Supp. 
286,  and  Lynch  v.  Nurdin,  41  Eng.  Com.  422  (the  latter  referred  to 
with  apparent  approval  in  Walsh  v.  Fitchbtirg  R.  R.  Co.,  145  N.  Y. 
301,  311,  39N.  E.  1068,  27  L.  R.  A.  724,  45  Am.  St  Rep.  615),  seem  to 
confirm  the  view  that  a  prima  facie  case  was  made  out.  It  has  been 
suggested  that  Lynch  v.  Nurdin,  supra,  was  virtually  overruled  in 
England  in  Mangan  v,  Atterton,  L.  R,  1  Ex.  239;  but  the. Lynch  Case 
was  not  mentioned  in  the  opinion  in  the  Mangan  Case,  and  in  any 
event  the  reasoning  of  the  court  in  the  Mang?m  Case  seems  to  be  op- 
posed to  that  expl-essed  by  the  Court  of  Appeals  in  Johnson  v.  City  of 
New  York,  supra. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


SIATEB  V.  LANDES. 
(Supreme  Couift,  Awjellate  Term,  First  Department.    JxHy  31,  19ia) 

Jl.  IPmKEEPEBS  <8S»11(12)— IX)SS  OF  Gxm8T*B   PbOPEBTT— RBLATiaN  OF  PARTIES 

— ^Evidence — SurFiciENOY. 

Evidence  held  to  estahlish  that  plaintiff,  seeking;  to  recover  for  goods 
stolen  from  an  inn,  was  the  guest  of  the  de^fendant  Innkeeper, 

2.  Innkeepebs  ^»11(1) — Loss  of  Guest's  Pbopebty— (LiABitnT. 

An  Innkeeper  is  liable  .  for  loss  of  guest's  property  occurring  while 
in  the  inn,  and  thus  under  the  Innkeeper's  protection,  except  when 
caused  by  guest's  negligence  or  misconduct,  or  the  act  of  God  or  the 
public  enemy. 

3.  InNICEEPEBS    ^=5>11(11) — Loss    0»    GUEST'S    PBOFBHtV-^-PttACB    of    IiEAVIlfG 

Pbopertt — Statutobt  Notice. 

General  Business  Law,  §  200,  relieving  innkeepers  from  liability  for  loss 
where  they  provide  an  office  safe  for  valuables  of  guests,  anfi  post  notices 
thereof  in  the  inn's  office,  public  rooms,  and  parlors,  and  the  gruest  neglects 
to  deliver  such  property  to  be  so  stored,  is  not  complied  %vith  by  posting  In 
bedrooms  only  notices  not  mentioning  such  safe. 

4.  Innkeepebs  ^=»11(12) — Loss  of  Guest's  Goods — Intbubtino  to  IKnkeep- 

eb's  Special  Oare---Question  of  I&'act. 

Under  General  Business  Law,  §  20i,  relieving  Innkeepers  from  liability 
for  loss  of  guest's  property  \Fhen  not  In  his  assigned  room,  unless  j^pedally 
Intrusted  to  innkeeper's  custody  or  care,  whether  the  goods  stolen  from  a 
trunk  deposited  In  a  hall  by  Innkeeper's  senants  uiKm  Its  arrival  were 
under  innkeeper's  special  care  was  a  question  of  fact. 

5.  Innkeepebs  ^=;>11(12) — Loss  of  Guest's  Goods — Cabs  and  Oustody  of 

Goods — Time  of  Loss — Evidence. 

Evidence  held  insufficient  to  show  that  the  loss  of  guest's  property  stolen 
from  his  trunk  occurred  after  the  Innkeeper  had  removed  the  trunk  to  a 
storeroom. 

6.  Innkeepebs  ^c»11(9)— Loss  of  Guest's  Goodi^^Iaability— -Assumption  ov 

Oabb  OB  Custody. 

Where  an  innkeeper  of  his  own  volition  removed  a  guest's  trunks  from 
a  hall  to  a  storeroom,  and  thereafter  articles  were  stolen  tberefronL  the 
Innkeeper  was  liable,  as  having  been  specidUy. intrusted  with  the  goods, 
under  General  Business  Law,  §  201. 

^=9 For  other  caBos  see  same  topic  A  KBY-NUMBBR  In  all  Key-<Numbered^  Digests  A  Indexes 
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App^  frOm.Mtudcipal  Gotifc-t,  Borough  of  Miolhattta;  Ninth  Di84 
trJct.  '  .       .      ' 

Action  by  Ertiest  F.  Slater  against  Victorkie  Landes.  Judgment  for 
defendant;  aad  pkuiitiff  ap^ls*    Reversed,  and  new  trial  jordered.    ' 

Argued  March  term,  1918,-  before  BIJUR,  FINCH,  and  MUL- 
LAN,JJ. 

Catts  &  Oppenheim,  of  New  York  City  (Martin  Catts,  of  New  York 
City,  of  counsel),  for  appellant. 

John  P.  Everett,  of  New  York  City,  for  respondent. 

MULLAN,  J.  [1]  The  action  is  brought  by  an  officer  in  our  navy, 
in  active  service,  to  recover  the  value  of  rare  coins>  uniforms,  and  oth- 
er articles,  which  he  claims  disappeared,  presumably  by  theft,  from  one 
of  his  three  trunks  while  they  were  in  the  defendant's  hotel  at  a  time 
when  the  plaintiff  was  a  guest  thereof.  The  various  circumstances 
that  ordinarily  are  considered  in  determining  whether  the  hirer  of  a 
room  is  a  guest  or  a  mere  lodger  need  not  be  adverted  to,  as  we  think 
that  here  there  can  be  no  doubt  that  the  relationship  of  guest  and  inn- 
keeper existed  between  the  parties.  Hancock  v.  Rand,  94  N.  Y.  1, 
46  Am.  Rep.  112;  Metzger  v.  Schnabel,  23  Misc.  Rep.  698,  52  N.  Y. 
Supp.  105. 

The  plaintiff  testified  that  on  May  16,  1917,  he  called  in  person  at 
the  defendant's  hostelry  and  applied  for  accommodation,  and  that  after 
selecting  a  room  and  coming  to  an  agreement  as  to  terms  he  at  once 
went  into  occupancy  of  the  chamber  set  apart  for  him.  He  testified 
further  that,  in  the  conversation  that  resulted  in  his  becoming  a  guest 
of  the  defendant,  he  (plaintiff)  told  the  defendant's  son,  who  represent- 
ed the  defendant  in  the  matter,  that  he  had  three  trunks  which  were 
being  forwarded  to  the  city,  and  which  would  be  delivered  at  the  de- 
f encknt's  hotel  within  the  next  few  days,  and  that  he  asked  the  de- 
fendant's son  to  ''take  care"  of  them,  and  that  the  son  said  he  would 
do  so;  that  the  trunks  duly  arrived,  and  were  received  and  taken  in 
charge  by  the  defendant's  people,  who  placed  them  in  the  hall  outside 
of  plaintiflf's  room,  where  they  remained  until  the  plaintiif  left  the  city 
on  June  25,  1917,  on  an  out  of  town  visit  of  a  short  duration ;  that  none 
of  the  trunks  was  ever  ra  his  room,  but  that  prior  to  his  departure  upon 
the  visit  referred  to  all  three  trunks  had  been  kept  in  the  hall  near  his 
room ;  that  upon  his  return  to  the  hotel  on  June  26  or  27,  1917,  he 
found  the  trunks  had  been  removed  to  an  upstairs  room,  apparently 
used  for  storing  odds  and  ends;  that  he  at  once  made  an  examination 
of  the  trunks,  and  discovered  to  be  missing  from  one  of  them  the  ar- 
ticles for  the  value  of  which  he  sues ;  and  that  these  articles  were  in 
the  trunk  immediately  before  he  left  town  on  the  visit  mentioned. 

[2]  The  learned  trial  justice  gave  judgment  for  the  defendant  upon 
the  merits,  evidently  upon  the  theory  that  the  loss  of  the  articles  was 
attributeible  to  the  plaintiff's  own  negligence,  and  that  such  negligence 
exonerated  the  defendant  The  absolute  liability  of  an  innkeeper  to  his 
£^est  for  the  loss  of  the  property  of  the  guest  while  it  is  in  the  inn, 
and  thus  under  the  innkeeper's  protection,  is  destroyed  only  by  proof 
that  the  loss  was  caused  by  the  neglect  or  misconduct  of  the  guest,  or 
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the  act  of  God  or  the  public  enemy.  Hulett  v.  Swift,  33  K.  Y.  571, 
88  Am.  Dec.  405 ;  Wilkins  v.  Earle,  44  N.  Y.  172,  4  Am.  Rep.  655. 

[3-B]  By  statute  (now  sections  200  and  201,  General  Busmess  Law 
[Consol.  Laws,  c.  20])  the  innkeeper  is  relieved  fnxn  liability  in  cer- 
tain cases,  and  the  amount  of  his  liability  is  Umited'in  others.  Section 
200  provides  that — 

If  an  tnnkeeper  ''sball  provide  a  fiaf  e  In  the  ofl|ce  of  such  hotel  *  *  *  or 
other  ornaments  belonging  to  the  guests    *    •    *    and  shall  notify  the  guests 

♦  •  ♦  thereof  by  posting  a  notice  stating  the  fact  that  sudi  safe  Is  pro- 
vided, In  which  such  money,  jewels  or  ornaments  may  be'  deposited,  in  a 
public  and  conspicuous  place  and  manner  in  the  office  and  public  rooms,  and 
in  the  public  parlors  of  sach  hotel  or  Inn,    •    •    *    and  if  such  guest 

♦  ♦  ••  shall  neglect  to  deliver  such  money,  Jewels  or  ornaments  to  the  per- 
son in  charge  of  such  office  for  deposit  in  such  safe,  the  proprietor  or  manager 
of  sudi  hotel  *  *  *  shall  not  be  liable  f6r  any  loss  of  such  money.  Jewels 
or  ornaments,  sustained  by  such v guest  *  *  *  by  theft  or  otherwise;  but 
no  hotel  ♦  •  •  proprietor,  manager  or  lessee  shall  be  obliged  to  receive 
property  on  d^oslt  for  safe-keeping  exceeding  five  hundred  dollars  In  value; 
and  If  such  guest  ♦  ♦  •  shall  deliver  inch  money,  Jewels  or  ornaments  to 
the  person  in  charge  of  such  office,  for  deposit  In  sucdi  saf^,  sadd  proprietor, 
manager  or  lessee  shall  not  be  liable  for  any  loss  thereof,  sustained  by  such 
guest  ♦  •  •  by  theft  or  otherwise,  In  any  sum  exceeding  the  sum  of 
two  hundred  and  fifty  dollars,  unless  by  especial  agreement  In  writing  with 
such  proprietor,  manager  or  lessee." 

Section  201  reads  as  follows : 

^'Liability  for  Loss  of  Clothing  JSiwiifetf.— No  hotel  keeper  shall  bd  liable  to 
any  guest  for  the  loss  of  wearing  apparel,  goods  or  merchandise  for  any  sum 
exceeding  the  sum  of  five  hundred  dollars,  where  it  shall  appear  that  such 
loss  occurred  without  the  fault  or  negligence  of  such  hotel  keeper ;  nor  shall 
he  be  liable  in  any  sum  for  the  loss  of  any  article  of  wearing  apparel,  cane, 
umbrella,  satchel,  valise,  box,  bag,  bundle  or  other  chattel  belonging  to  such 
guest,  and  not  within  a  room  assigned  to  him,  unless  the  same  shall  be  spe- 
cially Intrusted  to  the  care  and  custody  of  such  hotel  keeper  or  his  servants.." 

We  think  it  is  clear  that  the  provisions  of  section  200  have  no  ap- 
plicabilit>'  here,  for,  although  there  was  a  safe  provided  for  the  keep- 
ing of  valuables,  no  notice  to  that  effect  was  posted  by  the  defendant  in 
conformity  with  the  statute.  There  was  not  even  an  attempt  to  prove 
any  posting  "in  a  public  and  conspicuous  place  *  *  -  *  in  the  of- 
fice and  public  rooms,  and  in  the  public  parlors"  of  the  hotel.  A  large 
part  of  the  defense  was,  indeed,  devoted  to  an  effort  to  prove  a  post- 
ing in  the  bedroom  occupied  by  the  plaintiff ;  but  even  if  a  posting  there 
would  be  a  compliance  with  the  statute,  whose  terms  would  seem  clear- 
ly to  make  such  a  posting  ineffectual,  the  contents  of  the  notice  were 
not  such  as  the  statute  requires.  The  defendant  sought  to  show  that 
there  were  posted  in  all  the  bedrooms  two  certain  notices,  one  a  notice 
of  the  Army  and  Navy  Club,  whose  occupancy  of  the  premises  was 
succeeded  by  that  of  the  defendant,  and  the  other  a  notice  claimed  by 
the  defendant  to  have  been  posted  by  herself.  Had  the  Army  and 
Navy  Club  notice  complied  with  the  statutory  requirements,  there 
might  be  a  serious  question  of  whether  it  could  be  taken  advantage  of 
by  the  defendant ;  but  that  notice  would  not  hold  the  defendant,  even 
if  it  could  be  considered.  Both  it  and  the  defendant's  own  notice  mere- 
ly warned  the  guests  of  the  bouse  to  take  care  of  their  own  j>roper^. 
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and  contained  the  statement  that  the  innkeeper,  In  one  case  the  club, 
and  in  the  other  case  the  defendant,  would  not  be  responsible  for  valu- 
ables, money,  or  personal  effects  missing  by  the  guests  from  their 
rooms.  Neither  notice  contained  any  reference  to  a  safe  or  safe  place 
maintained  by  the  defendant,  or  even  suggested  that  valuables  be 
turned  over  to  her  for  safe-keeping.  It  would  seem  plain,  therefore, 
that  the  provisions  of  section  200  can  be  of  no  service  to  the  defend- 
ant. 

It  remains  to  consider  whether  the  defendant  may  take  refuge  be- 
hind the  provisions  of  section  201.  The  plaintiff's  testimony  was  that 
the  missing  articles  were  in  the  trunk  when  he  went  away,  and  that 
they  were  not  in  the  trunk  upon  his  return  a  few  days  later ;  but  there 
is  little  or  nothing  to  ^low  whether  the  missing  articles  were  taken 
from  the  trunk  while  it  was  in  the  hall  near  the  plaintiff's  room,  or 
whether  they  were  taJcen  after  the  trunk  had  been  removed  to  the  up- 
stairs storage  room.  There  was  testimony  in  relation  to  a  hall  boy 
being  seen  in  the  upstairs  store  room,  from  which  the  su^icion  grew 
that  he  had  probably  stolen  the  missing  articles ;  but  in  the  absence  of 
any  showing  that  any  of  the  missing  articles  had  been  seen  in  his  pos- 
session, and  of  any  evidence  to  show  that  the  loss  had  not  occurred  be- 
fore the  trunks  were  removed  to  the  storeroom,  we  think  a  finding 
that  the  loss  occurred  after  the  trunks  had  been  so  removed  would 
be  unwarranted.  Were  the  proofs  capable  of  supportii^  a  finding 
that  the  loss  occurred  after  the  removal,  we  think  we  should  be  oblig- 
ed to  conclude  that  the  defendant's  exercise  of  dominion  over  them 
by  causing  their  removal  would  have  amounted  in  a  legal  sense  to  an 
assumption  of  responsibility  that  is  not  to  be  distinguished  from  that 
undertaken  in  the  case  of  goods  specially  intrusted  to  a  landlord  by  the 
express  request  of  a  guest  himself.  If,  on  the  other  hand,  the  trunks 
were  still,  at  the  time  of  the  loss,  in  the  hall,  the  question  is  one  of 
greater  perplexity,  and  depends  for  its  answer  very  largely  upon  facts 
that  were  not  inquired  into  at  the  trial. 

It  cannot,  of  course,  be  doubted  that  the  trunks  came  under  the  de- 
fendant's special  care  when  they  arrived  at  the  hotel  and  were  taken 
in  charge  by  her  porters.  When,  then,  did  she  rid  herself  of  the  duty 
of  exercising  that  special  care  ?  Did  she  divest  herself  of  the  duty  by 
the  mere  act  of  depositing  the  tnmks  in  her  hallway  outside  the  plain- 
tiffs room  ?  We  think  not.  She  may  very  properly  have  insisted  upon 
the  plaintiffs  taking  the  trunks  into  his  room,  or,  in  the  alternative, 
upon  having  them  taken  to  a  storage  room ;  but  she  did  neither.  But 
can  it  be  said  that  by  such  conduct  she  necessarily  evinced  a  willing- 
ness to  allow  the  trunks,  by  remaining  in  the  hall,  to  remain  in  her  spe- 
cial custody?  We  believe  that  is  primarily  a  question  of  fact,  and  one 
which  it  is  quite  evident  from  the  record  was  not  considered  by  the 
trial  judge,  for  the  sufficient  reason  that  neither  counsel  seems  to 
have  given  it  the  slightest  thought. 

We  are  sending  the  case  back  for  a  new  trials  so  that  counsel  may 

produce  evidence  upon  the  question  of  whether  the  articles  were  lost 

before  or  after  the  trunks  were  removed  from  the  hall,  and  upon  the 

question  of  whether,  if  the  articles  disappeared  while  the  trunks  were 
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Still  in  the  kall>  the  t>9rties  by  act  and  \^ord,  or  t^  act 'alone,  agreed 
that  the  trunks  would  f emain  in  the  special  care-  of  the  defendant,  or 
whether  they  agreed  upon  a  relinquishment  by  the  defendant  of  her 
special  custody. 

'  Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


WAT.KER  V.  LIRBLICH  et  al. 

(Supreme  Court,  Appellate  Term,  First  JDepartment     July  0,  1918.) 

Pbimoipai.  and  Agbnt  •s»178(3) — RATmcAiroN — ^Evidbnce. 

In  actloa  to  recoTer  price  of  i^uit  puid  for,  but*  not  delivered,  eyldence 
held  to  show  that  after  defendants  knew  of  the  sale  of  the  suit,  and 
that  the  salesman  received  the  money,  which  they  had  not  received,  they 
ratified  the  salesman's  act  by  sending  one  suit,  and  on  its  return  offering 
to  send  another,  and  retaining  the  salegman  in  their  employ. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan^  Seventh  Dis- 
trict. 

Action  by  Jennie  R.  Walker  against  Joseph  T.  LiebJich  and  another, 
copartners  as  S.  LiebUch  Sons.  Vhrotii  a  judgment  for  defendants, 
plaintiff  ai>peals.    Reversed,  and  judgment  directed  for  plaintiff. 

Argued  June  terni,  1918,  before  GUY,  BIJUR,  and  WEEKS,  JJ. 

Alexander  S.  Andrews,  of  New  York  City)  for  appellant. 
Cohen,  Haas  &  Schimmel,  of  New  York  City  Qos.  T.  Lieblich,  of 
Paterson,  N.  J.,  of  counsel),  for  respondents. 

WEEKS,  J.  This  action  was  brought  to  recover  from  defendants, 
as  copartners  trading  under  the  firm  name  of  S.  Lieblich  Sons,  the 
sum  of  $12  paid  by  plaintiff  to  an  employe  of  defendants  in  payment 
for  a  suit  which  was  never  delivered.  The  case  was  tried  before  the 
court  without  a  jury.  The. defendants  were  manufacturers  of  ladies' 
suits  under  the  firm  name  of  S.  Lieblich  Sons,  with  a  factory  in  West 
Fifteenth  street.  They  also  maintained  a  selling  office  on  Broadway 
under  the  name  of  S.  L.  S.  Garment  Co.  The  plaintiff  testified  that 
on  February  17,  1917,  in  company  with  Miss  Norris,  the  buyer  for  an 
out-of-town  merchant,  she  visited  the  selling  office  of  defendants,  and 
there  paid  to  Mr.  Sussman,  the  salesman  in  charge,  the  sum  of  $12 
for  a  suit  to  be  delivered  within  one  week ;  that  about  six  weeks  later 
a  suit  was  delivered  to  plaintiff's  residence,  which  did  not  correspond 
with  the  suit  ordered,  either  in  color,  size,  or  trimmings ;  that  this  was 
returned  by  plaintiff  in  person  to  the  defendant's  factory;  that  a 
few  days  later  the  plaintiff  had  an  interview  with  Charles  Lieblich,  one 
of  the  defendants,  who  then  stated  that  they  had  sent  her  the  suit, 
which  she  had  returned,  because  he  believed  plaintiff  had  paid  for  the 
suit,  but  the  salesman  had  never  paid  the  money  to  defendants,  and 
that  they  had  been  obliged  to  discharge  the  salesman  because  he  had 
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hot  been  honest,  and  as  defendants  did  not  have  a  suit  of  j>ifoj[)er  size 
in  the  style  purchased  they  would  have  to  give  her  credit,  unless  she 
was  willing  to  take  a  silk  suit;  that  plaintiff  declined  to  accept  the 
silk  suit,  because  it  was  not  suitable  for  her  use,  and  defendants  re- 
fused to  refund  the  money. 

The  defendant  Charles  LieWich  testified  that  when  plaintiff  first 
called  on  him  he  told  her  he  did  not  know  anything  about  it  and  would 
look  it  up ;  •  that  when  she  came  back  a  few  days  later  he  told  her  that 
Sussman  said  the  plaintiff  had  not  given  him  any  money;  that  the 
buyer  in  whose  company  she  was  had  asked'  to  have  a  check  cashed, 
and  Sussman  had  asked  another  man  named  Silverman  to  cash  the 
check,  and  when  the.  check  was  cashed  Silverman  was  going  to  pay 
for  the  suit;  that  the  defendants  did  not  get  the -money,  and  he  did 
not  see  why  he  should  give  her  the  suit ;  that  plaintiff  called  seven  or 
eight  times  after  that,  and  finally  he  sent  up  the  suit  which  was  re- 
turned ;  that  afterward,  when  she  asked  bim^  why  he  sent  the  suit,  he 
told  her  he  did  not  want  to  have  her  coming  around  and  embarrassing 
him  in  front  of  his  employes,  and  decided  to'  send  the  suit  and  take 
his  chances  of  getting  the  money;  that  he  offered  her  a  silk  suit,  which 
she  declined ;  that  she  then  asked  for  the  money,  and  he  told  her  that 
Silverman  said  it  took  some  time  before  he  knew  that  the  check  was 
all  right,  and  that  Miss  Norris,  the  buyer,  said  he  had  the  privilege  of 
holding  the  suit  until  the  check  was  O.  K.,  and  what  happened  after 
that  he  did  not  know ;  that  he  never  received  the  money  for  the  suit ; 
that  the  suit  was  not  sent  to  plaintiff  until  after  she  had  called  at 
their  factory  six  or  seven  times.  He  also  testified  that  the  S.  L.  S. 
Garment  Co.  was  the  wholesale  office  of  S.  Lieblich  Sons ;  that  it  was 
a  trade-name  imder  which  these  defendants  did  business  as  a  separate 
concern;  that  Sussman  was  in  the  employ  of  the  S.  L.  S.  Garment 
Co.  as  a  salesman  on  commission  until  May,  1917,  when  he  was  dis- 
charged. Defendants  also  offered  in  evidence  a  letter  written  on  April 
24,  1917,  by  one  of  the  defendants,  Joseph  T.  Lieblich,  who  is  an  at- 
torney, in  which  he  stated : 

"EMdently  you  are  in  error  relative  to  the  matter  in  question,  as  my  clients 
have  no  record  of  ever  receiving  any  money  from  Miss  Walker.  •  •  •  It 
has,  however,  oome  to  my  knowledge  that  a  certain  salesman,  employed  by  the 
S.  Tj.  S.  Garment  Co.  at  1239  Broadway,  has  attempted  to  sell  merchandise 
and  coUect  money  therefor,  and  while,  committing  an  authorized  [sic,  so  in 
record]  act  may  have  also  forgotten  to  report  such  a  fact  to  his  employers." 

The  plaintiff,  when  recalled,  testified  that  she  received  the  suit  which 
was  returned  before  she  ever  saw  the  defendant  Charles  Lieblich,  and 
that  she  saw  Miss  Norris  hand  the  money  to  Sussman  in  bills;  that  it 
was  not  a  check.  The  defendants*  motion  to  dismiss  was  upon  the 
ground  "that  the  plaintiff  had  failed  to  prove  a:ny  express  contract  by 
this  defen^nt,"  and  the  corurt  gave  judgment  for  defendant  upon  the 
ground  "that  plaintiff's  transaction  wa^  with  Sussman,  acting  per- 
sonally and  as  a  salesman  desiring  to  favor  the  plaiiltiff's  buyer 
friend." 

In  my  opinion  the  evidence  clearly  showed  that  the  defendants,  after 
knowledge  that  Sussman  had.  sold  the  suit  and  received  the  money, 
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ratified  the  act  by  sending  a  suit  to  plaintiff,  although  the  money  had 
not  been  received  by  them,  and  by  the  admitted  offer  to  deliver  another 
suit,  and  by  the  retention  of  Sussman  in  their  employ,  even  after  the 
letter  of  April  24,  1917,  was  written  by  the  member  of  the  firm  who 
was  an  attorney.  Although  it  was  claimed  that  Sussman  was  in  the 
employ  of  the  S.  h.  S.  Garment  Co.,  and  not  in  the  employ  of  S.  Lieb- 
lich  Sons,  as  alleged  in  the  complaint,  this  is  not  important,  as  the  de- 
fendants in  this  action  are  the  same  persons  who  were  trading  as  co- 
partners under  both  names. 

The  judgment  in  favor  of  defendant  should  therefore  be  reversed, 
with  $30  costs,  and  judgment  directed  in  favor  of  plaintiff  for  $12, 
with  interest  from  February  17,  1917,  with  proper  costs  in  the  court 
below.    All  concur. 


(104  Misc.  Bep.  6S4) 

LANG  V.  NEW  YORK  CENT.  B.  CO. 
(Supreme  Court,  Trial  Term,  E^rie  County.    October  22, 1918J 

1.  JdAsrtBR  AND  Sebvant  ^=s»129(6)— 'Fedebai,  SAncTT  Afpuanob  Act— Ab* 

SENCE  OF  COUFLINO  DEVICE — ^PbOXUCATE  CaUSE. 

Under  Safety  Appliance  Act  U.  S.  §  2,  where  failure  of  interstate  car- 
rier to  have  proper  coupling  device  on  car  on  siding  caused  trainman's 
leg  to  be  crushed  betwem  soch  car  and  that  on  which  he  stood,  one  of 
group  being  kicked  toward  standing  cair  without  intention  to  bring 
them  up  to  it,  railroad  was  liable  for  death. 

2.  Mabteb  and  Servant  ^=9111(1^) — ^Federal  Safety  Applzangb  Aot^-Cab 

**IN  Use." 

A  car  without  a  proper  coupling  device,  while  it  stood  waiting  to  be 
unloaded  on  siding  where  cars  were  daily  being  moved  back  and  fbrth, 
was  *ln  use,'*  within  Safety  Appliance  Act  U.  8.  S  2. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  In  Use.] 

8.  New  Trial  ^=3>76(4V-Pebsonai.  Injuries— E^osssivb  VBBDXcrr. 

Verdict  against  railroad,  under  federal  Safety  A(ppliance  Act,  of 
$18,000  for  death  of  trainman,  though  seemingly  large,  will  not  be  dis- 
turbed, particularly  where  case  will  undoubtedly  be  a(^)ealed. 

Action  by  Anna  E.  Lang,  as  administratrix,  against  the  New  York 
Central  Railroad  Company.  On  defendant's  moUon  for  new  trial  after 
verdict  for  plaintiff.    Motion  denied. 

Julius  Schreiber,  of  Buffalo,  for  plaintiff. 
Maurice  C.  Spratt,  of  Buffalo,  for  defendant, 

WHEELER,  J.  The  plaintiff's  intestate  was  a  trainman  engaged 
in  interstate  commerce  as  one  of  a  train  crew  operating  a  way  freight 
train  between  Erie,  Pa.,  and  the  city  of  Buffalo,  N.  Y.  The  cause  of 
action  is  based  upon  an  alleged  violation  of  the  act  of  Congress  kno\s'n 
as  the  Safety  Appliance  Law  (Act  March  2,  1893,  c,  196,  27  Stat.  531 
[U.  S.  Comp.  St.  1916,  §§  8605-8612]). 

The  defendant  had  a  loaded  car,  loaded  with  iron,  which  had  been 
placed  on  a  siding  at  the  station  at  Silver  Creek,  N.  Y.  On  the  same 
track  was  also  standing  another  car,  destined  for  Ramham,  the  next 
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Station  east  At  Silver  Creek  thisway  freight  had  orders  to  leave  a 
couple  of  cars  and  to  take  on  the  car  going  to  Famham.  The  car 
loaded  with  iron,  above  referred  to,  was  defective.  The  drawbar,  the 
draft  timber,  and  the  coupling  apparatus  on  the  westerly  end  of  this 
car  were  gone.  This  car  had  been  on  the  siding  at  Silver  Creek 
several  days,  loaded  with  iron  consigned  to  a  firm  at  Silver  Creek, 
waiting  to  be  unloaded.  Its  condition  was  known  to  the  crew  of  the 
way  freight  generally  and  to  the  plaintiff's  intestate  prior  to  the  acci- 
dent. In  fact,  its  crippled  condition  was  the  subject  of  conversations 
between  him  and  the  train  conductor  only  shortly  before  the  accident 
happened.  In  getting  out  the  car  for  Famham,  the  engine  went  onto 
the  siding  from  the  westerly  end,  pulled  out  a  string  of  six  cars,  in- 
cluding the  Famham  car,  then  shunted  the  Farnham  car  onto  an  ad- 
joining track,  placed  two  of  the  other  cars  they  had  hauled  out  onto 
a  third  track],  and  then  kicked  the  other  three  cars  back  onto  the  track 
where  the  crippled  car  stood. 

Plaintiff's  intestate  was  on  one  of  these  three  cars  fpr  the  purpose 
of  setting  the  brakes  and  so  placing  them  on  this  siding  as  not  to  come 
into  contact  with  the  crippled  car.  He  evidently  was  at  the  brake  on 
the  easterly  end  of  the  easterly  one  of  the  three  cars  moving  toward 
the  crippled  car.  His  foot  was  resting  on  the  small  platform  at  the 
end  of  tihe  car,  just  below  the  brake  wheel.  For  some  reason  he  did 
not  stop  the  three  cars  moving  on  this  track  before  the  cars  came  into 
contact  with  the  crippled  car.  The  cars  collided,  and  owing  to  the 
absence  of  the  coupler  attachment  and  bumpers  on  the  crippled  car 
intestate's  leg  was  caught  between  the  ends  of  the  two  cars,  and 
he  was  so  injured  that  he  died  from  the  injuries  so  received. 

It  evidently  was  not  the  intention  of  any  of  the  crew  to  disturb, 
couple  onto,  or  move  the  crippled  car.  The  defendant  contends  that  it 
is  not  liable  for  the  accident;  that  the  plaintiflf,  under  the  circum- 
stances of  the  case,  is  not  entitled  to  invoke  the  provisions  of  the 
Safety  Appliance  Act  of  Congress,  and  that  the  accident  was  caused 
solely  by  the  negligence  of  plaintiff's  intestate  in  neglecting  to  properly 
brake  tfie  cars  on  which  he  was  riding  at  the  time  of  the  accident. 
'  At  the  trial  the  court  took  the  view  that  the  accident  was  due  to  the 
failure  of  the  defendant  to  comply  with  the  federal  statute,  that  the 
liability  imposed  was  an  absolute  one,  and  a  case  had  been  made  out 
within  the  statute,  and  the  only  question  remaining  was  for  the  jury 
to  fix  the  amount  of  the  damages  sustained.  The  jury  accordingly 
found  for  the  plaintiff,  assessing  the  damages  as  follows : 

T6  Anna  B.  Lang,  widow I  7,000  00 

BaymoDd  Long,  son .••..    2,600  00 

Dorthy  Lang,  daughter 4,000  00 

John  A.  Lang,  son 4,500  00 

In  all 118,000  00 

A  motion  is  now  made  for  a  new  trial,  in  which  the  trial  court  is 
asked  to  review  its  rulings. 

The  defendant  contends  that  upon  the  undisputed  facts  the  plaintiffs 
intestate  and  his  representative  cannot  invoke  the  provisions  of  the 
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safety  appliance  statute  relating  to  car  couplers.  The  Safety  Appli- 
ance Act  provides : 

"Sec.  2.  *It  shall  be  unlawful  for  any  sndi  common  carrier  [one  ^gaged  in 
intei'state  commerce}  to  haul,  or  permit  to  be  hauled  or  used  on  its  line  any 
car  used  In  moving  interstate  traffic  not  equipped  with  couplers  coupling  auto- 
matically by  impact,  and  which  can  be  uncoupled  without  the  ne<*esslty  of 
men  going  between  t^e  ends  of  the  cars."    IT.  S.  Comp.  St  1916,  f  8606. 

Section  5  of  the  act  (section  8609)  provides  that  the  Interstate  Com- 
merce Commission  shall  provide  a  standard  height  for  drawbar^, 

"and  after  July  1,  1895,  no  cars»  eitiier  loaded  or  unloaded,  shall  be  used  in 
interstate  traffic  which  do  not  comply  with  the  standard  above  provided  for." 

In  October,  1910,  the  Interstate  Commerce  Commission  made  an 
ortler  relative  to  drawbars,  stating  the  maximum  and  minimimi  height 
34^  inches  and  31^/2  inches. 

Section  8  of  the  original  act  (section  861^  provided  that  any  employe 
of  any  such  common  carrier  who  may  be  injured — 

"by  any  locomotive,  car,  or  train  in  use  contrary  to  the  provision*  of  this  act, 
shall  not  be  deemed  thereby  to  have  assumed  the  risk  thereby  occasioned,  al- 
thoogh  continuing  in  the  employment  of  such  carrier  after  the  unlawful  use 
of  such  locomotive,  car,  or  train  had  been  brought  to  his  knowledge." 

The  federal  Employers'  Liability  Act  (Act  April  22,  1908,  c.  149, 
35  Stat.  65  [U.  S.  Comp.  St.  1916,  §§  8657-8665]),  which  applies 
here,  as  both  parties  were  engaged  in  interstate  commerce,  provides: 

"Sec.  3.  In  all  actions  hereafter  brought  against  any  such  ocunmon  carrier 
by  railroad  under  or  by  virtue  of  any  of  the  provisions  of  this  act  to  recover 
damages  for  personal  injuries  to  an  employ^,  or  where  such  injuries  have  re- 
sulted in  his  death,  the  fact  that  the  employ^  may  have  been  guilty  of  con- 
tributory negUgence  shall  not  bar  a  reooveiy,  but  the  damages  shall  be  di- 
minished by  the  jury  in  proportion  to  the  amount  of  negUgence  attributable 
to  such  employs :  Provided,  that  no  such  employ^  who  may  be  injured  or  kill- 
ed shall  be  held  to  have  been  guilty  of  contributory  negligence  in  any  case 
where  the  violation  by  such  common  carrier  of  any  statute  enacted  for  the 
safety  of  employes  contributed  to  the  injury  or  death  of  such  employ^."  U. 
S*  Oompw  St.  1916^  I  8659. 

Defendant's  counsel  contends  that  the  discussion  of  the  United 
States  Supreme  Court  in  the  case  of  St.  Louis  &  San  Francisco  Rail- 
road Co.  V.  Conarty,  Administrator,  238  U.  S.  243,  35  Sup.  Ct.  785, 
59  L.  Ed.  1290,  lays  down  a  rule  of  law  interpreting  the  statute  which 
releases  the  defendant  from  liability  in  this  case.  In  the  Conarty 
Case  an  employe  of  a  railroad,  not  endeavoring  or  intending  to  cou- 
ple a  car  having  defective  couplers,  or  to  handle  it  in  any  way,  was 
riding  on  the  footboard  of  an  engine  which  collided  with  it,  and  was 
killed  in  the  collision.  It  was  held  that  the  employe  was  not  in  a 
position  where  the  absence  of  a  coupler  and  drawbar  prescribed  by 
the  Safety  Appliance  Act  of  Congress  operated  as  a  breach  of  duty 
imposed  by  that  act  for  his  benefit;  that  the  evil  against  which  the 
coupler  provisions  of  the  Safety  Appliance  Act  are  directed  are  those 
which  attended  the  old-fashioned  link  and  pin  coupler,  where  it  was 
necessary  for  men  to  go  between  the  ends  of  cars  to  couple  arid  unr 
couple  them,  and  was  iiot  enacted  to  provide  a  place  of  safety  be- 
tween colliding  cars. 
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[1]  It  is  tilled' by  defendant's  counsel  in  this  case  that  it  was 
not  intended  in  the  switching  operations  cStrricd  on  at  the  time  plain- 
tiff's intestate  was  killed  to  couple  onto  the  crij^led  car,  and  there- 
fore within  the  rule  laid  down  in  the  Conarty  Case  the  defendant 
cannot  be  held  liable.  It  is  doubtful  whether  the  United  States  Su- 
preme Court  ever  intended  to  go  as  far  as  the  expressions  of  the  opin- 
ion in  the  Conarty  Case  might  indicate.-  As  to  the  Conarty  Case, 
we  think  it  may  be  said  that  the  United  States  Supreme  Court,  in 
the  later  case  of  the  Louisville  &  Nashville  Railroad  v.  Layton,  243 
U.  S.  617,  37  ^up.  Ct.  456,  61  L.  Ed.  931,  has  restated  the  rule  of 
law,  which  is  to  govern  in  these  cases.  The  rule  laid  down  in  this 
later  case  is  summarized  in  the  headnote  as  follows : 

"Under  the  federal  Safetj'  AppUance  Acts^  carriers  in  interstate  com- 
merce are  liable  in  damages  to  their  employes,  Injured  in  the  discharge  of 
duty,  whenever  the  failure  to  pomply  with  those  acts  is  the  proximate  caus^ 
of  injury  and  without  reference  to  the  physical  position  occupied  by  the  em* 
pldy6  or  the  nature  of  the  work  upon  which  he  is  engaged  at  the  time  when 
the  injury  occurs." 

In  that  case  the  court  upheld  a  recovery  where  failure  of  coup- 
lers to  work  automatically  in  a  switching  operation  resulted  in  a 
collision  of  cars,  from  one  of  which  the  plaintiff  was  thrown  to  his 
injury  while  preparing  to  release  brakes.  There  the  brakeman  in- 
jured was  on  a  standing  train,  which  was  stnick  by  other  cars  kicked 
against  it,  owing  to  the  failure  of  a  defective  coupler  to  operate  and 
couple  onto  a  switching  engine.  Was  the  absence  of  a  coupler  on 
the  standing  car  in  this  case  the  proximate  cause  of  the  accident  to 
plaintiff's  intestate?  We  think  this  question  must  be  answered  in 
the  aflfirmative.  Had  there  been  proper  couplers  and  bumpers  on 
the  standing  car,  the  two  cars  could  not  have  come  into  immediate 
contact,  so  as  to  have  crushed  the  brakeman  on  the  moving  car.  It 
seems  to  us  the  statute  was  enacted  to  prevent  just  such  things  hap- 
pening, which  every  one  must  know  are  liable  to  happen  when  cou- 
plers are  defective,  even  though  those  moving  cars  intended  stop- 
ping before  the  cars  came  into  actual  contact.  That  the  rule  laid 
down  in  the  Layton  Case,  rather  than  that  indicated  in  the  Conarty 
Case,  should  prevail,  is  emphasized  by  the  decision  of  the  same  court 
in  the  Gotschall  Case,  244  U.  S.  66,  37  Sup.  Ct.  598,  61  L.  Ed.  995, 
where  the  intestate  brakeman  was  proceeding  along  the  tops  of 
cars  toward  the  locomotive,  when  the  train  started  because  of  the 
opening  of  a  coupler  on  one  of  the  cars,  resulting  in  an  automatic 
setting  of  emergency  brakes  and  a  sudden  jerk,  which  threw  the 
brakeman  off  the  train  and  under  the  wheels. 

[2]  Holding  as  we  did  at  the  trial,  and  now  again  upon  a  review 
of  our  rulings,  that  the  statute  in  question  applies,  and  as  the  liability 
imposed  by  the  statute  is  an  absolute  one  (St.  Louis  Iron  Mountain 
&  Southern  Ry.  Co.  v.  Taylor,  210  U.  S.  281,  28  Sup.  Ct.  616,  52 
L.  Ed.  1061 ;  Chicago,  Burlington  &  Quincy  Ry.  Co.  v.  United  States, 
220  U.  S.  559,  31  Sup.  Ct.  612,  55  L.  Ed.  582;  Texas  &  Pacific  Ry. 
Co.  V.  Rtgsby,  241  U.  S.  33,  36  Sup.  Ct.  482,  60  L.  Ed.  874;  Minne. 
apolis  &  St.  Louis  R.  Co.  v.  Gotschall,  244  U.  S.  66,  Z7  Sup.  Ct. 
598,  61  L.  Ed.  995),  we  think  the  crippled  car,  while  it  stood  on  the 
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siding  at  Silver  Creek,  must  be  deemed  to  have  been  in  use  within 
the  meaning  of  the  statute.  It  was  there  for  the  purpose  o£  being 
unloaded,  on  a  track  where  the  evidence  shows  cars  were  daily  being 
moved  back  and  forth.  The  Supreme  Court  of  the  United  States 
has  held  that  a  carrier  is  not  relieved  from  liability  under  the  stat- 
ute, even  where  the  defective  car  is  being  hauled  to  the  nearest  avail- 
able point  for  repairs.  Great  Northern  Ry.  Co.  v.  Otos,  239  U.  S. 
349,  36  Sup.  Ct  124,  60  L.  Ed.  322.  Where  such  is  the  holding,  it 
would  be  idle  to  contend,  we  think,  that  a  car  placed  on  a  switch 
to  be  unloaded  was  not  still  in  use  within  the  meayng  of  the  act. 
The  trial  court  had  no  alternative  but  to  instruct  the  jury,  as  it  did, 
that  the  defendant's  liability  had  been  established,  and  it  only  remain- 
ed for  them  to  assess  the  damages. 

[3]  It  is  contended  the  verdict  is  excessive.  It  certainly  seems 
large,  but  I  am  not  disposed  to  disturb  it,  especially  as  this  case  will 
beyond  doubt  be  appealed.  If  the  Appellate  Division  should  be  of 
the  opinion  the  verdict  is  too  large,  that  court  may  reduce  the  amount 
to  such  sum  as  it  thinks  right. 

The  defendant's  motion  for  a  new  trial  should  be  denied 


BBIGHB  V.  GliEICHER. 
(Supreme  Court,  Appellate  Term,  First  Department.    July  29,  1918.) 

1.  Tblax  ^=s>63(3) — ^RxcEPTioN  OF  Evidence — Rebuttal. 

Others  may  not  testify  In  rebuttal  to  a  conversation  between  defendant 
and  plalntlfTs  wife,  which  she  testified  to  as  establishing  the  agreement 
relied  on  by  plaintiff ;  such  testimony  being  x>art  of  plalnttlTs  case. 

2.  TatAL  ^=»98--RiccEPnoN  or  Evidence — Constbuotion  of  RxTLma. 

Where,  after  one  witness  had  denied  that  defendant's  son  was  present 
at  a  conversation,  and  on  his  being  asked  to  testify  to  the  conversation, 
objection,  **Not  proper  rebuttal,"  was  sustained,  the  court's  statement. 
*'The  same  ruUng,"  when  another  witness  was  called,  and  It  was  stated 
that  It  was  proposed  to  show  by  her  that  she  was  present  at  the  conver- 
sation, relates  only  to  testlJCylng  to  the  conversation,  and  does  not  ezdude 
testimony  of  absence  of  son. 

Finch,  J.»  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Hermann  Reiche  against  Max  Gleicher.  From  a  judg- 
ment on  a  verdict  for  plaintiff,  and  from  the  denial  of  a  motion  to 
set  aside  the  verdict  and  for  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ, 

J.  Noble  Hayes,  of  New  York  City,  for  appellant. 
Hyman  &  Slomon,  for  respondent, 

PENDLETON,  J,  The  action  is  by  a  landlord  to  recover  unpaid 
water  charges.  The  question  of  fact  submitted  to  the  jury  was  wheth- 
er defendant  agreed  to  pay  them.    The  appeal  is  based  on  exceptions 

^s»FoT  other  case<i  soe  same  topic  ft  KBT-NUMBBR  In  aU  Key-Ntunbered  DlgesU  ft  Ind«zw 
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to  the  exclusion  of  evidence  and  the  refusal  to  set  aside  the  verdict 
as  against  the  weight  of  evidence. 

Plaintiff's  wife  testified  to  the  oral  agreement  to  pay  the  water 
tax.  Defendant  and  his  son  denied  it.  It  was  a  question  which  to 
believe  as  to  a  pure  question  of  fact.  Plaintiff  called  in  rebuttal 
the  janitor  and  his  wife,  both  of  whom  plaintiff's  wife  had  testified 
were  present  at  the  time  of  the  alleged  agreement.  The  janitor  tes- 
tified that  the  defendant's  son,  who  had  testified  as  a  witness,  was 
not  present  at  the  time  of  the  alleged  agreement.  He  was  then  asked 
to  testify  to  the  conversation  between  defendant  and  plaintiff's  wife. 
This  was  objected  to  as  not  proper  rebuttal,  and  sustained.  The 
janitor's  wife  was  called,  and  the  court  asked: 

**What  do  you  propose  to  prove  by  her? 

"Plaintlirs  Attorney:  That  she  was  present  at  this  conversation. 

''The  Court:  The  same  ruling.  Your  client  testified  that  there  were  two 
persons  preeent  besides  heraelf  on  that  day.  It  you  wanted  to,  you  couldn't 
contradict  her  now.  * 

''Plaintiff's  Attorney:  Exception." 

» 

The  testimony  of  these  witnesses  as  to  the  conversation  was  clear- 
ly part  of  plaintiff's  case  and  not  rebuttal.  If  asked,  the  wife  should 
have  been  allowed  to  testify  as  to  whether  the  boy  was  present  or 
not,  as  the  janitor  had  been  allowed  to  testify;  but  plaintiff's  coun- 
sel did  not  ask  that  question  or  offer  such  testimony,  and  cannot 
complain  on  that  ground.  The  last  line  of  the  court's  statement, 
viz.  "If  you  wanted  to,  you  couldn't  contradict  her  now,"  does  not 
correctly  state  the  law,  but  seems  to  be  immaterial  to  any  question 
involved  in  this  appeal.  It  cannot  be  considered  a  refusal  to  allow  the 
witness  to  testify  as  to  whether  the  boy  was  present,  in  the  absence 
of  any  such  question.  If  counsel  desired  to  raise  that  point,  he  should 
have  asked  the  question,  A  similar  question  to  the  janitor  was  al- 
lowed to  be  answered  without  objection,  and  presumably  the  same 
course  would  have  been  followed  here. 

It  seems  quite  clear  from  what  happened  that  counsel  really  called 
the  witness  to  testify  to  the  conversation,  and,  when  this  was  ex- 
cluded, let  her  go  without  asking  her  about  the  boy's  presence,  either 
by  oversight  or  intention.  The  latter  must  be  presumed.  It  may  well 
be  this  witness  would  not  have  corroborated  her  husband  as  to  the 
boy's  not  being  present,  so  as  to  hear  the  conversation.  It  seems 
probable  from  the  janitor's  testimony  he  was  near  by.  At  all  events, 
I  do  not  think  we  should  speculate  as  to  what  the  witness  might 
have  been  asked  or  answered.  As  matter  of  fact,  the  question  she 
should  have  been  allowed  to  answer  was  not  asked,  and  there  was 
therefore  no  error.  Judgments  should  not  be  lightly  set  aside,  and 
new  trials  granted,  on  mere  possibilities. 

Judgment  should  be  affirmed,  with  $25  costs. 

LEHMAN,  J.,  concurs. 

FINCH,  J.  (dissenting).  While  the  court  below  was  right  in  re- 
fusing to  allow  the  witness  Michael  Monaghan  to  testify  in  rebut- 
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tal  to  the  original  conversation  as  testified  to  by  the  plaintiff's  wife 
upon  the  plaintiff's  case  (lyight  v.  Toledo,  St  Ir.  &.VV.  R.  Co.  [D.  C] 
208  Fed.  158),  yet  the  court  iJelow  erred  in  excluding  altogether  the 
testimony  of  the  witness  Mrs.  Monaghan.  The  defendant  as  a  part 
of  its  defense  had  produced  testimony  that  a  fifth  person,  namely, 
Aaron  Gleicher,  the  son  of  the  defendant,  was  present  at  the  inter- 
view, and  Aaron  had  testified  to  a  statement  made  by  the  plaintiffs 
wife  at  variance  with  her  testimony  given  on  behalf  of  the  plaintiff. 
The  plaintiff,  in  rebuttal,  then  called  Michael  Monaghan,  who  testi- 
fied that  the  said  Aaron  was  not  present  at  the  interview.  The  de- 
fendant then  also  sought  to  call  Mrs.  Monaghan,  who  presumably 
would  have  corroborated  her  husband  as  to  the  fact  that  the  son 
Aaron  was  not  present  at  the  interview.  The  court  inquired  from  tlie 
counsel  for  the  plaintiff  what  he  proposed  to  prove  by  Mrs.  Mon- 
aghan, and  was  informed  by  the  plaintiff's  attorney  "that  she  was 
,  present  at  this  conversation."  The  court  then  apparently  excluded 
the  testimony,  upon  the  theory  that  the  plaintiff  was  attempting  to 
contradict  the  testimonjr  of  the  wife  of  the  plaintiff,  whom  the  court 
assumed  had  only  testified  that  there  were  two  other  persons  pres- 
ent besides  herself,  whereas,  in  fact,  the  record  shows  that  the  plain- 
tiff's wife  had  testified  that  there  were  present  at  the  interview,  be- 
sides herself,  the  defendant  and  Mr.  and  Mrs.  Monaghan. 

The  court  was  thus  in  error,  not  only  as  to  the  facts  appearing 
in  the  record,  but  also  in  holding  that  the  plaintiff  could  not  call  a 
witness  to  testify  to  facts  the  reverse  of  those  testified  by  a  former 
witness.  Koester  v.  Rochester  Iron  Works,  194  N.  Y.  97,  87  N.  E. 
77,  19  L.  R.  A.  (N.  S.)  783,  16  Ann.  Cas.  589.  Since  the  court  be- 
low excluded  the  question  on  this  ground,  it  cannot  be  said  that  the 
jcourt  below  was  misled,  or  relied  to  its  prejudice  upon  the  statement 
of  plaintiff's  counsel,  and  the  witness  should  have  been  allowed  to 
have  been  interrogated  as  to  whether  the  son  Aaron  was  present  at 
the  interview.  The  court  in  its  charge  called  particular  attention  to 
the  testimony  of  the  son  Aaron,  and  the  exclusion  of  any  testimony 
negativing  the  testimony  of  the  son  Aaron  was  therefore  manifestly 
prejudicial.  In  a  case  like  the  one  at  bar,  where  a  question  is  pre- 
sented as  to  the  weight  of  evidence,  the  testimony  of  Mrs.  Monaghan, 
corroborating  her  husband's,  that  the  boy  Aaron  was  not  present, 
might  easily  have  changed  the  result 

It  follows  that  the  judgment  should  be  reversed,  and  a.  new  trial 
granted,  with  costs  to  appellant  to  abide  the  result 
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a04  Misc.  Hep.  58«0 

WILKINS  V.  AMERICAN  SURETY  OO. 

(Sapreme  Court,  Appellate  Term,  First  Department    May  Term,  1918,) 

L  JUDQITENT  ^=»654 — ^RES  JUDICATA — DlftMISSAL  OT*  ReJ?LEViW  ACTIOW. 

Dismissal  without  prejudice  of  replevin  action,  ownership  of  chattels 
not  being  adjwllcated  on  merits,  did  not  estop  surety  on  repleyin  bond, 
when  sued  by  defendant  in  replevin  action,  from  showing  that  plaintiff  in 
replevin  action  was  In  fact  entitled  to  property,  so  that  defendant,  present 
plaintiff,  suffered  no  damage  by  taking. 

2.  New  Tbial  ^s^lOS — ^Newlt  Discovbbed  Evidence — Actioi^  on  Replevin 

Bond. 

In  action  against  surety  on  replevin  bond,  newly  discovered  evidence 
that  plaintiff  in  replevin  action  was  in  fact  entitled  to  property,  so  that 
defendant  in  such  action,  present  plaintiff,  suffered  no  damage  by  taking, 
is  ground  for  new*  trial,  where  replevin  action  was  dismissed  without 
prejudice. 

3.  New  Trial  ^=>163(1)^Insufficient  Moving  Papebs— Order. 

Where  newly  discovered  Evidence  was  sufficient,  If  proven,  to  justify  a 
new  trial  and  judgment  for  plaintiff  on  the  merits,  bnt  moving  papers  for 
new  trial  were  Insufficient,  motion  should  be  denied  without  prejudice  to 
another  motion* 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Leroy  Wilkins  against  the  American  Surety  Company. 
From  an  order  denying  motion  for  new  trial  for  newly  discovered  evi- 
dence after  judgment  for  plaiatiff,  defendant  appeals.  Order  modified, 
and,  as  modified,  affirmed. 

•Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Henry  C.  Willcox,  of  New  York  City  (Arthur  S.  Leeds,  of  New 
York  City,  of  counsel)  for  appellant. 

Edward  A.  Johnson,  of  New  York  City  (Albert  D.  Schanzer,  of 
New  York  City,  of  counsel),  for  respondent. 

FINCH,  J.  [1]  Plaintiff  recovered  a  judgment  against  defendant 
upon  a  bond  given  by  defendant  in  a  replevin  action,  in  which  action 
plaintiflf  was  defendant  and  was  successful  therein  for  lack  of  proof 
on  the  part  of  the  party  who  was  plaintiflF.  Said  action  was  dismissed 
without  prejudice.  It  follows  that  the  ownership  of  the  chattels  in 
question  in  the  other  action  was  not  adjudicated  upon  the  merits. 
When,  therefore,  defendant  surety  company  was  sued  on  its  bond 
because  of  the  failure  of  plaintiflf  in  the  replevin  action  to  successfully 
prosecute  the  same,  the  surety  would  be  entitled  to  show  that  plaintiff 
in  the  replevin  action  was  in  fact  entitled  to  the  property  taken  by  him, 
and  therefore  that  defendant  in  that  action  suflFered  no  substantial  dam- 
age by  the  taking.  Fielding  v.  Silverstein,  70  Conn.  605,  40  Atl.  454, 
is  exactly  in  point,  and  this  i^also  the  law  in  Delaware,  Indiana,  Massa- 
chusetts, and  Illinois.  In  the  state  of  New  York,  in  the  case  of 
Mendelson  v.  Irving,  155  App.  Div.  114,  139  N.  Y.  Supp.  1065,  al- 
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though  the  facts  are  somewhat  different,  the  some  fundamental  prin- 
ciple is  recognized  and  applied,  namdy,  that  an  adjudication  not  on 
the  merits  does  not  estop  a  defendant  from  attacking  a  judgment  in 
favor  of  plaintiff  for  the  value  of  property,  when  he  did  not  own  the 
articles  replevied,  but  the  same  were  taken  by  their  rightful  owner. 

The  replevin  action  referred  to  above  was  brought  by  the  Chase- 
Hackley  Piano  Company  against  plaintiff  in  this  action  for  the  re- 
cover)'  of  two  pianos.  Defendant  in  this  action  now  alleges  to  have 
discovered  evidence  that  the  two  pianos  were  placed  with  plaintiff  upon 
trial,  with  a  view  to  his  purchasing  them,  if  satisfactory,  but  that  plain- 
tiff found  them  unsatisfactory,  and  did  not  purchase  or  pay  anything 
for  them,  but  refused  to  return  them.  This  evidence  is  furnished  by 
one  Paul  Baldwin,  who  swears  he  was  engaged  in  distributing  and 
selling  the  products  of  the  piano  company,  and  placed  the  two  pianos 
with  plaintiff,  acting  as  the  representative  of  the  piano  company. 

[2, 3]  It  is  clear  that  on  the  merits  defendant  should  succeed.  The 
learned  court  below  was  in  error  when,  for  the  reasons  stated,  it  de- 
nied defendant's  application.  The  ocJy  real  difficulty  presented  is 
whether  the  moving  papers-  are  sufficient.  From  these  papers  it  does 
not  appear  how  said  Baldwin  can  expect  to  prove  his  statement  that 
no  payments  have  been  made  by  plaintiff  for  pianos.  It  does  not  ap- 
pear what  standing  Baldwin  had  in  the  company,  whether  he  was  in 
sole  charge  of  the  transaction  in  question,  and  whether  he  is  the  only 
one  having  knowledge  thereof,  or  that  his  testimony  is  essential  to 
complete  ^e  proof  on  this  point,  which  was  lacking  upon  the  trial  of 
the  replevin  case.  It  does  not  affirmatively  appear  that  the  testimony 
of  Baldwin  could  not  have  been  obtained  by  the  exercise  of  due  dili- 
gence upon  the  trial  of  this  action.  Defendant's  attorney  in  this  ac- 
tion was  informed  by  the  then  attorney  for  the  plaintiff  in  the  re- 
plevin action  that  he  "might  obtain  some  information  regarding  the 
case"  from  Baldwin.  It  does  not  appear  why  Baldwin  was  not  pro- 
duced hy  the  attorney  for  the  plaintiff  in  the  replevin  action,  or  that 
defendant's  attorney  in  this  action  had  conferred  with  plaintiff's  at- 
torney in  the  former  action,  so  as  to  have  neglected  any  opportunity 
of  having  discovered  this  evidence.  It  certainly  seems  that,  if  Bald- 
win's testimony  is  of  any  importance,  he  should  have  been  called  in 
the  replevin  action,  or  it  should  at  least  have  been  shown  why  he  was 
not  then  called.  The  proper  disposition  of  this  motion  would  have 
been  to  deny  the  same  without  prejudice  to  a  motion  to  renew  upon 
proper  proof. 

Order  appealed  from  should  therefore  be  modified  in  this  particular, 
and,  as  so  modified,  affirmed,  without  costs  to  either  party  upon  this 
appeal.    All  concur. 
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(Supreme  Ooart,  Appellate  Term,  First  Department.    July  2,  1918.) 

Damaocs  ^s»78(8) — ^PszvAJLTixs  or  Lba8b-*Bbeaob  or  Ij^asb. 

Where  lease  required  landlord  to  furnish  heat,  except  when  he  could 
not  get  ooal,  and  provided  for  S  per  cent  reductton  in  rent  when  heat  was 
not  famished,  the  provision  for  reduction  was  not  unenforceable,  as  call* 
Ing  for  penalty,  instead  of  liquidated  damages. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  District 

Summary  proceeding  by  the  315  West  Ninety-Seventh  Street  Realty 

Company,  landlord,  against  Barney  B.  Borg,  as  tenant    From  a  final 

order  in  such  proceedings,  the  landlord  appeals.    Reversed,  and  new 

trial  granted. 

Argued  June  term,  1918,  before  GUY,  BIJUR,  and  WEEKS,  JJ. 

Ernst,  Fox  &  Cane,  of  New  York  City  (Melville  H.  Cane,  of  New 
York  City,  of  counsel),  for  appellant 
C.  Y.  F^alitz,  of  New  York  City,  for  respondent 

BIJUR,  J.  The  petition  allied  that  two  months'  rent  at  the  rate  of 
$65  per  month  was  due.  The  defendant  counterclaimed  for  breach  of 
tfie  landlord's  covenant  to  furnish  heat  during  part  of  the  two  months 
involved. 

The  fifteenth  clause  of  the  lease  provides  that  the  lessoi*  will  furnish 
without  additional  charge  hot  water  and  steam  heat  during  the  winter 
months,  "except  at  such  time  as  he  is  unable  to  secure  the  necessary 
fuel  from  the  retail  coal  dealers  in  the  borough  of  Manhattan."  It 
is  further  provided  that  sudi  inability  shall  not  impair  the  obligations 
of  the  lease,  "except  that  the  tenant  shall  be  entitled  to  a  reduction  of 
8  per  cent,  in  the  daily  rent  for  each  day  during  whidi  the  said  serv- 
ices are  not  supplied,  etc.  This  provision  is  somewhat  amplified  and 
detailed,  and  there  is  a  further  stipulation  that,  if  the  landlord  is  re- 
quired to  pay  more  than  a  certain  price  per  ton  for  coal,  the  addition- 
al cost  sh^  be  paid  by  the  tenant  in  certain  fixed  proportions. 

To  the  plaintiffs  plea  that  this  clause  fixed  the  allowance  to  be  made 
to  the  tenant  (by  way  of  reduction  of  rent)  the  learned  judge  below 
said: 

*'So  far  as  clause  15  of  the  lease  is  concerned,  I  will  hold  that  it  cannot  be 
enforced.  Clauses  in  leases  which  prox'ide  for  Uquidhted  damages  for  breach 
of  a  covenant  have  time  and  again  been  held  to  he  penalties.  By  parity  of 
reasoning  the  same  situation  appUes  here." 

He  amplified  his  reasons  for  this  conclusion,  but  to  my  mind  the 
ruling  was  erroneous.  The  doctrine  upon  which  courts  have  held  that 
alleged  ''liquidated  damages"  must  be  in  certain  instances  regarded 
as  "penalties"  has  no  application  to  a  case  where  alternative  provision 
is  made  to  pay  for  different  d^rees  or  classes  of  service. 

If  a  tailor  agrees  to  furnish  a  suit  of  clothes,  consisting  of  coat,  vest, 
and  trousers,  for  $100,  but  stipulates  that  if  he  is  unable  to  obtain 
cloth  enough  for  the. vest,  the  price  shall  be  $95,  and  Ae  purchaser 
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agrees  to  purchase  on  these  terms,  it  surely  cannot  be  said  that  there 
is  any  provision  for  liquidated  damages.  Wc  may  think  that  an  al- 
lowance of  $5  for  the  vest  is  top  little  or  too  much,  but  with  the  wis- 
dom displayed  by  the  parties  to  the  bargain  we  are  not  concerned.  It 
suffices  that,  the  contract  contains  no  attempted  provision  for  liqui- 
dated damages,  and  that  there  is  no  room  for  the  application  of  the 
doctrine  whereunder  such  provision  is  sometimes  regarded  as  a  pen- 
alty. 

Judgment  and  final  order  reversed,  and  new  trial  granted,  with  $30 
costs  to  appellant  to  abide  the  event.    All  concur. 


(104  Mlsa  Rep.  681) 

VOLGA  REAIiTY  CORPORATION  v.  CHAUNCEY  HOLT  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    July  2,  1918.) 

1,  Landlobd  and  Tenant  €=»223(2) — ^Rbnt — Countbbclaih. 

In  landlord's  action  for  rent,  the  tenant  could  counterclaim  tor  the- 
violation  of  stipulation  •'to  use  due  diligence  in  furnishing  steam  for 
heating." 

2,  Appeal  and  Bbbob  ^==>173(11) — Scope — ^PBESERVATion'  op  Exceptions. 

The  objection  to  the  tenant's  counterdai^n,  in  a  &uit  for  rent,  that  the- 
tenant  did  not  endeavor  to  reduce  his  damages,  cannot  be  considered  on 
appeal,  if  not  raised  in  the  trial  court. 

3.  Damages  <S5s>62(4)— Failure  to  Heat  PsEMiSEa— Reduction  of  Damages, 

The  tenant's  failure  to  minimize  his  damages  from  the  landlord's  neg- 
lect to  furnish  heat  as  agreed  does  not  preclude  recovery  of  such  damages, 
when  the  method  of  reducing  them  was  speculatire  and  the  tenant  could^ 
not  know  which  of  several  courses  to  pursue. 

4.  Landlobd  and  Tenant  ^=o15&(2) — FaiLxtbe*  to  Repaib — ^Reoovebt. 

Where  the  making  of  the  repair  or  supplying  of  the  defect  by  the  ten- 
ant is  not  plainly  feasible,  he  may  properly  recover  his  actual  proximate- 
loss,  so  far  as  It  was  within  the  contemplation  of  the  parties. 

6.  Landlobd  and  Tenant  <@=»48(2) — Bbeach  of  Lease — Failtjbe  to  Heat — 
Damages. 

The  measure  of  tenant'li  damages  for  the  landlord's  failure  to  pro- 
vide heat  for  the  business  of  printing  and  lithographing  included  the 
pay  for  workmen  caused  to  be  Idle,  extra  overtime  pay,  and  cost  of  using 
machinery  at  other  printing  establishments  during  me  time  when  heat, 
was  not  furnished. 

6.  Landlobd  and  Tenant  «=»48(2) — Bbeach  op  Lease — Failube  to  Heat- 
Damages. 

Where  landlord  vl5lated  stipulation  to  furnish  steam  heat,  the  tenant, 
having  recovered  by  counterclaim  in  action  for  rent  his  actual  damages,. 
could  not  also  recover  the  difference  in  rental  value  of  the  premises,  when 
heated  and  when  unheated.  ... 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action, by  the  Volga  Realty  (Corporation  against  the  Chauncey  Holt 
Company,  Incorporated,  wherein  defendant"  filed  a  counterclaim.  Judg- 
ment on  verdict  for  defendant,  and  plaintiflE  appeals.  Modified  and 
affirmed,  on  condition. 

Argued  June  term,  1918,  before  GUY,  BIJUR,  and  WEEKS,  JJ. 
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Kenneth  C.  Newniaii,  of  New  York  City  (David  T.;^imthi  of  New 
York  City,  of  counsel),  for  appellant. 
Alfred  E.  Ominen,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  $470.33,  the  agreed  rental  for  the 
months  of  January  and  February,  1918,  under  a  lease  to  defendant  of 
a  loft  in  a  building  owned  hy  the  plaintiff,  in  which  it  was  provided  that 
the  lessee  would  not  use  any  part  thereof  for  any  purpose  "more  dan- 
gerous thereto  than  printing  and  lithographing."  Defendant  counter- 
claimed  in  the  sura  of  $500  for  damages  arising  out  of  the  breach  of 
the  landlord's  express  covenant  in  the  lease  to  "use  due  diligence  in 
furnishing  steam  for  heating  the  premises,  *  *  *  but  shall  not  be 
held  responsible  for  interrupted  steam  supply.    *     *    *  " 

The  tenant  proved  that  during  one  week  in  January  there  was  not 
heat  at  all,  and  that  during  two  or  three  weeks  the  heat  was  so  much 
diminished  as  to  make  it  very  difficult  to  continue  business  on  the 
premises.  By  experts  it  proved  that  the  difference  in  rental  value 
by  reason  of  the  defective  heating  was  half  the  amount  of  the  rent 
claimed,  namely,  $235 ;  that  during  the  week  when  it  could  not  operate 
at  all  he  paid  his  workmen,  though  idle,  $259 ;  that  during  the  week 
when  it  was  able  to  operate  at  all  it  was  compelled  to  pay  overtime  for 
workmen,  whom  it  had  employed  in  order  to  do  the  normal  amount 
of  work  per  diem,  $86.36,  and  also  paid  to  other  printing  establish- 
ments, for  the  use  of  machinery  similar  to  that  in  its  own  place, 
which  could  not  be  operated  because  of  the  cold,  $68.75 — a  total  of 
$649.11.  The  verdict  of  the  jury  was  in  favor  of  the  defendant,  and 
equivalent  to  a  finding  that  defendant  was  entitled  to  a  counterclaim 
equal  to  the  amount  of  plaintiff's  claim,  namely,  $470.33. 

[1,2]  Plaintiff  claims  that  the  verdict  was  irregular,  but  I  find  no 
merit  in  that  contention.  It  contends,  also,  that  the  basis  of  this  coun- 
terclann  was  negligence,  in  which  I  cannot  agree  with  it.  It  also  claims 
that  the  verdict  ought  not  to  stand,  because  defendant  brought  this 
damage  upon  itself.  In  elaborating  this  point  its  counsel  also  impliedly 
contends  that  the  defendant  did  not  endeavor 'to  reduce  the  damages. 
As  to  this  point  it  may  be  said  that  it  was  not  raised  in  the  court  be- 
low, and  cannot,  therefore,  fairly  be  considered  on  this  appeal. 

[3]  But,  apart  from  that  consideration,  it  is  quite  evident  that  the 
doctrine  as  expressed  in  Allen  v.  McConihe,  124  N.  Y.  342,  26  N.  E. 
812,  and  Huber  v.  Ryan.  57  App.  Div.  34,  67  N.  Y.  Supp.  972,  has 
no  application  here,  because  nothing  is  pointed  out  whereby  the  defend- 
ant could  have  reduced  the  damage,  nor  any  means  whereby  it  could 
have  prevented  it.  Defendant  was  certainly  not  bound  to  speculate 
on  what  course  might  ultimately  result  in  the  least  cost,  to  remedy  the 
injury  done  by  the  landlord,  and  this  was  particularly  so  in  this  case, 
because  the  tenant  could  not  know  how  long  the  lack  of.  heat  would 
last.  Auxiliary  means  of  beating,  which  it  might  procure,  might,  as 
matter  of  f  Act,  prov^  very  much  more  expensive  than  the  measure  of 
damage  ultimately  adopted,  and  vice  versa. 

Finally,  the  {rfaintiff  contends  that  defendant  was  not  entitled  to 
any  ^specinr'  damages.    Just  what  the  appellant  means  by  this  term 
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is  not  explained  in  detail,  but  manifestly  it  refers  to  the  recorer^  of 
the  wages  and  expenses  of  leasing  other  machinery  of  which  I  have 
spoken.  Counsel  also  contends,  though  this  is  not  urged  in  his  brief, 
but  was  presented  by  due  exception  to  the  court's  charge,  that  the 
tenant  was  not  entitled  to  both  the  difference  between  the  rent  reserved 
and  the  rental  value  of  the  premises  without  heat,  and  the  other  dam- 
ages, but  only  to  one  or  the  other.  This  exception,  and  the  objectiwi  to 
the  measure  of  damage  adopted,  raises  the  question  of  law  upon  this 
appeal. 

Much  confusion  has  been  caused  by  failing  to  distinguish  between 
cases  dealing  with  eviction,  or  failure  to  give  possession  of  property, 
and  those  in  which  the  measure  of  damage  for  breach  of  an  express 
covenant  to  repair,  or  to  furnish  heat  or  steam,  are  involved.  Of  the 
former  class  is  l^ack  v.  Patchin,  42  N.  Y.^  167,  172,  1  Am.  Rep.  506. 
All  that  was  there  held  was  that,  if  the  eviction  is  caused  without  act 
or  fault  on  the  part  of  the  landlord,  merely  nominal  damages  should 
be  awarded,  in  analogy  to  the  principle  applicable  to  vendor  and  vendee 
of  real  estate;  but,  if  the  default  occurs  through  the  voluntary  act 
or  omission  of  the  landlord,  the  tenant  is  entitled  to  recover  the  dif- 
ference between  the  rent  reserved  and  the  rental  value.  The  latter 
rule  was  laid  down  in  opposition  to  the  claim  that  merely  nominal  dam- 
ages, might  be  recovered  It  was  not  intended  to  determine  that  in  no 
event  can  the  tenant  recover  more.  Indeed,  the  difference  between  the 
rent  reserved  and  the  rental  value  is  said  to  express  merely  the  mini- 
mum amount  of  damage  in  Williamson  v.  Stevens,  84  App.  Div.  518, 
521,  82  N.  Y.  Supp.  1047. 

In  cases  where  construction,  repairs,  or  improvements  are  involved, 
we  find  reference  invariably  made  to  Witherbee  v.  Meyer,  155  N.  Y. 
446,  SO  W.  E.  58,  and  Thompson  Co.  v.  Durant  Co.,  144  N.  Y.  34,  39 
N.  E.  7.  In  the  former,  however,  the  rule  of  difference  in  rental  value 
was  annotmced  as  the  correct  rule  there  applicable,  as  against  a  claim 
for  profits  which  could  have  been  earned,  had  the  premises  been  in 
the  condition  warranted.  But  even  there  it  was  recognized  (155  N.  Y. 
453,  454,  50  N.  E.  58)  that  under  appropriate  circumstances,  and  upon 
proper  pleadings,  even  profits  may  be  recovered.  In  the  Thomps<m 
Case  it  was  held  that  the  tenant  might  recover  the  difference  in  rental 
value  by  reason  of  the  failure  of  the  landlord  to  make  repairs  rather 
than  be  relegated,  as  the  landlord  claimed,  exclusively  to  recovering 
the  cost  of  making  the  repairs,  where  that  practically  involved  a  re- 
construction of  part  of  the  building.  That  other  damage  might  also 
be  recovered  in  an  appropriate  case  was  distinctly  pointed  out  at  page 
47  of  144  N.  Y.  (39  N.  E.  7). 

[4]  These  cases,  therefore,  do  not  hold,  in  the  event  of  a  breach  of 
an  express  coven^t  to  repair,  or,  as  the  case  may  be,  to  furnish  steam 
for  heat  or  power,  or  hot  water,  that  the  tenant  may  not  recover  either 
the  cost  of  repair  or  other  proximate  damage  within  the  contemplation 
of  the  parties,  even  to  the  extent  of  recovering  profits.  On  the  con- 
trary, if  carefully  read,  they  recognize  such  right  It  is  entirely  ra- 
tional and  consonant  with  every  precedent  that  the  tenant  is  entitled 
to  be  compensated  for  the  breach  of  a  covenant  on  the  part  of  his 
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landlord,  precisely  as  he  would  be  for  the  breach  of  any  other  agree- 
ment on  the  part  of  one  who  had  contracted  with  him.  As  was  said 
bv  the  Court  of  Appeals  in  Griffin  v.  Colver,  16  N.  Y.  489,  494,  69  Am. 
Dec.  718: 

**The  broad,  general  rale  in  such  oases  Is  that  the  party  Injured  Is  entitled 
to  reoover  all  his  damages,  including  gains  prevented,  as  well  as  losses  cms^ 
tained ;  and  this  rule  is  subject  to  but  two  conditions :  The  damages  must  be* 
such  as  jnay  fairly  be  supposed  to  have  entered  into  the  contemplation  of  the 
parties  when  they  made  the  jcontract — ^that  is,  must  be  such  as  might  natural- 
ly be  expected  to  follow  its  violation ;  and  they  must  be  certain,  both  in  their 
nature  and  in  reelect  to  the  cause  from  which  they  proceed." 

It  has  been  repeatedly  held  that  the  tenant  may  recover  the  cost  of 
doing  that  which  the  landlord  has  agreed  to  do  but  has  not  done. 
Schick  V.  Fleischauer,  26  App.  Div.  210,  49  N.  Y.  Supp.  962;  Myers 
V.  Burns,  35  N.  Y.  269,  270,  272;  Hexter  v.  Knox,  63  N.  Y.  561,  567; 
Ely  V.  Fahy,  79  Hun,  65,  67,  29  N.  Y.  Supp.  667;  Silberherg  v.  Trach- 
tenberg  58  Misc.  Rep.  536,  109  N.  Y.  Supp.  814;  Ely  v.  Spiero,  28 
App.  Div.  485,  489,  51  N.  Y.  Supp.  124.  It  seems  to  me  to  be  clear, 
however,  that  where  the  making  of  the  repair  or  supplying  of  the  de- 
fect by  the  tenant  is  not  plainl)r  feasible,  he  may  properly  recover  his 
actual  proximate  loss  so  far  as  it  was  within  the  contemplation  of  the 
parties.  Messmore  v.  N.  Y.  Shot  Co.,  40  N.  Y.  422 ;  Meyer  v.  Haven, 
70  App.  Div.  529-536,  537,  75  N.  Y.  Supp.  261 ;  I>vy  v.  Roosevelt, 
131  App.  Div.  8,  115  N.  Y\  Supp.  475 ;  Griffin  v.  Colver,  16  N.  Y.  489, 
69  Am.  Dec.  718;  Nemrow  v.  Catering  Co.,  121  App.  Div.  481,  483, 
106  N.  Y.  Supp.  109;  Bernstein  v.  Meech,  130  N.  Y.  354,  359,  29  N. 
E.  255;  Friedland  v.  Myers,  139  N.  Y.  432,  436,  437,  34  N.  E.  1055. 
See,  also,  Stevens  v.  State  of  New  York,  65  Misc.  Rep.  240,  121  N. 
Y.  Supp.  402. 

[6]  In  the  instant  case  it  is  quite  evident  that  defendant's  purpose 
in  leasing  the  loft  w^  known  to  the  plaintiff;  it  being  designated  in 
the  lease  as  for  printifig  and  lithographing.  This  brings  the  case  with- 
in the  distinction  or  exception  noted  in  Thompson  Co.  v.  Durant  Co., 
supra,  144  N.  Y.  34,  39  N.  E.  7,  namely,  as  a  lease  for  a  special  purpose. 
The  damages  proved  by  the  defendant  seem  to  me,  also,  to  fall  within 
the  distinction,  expressed  in  Griffin  v.  Colver,  of  being  certain,  prox- 
imate, and  within  tibe  contemplation  of  the  parties  at  the  time  the  agree- 
ment was  made. 

[I]  Since  no  questicwi  of  profits  was  submitted  to  the  jury,  that 
subject  need  not  he  discussed.  It  seems  clear  to  me  that,  so  far  as 
the  wages  and  the  cost  of  the  use  of  other  machines  goes,  the  defend- 
ant did  no  more  than  repair  or  replace  the  damage  or  injury  done  to 
it  by  the  plaintiff's  default  But,  on  the  other  hand,  I  am  of  opinion 
that  defendant  was  not  entitled  to  recover  those  damages,  and  also  the 
difference  between  the  rent  reserved  and  the  rental  value  of  the  prem- 
ises unheated.  When  defendant  recovered  the  wages  of  its  workmen 
rendered  idle  hjr  the  cold,  and  the  wages  of  the  ^ditional  workmen 
(overtime)  required  to  do  what  was  the  normal  weekly  work,  .and  the 
cost  of  the  use  of  the  machines  of  others  to  replace  its  own,  which 
were  rendered  unavailaWe  by  the  lack  of  heat,  it  was  entirely  compen- 
sated for  the  fact  that  the  premises  were  not  heated  (except,  of  course, 
172N.Y.S.— 14 
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as  to  the  iteni  of  profits^  for  which  nod^im  is  msKle).  Had  it  s0  chosen, 
it  might  have  recovered  the  difference  in  the  rentar  value,  and  accepted 
that  sum  as  compensation  for  the  damage.  Theoretically  it  would 
then  have  had  premises  adequately  heated.  Similarly,  it  might,  have 
installed  some  adequate  heating  appliance  with  the  same  restUt.  But, 
having  sought  compensation  by  recovering  the  actual  loss  caused  by 
the  landlord's  default,  it  cannot  also  recover  that  loss  in  another  form, 
by  way  of  difference  in  rental  value.  See  Drago  v.  Mead,  30  App.  Div. 
25&-260,  51  N.  Y,  Supp.  36;  Myers  v.  Burns.  35  N,  Y.  269,  272,  273. 
As  it  is  not  possible  to  distinguish  in  the  general  verdict  the  amount 
awarded  by  the  jury  for  the  several  items  of  damage  claimed,  the 
judgment  will  have  to  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event,  unless  within  10  days  after  serv- 
ice of  a  copy  of  the  order  entered  hereon,  with  notice  of  entry,  the  de- 
fendant stipulates  that  the  judgment  in  its  favor  be  vacated,  and  that 
a  judgment  be  entered  in  favor  of  the  plaintiff  for  the  sum  of  $235.17, 
with  appropriate  costs  in  the  court  below,  in  which  event  the  judgment, 
as  so  modified,  is  affirmed,  without  costs  to  either  party.    All  concur. 


INGALLS  et  al.  v.  NUTTEB. 
(Supreme  Court,  Special  Term,  Schoharie  Qoimty.    August  81,  1918.) 

1.  Attachment  ^s»236 — Wabbant — Vacation. 

A  motion  to  vacate  a  warrant  of  attachment,  when  founded  only  on  the 
papers  on  which  it  was  granted,  must  be  made  to  the  court,  or,  if  the 
warrant  was  granted  by  a  judge  out  of  court,  to  such  judge,  in  view  of 
Code  Civ.  Proc.  §{  241,  683. 

2.  Attachment  ^s»119— Removal  of  Pbopebty  fbom  State — ^Affidavit  awd 

Petition. 

An  affidavit  in  attachment  of  hay  alleged  to  have  been  removed  by  de- 
fendant without  plaintiff's  consent,  and  attempted  to  be  shii^ped  out  of 
the  state  without  payment  made,  when  considered  in  connection  with 
the  complaint,  alleging  the  removal  to  be  with  intent  to  deifraud  tbe 
owners,  showed  cause  for  issuing  a  warrant  of  attachment,  under  Oode 
Civ.  Proc.  i  636,  subd.  2. 

3.  Attachment  <@=»lld— Affidavit  and  CoMPJuaNT--GoNVBBsiON— ^Rxmoyax 

OF  Pbopebtt. 

An  affidavit  in  attachment  of  hay  alleged  to  have  been  removed  from 
plaintifTs  premises  without  payment  being  made,  to  be  shipped  to  another 
state,  in  connection  with  the  complaint,  alleging  that  the  removal  was 
with  intuit  to  cheat  and  defraud  the  owners,  showed  a  cause  of  action  for 
wrongful  conversion  of  personal  property,  under  Code  Civ.  Proc  f  635, 
subd.  2. 

4.  Attachment  ^=»154 — Wabbant— Amendment. 

A  warrant  ot  attachment  for  unlawful  removal  of  hay  with  intent  tx> 
ship  it  out  of  the  state  without  payment,  being  sufficient  to  show  a  con- 
version and  attempted  removal  from  the  state,  was  amendable,  under 
Code  Civ.  Proc.  §  723,  by  addition  of  an  allegation  that  the  removal  was 
with  Intent  to  defraud  creditors,  to  make  It  comply  .with  section  641,  and 
section  636,  subd.  2. 

5.  Attachment  ^=»136— Undebtakino — ^Amendmbiht. 

The  undertaking  for  a  warkrant  of  atta<^hme^t,  DaUing  to  state  that  tlie 
sureties  are  householders  or  freeholders,  as  required  by  Coda  Civ.  Proc  $ 

4s»Por  other  cams  ««•  tame  topic  A  KET-NUMBBR  In  all  K«y-Nuttib«rM  DlgMtn  4  ladasw 
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812,  may  be  amended  afte^  Uasuance,  mmc  pro  t'unb,  pursdanl  td  sedtloo 
723,  by  the  addition  of  such  statement. 

Action  by  Dexter  O.  logklls  and  another  against  George  W.  Nut- 
ter. On  defendant's  motion  to  vacate  warrant  of  attachment.  Denied 
conditionally. 

Sewell  &  France,  of  Sidney  (Henry  B.  Sewell,  of  Sidney,  of  coun- 
sel), for  plaintiffs. 
Herbert  C.  Kibbe,  of  Sidney,  for  defendant. 

NICHOLS,  J.  The  notice  of  motion  states  that  the  motion  to  va- 
cate the  warrant  of  attachment  issued  herein  August  5,  1918,  is  made 
only  upon  the  papers  upon  which  it  is  granted.  The  venue  of  the  ac- 
tion is  "Supreme  Court,  County  of  ifelaware,"  and  the  warrant  of 
attachment  is  signed  by  ^'I^ewis  F.  Raymond,  Delaware  County  Judge.'' 
Section  241  of  the  Code  of  Civil  Procedure  pmvides : 

"A  county  Jndge  within  his  county  possesses,  and  upon  proper  application 
nmst  exercise,  the  power  conferred  by  law  In  general  language  upon  an  officer 
authorized  to  perform  the  duties  of  a  Justice  of  the  Supreme  Ck>urt  at  cham- 
bers or  out  of  court." 

[1]  The  moticMi  to  vacate  the  warrant,  being  founded  only  upon 
the  papers  upon  which  it  was  granted,  must  be  made  to  the  court,  or, 
if  the  warrant  was  granted  by  a  judge  out  of  court,  to  the  same  judge 
in  court  or  out  of  court,  and  with  or  without  notice  if  he  deems  proper. 
Code  of  Civil  Procedure,  §  683.  The  application  was  not  made  to 
Judge  Raymond,  the  judge  who  granted  the  warrant  of  attachment, 
and  I  would  dismiss  the  proceeding,  except  for  the  fact  that  the  de- 
fendant's attorney,  who  makes  the  motion,  and  the  plaintiffs' 
attorney,  who  (Dppk)sed  the  motion,  raise  no  question  about  the 
jurisdiction  of  the  Special  Term  to  hear  and  decide  the  motion, 
and  must  be  deemed  to  have  consented  thereto.  At  any  rate,  things 
were  done  by  both  the  attorneys  for  the  plaintiff  and  the  defendant 
during  the  argument  of  the  motion  which,  to  my  mind  at  least,  con- 
ferred jurisdiction  upon  the  court,  or  upon  myself  as  a  judge  out  of 
court,  even  assuming  that  the  previous  consent  above  specified  did  not. 

The  complaint  in  the  action  is  verified.  The  affidavit  of  verification 
is  upon  the  cover,  and  purports  to  have  been  verified  August  5,  1918. 
Folded  within  this  same  cover,  and  after  the  last  pa^  of  the  complaint, 
but  between  that  and  the  affidavit  of  verification,  are  contained  the 
following  papers,  in  the  following  order,  vi^. :  First,  the  affidavit  of 
Edmund  A.  Howes,  verified  August  5,  1918 ;  second,  the  undertaking 
on  isstiii^  attachment,  dated,  acknowledged,  and  verified  August  5^ 
1918,  and  an  approval  at  the  bottom  of  said  undertaking  of  the  sure- 
ties in  said  undertaking,  by  Lewis  F.  Raymond,  Delaware  County 
Judge.  On  the  hack  of  the  foregoing  papers,  including  the  summons 
and  complaint,  is  indorsed : 

**Read  on  application  for  order  August  5,  1918. 

t     "liewls  F.  Bnymond,  I>elaware  County  Judge," 

Then  fpUows  the  warrant  of  attachment  and  the  verification  of  the 
complaint  upon  the  cover.     The  warrant  of  attachment  recites  the 
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aflSdavit  of  Edmund  A.  Howes,  verified  August  5,  1918,  *Vhich  was 
presented  to  me  on  such  application,  with  the  summons  in  said  action," 
and  makes  no  reference  to  the  complaint.  All  of  these  papers  are 
fastened  securely  together  with  eyelets,  and  show  clearly  that  all  of 
said  papers  were  read  and  passed  upon  by  the  judge  who  granted  the 
warrant.  Upon  the  hearing  of  the  motion,  the  defendant's  attorney 
objected  to  the  reading  of  tne  complaint  upon  the  ground  that  it  was 
not  specified  in  the  warrant  as  having  been  presented  to  the  judge  who 
granted  the  warrant,  and  upon  the  further  ground  that  the  affidavit  of 
verification  to  the  complaint,  being  after  the  papers  as  hereinbefore 
specified,  that  the  complaint  was  not  verified,  and  therefore  had  no 
probative  effect.  After  an  inspection  of  these  documents,  I  permitted 
the  complaint  to  be  read,  whereupon  the  defendant's  attorney  read  the 
answer,  which  is  verified  August  13,  1918,  and,  the  defendant's  attor- 
ney having  read  the  answer,  pursuant  to  section  768  of  the. Code  of 
Civil  Procedure,  I  permitted  the  plaintiff  to  file  an  additional  affidavit 
of  Dexter  O.  Ingalls,  which  is  verified  September  2,  1918.  This,  in 
effect,  changed  the  motion  from  a  motion  founded  only  on  the  papers 
on  which  the  warrant  of  attachment  was  granted  to  a  motion  founded 
upon  proof  by  affidavit,  and  which  motion  may  be  regarded  as  having 
been  heard  by  a  judge  out  of  court,  and  not  by  a  Special  Term.  And 
under  the  provisions  of  section  723  of  the  Code  of  Civil  Procedure  I 
permit  an  amendment  of  the  warrant  of  attachment  by  reciting  there- 
in, after  the  statement,  "And  whereas,  it  appears  to  my  satisfaction,  by 
the  affidavit  of  Edmund  A.  Howes,  verified  the  5th  day  of  August, 
1918,"  the  following  additional  recital,  to  wit:  "And  after  reading 
and  filing  the  complaint,  duly  verified  August  5,  1918,"  the  terms  of 
which  amendment  are  hereinafter  stated. 

[2,3]  The  affidavit  of  the  plaintiff,  upon  which  the  original  war- 
rant was  granted,  alleges  a  cause  of  action  to  recover  the  sum  of  $225 
from  the  defendant,  over  and  above  all  counterclaims  for  hay  sold  to 
the  defendant,  being  about  26  tons,  at  $9  per  ton,  and  straw,  amounting 
to  about  $10  to  be  paid  for  before  being  taken  from  the  premises  of 
the  plaintiff ;  that  the  defendant  has  removed  said  hay  from  said  prem- 
ises to  the  depot  at  Sidney  Center  without  the  consent  of  the  plain- 
tiffs, and  has  refused  to  pay  for  the  same,  and  is  about  to  ship  the 
same  out  of  the  state  of  New  York  to  Pennsylvania.  The  complaint 
alleges  the  same  facts,  and,  further,  that  the  defendant  is  removing 
the  same  with  intent  to  cheat  and  defraud  the  owners  thereof .  This 
shows  a  cause  of  action  for  a  wrongful  conversion  of  personal  prop- 
erty, pursuant  to  subdivision  2  of  section  635  of  the  Code  of  Civil  Pro- 
cedure, and  it  further  shows  one  of  the  causes  for  issuing  a  warrant 
of  attachment  provided  by  subdivision  2  of  section  636  of  the  Code  of 
Civil  Procedure,  to  wit: 

"If  the  defendant  is  a  natural  person,  that  he  or  It  has  removed  or  is  about 
to  remove  property  from  the  state  with  intent  to  defraud  his  or  its  creditors." 

The  allegations  of  the  affidavit,  supplemented  by  the  allegations  in  the 
complaint,  that  the  defendant,  having  purchased  hay  whic^  he  was  to 
pay  for  before  it  was  removed  from  the  premises,  wrongfully  and  un- 
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lawfully  removed  the  same  to  the  railroad  station  and  consigned  the 
same  to  the  state  of  Pennsylvania,  are  sufficient  to  support  the  in- 
ference that  the  defendant  is  about  to  remove  property  from  the  state 
with  the  intent  to  defraud  his  creditors. 

[4]  The  defendant,  in  his  motion  to  vacate  the  attachment,  makes 
the  same  upon  the  ground,  amongst  others,  that  it  fails  to  recite  the 
grounds  of  attachment  as  required  by  section  641  of  the  Code  of  Civil 
Procedure,  by  not  naming  any  of  the  reasons  specified  by  section  636, 
subdivision  2.    The  statement  in  the  warrant  is  as  follows : 

"That  the  defendant  has  wrongfully  and  anlawftilly  removed  from  the 
premises  now  belon^g  to  Henry  Undenvood  a  quantity  of  hay,  and  loaded 
the  same  In  a  car  at  the  Maywood  depot,  where  the  same  now  Is  located,  and 
the  defendant  has  ordered  and  Is  about  to  ship  the  same  out  of  the  state  of 
New  York  without  payment  for  Mune,  without  the  cooaent  of  the  plaintiffa, 
and  convert  the  same  to  his  own  use." 

This  statement  does  not  state  that  the  defendant  purchased  the  hay 
and  was  not  to  remove  the  same  until  paid  for,  nor  does  it  state  that  he 
is  about  to  remove  said  hay  from  the  state  with  intent  to  defraud  his 
creditors.  The  conversion  fairly  appears  from  the  statement ;  and  the 
statement  that  the  defendant  is  about  to  ship  the  same  oht  of  the  state 
of  New  York  without  payment  for  same,  and  without  the  consent  of 
the  plaintiffs,  and  convert  the  same  to  his  own  use,  while  insufficient 
in  itself,  perhaps,  to  state  the  grounds  of  attachment,  yet  they  were 
sufficient  to  show  a  conversion  of  the  property,  and  the  attempt  to 
remove  the  same  from  the  state  of  New  York,  and  to  convert  the  same 
to  the  defendant's  use.  I  think,  therefore,  that  under  the  provisions 
of  section  723  of  the  Code  of  Civil  Procedure  the  plaintiff  may  amend 
the  said  warrant  of  attachment  by  adding,  after  the  words  contained 
therein,  "and  convert  the  same  to  his  own  use,"  the  followii^  state- 
ment, to  wit:  "And  that  the  defendant  is  about  to  remove  said  prop- 
erty from  the  state  with  intent  to  defraud  his  creditors" — and  which 
amendment  is  permitted  on  the  terms  and  conditions  hereinafter  stated. 

[6]  The  defendant  assigned,  as  additional  reasons  for  vacating  the 
warrant,  that  the  undertaking  upon  which  it  is  issued  is  defective,  in 
that  the  sureties  in  their  affidavits  do  not  state  that  they  are  either  house- 
holders or  freeholders.    The  verification  of  the  undertaking  reads: 

"Says  that  he  is  a  resident  of  the  county  of  Delaware,"  respecting'the  first 
surety,  and  that  **8he  is  a  resident  of  the  county  of  Delaware/'  re^>ecting  the 
second  surety,  who  Is  a  woman. 

Section  812  of  the  Code  of  Civil  Procedure  requires  that  the  under- 
taking must  be  accompanied  with  the  affidavit  of  each  surety  sub- 
joined thereto  that  he  is  a  resident  of  and  a  householder  or  freeholder 
within  the  state.  And  I  permit  the  filing  of  a  new  undertaking  nunc 
pro  tunc,  pursuant  to  section  723  of  the  Code  of  Civil  Procedure,  in 
which  the  sureties  shall  state  in  their  affidavits  subjoined  thereto  that 
they  are  either  householders  or  freeholders  as  the  case  may  be. 

The  foregoing  amendments  are  permitted  on  the  following  terms 
and  amditions,  viz.:  Upon  the  payment  of  the  sum  of  $25  by  the 
plaintiff  to  the  defendant's  attorney  within  10  days  after  the  making 
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and  entT}'  of  the  order — ^and  the  defendant's  motion  Is  denied,  without 
costs.  In  the  event  of  the  nonpayment  of  the  said  sum  of  $25,  as  here- 
inbefore provided,  then  the  defendant's  motion  is  granted,  with  $10 
costs. 


UNITED  STATES  REALTY  &  IMPROVEMENT  GO.  v.  EWING. 
(Supreme  Ck)urt,  Appellate  Term,  First  Department.    September  8,  1918.) 

1.  Landlord  and  Tenant  €=>90(6) — Renewal  op  I^ease — Obai,  Aoseement. 

NotwlthstaDding  clause  In  lease  proyiding  tor  automatic  renewal  in 
the  absence  of  a  three  months'  written  notice  to  the  ocmtrary,  the  parties 
could  agree  orally  on  a  termination  or  waive  the  requirement  of  a  written 
notice. 

2.  IiANDi:X>BD  AND   TENANT  ^=S»106 — ^ACTIONS  FOB  RBNIN— DsnBNBBB— TEBMINA- 

TION. 

Notwithstanding  clause  in  lease  calling  for  automatic  renewal  In  the 
absence  of  a  three  months'  written  notice  to  the  contrary,  oral  agreement 
of  termination  or  walrer  of  such  notice,  if  proved,  Is  a  good  defense  to  an 
action  for  rent  for  the  period  after  the  expiration  of  the  original  term. 
8.  Landloed  and  Tenant  9=s>280(9) — Actions  rem  RB?n>*-PLBADiNa— 
Waiver. 

In  action  for  rent  accruing  after  expiration  of  original  term,  allegations 
that  defendant  notified  plaintiff  of  intention  to  surrender,  and  plaintiff 
accepted  the  notice,  sufficiently  pleaded  waiver  of  renewal  clause  requir- 
ing three  months'  written  notice,  to  warrant  admission  of  evidence  on 
such  issue. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  United  States  Realty  &  Improvement  Company 
against  Hampton  D.  Ewing.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

George  H.  Oilman,  of  New  York  City,  for  appellant. 
Babbage  &  Sanders,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  The  action  is  for  rent  under  a  renewal  lease 
for  a  year  from  April  30,  1917,  to  April  30,  1918,  claimed  to  result 
from  the  failure  of  either  party  to  give  a  notice  in  writing  three 
months,  prior  to  the  expiration  of  the  written  lease,  which  expired 
by  its  terms  April  30,  1917.  The  written  lease  contained  the  follow- 
ing clause : 

"Eleventh.  It  is  further  understood  and  agreed  that  this  lease  and  the  terms 
hereby  created  shall  be  deemed  to  be  and  shall  be  renewed  and  extended  for 
the  further  term  of  one  year  from  the  expiration  of  the  term  hereby  granted 
unless  either  party,  at  least  three  months  prior  to  the  termination  hereof, 
shall  give  notice  to  the  other  in  writing  of  an  intention  to  surrender  or  for  pos- 
session of  the  premises,  as  the  case  may  be,  on  the  date  ftxed  for  the  expiration 
of  the  term.  The  rent  during  such  extended  term  or  renewal  shall  be  at  the 
same  rate  as  the  rate  provided  herein  for  the  last  year  of  the  term  hereby 
created,  and  such  renewal  and  extension  shall  be  upon  all  the  terms,  condi- 
tions and  covenants  herein  contained,  including  this  clause.  Notice  under  ttiis 
clause  may  be  given  by  the  landlord  to  the  tenant  edjther  personally  or  by  writ- 
ing left  upon  the  premises,  or  by  mail  addressed  to  the  tenant  at  the  de- 
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mised  premises.    Notice  by  the  tenant  to  the  landlord  must  be  given  by  send- 
ing the  same  by  registered  mail  to  the  landlord  addressed  to  ,  or  by 

serving  the  same  personally  upon  the  landlord,  or  upon  the  agent  In  charge  of 
the  building." 

[1,  2]  .It  was  alleged  in  the  complaint  and  admitted  by  the  answer 
that  a  notice  in  writing  under  this  clause  had  not  been  given  by  ei- 
ther party.  The  answer  alleged,  however,  that  on  or  before  January 
28,  1917,  and  on  several  occasions  subsequent  thereto  defendant  duly 
notified  the  plaintiff  of  his  intention  to  surrender  the  premises  on 
the  30th  day  of  April,  1917,  and  plaintiff  duly  accepted  said  notice 
and  duly  notified  this  defendant  that  it  would  lease  the  premises  to 
other  parties.  Assuming  that  under  the  terms  of  the  lease  it  was 
renewed  for  the  further  term  of  one  year,  unless  a  notice  in  writing 
was  given,  the  parties  might  orally  agree  on  a  termination,  or  waive 
the  requirement  of  a  written  notice,  and,  if  such  a  waiver  by  plain- 
tiff were  sufficiently  alleged  and  proved,  it  would  be  a  defense  to 
this  action. 

[3]  The  word  "waiver"  is  not  used  in  the  answer,  but  if  the  facts 
alleged  in  the  answer  above  referred  to,  that  plaintiff  accepted  the 
notice  of  the  defendant,  that  he  intended  to  surrender,  and  notified 
defendant  he  would  lease  the  premises  to  other  parties,  are  true, 
they  constitute  a  waiver  of  the  requirement  of  notice  in  writing,  and 
are  as  such  sufficiently  pleaded,  although  not  specifically  called  a  waiv- 
er in  the  pleading.  Pope  Mfg.  Co.  v.  Rubber  Goods  Mfg.  Co.,  110 
App.  Div.  341,  97  N.  Y.  Supp.  73;  Ryan  v.  City  of  New  York,  177 
N.  Y.  271,  69  N.  E.  599;  Todd  v.  Union  Casualty  &  Surety  Co.,  70 
App.  Div.  52,  74  N.  Y.  Supp.  1062. 

At  the  trial  defendant  offered  to  testify  to  a  conversation  with  the 
agent  of  plaintiff  in  January,  1917.    This  was  objected  to. 

Defendant's  Counsel:  I  want  to  prove  now  that  Mr.  Mack  called  for  tHe 
purpose  of  trying  to  get  out  of  the  lease,  and  got  Mr.  B\vlng's  consent  to 
get  out;   that  the  proposition  came  from  them,  and  not  Mr.  Swing. 

And  again  counsel  stated :   - 

Defendant's  Counsel:  I  have  set  up  In  my  answer  that  on  or  about  the 
28th  day  of  January,  1917,  the  plaintiff  notified  the  defendant  that  he  was 
going  to  lease  the  premises,  67  Wnll  street,  to  other  parties.  I  desire  to  prove 
that  allegation  in  the  answer. 

And  again: 

Defendant's  Oouns^:  Do  I  understand  your  honor  to  refuse  to  allow  us 
to  prove  that  over  three  months  prior  to  the  expiration  of  the  leajse  plaintiff 
notiiied  us  that  It  would  lease  the  premises  to  otlier  parties? 

The  testimony  was  objected  to  on  the  ground,  among  others,  that 
no  waiver  was  pleaded.  The  objection  was  sustained.  The  effect 
of  this  ruling  was  to  exclude  evidence  in  support  of  the  above  allega- 
tion in  the  answer  as  to  waiver.  This  was  error,  irrespective  of 
whether  the  other  ground  for  excluding  it,  viz.  that  the  notice  to  the 
tenant  had  to  be  in  writing  Kuader  the  lease,  was  good  or  not.  Wheth- 
er the  evidttice,  if.  given,  would  have  been  sufficient,  is  not  now  in- 
volved. .:      .' 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 
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WOLINS  V.  OONRAD  et  aL 
(Snpreme  CJourt,  Appellate  .Term,  First  Department.    July  11,  191&) 

1.  Saues  ^ss>l(yi — ^Rescission — ^Notice. 

In  action  for  breach  of  contract  to  deliver  merchandise^  the  seller 
cannot  avail  himself  of  the  defense  under  Personal  Property  Law,  {  146, 
as  added  by  Laws  1911,  c.  571,  §  1,  of  rescission,  without  showing  due 
notice  of  rescission  to  the  other  party ;  a  mere  written  refusal  to  comply 
with  the  contract  not  being  sufficient  notice  of  rescission. 

2.  Sales  <$=»172 — Bankruptcy  as  Anticipatory  Breach. 

In  action  for  breach  of  contract  to  sell  mercimndlse,  defense  of  purchas- 
er's bankruptcy  as  an  anticipatory  breach  was  not  available;  it  not  ap- 
pearing that  defendants  had  exercised  their  option  to  declare  the  con- 
tract terminated,  or  tliat  the  receiver  in  bankruptcy  had  not  assigned 
the  contract  to  plaintiff,  as  alleged  in  the  complaint 

3w  Sales  <@=»420— Default  in  Payment. 

The  purchaser's  default  in  payment  for  goods  delivered  is  not,  as  a 
matter  of  law,  a  defense  to  an  action  for  damages  for  failure  to  deliver 
the  balance  of  the  goods  sold  on  the  same  order. 

4.  Bankruptcy  ^=»268— Rights  of  Purchaser  of  Assets. 

Where  defendant  sold  goods>  part  of  which  he  delivertd,  and  the  pur- 
chaser failed  to  pay  for  them  and  was  declared  baniuruflt,  and  plaintiff, 
on  bis  offer  to  pay  45  per  cent  to  receiver,  was  awarded  ffl  the  assets  of 
the  bankrupt,  he  could  not  maintain  action  for  failure  to  deliver  tiie  bal- 
ance of  the  goods  without  tendering  the  price  of  such  balance,  and  also  the 
price  of  the  goods  delivered,  less  perhaps  the  45  per  cent,  paid  to  re- 
ceiver. 

5.  Pleading  ^=^36(7)— Admissions  in  Pleadings — Conclusiveness. 

Defendants  are  not  concluded  by  admissions  contained  in  their  defenses, 
when  the  defenses  have  been  stricken  out  by  the  trial  court 

6.  Trial  <S=»419— Motion  to  Dismiss — Renewal — ^WIaivbr. 

Where  defendant,  after  the  court  excluded  all  evidence  under  his  offer  of 
proof,  failed  to  renew  his  motion  to  dismiss  the  complaint,  made  at  the 
close  of  plaintiffs  case,  defects  in  plaintiff's  case  were  not  thereby 
waived. 

7.  Appeal  and  Brror  ^=»274(7)— Exceptions  in  Lower  Court— Scope  and 

Effect. 

An  exception  to  the  direction  of  verdict  for  plaintiff  sufficiently  pre- 
sents error  in  denying  defendant's  motion  to  dismiss  the  complaint  at  tlie 
close  of  plaintiff's  case,  though  such  motion  was  not  renewed  after  the 
court  refused  defendant's  tender  of  evidence. 

8.  Contracts  ^=»346(9)— General  Denial— Evidence  Admissible. 

Under  general  denial,  defendants  could  prove  that  the  contract  differed 
from  that  set  up  in  the  complaint 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Irving  Wolins  against  William  B.  Conrad  and  others. 
Judgment  on  directed  verdict  for  plaintiff,  and  defendants  appeaL 
Reversed,  and  new  trial  ordered. 

Argued  June  term,  1918,  before  GUY,  BIJUR,  and  WEEKS,  JJ. 

Robert  P.  Levis,  of  New  York  City,  for  appellants. 
H.  Howard  Babcock,  of  New  York  City  (Gerald  B.  Rosenheim,  of 
New  York  City,  of  counsel),  for  respondent 
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GUY,  J.  The  complaint  alleges  that  on  or  about  September  8,  1916, 
the  defendants  sold  to  the  International  Underwear  Company,  Incorpo- 
rated, about  55,000  yards  of  1500  nainsook,  and  agreed  to  deliver 
about  15,400  yards  on  October  6,  about  17,600  yards  November,  1916, 
and  about  22,000  yards  in  December,  1916,  payment  to  be  made  at  a 
stated  price,  less  2  per  cent,  for  payment  without  10  days,  60  days 
net;  that  thereafter  4,400  yards  of  the  said  material  were  delivered  by 
defendants  to  the  purchaser,  but  that  the  defendants  failed  to  deliver 
the  balance;  that  on  or  about  T>ecember  22,  1916,  the  International 
Underwear  Company,  Incorporated,  duly  assigned  to  plaintiflF  said 
agreement  and  all  its  claims  thereunder ;  that  on  or  about.  December 
2&,  1916,  plaintiff  notified  defendants  of  the  assignment;  that  plain- 
tiff and  the  buyer  duly  demanded  delivery  of  the  material  prior  to  the 
beginning  of  the  action,  and  offered  to  pay  therefor,  and  were  at  all 
times  ready,  able,  and  willing  to  pay. 

Three  defenses  are  pleaded-— the  first,  as  amended  on  the  trial,  al- 
leging that  the  contract  was  induced  by  the  fraudulent  representations 
of  the  purchaser  as  to  its  solvency,  and  that  because  of  such  represen- 
tations the  defendants  prior  to  the  assignment  elected  to  rescind  the 
contract ;  the  second,  realleging  the  false  representations^  and  setting 
up  the  biankruptcy  of  the  purchaser;  and  the  third  defense  also  re- 
peating the  fraudulent  representations  and  bankruptcy,  and  alleging 
that  the  failure  of  the  purchaser  to  pay  for  the  materiid  delivered  ter- 
minated the  contract.  On  plaintiff's.motion  these  defenses  were  strick- 
en out  at  the  trial,  and  appellants  contend  that  the  ruling  presents  error. 

[1]  As  to  the  defense  of  rescission:  Section  146  of  the  Personal 
Property  Law,  as  added  by  Laws  1911,  c.  571,  §  1,  provides  that  where 
the  goods  have  not  been  delivered  to  the  buyer,  and  the  buyer  has 
manifested  his  inability  to  perform  his  obligations  under  the  contract, 
"the  seller  may  totally  rescind  the  contract  or  the  sale  by  giving  notice 
of  his  election  so  to  do  to  the  buyer."  The  alleged  insolvency  of  the 
buyer,  contrary  to  the  representations  as  to  its  solvency  made  by  the 
purchaser  at  the  time  of  the  sale,  was  a  manifestation  of  its  inability 
to  perform  its  contractual  obligations,  and  under  the  foregoing  section 
defendants  were  required  to  give  notice  of  their  election  to  rescind. 
As  the  plea  fails  to  aver  such  notice  hy  the  bringing  of  suit  or  otherwise, 
and  defendants*  letter  of  January  2,  1917  (incorporated  in  the  defense 
by  amendment  on  the  trial),  written  after  the  assignment,  denying 
"that  there  is  any  merchandise  due  to  the  International  Underwear 
Company,"  and  refusing  to  comply  with  plaintiff's  request  for  deliv- 
ery, is  not  a  notice  of  rescission,  the  trial  court  correctly  granted  the 
motion  to  strike  out  the  defense. 

[2, 3]  In  support  of  the  second  defense — the  bankruptcy  of  the  pur- 
chaser— appellant  cites  Central  Trust  Company  v.  Chicago  Auditorium, 
240  U.  S.  581,  36  Sup.  Ct.  412,  60  L.  Ed.  811,  L.  R.  A.  1917B,  580, 
in  which  it  is  held  that  proceedings,  whether  voluntary  or  involuntary, 
resulting  in  an  adjudication  of  bankruptcy,  are  ihe  equivalent  of  an 
anticipatory  breach  of  an  executory  agreement,  and  give  the  other  party 
to  the  contract  the  option  to  treat  the  contract  as  ended,  and  the  right 
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to  throve  his  damages  against  the  bankrupt  estate.  But  for  tWo  reasons 
the  facts  do  not  constitute  a  defense.  In- the  first  place,  there  is  no 
allegation  in  this  sfecond  defense  that  defendants  exercised  their  oi>- 
tion  to  declare  the  contract  terminated ;  and,  in  the  second  place,  there 
is  no  denial  in  the  defense  of  the  all^fations  of  the  complaint,  as  amend- 
ed on  the  trial,  that  the  receiver  in  bankruptcy  duly  assigned  the  con- 
tract to  the  plaintiif.  The  second  defense  was  therefore  properly 
stricken  out,  as  was  also  the  third  defense,  which,  in  addition  to  the 
facts  set  forth  in  the  second  defense,  sets  up  the  failure  of  the  bank- 
rupt to  pay  for  the  goods  delivered.  Such  default  on  the  part  of  the 
purchaser  xiid  not,  as  matter  of  law,  constitute  a  defense  to  the  cause 
of  action  pleaded.  Helgar  v.  Warner's  Features,  222  N.  Y.  449,  119 
N.  E.  113. 

Turning  from  the  pleadings  to  the  proofs,  at  the  close  of  the  plain- 
tiff's case  it  appeared  that  on  October  17,  1916,  a  petition  in  bankruptcy 
was  filed  by  the  creditors  of  the  purchaser.  International  Underwear 
Company,  Incorporated,  and  that  on  the  same  day  the  bankruptcy  court 
appointed  a  receiver;  that  on  December  20th,  in  consideration  of  his 
oflFer  to  pay  administration  expenses  and  45  per  cent,  of  the  claims  of 
creditors,  the  court  authorized  the  receiver  to  transfer  the  entire  as- 
sets of  the  alleged  bankrupt  to  the  plaintiff  in  this  action ;  that  pursuant 
to  the  order  the  receiver  on  the  same  date  transferred  to  the  plaintiff 
"all  of  the  assets  of  the  International  Underwear  Company,  Incorpo- 
.rated"  (the  purchaser  of  the  property  referred  to  in  the  complaint), 
and  on  February  20,  1917,  the  company  was  declared  a  bankrupt.  It 
was  conceded  that  on  the  55,000  yards  covered  by  the  contract  6,754 
had  been  delivered  to  the  buyer  prior  to  the  filing  of  the  petition  in 
bankruptcy ;  that  on  December  29,  1916,  the  plaintiff  called  upon  the 
defendants,  and  offered  to  pay  cash  at  the  contract  price  for  the  balance 
of  the  material,  which  had, not  been  delivered;  and  that  on  that  date 
the  excess  of  the  market  price  of  such  balance  over  the  contract  price 
was  $1,029.05,  for  which  amount,  with  interest,  the  court  directed  a 
verdict  for  the  plaintiff. 

[4]  Error  is  assigned  to  the  court's  refusal  to  dismiss  the  complaint 
and  to  the  granting  of  plaintiff's  motion  for  the  direction  of  a  verdict. 
Although  the  complaint  alleged  an  assignment  to  the  plaintiff  of  the 
contract  of  purchase,  the  order  of  the  bankruptcy  court,  as  above  stat- 
ed, merely  provided  for  the  transfer  of  the  assets  of  the  alleged  bank- 
rupt; it  being  expressly  provided  in  the  order  that  "nothing  herein 
contained,  or  in  the  instrument  of  transfer,  or  in  the  bid,  shall  he 
deemed  or  construed  to  be  an  adoption  by  the  receiver  or  the  purchaser 
of  any  contracts  made  by  the  bankrupt."  In  so  far  as  the  contract 
under  consideration  is  concerned,  it  was  an  asset  of  the  alleged  bank- 
rupt to  the  extent  that  the  difference  between  the  contract  price  and  the 
market  price  on  December  29,  1916,  for  the  balance  of  the  material 
undelivered  on  that  date  exceeded  the  purchase  price  of  the  6,754 
yards  which  had  b^n  delivered  and  not  paid  for,  and  the  plaintiif 
was  therefore  required  to  tender  or  offer  to  defendants,  when  he  de- 
manded on  December  29th  the  balance  of  the  material,  not  only  the 
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price  of  such  balance^  but  also  the  price  of  the  6,754  yards,  less  perhaps 
the  45  per  cent,  which  he  had  paid  to  the  receiver.  Although-  the  con- 
tract provided  for  credit,  the  insolvency  of  the  purchaser  entitled  the 
defendants  to  insist  upon  payment  on  or  before  delivery  (Pardee  v. 
Kanady,  100  N.  Y.  121,  2  N.  E.  885),  and  the  offer  to  pay  for  the 
undelivered  material  was  merely  an  offer  of  part  payment  insufficient 
to  put  defendants  in  default. 

[5-8]  Fiu-ther,  at  the  close  of  plaintiff's  case  there  was  no  proof 
that  defendants  refused  to  make  delivery,  for,  although  such  refusal 
appeared  from  the  defenses,  the  defenses  had  been  strick«i  out  by  the 
trial  court.  In  any  event,  defendants  were  not  conclndcd  by  admis- 
sions made  in  their  defenses,  Talbot  v.  Laubheim,  188  N.  V.  421,  81 
N.  E.  163 ;  Bahnford  v.  Grand  Lodge,  19  Misc.  Rep.  1,  42  N.  Y.  Supp. 
<881.  The  defects  in  plaintiff's  case  were  not  waived  because  defendants 
failed  to  renew  the  motion  to  dismiss  after  the  court  refused  to  admit 
any  evidence  under  defendants*  offer  of  proof.  However,  it  is  clear 
that  the  exception  to  the  direction  of  a  verdict  for  plaintiff  sufficiently 
presents  the  errors.  It  may  be  added  that  under  the  denials  in  the 
answer  it  was  open  to  defendants  to  prove  that  the  contract  of  sale 
differed  from  that  set  up  in  the  complaint. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

WEEKS,  J.,  concurs.    BIJUR,  J.,  concurs  in  the  result, 

a04  Misc.  Bep.  370) 

MILLEB  Y.  W.  K.  JAHN  CO.,  Inc. 

(Sopreme  Court,  Special  Term,  New  York  Cotmty,    Augusf,  1918.) 

1.  Discovery    ^=»49  —  Examination    Befobe    Tbial  —  "Manaoinq    Agent 

Thereof/* 

Tlie  manager  c^  the  chemical  department  of  a  defendant  corporation 
la  the  ''managlDg  agent  thereot"  within  Code  Civ.  Proc  f.S72)  subd.  T, 
regulating  examination  of  parties  before  trial. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Managing  Agent] 

2.  Discovert  ^=>5o — Obder  for  Examination  Befobs  Trial — ^DEnsoriVE  Af- 

fidavit— Effect. 

Where  aflldavit  upon  which  order  to  examine  defendant's  managing 
agent  before  trial  was  obtained  was  technically  defective,  in  not  giv- 
ing names  ci  attomegrs  and  their  residence  or  office  address,  as  re- 
quired by  Code  Civ.  Proa  S  S72,  subd.  1,  as  to  which  defect  court  was  re- 
quired by  section  768  to  allow  amendment,  motion  to  vacate  order  would 
be  granted,  unless  plaintiff  filed  affidavit  sui^lylng  defect 

Action  hy  Joseph  B.  Miller  against  the  W.  K.  Jahn  Company,  In- 
corporated. On  motion  to  vacate  an  order  for  defendant's  examina- 
tion before  trial.    Granted  conditionally. 

David  Ray  Bemstdn,  of  New  York  City,  for  plaintiff. 

Frank  Earle  Parham,  of  New  York  City,  for  defendant. 
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OTTINGER,  J.  This  is  a  motion  to  vacate  an  order  for  the  de- 
fendant's examination  before  trial.  Among  the  objections  urged  to  the 
order  are  that  it  is  a'  fishing  excursion  and  that  the  plaintiff  has  all 
the  proof  he  needs.  These  are  timewom  and  technical  objections, 
whidi,  fortunately,  the  courts  have  left  far  behind. 

[1]  The  serious  question  arises,  however,  as  to  whether  or  not  the 
particular  individual  whose  examination  is  desired,  to  wit.  Dr.  M.  C. 
Kahn,  who  is  employed  by  the  defendant,  is  a  "managing  agent  there- 
of," under  subdivision  7  of  section  872,  which  is  applicable  where  the 
party  to  be  examined  is  a  corporation.  It  is  not  claimed  that  he  is  an 
officer  or  director.  The  plaintiiFs  affidavit  describes  him  as  "manager 
of  the  chemical  department  of  the  defendant,  and  who  is  chiefly  in 
charge  of  the  situation  at  issue,"  and  the  moving  affidavits,  while  de- 
nying that  the  said  Kahn  is  an  officer  of  the  corporation,  or  a  person 
designated  for  the  purpose  of  receiving  service  under  section  16  of 
the  General  Corporation  Law  (Consol.  Laws,  c.  23),  are  singularly 
silent  upon  the  question  as  to  whether  or  not  he  is  a  managing  agent. 
The  omission  to  deny  that  he  is  such  managing  agent  may  fairly  be 
taken  into  consideration. 

Moreover,  it  appears  that  the  action  is  brought  to  recover  damages 
for  breach  of  warranty  as  to  certain  soda  ash  sold  by  the  defendant 
to  the  plaintiff.  It  is  therefore  fairly  to  be  inferred  that  a  considerable 
part  of  the  defendant's  business  consists  of  the  sale  or  manufacture  of 
chemicals,  so  that,  if  the  witness  to  be  examined  is  the  manager  of  the 
chemical  department,  it  may  be  assumed  that  he  is  a  person  of  con- 
siderable rseponsibility  and  at  the  head  of  an  important  branch  of 
the  defendant's  business.  In  Barrett  v.  American  Telephone  &  Tel. 
Co.,  138  N.  Y.  491,  34  N.  E.  289,  it  was  held  that  a  person  who  was 
the  general  superintendent  of  the  work  of  operating  the  lines  of  a 
telephone  company  was  a  managing  agent  upon  whom  a  summons  could 
be  served.  It  seems  to  me  that  section  872  of  the  Code  should  re- 
ceive at  least  as  liberal  a  construction  of  the  words  ''managing  agent'^ 
as  has  been  .accorded  to  section  16  of  the  General  Corporation  Law.  It 
has  always  seemed  to  me  that,  where  a  person  to  be  examined  is  em- 
ployed by  a  defendant  corporation,  it  is  an  anomaly  to  compel  him  to 
be  treated  as  a  third  party  when  he  is  to  be  examined  concerning  a 
transaction  in  which  he  has  no  personal  interest,  but  merely  represents 
the  corporation.  Nevertheless,  the  law  does,  require  him  to  be  so 
treated,  unless  he  can  be  included  as  an  officer,  director  or  managing 
agent,  and  these  terms  should  not  be  restricted  beyond  the  necessary 
requirements  of  a  fair  construction.  Moreover,  it  will  be  observed 
that  subdivision  7  of  section  872  uses  the  plural ;  the  language  being 
"managing  agents."  This  is  a  clear  implication  that  a  corporation 
may  have  more  than  one  managing  agent,  who  may  be  examined  where 
the  corporation  is  a  party,  and  I  am  satisfied  that  the  witness  above 
referred  to  is  one  of  such  managing  agents. 

[2]  There  is,  however,  one  technical  defect  in  the  affidavit  upon 
which  the  order  for  the  examination  was  obtained,  in  that  it  fails  to 
give  the  names  of  the  attorneys  for  the  respective  parties,  and  their 
residences  or  office  addresses,  as  required  by  subdivision  1  of  section 
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872.  This  is*  however,  a  technical  defect,  th^  amendittent  of  which 
the  court  is  required  to  allow  by  section  768.  The  motloii  to  vacate 
the  order  for  examination  will  merefore  be  granted,  unless  the  plain- 
tiff files  an  affidavit  supplying  this  defect  on  or  before  September  ninth. 
Such  additional  affidavit  will  then  be  passed  upon  by  me.  In  any  event 
the  defendant  is  entitled  to  $10  costs  of  this  motion. 
Ordered  accordingly. 


(104  Misc.  Rep.  690) 

McDOWBUj  v.  STABOBIN  BLBCTBIOAL  SUPPIiT  00.,  Inc 

(Supicme  Goortt  Appellate  Tenn,  Flnrt  Department    July  18,  191&) 

COSPOBATIONS    #=»642(4%) — FOSEIQN    COBPOBATIONS — NeCISBITT    OF    OEBTIFI- 

CATE — "Doing  Businxss." 

That  a  salesman  ot  a  foreign  corporation  solidts  eastomers  and  sells 
goods  in  tliifl  state»  the  order  for  whidb  is  accepted  in  tbe  state  of  tlie 
foreign  corporation,  and  tbe  goods  tbereaf t»  shipped  to  the  purchaser  in 
this  state,  does  not  oonstitnte  doing  business  by  such  foreign  corpora- 
tion, within  General  Oorporatlon  Law,  4  15,  requiring  a  certificate  to  be 
ffled;  "doing  business"  imi^ying  corpcMrate  eontinuity  of  conduct  in  the 
doing  of  regular  business  in  the  eoatomary  way,  with  a  place  of  business 
of  some  Idnd  within  the  state 

[Ed.  Note.— For  other  deflnitLons,  see  Words  and  Phrases,  First  and 
Second  Series,  Doing  Business.] 

Appeal  from  Municipal  Cotirt,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  William  T.  McDowell  against  the  Starohin  Electrical  Sup- 
ply Company,  Incorporated.  From  a  judgment  for  defendant,  dis- 
missing the  complaint  for  failure  of  proof,  after  trial  before  the  court 
without  a  jury,  plaintiff  appeals*    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
PINCH,  JJ. 

L.  A.  Malkiel,  of  New  York  City,  for  appellant. 
Sobel  &  Brand,  of  New  York  City,  for  respondent 

PENDLETON,  J.  The  action  is  for  goods  sold  and  delivered,  and 
brought  by  the  assignee  of  a  foreign  corporation,  the  original  vendor. 
After  proof  of  plaintiff's  cause  of  action  the  complaint  was  dismissed, 
on  the  ground  that  plaintiff's  assignor  had  not  obtained  the  certificate 
required  by  section  15  of  the  General  Corporation  Law  (Consol.  Laws, 
c.  23),  which  provides  that— 

"No  foreign  stodc  corporation  doing  business  In  this  state  shall  maintain 
any  action  in  this  f^ate  upon  any  contract  made  by  It  in  this  state,  unless 
prior  to  the  making  of  such,  con  tract  it  shall  have  procured  sudi  certiflcate. 
Thi«  prohibition  shsU  also  apply  to  any  assisqiee  of  such  foreign  stock  cor- 
poration and  to  any  person  claiming  under  such  assignee  or  such  foreign  stock 
oorporadiCMi  or  under  either  of  them/' 

It  is  uncontradicted  that  the  American  Metal  Moulding  Company, 
plaintiff's  assignor,  is  a  New  Jersey  corporation  having  its  place  of 
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business  in  New  Jersey ;  that  it  hiis  no  office,  or  place  of  business  of 
any  kind,  in  New  York,  but  sdls  here  by  salesmen,  who  come  over  and 
solicit  trade  from  customers  in  this  state.  The  order  for  the  goods  in 
question  was  in  writing,  and  delivered  in  defendant's  office  in  New 
York  to  a  salesman  of  the  vendor,  and  accepted  by  the  vendor  after 
being  sent  to  its  office  in  New  Jersey,  and  the  goods  were  thereafter 
shipped  from  New  Jersey  to  defendant  in  New  York.  Foreign  corpo- 
rations may  sue  in  this  state  as  domestic  corporations,  except  where 
otherwise  prescribed  by  law.  Section  1779,  Code.  The  above  section 
of  the  General  Corporation  Law  only  applies  where  the  foreign  corpo- 
ration is  doing  business  in  this  state  and  the  contract  is  made  here. 
Doing  business  in  this  state  implies  corporate  continuity  of  conduct  in 
the  doing  of  regular  business  ih  the  customary  way,  with  a  place  of 
business  of  some  kind  in  the  state.  That  salesmen  solicit  business  here 
is  not  in  itself  doing  business  in  this  state,  within  the  meaning  of  the 
statute.  Angldile  v.  Gladstone,  164  App.  Div.  370,  149  N.  Y.  Supp. 
807;  Gilmer  v.  Singer,  149  N.  Y.  Supp.  904;  Page  v.  Sherwood,  146 
App.  Div.  618,  131  N.  Y.  Supp.  322;  Penn  v.  McKeever,  183  N.  Y. 
98,  75  N.  E.  935,  2  L.  R.  A.  (N.  S.)  127.  Although  the  order  was 
delivered  to  a  salesman,  in  New  York,  it  was  accepted  in  New  Jersey, 
and  the  goods  shipped  from  there.  Iti  American  Can  Co.  v.  Grassi, 
102  Misc.  Rep.  230,  168  N.  Y.  Supp.  689,  the  contract  was  signed  in 
New  York,  and  the  goods  delivered  there  at  the  same  time,  and  the 
corporation  maintained  a  r^;ular  warehoupe  in  New  York,  from  which 
all  deliveries  were  made,  and  its  contracts  were  habitually  made  in 
New  York.  It  was  held  that  the  corporation  was  doing  business  and 
the  contract  was  made  within  this  state.  None  of  the  special  circum- 
stances relied  on  in  that  case  are  present  here. 

As  plaintiff's  vendor  was  not  doing  business  within  this  state,  and 
the  contract  was  not  made  here  within  the  meaning  of  the  statute,  the 
dismissal  of  the  complaint  was  error,  and  judgment  must  be  reversed, 
and  new  trial  ordered,  with  $30  costs  to  appellant  to  abide  the  event. 
All  concur. 


ZIMIT  T.  MILL  BEMNANT  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  Flret  Department    November  1,  1918.) 

EVIDENOB   ^S»266-*ACTION   Ton  PX7B€KAaB   PEIGX. 

In  an  action  to  recover  for  goods  sold,  where  defendant  aU^ied  a 

purchase  from  a  third  party,  defendant  should  not  have  been  prevented 
from  proving  conversations  between  its  own  representatives  and  others, 
and  the  plaintiff  concerning  the  transactions  involved. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Joseph  Zimit  against  the  Mill  Renmant  Company,  Incor- 
porated. From  a  judgment  directed  at  the  close  of  the  entire  case 
fqr  plaintiff,  defendant  ai>peals.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,JJ. ; 
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CharJcs'Licblmg,*  of  New  York  City  (I,  Matirke '  Wormser  and 
Charles  ToUeris,  both  of  New  York  City,  of  counsel),  for  appellant. 

I.  Gaiiisburg,  of  New  York  City  (J.  P.  Segal,  of  New  York  City,  of 
counsel),  for  respondent. 

BIJUR,  J.  This  caise  was  brought  to  recover  for  goods  sold.  The 
defense  was  that  the  goods  had  been  purchased  from  one  Livingston, 
and  a  secood  defense  of  payment. 

Apart  from  the  fact  that  there  was  sufficient  evidence  to  raise  a  seri- 
ous question  of  fact,  to  say  the  least,  whether  the  goods  had  not  been 
purchased  from  Livingston,  and  evidence  of  the  same  weight  and  val- 
ue that  Livingston  was  the  agent  or  partner  of  the  plaintiff  and  that 
the  goods  had  been  fully  paid  for,  a  mass  of  testimony  offered  by  the 
defendant  for  the  purpose  of  confirming  these  facts  was  excluded. 
Thus  defendant  was  prevented  from  provmg  conversations  between  its 
own  representatives  and  others  and  me  plaintiff  concerning  the  trans- 
actions involved  in  the  cause  of  action.  . 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


WYATT   v.    INTBUBOROUGH    RAPID   TRANSIT   CO. 

(Supreme  Court,  Appellate  Term,  Plret  Deportment      November  1,  1918.) 

Cabbiebs    ^=>320(13) — ^PASSBNOXBfl — CoNDrcioif    OF   Holding    Stbap — Ques- 
tion FOB  JUBY. 

In  action  for  injnrles  to  elevated  raHroad  passenger,  when  another 
passenger  standing  dose  to  him  and  holding  to  strap  fell  upon  him  as 
train  took  curve  and  strap  broke,  whether  stn^^  was  kept  in  reasonably 
safe  condition  was  a  jury  question. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Theophilus  Wyatt  against  the  Interhorough  Rapid  Transit 
Company.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,JJ. 

David  M.  Fink,  of  New  York  City  (Jacquin  Frank,  of  New  York 
City,  of  counsel),  for  appellant. 

James  I^.  Quackenbush,  of  New  York  City  (Walter  Henry  Wood,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  personal  injuries  received  under  the 
following  circumstances:  While  plaintiff  was  a  passenger  on  one  of 
defendant's  elevated  railroad  trains,  another  passenger  close  to  him  was 
standing  up  and  holding  on  to  one  of  the  usual  straps  suspended  from 
the  roof  of  the  car.  This  passenger,  the  defendant  proved,  weighed 
170  pounds.  As  the  train  went  around  a  curve,  the  strap  broke  and  the 
passenger  fell  upon  the  plaintiff,  injuring  him.  The  broken  strap  was 
introduced  in  evidence. 
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It  might  well  be  argued  that,  in  view  of  defendant's  exclusive  con- 
trol over  the  strap  and  the  fact  that  from  an  examination  thereof  it 
was  evident  that  no  outside  agency  had  interfered  with  its  condition, 
a  case  of  res  ipsa  loquitur  was  here  presented.  It  becomes  unnecessary, 
however,  for  plaintiff  to  invoke  that  principle,  since  the  question  wheth- 
er the  strap  was  kept  in  a  reasonably  safe  condition  was  manifestly  one 
for  the  jury. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event   All  concur. 


(104  Misc.  Rep.  69^ 

WETTER  Y.  RUSSEUU 

In  re  RUSSELU 

(Supreme  Gonrt,  Appellate  Term,  First  D^>artmeDt.    July  29,  191&) 

BaNKBUPTCY  «=s>433(7) — ^DIBCHABOE — EFHECT  on  JXTDOltiBNT. 

PlalntUTs  Judgment  was  wbeduled  by  bankruptt  and  plaintifl  satisfied 
It  of  record  on  assignment  by  the  bankrupt  of  a  Judgment  against 
third  persons,  in  yiolation  of  Bankruptcy  Act,  i  29b,  forbidding  receipt  of 
property  from  bankrupt  after  filing  petition,  etc.  Thereafter  he  asked  to 
have  his  Judgment  reinstated  for  defendant's  fraudulent  r^resenta- 
tions  as  to  the  Judgment  assigned.  Heldf  because  of  the  fraud  of  both 
parties,  they  would  be  left  in  the  same  position  as  they  were  after  sat- 
isfaction of  Judgment,  and  debt  is  discharged,  under  Bankruptcy  Act,  S  17. 

Finch,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Edward  Wetter  against  Walter  Russell,  in  which  plain- 
tiff recovered  judgment.  Defendant,  having  been  declared  a  bank- 
rupt, moved  for  an  order  canceling  and  discharging  of  record  the  judg- 
ment. From  an  order  granting  the  motion,  plaintiff  appeals.  Order 
affirmed. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Samuel  Shack,  of  New  York  City,  for  appellant. 
Walsh  &  Young,  of  New  York  City  (John  T.  Walsh,  of  counsel), 
for  respondent. 

LEHMAN,  J.  The  plaintiff  herein,  at  the  inception  of  the  defend- 
ant's bankruptcy  proceedings,  was  the  owner  of  a  judgment  against 
the  defendant.  That  judgment  was  a  debt  provable  in  bankruptcy,  and 
the  plaintiff's  judgment  was  included  in  the  bankruptcy  schedules 
filed  by  the  defendant,  and  the  plaintiff  had  notice  and  actual  knowl- 
edge of  the  proceedings  in  bankruptcy.  Thereafter,  and  before  the 
defendant's  discharge  in  bankruptcy,  the  plaintiff  received  from  the 
defendant  an  assignment  of  another  judgment  against  third  parties,  and 
thereupon  gave  the  defendant  a  satisfaction  of  the  judgment  against 
the  defendant  The  defendant  thereupon  amended  his  bankruptcy 
schedules,  by  expunging  therefrom  the  judgment  which  the  plaintiff 
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had  prevkfcisly  owned.  Inasmuch  as  the  plaintiffs  judgment  against 
the  defendant  was  satisfied  of  record,  and  he  had  received  another 
judgment  against  third  parties  in  settlement  thereto,  the  plaintiff  ap- 
parently had  no  longer  any  interest  in  the  bankruptcy  proceedings  and 
was  not  the  owner  ot  any  claim  against  the  bankrupt,  pjrovable  or 
otherwise.  It  appears^  however,  that  thereafter  the  plaintiff  brought 
an  action  in  the  Supreme  Court  to  have  the  satisfaction  of  his  orig- 
inal judgment  set  aside,  on  the  ground  that  he  was  induced  by  the 
plaintiff  to  accept  the  judgment  against  third  parties  upon  fraudulent 
representations  of  the  defendant  In  that  action  he  secured  a  decree 
setting  aside  the  satisfaction  of  the  judgment  against  the  defendant, 
and  reinstated  the  said  judgment. 

The  decree  setting  aside  the  satisfaction  of  the  judgment  could  only 
be  based  upon  the  plaintiff's  claim  that  the  satisfaction  was  fraudu- 
lent in  its  inception,  and  the  effect  of  the  decree  was  to  place  the  par- 
ties in  the  same  position  that  they  had  occupied  before,  and  a3  if  no 
satisfaction  had  ever  been  executed.  The  plaintiff  obviously  cannot 
claim  any  benefit  from  the  e;cecution  of  the  satisfaction  of  the  judg- 
ment, or  from  defendant's  agreement  to  settle  the  previous  judgment, 
where  he  has  had  the  satisfaction  of  the  judgment  set  aside  on  the 
ground  that  it  was  obtained  by  fraud.  If,  therefore,  the  decree  of 
the  Supreme  Court  is  to  be  given  its  usual  effect,  the  plaintiff  is  in  the 
position  th^  he  Is  the  owner  of  a  judgment  against  the  defendant, 
which  has  never  been  satisfied,  and  which  was  a  debt  provable  in  the 
bankruptcy  proceedings.  The  plaintiff,  as  stated  above,  had  actual 
notice  and  knowledge  of  the  bankruptcy  proceedings,  and  even  though 
his  name  did  not  appear  in  the  amended  schedule,  which  superseded 
the  original  schedides,  that  debt,  if  provable,  was  released  by  the 
discharge  of  the  bankrupt.  Section  17  of  the  Bankruptcy  Act  (Act 
July  1,  1898,  c.  541,  30  Stat.  550  [U.  S.  Comp.  St.  1916,  §  9601]). 

The  plaintiff  now  claims,  however,  that  in  view  of  the  fact  that  at 
that  time  the  judgment  against  the  defendant  was  satisfied  of  record, 
he  was  not  in  a  position  to  prove  his  claim,  and  that,  if  the  court  now 
permits  the  bankrupt  to  set  up  his  discharge  as  a  release  from  this 
debt,  the  bankrupt  will  be  allowed  to  profit  by  his  own  fraud.  In  view 
of  the  fact  that  this  position  of  the  plaintiff  involves  the  proposition 
that  the  satisfaction  was  valid  for  some  purposes,  and  that  he  is  en- 
titled to  claim  the  benefit  of  the  agreement  until  the  time  when  it  was 
set  aside,  it  seems  to  me  inconsistent  with  his  position  in  bringing  an 
action,  in  equity  to  set  aside  the  satisfaction  of  the  judgment,  because 
it  was  fraudulent  in  its  inception,  and  if  his  present  contention  be 
sustained,  the  decree  heretofore  made  by  the  Supreme  Court,  setting 
ajside  the  satisfaction,  would  not  have  the  effect  of  restoring  the  par- 
ties to  their  previous  status. 

The  only  ground,  it  seems  to  me,  upon  which  we  could  possibly 
sustain  this  contention,  is  that  the  defendant  has  precluded  himself 
by  his  own  fraud  from  thereafter  making  a  motion  in  this  court  for 
the  relief  now  asked.  It  seems  to  me,  however,  that  upon  this  appeal 
we  need  not  consider  this  question,  because  another  consideration  en- 
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tcrs  into  this  fca^e  Nvhich  appears  (tecisivc   'Th^  plaintiff  in  his  own 
affidavit  hUeges : 

Thnt.  after  be  hod  received  notice  from  the  baokraptcy  codrt  to  the  titect 
tliat  he  wa«  scheduled-  as  one  of  the  bankrupt's  credttmrs,  ^*thi6  depon^it  saw 
Walter  Russell  and  Informed  him  that  he  had  certain  information,  which.  If 
used  by  him  wonld  prevent  said  Walter  Russell  from  obtaining  his  discharge 
in  bankruptcy,  and  that  unless  the  said  Walter  Russell  would  settle  the  Judg- 
ment which  his  deponent  had  against  him  and  make  provision  for  the  payment 
of  said  Judgment,  and  unless  this  deponent's  claim  was  expunged  from  the 
bankruptcy  schedules,  that  this  deponent  would  file  objections,  to  the  discdiarge 
in  bankruptcy  of  the  said  Walter  Russell,  and  would  thereupon  prevent  the  said 
Walter  Russell  from  obtaining  his  discharge  in  bankruptcy.  Tliat  after  vari- 
ous conversations  had  by  this  deponent  with  the  said  Walter  Russell,  an  agree- 
ment was  entered  into  hy  said  Walter  Russell  with  this  deponent,  as  follows," 
etc* 

The  agreement  which  the  plaintiff  claims  was  made  with  the  de- 
fendant after  various  conversations  is  the  agreement  which  thereafter 
this  court  has  set  aside,  because  it  was  induced  by  fraudulent  repre- 
sentations of  the  defendant. 

Section  29,  subdivision  "b,"  of  the  Bankruptcy  Act  (U.  S.  Comp. 
St.  1916,  §  9613)  provides : 

"A  person  shall  be  punished,  by  imprisonment  for  a  period  not  to  exceed 
two  years,  upon  conviction  of  the  offense  of  having  knowingly  and  fraudulent- 
ly  *  *  *  (4)  received  any  material  amount  of  property  from  a  bankrupt 
atter  the  filing  of  the  petition,  with  intent  to  defeat  this  act;  or  ®  Extorted 
or  attempted  to  extort  any  money  or  property  from  any  person  as  a  considera- 
tion for  acting  or  forbearing  to  act  in  bankruptcy  proceedings.'*. 

The  plaintiff  upon  his  own  statement  has  been  guilty  of  the  offense 
defined  in  the  statute,  and  the  reason  why  his  name  did  not  continue 
in  the  bankruptcy  schedules,  and  why  he  did  not  prove  his  claim,  is 
that  he  attempted  to  extort  property  from  the  defendant  for  his  for- 
bearance to  act  in  the  bankruptcy  proceedings. 

It  follows,  I  think,  that  we  should  hold  that  the  parties  should  be 
left  in  exactly  the  same  position  as  they  were  before  the  plaintiff  was 
guilty  of  an  offense  under  the  Bankruptcy  Act,  which  he  admits,  and 
the  defendant  was  guilty  of  a  fraud,  and  that,  since  the  plaintiff  had  a 
provable  debt,  and  chose  to  forbear  proving  it,  and  filing  objections  to 
the  discharge  of  the  bankrupt,  because  he  believed  that  he  had  obtained 
property  from  the  bankrupt  as  a  consideration  for  his  forbearance,  his 
debt  is  now  discharged  by  the  bankruptcy  proceedings. 

Order  should  therefore  be  affirmed,  'with  $10  costs  and  disburse- 
ments. 

PENDLETON,  J^  (concurring).  There  can  be  no  doubt  that,  at  the 
time  of  the  filing  of  the  petition  in  bankruptcy,  plaintiff  had  a  prov- 
able debt,  and  that  it  was  properly  scheduled.  By  section  17  of  the 
Bankruptcy  Act  a  discharge  releases  a  bankrupt  from  all  his  provable 
debts,  except  such  as  (among  other  things)  have  not  been  duly  sched- 
uled in  time  for  proof  and  allowance,  etc.,  unless  such  creditor  had 
notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy.  Here  the 
debt  was  duly  scheduled  at  the  time  of  the  petition.  If  the  amendment 
to  the  schedule  is  to  be  considered  as  changing  this,  the  plaintiff  had 
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knowledge  'of  the  baftkniptcy  proceedings.  He  is  not  in  a  position, 
therefore,  to  object  on  the  ground  that  it  was  not  properly  simeduled. 
The  satisfaction  of  the  judgment  having  been  procured  by  fraud,  plain- 
tiff could  have  avoided  it  at  any  time,  and  proved  his  debt.  The  debt 
was  a  provable  debt.  The  fact  that  he  deferred  proceedings  to  set 
aside  the  satisfaction  of  the  judgment  tintil  after  the'discharge  is  im- 
material. 

I  concrn-  with  the  opinion  of  Mr.  Justice  LEHMAN  that  the  order 
should  be  affirmed. 

r 

FINCH,  J.  (dissenting).  On  January  9,  1913,  plaintiff  recovered  a 
judgment  against  defendant,  which  was  docketed  and  filed  the  same 
day.  On  January  11,  1915,  defendant  filed  a  petition  in  bankruptcy, 
and  was  duly  adjudicated  a  bankrupt.  On  October  21,  1915,  defend- 
ant obtained  his  discharge.  In  the  first  set  of  schedules  filed  in  the 
bankruptcy  proceedings,  plaintiflF's  judgment  was  included,  ^d  plain- 
tiff had  notice  thereof.  In  April,  19t5,  defendant  obtained  from  plain- 
tiff and  filed  a  satisfaction  of  this  judgment^  and  the  bankruptcy  sched- 
ules were  amended,  so  as  to  eliminate  said  judgment  therefrom. 
Plaintiff  alleges  in  his  own  jaffidavit  that  he  sought  out  the  defendant 
and  informed  him  that  the  plaintiff  had  certain  information  which 
would  prevent  defendant  from  obtaining  .his. discharge  in*  bankruptcy, 
and  unless  defendant  .would  4Dake  provision  for  th«  payment  of  such 
judgment,  and  expunge  plaintiff's  claim  from  the  bankruptcy  schedules, 
that  plaintiff  would  file  objections  to  the  discharge  and  prevent  the  de- 
fendant from  obtaining  hi^  discharge  in  bankruptcy,  and  that  there- 
after the  said  defendaoit  by  fraudulent  representations  induced  the 
plaintiff  to  accept  an  assignment  of  another  judgment,  and  obtained 
from  the  plaintiff  a  satisfaction  of  the  judgment  owned  by  the  plain- 
tiff against  the  defendant,  and  the  amended  schedules  above  noted  wer.* 
thereupon  filed.  It  also  appears  that  on  January  15,  1918,  because  of 
the  fraud  of  the  defendant,  the  plaintiff  obtained  a  decree  of  this  court 
setting  aside  ^e  aforesaid  satisfaction  of  judgment  and  reinstating  the 
judgment  against  the  defendant  in  favor  of  the  plaintiff. 

In  the  disposition  of  this  appeal  it  is  unnecessary  to  consider  the  re- 
spective delinquencies  of  the  parties.  If  the  plaintiff  has  been  guilty 
of  wrongdoing,  it  has  been  judictaHy  determined  that  the  defendant 
was  guilty  of  fraud,  which  may  of  may  not  have  also  amounted  to  a 
crime.  The  amended'  schedules  in  bankruptcy  took  the  place  of  the 
original  schedules,  and  hence  the  plaintiff  was  not  possessed  of  a  prov- 
able debt  against  the  defendant  from  the  time  of  the  filing  of  the 
amended  schedules  until  Ions'  after  the  defendant's  discharge  in  bank- 
ruptcy. By  section  17  of  the  Bankruptcy  Act  it  is  provided  that  a 
discharge  in  bankrptcy  shall  release  a  bankrupt  from  all  of  his  prov- 
able debts.  From  the  tittv^  that; a  satisfaction  of  the  judgment  was 
filed  until  the  time  when  by  a  decree  of  this  court  said  satisfaction  was 
canceled,  and  the  judgment  reinstated,  plaintiflf  was  not  in  possession 
of  a  debt  which  he  could  prove  in  bankruptcy  proceedings.  Since  the 
plaintiff  had  at  the  time  no  provable  debt,  it  follows  that  the  defendant 
was  not  discharged  in  bankruptcy  from  the  judgment  held  by  the 
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plaintiff.  To  hold  that  these  parties  should  be  reitiststted  in  the  posi- 
tions which  they  occupied  before  both  were  guilty  of  offenses  is  to 
ignore  the  plain  provisions  of  the  Bankruptcv  Act  that  tiiere  must  be 
a  provable  debt.  Moreover,  an  act  is  never  held  to  relate  back,  when 
the  effect  of  such  relating  back  is  to  cut  off  rights  which  have  inter- 
vened between  the  time  of  the  happening  of  the  act  and  the  time  at 
which  it  is  adjudged  to  relate  back.  There  is  an  additional  reason  why 
this  court  should  not  grant  the  affirmative  relief  which  the  defendant 
seeks  on  this  motion.  Both  parties  have  been  guilty  of  offenses,  and 
hence  neither  should  be  granted  affirmative  relief  as  against  the  other. 
It  follows  that  the  order  appealed  from  should  he  reversed,  with 
costs  and  disbursements  of  this  sqppeal,  and  the  judgment  in  favor  of 
the  plaintiff  reinstated. 


POSTAL  TBLBGKAPH  OABI4B  CO.  v,  NEWMAN  et  al. 
(Supreme  Oaurt,  Appellate  Term,  First  Department    3t£Ly  29,  19il&) 

1.  Account  Stated  ^s>5— Expbess  ob  Impubd  Assent. 

To  show  an  account*  stated*  plaintiff  is  not  required  to  show  an  ex- 
press assent  by  defendants  to  coirectness  of  hill  rendered ;  It  b^ng  suffi- 
cient to  show  facts  from  which  assent  can  be  Inferred. 

2.  Account  Stated  e»6(2) — ^Iicpued  Absent  of  Pabtt  to  be  Charged. 

Where  party  to  which  account  is  transmitted  fails  to  object  to  ttie 
party  rendering  the  acocnint  within  a  reasonable  time,  an  inf^renoe  may 
be  drawn  that  he  was  satisfied  with  the  acooont. 

S.  AccotTNT  Stated  ^s»6(2) — ^Iicplied  Assent  or  Pabtt  to  be  Ghaboxd. 

Failure  to  object  to  correctness  of  account  rendered  does  not  in  itue^ 
give  rise  as  a  matter  of  law  to  a  cause  of  action  upon  an  aooount  stated. 

4.  Account  Stated  ^s»19(2) — Evidence  Admissible. 

On  issue  wheUier  defendants'  failure  to  object  to  account  rendered  con- 
stituted assent  to  correctness  of  account,  evidence  of  objections  made  to 
a  party  not  shown  to  be  plaintiff's  agent  was  admissible,  to  explain  de- 
fendants' failure  to  communicate  any  objection  to  plaintiff. 

5.  Account  Stated  ^=>20(1) — Implied  Assent  of  Pabtt  to  be  Oharqed. 

If  defendants  objected  to  correctness  of  account  to  one  who  claimed  to 
be  plaintiff's  representative,  but  who  was  not,  it  becomes  at  least  a  ques- 
tion of  fact  whether  any  inferonce  as  to  assent  to  account  could  be  drawn 
from  defendants'  failure  to  make  objections  to  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Postal  Telegraph  Cahle  Company  against  Paul  A. 
Newman  and  another,  copartners  doing  business  under  the  firm  name 
and  style  of  Paul  A.  Newman  &  Co.  Judgment  dismissing  complaint, 
and  plaintiff  appeals.    Affirmed. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

William  W.  Cook,  of  New  York  City,  for  appellant 
Jesse  S.  Epstein,  of  New  York  City,  for  respondent 
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LEHMAN,  J.  The  plaintiff  herein  has  brought  an  action  to  recover 
upon  an  alleged  account  stated  for  telegrams  sent  by  it  at  the  defend* 
ants'  request.  It  appears  undisputed  that  the  plaintiff  rendered  to  the 
defendants  a  statement  of  account  on  the  7th  day  of  Feb<*uary,  1917, 
and  it  claims  that  the  defendants  did  not  object  to  this  account  with- 
in a  reasonable  time,  and  that  therefore  the  inference  that  they  as- 
sented to  its  correctness  follows  from  their  silence.  It  was  also  not 
disputed  that  a  Mr.  Ostrom  was  the  financial  adjuster  and  manager  of 
plaintiff's  branch  office,  at  which  the  telegrams  were  delivered,  and 
from  which  the  account  was  sent,  and  Mr.  Ostrom  testified  that  no  ob- 
jection had  been  made  by  the  defendants  to  him. 

On  the  other  hand,  the  defendants  produced  evidence  that  they  had 
objected  to  the  account  to  Mr.  Ostrom  and  to  other  employ^  of  that 
office,  and  a  witness  in  their  behalf  testified  that  after  he  had  tele- 
phoned to  the  plaintiff's  office,  stating  that  defendants  would  not  pay 
the  bill  and  that  it  was  incorrect,  an  unidentified  man  called  at  defend- 
ants' place  of  business  and  represented  himself  as  coming  from  the 
plaintiff,  and  that  the  defendants  then  protested  to  such  representative 
against  die  bill,  and  delivered  to  him  certain,  letters  purporting  to  show 
that  several  persons  to  whom  telegraphic  messages  had  been  sent 
claimed  that  they  had  not  received  the  messages.  Upon  this  testimony 
the  trial  judge  has  given  judgment  in  favor  of  the  defendants. 

[1-8]  In  order  to  show  an  account  stated,  the  plaintiff  is  not  re- 
quired to  show  an  express  assent  by  the  defendants  to  the  correctness 
of  the  bill  rendered.  It  is  required,  however,  imder  such  circumstanc- 
es, to  show  facts  from  which  siKh  assent  on  die  part  of  the  defendants 
can  be  inferred.  Where  an  account  is  made  out  by  one  party  and 
transmitted  to  the  other  party,  and  the  latter  fails  to  object  to  the  party 
rendering  the  account  within  a  reasonable  time^  an  inference  may  be 
drawn  that  he  was  satisfied  with  it  The  failure  to  object  to  the  cor- 
rectness of  the  account  does  not,  however,  in  itself  give  rise  as  a  mat- 
ter of  law  to  a  cause  of  action  upon  an  account  stated.  As  the  court 
stated  in  the  case  of  Lockwood  v.  Thome,  18  N.  Y.  288: 

"Such  omission  to  object  wonM  tberefore  be  legitimate  evidence  tn  proving 
an  acoonnt  stated.  Tbece  is  no  arbitnry  rale  of  law  which  lenders  an 
omission  to  object  in  a  given  time  equivalent  to  an  actual  agreement  or  con- 
sent to  the  correctness  of  the  aoconnt  thus  rendered ;  but  it  Is  merely  comi)e- 
tent  evidence,  subject  to  be  rebutted  by  drcumstanceB  from  which  counter  In- 
ferences may  be  drawn." 

[4]  If,  as  a  matter  of  fact,  the  defendants  did  object  to  the  duly  au- 
thorized agent  of  the  plaintiff  to  the  correctness  of  the  bill,  the  plaintiff 
would  be  bound  by  such  objections,  and  no  possible  inference  could 
be  drawn  that  the  defen<Iants  ever  assented  to  the  correctness  of  the 
statement.  Schultheis  v.  Caughey,  146  App.  Div.  102,  130  N..  Y. 
Supp.  373.  In  the  present  case,  therefore,  the  trial  justice  was  called 
upon  to  decide  whether  the  defendants  had  ob jotted  to  the  correctness 
of  the  account,  and  if  he  decided  that  they  had  failed  to  make  such 
objections  then  he  was  called  upon  to  determine  whether  the  inference 
which  might  be  drawn  from  their  failure  to  object  was  rebutted  by 
circumstances  from  which  counter  inferences  might  be  drawn.    Upon 
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the  first  issue,  evidence  of  objections  made  to  a  party  not  shown  to  be 
the  agent  of  the  plaintiff  would  clearly  be  irrelevant,  for  the  plaintiff 
could  not  be  bound  by  statements  made  to  or  admissions  made  by  a 
stranger.  Qn  the  second  issue,  however,  it  seems  to  me  that  such 
testimony  might  be  relevant  and  competent,  in  order  to  explain  tlie 
failure  of  the  defendants  to  communicate  any  objection  to  the  plain- 
tiff, and  to  show  that,  when  such  omission  is  considered  in  connection 
with  the  surrounding  circumstances,  no  inference  could  be  drawn  that 
the  defendants  were  satisfied  with  the  account.  In  the  case  of  Wiggins 
V.  Burkham,  10  Wall.  {77  U.  S.)  129,  19  L.  Ed.  884,  the  Supreme 
Court  of  the  United  States  stated : 

''The  prlndi^e  which  Ues  at  the  foundation  of  evldenoe  of  this  kind  is 
that  the  gilence  of  the  party  to  whom  the  account  is  sent  warrants  the  infer- 
ence of  an  admission  of  its  correctness.  This  inference  Is  more  or  less  strong, 
according  to  the  circumstances  of  the  case.  It  may  be  repelled  by  showing 
facts  which  are  inconsistent  with  it,  as  that  the  party  was  absent  from  borne, 
suffering  from  illness,  or  expected  shortly  to  see  tbe  other  party,  and  intended 
and  preferred  to  make  his  objections  in  person.  Other  circumstances  of  a 
like  character  may  be  readUy  imagined." 

It  seems  to  me  quite  clear  that,  v^rhere  the  defendant  can  show  that 
he  failed  to  make  objections  to  the  plaintiff  under  circumstances  where 
a  reasonable  man  might  remain  silent,  even  though  he  did  not  assent 
to  the  correctness  of  the  account  rendered,  such  evidence  is  admissible, 
and  would  rebut  any  inference  that  he  assented  to  the  account,  that 
might  otherwise  be  drawn  from  his  silence. 

[5]  If,  as  a  matter  of  fact,  the  defendants  had  good  ground  to  be- 
lieve that  they  had  made  timely  objection  to  the  account,  then  surely 
no  inference  could  be  dra^vn  that  they  assented  to  its  correctness.  If 
they  telephoned  to  the  plaintiff's  main  office,  and  thereafter  a  party  ap- 
peared who  claimed  to  be  the  representative  of  the  plaintiff,  and  the\- 
made  objections  to  the  bill  in  conversation  with  such  party,  it  becomes 
at  least  a  question  of  fact  whether  any  reasonable  inference  could  be 
drawn  from  their  failure  to  make  objections  to  the  plaintiff,  even 
though  this  unidentified  person  was,  as  a  matter  of  fact,  a  stranger  to 
the  plaintiff.  In  such  case,  the  purpose  of  the  evidence  is  not  to  bind 
the  plaintiff,  but  to  explain  the  failure  of  the  defendants  to  communi- 
cate their  objections  to  the  plaintiff. 

"In  fine,  as  the  omission  to  object  to  the  account  rendered  raises  merely  an 
inference  that  the  party  is  satisfied  with  it,  and  that  he  means  to  have  his 
silence  understood  as  an  expression  of  his  concurrence  therewith,  any  cir- 
cumstances calculated  to  rebut  sych  inferences,  or  to  raise  counter  Inferences, 
are  dearly  competent  evidence  to  be  submitted  to  the  Jury,  in  order  that,  with 
a  knowledge  of  all  the  circumstances  of  the  case,  they  may  form  tlieir  conclu- 
sion of  the  actual  intention  of  the  parties."    Lockivtood  v.  Thome,  supra. 

It  follows  that  the  judgment  should  be  affirmed,  with  $25  costs.  All 
concur. 
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(Supreme  Court,  Appellate  Term,  First  Department.    July  18,  1918.) 

1.  TSLC6&AFB$    AND    TBLkPHO^CS    ^:S»4T — ^UkANSHISSKW    OF    MoireT — ''CaBLE 

Tkansveb." 

A  cable  transfer  is  a  ctiedit  tor  a  sum  of  moa^  payaMe  at  the  place  is«- 
cUcated;  the  term  ''cable  tranafer"  pDecduding  the  idea  that  an  actual 
transfer  of  money  is  contemplated. 

2.  Telegraphs  and  Telephones  ^=»47 — Cable  Tbansfeb— Titue  to  Money. 

Where  a  cable  transfer  is  sold,  the  money  paid  the  seller  becomes  his 
property  at  the  tlBie  of  the  sale;  the  tfttnaaction  being  completed  at  that 
time,  and  the  buyer  i«ceiyio^  In  consideration.  thei*eof  the  obligation  ot 
the  seller  to  pay  payee  the  eqiuivalent  In  foreign  money. 

3.  Telegraphs  and  Telephones  ^=>47 — Cable  Transfer — Tnix  for  Pat- 

ient. 

Where  cable  transfer  is  sold,  and  no  time  fixed  for  payment  to  payee, 
the  seller  must  make  such  payment  within  a  reasonable  time,  and,  if  this 
cannot  be  done,  must  hold  the  money  subject  to  the  order  of  the  sender, 
and,  if  demanded,  return  it,  or  its  then  value,  within  a  reasonable  time 
after  demand. 

4.  Telegraphs  and  Telephones  ^3»47-^3ablb  Tbansfbb— Svidbnos  of  Bba- 

SONABLS  TllfE. 

In  action  against  seller  of  oabl^  traasfer,  nppii  his  failure  to  make 
payment  to  payee  or  return  money  to  sender,  evidence  that  seller  .told  buy- 
er at  time  of  sale  that  money  would  be  paid  within  three  or  fbur  days,  or 
returned,  held  some  evidence  of  what  a  reasonable  time  in  which  to 
make  such  payment  woold  be,  where  no  such  time  was  fixed  at  time  of  sale. 

5.  Telegraphs  and  Telbphones  ^»4'f--0ABLB  Tbanbfb»— AonoN  Against 

Sellbr — VsoMx  Facie  Omsk. 

In  action  against  seller  of  cable  transfer,  who  had  neither  made  payment 
to  pa^'ee  nor  returned  money  to  sender,  seller  held  prima  facie  in  default, 
where  there  was  evidence  that  a  reasonable  time  had  elapsed  since  sale. 

6.  Telegraphs  and  Telephones  ^s>4T — Cable  Transfer — ^Action  Against 

Seller — ^Bobobn  of  Proof. 

In  action  against  ^Uer  of  cable  transfer  upon  his  ftUlure  to  make  pay- 
ment to  payee  or  return  money  to  sender,  the  burden  of  proof  on  the 
whole  case,  where  evidence  was  all  in,  was  upon  the  plaintiff. 

7.  Telegraphs    and    Telephones    «s>47— Cabije    Transfer — Action— De- 

fenses. 

In  action  against  a  seiller  of  cable  transfer,  where  seller  had  neither 
made  payment  to  payee  nor  returned  money  to  sender  within  reason- 
able time,  proof  that  the  failure  to  make  such  payment  was  due  to  war 
or  other  conditions,  and  not  the  result  of  negligence,  might  have  excused 
such  nonpayment 

8.  Telegraphs  and  Telephones  «»47 — Cable  Tbansfeb — Action — Evidence. 

In  action  against  seller  of  cable  transfer,  who  bad  neither  paid  payee 
noir  returned  money  to  sender,  that  seller  had  made  offer  on  December  10, 
1917,  to  return  to  sender  600  rubles,  the  value  of  the  money  December  23, 
1916,  the  time  of  the  sale,  was  immaterial. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Disr 
trict. 

Action  by  Lena  Oshinsky  against  George  C.  Taylor.  Judgment  for 
plaintiff,  after  a  trial  before  the  court,  and  defendant  appeals.  Af- 
firmed. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. . 
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Carter,  Ledyard  &  Milburn,  o*New  York  City,  for  appellant 
Isidor  L.  Daniels,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  It  fairly  appears  .that  on  December  23,  1916, 
plaintiff  paid  to  defendant  $210,  $200  to  be  sent  by  cable  transfer  to 
one  Lieb  Oshinsky,  in  Harbin,  Russia,  and  $10  to  pay  the  expenses 
of  cabling,  etc. ;  that  plaintiflF  was  told  at  the  time  it  would  be  paid  in 
Russia  in  three  or  four  days,  and  that  if  not  paid  the  money  would  be 
returned ;  that  on  December  27th  defendant  cabled  to  its  correspondent 
in  Petrograd  to  pay  to  the  designated  payee  the  money,  amounting 
at  the  then  rate  of  exchange,  to  ^  rubles.  The  receipt  issued  by  the 
defendant  contained  the  following  provisions : 

"The  sum  of  money  covered  by  this  receipt,  If  duly  Issued  as  aforesaid,  will 
be  forwarded  to  the  i>ayee  named  herein,  subject  to  the  rules  and  regulations 
of  the  various  post  offices  used  In  maklhg  the  remittance." 

The  money  was  never  paid  to  the  payee,  although  he  was  at  Harbin 
from  December,  1Q16,  to  March,  1917.  Plaintiff,  four  or  five  months 
after  December,  1916,  and  at  other  times,  demanded  the  return  of  the 
money. 

[1,  2]  The  term  "cable  transfer"  precludes  the  idea  that  an  actual 
transfer  of  money  is  contemplated.  The  seller  of  a  cable  transfer  sells 
a  credit  for  a  sum  of  money  payable  at  the  place  indicated  in  the  con- 
tract, and  the  buyer  purchases  a  credit  for  such  sum,  available  at  such 
place,  the  transaction  is  completed  when  the  cable  transfer  is  sold,  the 
money  paid  becomes  the  property  of  the  seller  of  the  transfer,  and  the 
buyer  receives  the  obligation  of  the  seller  to  pay  over  the  equivalent  in 
foreign  money  to  the  payee.  Strohmeyer  &  Arpe  Co.  v.  Guaranty 
Trust  Co.,  172  App.  Div.  16,  157  N.  Y.  Supp,  955. 

[3-8]  In  the  case  at  bar,  no  time  being  fixed  for  the  payment  of  the 
money  to  the  payee,  the  law  will  presume  a  reasonable  time,  and  it 
became,  therefore,  defendant's  duty  within  a  reasonable  time  to  pay 
the  foreign  money  to  the  payee,  or,  if  this  could  not  be  done,  to  hold 
it  subject  to  the  order  of  the  sender,  and,  if  demanded,  to  return  it,  or 
its  then  value  in  United  States  money,  within  a  reasonable  time  after 
demand.  In  view  of  the  statement  to  plaintiff  that  it  would  be  paid 
in  three  or  four  days,  or  returned,  there  was  some  evidence  as  to  what 
a  reasonable  time  would  be.  Defendant  not  having  paid  the  money  to 
the  payee,  or  returned  it  to  plaintiff  after  demand,  and  there  being 
some  evidence  that  a  reasonable  time  had  elapsed,  was  prima  facie  in 
default.  Doutbless  this  was  open  to  explanation,  but  the  burden 
of  explaining  was  cast  on  defendant,  although  on  all  the  evidence, 
when  in,  the  burden  of  proof  on  the  whole  case  would  remain  with 
plaintiff.  Proof  that  the  failure  to  pay  to  payee  or  plaintiff  was  due 
to  war  or  other  conditions,  and  that  defendant  was  not  guilty  of  neg- 
ligence, might  have  excused  such  nonpayment ;  but  no  competent  evi- 
dence as  to  this  was  offered.  The  offer  to  return  600  rubles  on  De- 
cember 10,  1917,  or  their  then  value  in  United  States  money,  was  a 
very  different  matter,  and,  standing  alone,  was  properly  excluded  as 
immaterial. 

The  judgment  should  be  affirmed,  with  $25  costs     All  concur. 
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UARKOWITZ  V.  NEW  YORK  GDKT.  R.  CX). 

(Supreme  Oaurt,  Appellate  Term,  First  Department.    July  18,  1918.) 

1.  GaRBIEBS    ^S»17&— CONNSCrmO    CABBXKBfi — LlABILITT    OT    IlTITIAZ.   OaBBIBB 
— INTEB9TATE  OOMMEBCE  AOT. 

It  under  Interstate  Commerce  Act  Feb.  A,  1887,  i  20  (17.  S.  CkMnp.  St. 

19ie,  H  8592»  86(Ha,  8e04aa),  inUlal  carrier  may  be  liable  for  failure  of 

final  carrier  to  notify  consignor  of  nonacceptonce  by  consignee,  it  is 

only  where  it  was  final  carrier's  duty  to  notify. 

2L  Gabbiebs  e=»89— Delivebt— Consigneb's  BErtraAi/— Notdtiwg  Oowsion- 

OB. 

In  abeenoe  of  notatlosi  or  direction  In  Mil  of  lading,  carrier  need  not 
presume,  on  refusal  of  consignee  to  accept,  that  consignor  is  owner  of 
goods,  and  need  not  notify  him,  unless  in  the  particular  circumstances 
reasonable  care  requires  It 
8.  Cabbiebs  )$=:>89— Consioneb's  Refusal — Failubs  to  Notift  Consionob 
— OAtrsE  OF  Loss. 
•  Ev«i  if  bankruptcy  of  consignee^  coupled  with  hia  failure  to  accept,  Dei 
a  special  circumstance  requijping  carrier  to  give  notice  to  consignor,  loss 
because  of  the  goods  being  specially  made  for  consignee,  and  having  no 
market  value,  could  not  be  due  to  failure  to  give  the  notice,  having,  al- 
ready occurred. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Abraham  Markowitz  against  tfie  New  York  Central  Rail- 
road Company.  From  a  judgment  for  plaintiff  after  a  trial  without  a 
jury,  defendant  appeals.    Reversed  and  dismissed. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

A.  S.  Lyman,  of  New  York  City,  for  appellant. 

Jacob  M.  Cohen,  of  New  York  City,  for  respondent 

PENDLETON,  J.  The  consignor,  or  his  assignee,  has  recovered  a 
judgment  against  the  initial  carrier  for  the  value  of  goods  shipped  over 
its  line  and  that  of  a  connecting  carrier,  by  reason  of  the  failure  of 
the  final  carrier  to  notify  the  consignor  within  a  reasonable  time  of  the 
failure  of  the  consignee  to  accept  the  goods ;  it  being  shown  that  the 
goods  were  specially  made  for  the  consignee  and  have  no  market  value, 
and  that  the  consignee,  between  the  time  of  arrival  of  the  goods  at 
destination  and  the  receipt  by  the  consignor  of  the  notice  of  con- 
signee's failure  to  accept,  became  bankrupt. 

[1,  2]  The  liability  of  defendant  as  the  initial  carrier  for  acts  or 
omissions  of  the  final  carrier  must  be  sustained,  if  at  all,  under  sec- 
tion  20  of  the  Interstate  Commerce  Law  (U.  S.  Comp.  St  1916,  §§ 
8592,  8604a,  8604aa),  and  in  Wien  v.  New  York  Central,  166  Am>. 
Div.  766,  152  N.  Y.  Supp.  154,  the  court  expressly  declined  to  de- 
cide that  failure  of  the  final  carrier  to  notify  the  consignor,  even  if 
the  final  carrier  was  bound  to  do  so,  was  an  omissicm  for  which  the  in- 
itial carrier  would  under  the  act  be  liable.  Assuming,  however,  that  it 
would  be  so  liable,  the  question  first  arises  as  to  whether  there  was 
any  such  liability  on  the  final  carrier  in  this  case.    The  rule  declared 

in  Sauer  v.  Lehigh  Valley,  150  N.  Y.  Supp.  977,  that  in  the  absence 

^        ...      I.  .  .,-■■■      —  ,       ■■  - 
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of  any  notation  or  direction  in  the  bill  of  lading,  if  the  consignee  re- 
fuses to  accept,  Ae  carrier  is  bound  to  presume,  that  the  consignor  is 
the  owner  and  give  him  notice  of  the  refusal,  has  been  modified  in 
the  later  case  of  Wien  v.  New  York  Central,  166  App.  Div.  766,  152. 
N.  Y.  Supp.  154,  and  the  true  rule  held  to  be  that  no  such  presumption 
arises  from  the  consignee's  refusal  to  accept  the  goods,  and  in  such 
case  no  duty  devolves  upon  the  carrier  as  matter  of  taw  to  notify  the 
consignor,  unless  in  the  circumstances  of  the  particular  case  reason- 
able care  requires  it.  The  trial  court  has  held  that  the  bankruptcy 
of  the  consignee,  which  occurred  some  weeks  after  the  arrival  of  the 
goods  at  destination,  was  such  special  circumstances,  and  has  given 
plaintiff  judgment  for  the  full  value  of  the  goods  as  damages  due  to 
such  lack  of  notice.    This  I  think  was  error. 

[3]  If  it  be  assumed  that  the  bankruptcy  of  the  consignee,  coupled 
with  his  failure  to  accept  the  goods,  be  a  special  circumstance  requiring 
the  carrier  in  the  exercise  of  dwe  care  to  giv^  notice  to  the  consignor, 
which  it  is  unnecessary  to  now  decide,  this  occurred  in  this  case  some 
six  weeks  after  the  arrival  of  the  goods  at  their  destination,  and  there  is 
no  evidence  that  the  carrier  had  notice  of  it,  but  if  it  had,  any  loss 
such  as  is  now  claimed,  had  then  occurred  and  could  not  possibly  be 
due  to  any  failure  to  then  give  notice.  Moreover,  the  liability  of  the 
initial  carrier  is  limited  by  the  Interstate  Commerce  Act  "to  any  loss, 
damage  or  injury  to  such  property."  There  was  nothing  of  that  kind 
shown  here ;  but,  assuming  that  defendant's  liability  is  coextensive  with 
that  of  an  original  contractor  to  carry  the  duty  of  a  carrier  to  give 
notice,  if  it  exists,  is  part  of  the  implied  obligation  of  the  contract 
of  carriage,  the  failure  to  perform  is  not  the  proximate  cause  of  the 
loss  here  sought  to  be  recovered.  There  is  no  evidence  to  show,  and 
it  cannot  be  assumed  that  the  carrier  had  any  notice  or  knowledge  as 
to  the  relation  of  the  consignor  to  the  consignee  or  that  whether,  if 
there  were  a  sale  of  the  goods,  it  was  for  cash  paid  or  on  credit,  and 
a  loss  due  to  the  bankruptcy  of  the  consignee  could  not  be  presumed 
to  be  within  the  contemplation  of  thie  parties  to  a  contract  of  carriage. 

Judgment  reversed,  with  $30  costs,  and*  complaint  dismissed,  with 
costs.    All  concur. 


(104  Misc.  Rep.  644)      - 

Petition  of  INGBAHAM, 

In  re  PARDINGTON^S  WILL. 

(Surrogate's  Court,  Kings  County.    July  2,  1918.) 

1.  ExEcmoRS  AND  Aduinistbatobs  ^sp56-— Qstatb  of  Decedent — ^Bank  De- 

posits IN  Trust. 

Savings  bank  deposits,  made  In  the  name  of  a  testatrix  In  trust  tor 
relatives  named,  do  not  pass  as  part  of  her  estate;  the  presumption  be- 
ing that  an  absolute  trust  is  created  therein  at  the  death  of  the  depositor, 
without  a  revocation  or  other  act  of  disaffirmance. 

2.  Wills  <@=»756 — Construction — "Demonstbative  Leqaot." 

A  bequest  to  P.'s  two  daughters  of  $1«500,  "my  husband's  life  insur- 
ance money,  wlileh  they   already   have,*'   waa  demonstrative,   and   not 
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9)ed4c;  wherc  it  was'^  payable  out  of  a  larger  e^m  locfned  to  P.  by  tea^ 
tatrlz ;  a  "demonstrative  legacy"  requiring  a  bequest  iu  the  nature  oi  a 
general  legacy,  and  the  designation  of  a  fund  out  of  which  payment  is  to 
be  made  partaking  of  the,  character  of  a  specific  legacy. 

[Ed.  Note.~For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Demonstrative  Legacy.] 

Petition  by  Henry  A.  Ingraham  to  settle  his  account  as  executor 
of  the  last  will  and  testament  of  Eliza  Corey  Pardington,  deceased. 
Decree  directed. 

E.  A*  Ingrahaift,  of  Brooklyn,  for  i^xecttor. 

Joseph  A.  Keenan,  of  N-ew  York  City,  special  guardian,  for  Ed- 
ward D.,  Arthur  D.,  and  George  F.  Pardington* 

George  M.  Mackellar,  of  New  York  City,  special  guardian,  for 
infants  Janet  L.  and  Ruth  C.  Pardington. 

KETCH  AM,  S.  The  two  following  questions  were  not  decided 
upon  flie  trial: 

[1]  1.  Whether  the  gift  m  the  codicil  of  "two-thirds  (%)  of  my 
estate'*  included  die  deposits  in  ^savings  banks,  which  were  made  in 
name  of  the  testatrix  in  trust  for  relatives  named.  In  the  case  of  each 
of  these  deposite,  the  depositor  died  before  the  beneficiary,  without 
revocation  or  other  act  or  declaration  of  disaffirmance,  and  the  pre- 
sun^on  arises  in  ea(th  instance  that  an  absolute  trust  was  created 
as  to  the  balance  on  hand  at  the  death  of  the  depositor.  The  depos- 
its, therefore,  were  not  a  part  of  the  estate. 

[2]  2.  The  other  question  concerned  the  construction  of  the  cod- 
icil, which  is  as  follows : 

*••*♦!  will  and  bequeath  ♦  •  •  to  Arthur  Pardin|?ton*s  two  daugh- 
ters, Janet  L.  and  Ruth  C.,  the  sum  of  $1,500— my  husband's  life  insurance 
monegr,  which  they  already  have." 

The  testatrix  in  1907  received  $2,000  as  insurance  upon  the  life 
of  her  husband.  As  early  as  1910,  she  loaned  to  her  son,  Arthur, 
$1,500,  part  of  the  $2,000  aforesaid.  Before  the  codicil  was  made 
the  son  died,  and  the  testatrix  had  initiated  proceedings  in  the  Sur- 
rogate's Court  having  jurisdiction  of  his  estate  for  the  enforcement 
of  her  claim  against  him,  alleging  that  his  estate  was  indebted  to 
her  on  account  of  the  loan  in  the  sum  of  $1,969.59,  which  last-named 
sum  was  evidently  the  amount  of  the  loan,  with  interest.  This  pro- 
ceeding was  pending  when  the  codicil  was  executed,  and  the  execu- 
tor has  since  her. death  recovered  upon  such  claim,  but,  the  estate  of 
the  son  being  insolvent,  has  c6llected  only  $885.42  on  account  of  such 
recovery.  The  codicil  was  drawn  by  a  layman,  who  testifies  that,  after 
he  had  written  down  the  provision  in  question,  and  before  the  codicil 
was  signed,  he  asked  the  testatrix  "whether  the  daughters  of  her 
son  had  it/'  and  she  answered  that  she  was  referring  to  the  -$1,500 
of  her  husband's  life  insurance  money  which  she  had  loaned  to  their 
father. 

It  is  claimed  by  the  executor  and  the  residuary  legatees  that  the 
only  sum  which  is  payable  under  this  provision  was  $^5.42,  the  sum 
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received  from  the  debtor  of  the  testatrix  on  account  of  the  loan,  and 
they  contend  in  support  of  the  claim  that  the  codicil  shows  an  inten- 
tion that  the  gift  of  $1,500  was  to  be  drawn,  not  from  any  portion 
of  the  decedent's  estate,  but  from  a  particular  fund  thereof  not  in 
her  possession.  It  is  certain  that  the  legacy  was  to  be  drawn  pri- 
marily from  the  cause  of  action  against  the  estate  of  the  decedent's 
son,  but  it  is  equally  clear  that  the  testatrix  was  then  assertixig  her 
right  to  that  claim.  Hence  the  intention  of  the  gift  was  that  it  should 
be  paid  by  her  executor,  either  primarily  or  exclusively  out  of  prop- 
erty which  was  hers,  and  which  became  subject  to  the  administration 
of  her  estate.  Here  is  no  likeness  to  the  gift  of  a  legacy  to  a  debtor 
of  the  debt.  The  testatrix  well  understood,  for  she  had  asserted, 
that  the  money  was  loaned  to  her  son,  and  was  recoverable  from 
his  estate. 

The  language  of  the  instrument  "which  they  already  have"  must 
be  disr^rded,  since  it  i»  a  clear  misdescription,  and  is  shown  by 
parol  evidence  to  have  been  known  to  the  testatrix  to  be  inaccurate. 
Of  course,  the  claim  that  the  legacy  was  payable  out  of  specific  prop- 
erty belonging  to  the  testatrix  inevitably  confesses  that  the  legacy 
was  either  specific  or  demonstrative.  That  it  was  to  be  paid  from 
the  chose  in  action  against  the  son's  estate  must  be  conceded.  It 
only  remains  to  determine  whether  it  was  payable  from  that  source 
alone.  It  could  not  be  a  specific  gift,  since  it  was  less  than  the  whole 
sum  indicated  as  the  source  of  payment.  A  legacy  of  "$1,500 — ^thc 
amount  which  my  son  owes  me"  might  well  be  specific,  if  $1,500 
only  was  due  from  the  son;  but  a  legacy  of  "$1,500,  payable  out  of 
$1,900,  which  my  son  owes  me,"  is  demonstrative.  It  does  not  con- 
template a  direct  gift  to  the  legatee,  to  be  taken  without  the  interven- 
tion of  an  executor.  It  intends  rather  a  gift^  whidi  must  come  only 
from  the  process  of  administration. 

Unless  the  executor  finds  it  necessary  to  possess  himself  of  the 
subject  of  a  specific  l^acy  in  order  to  provide  for  debts  or  expenses 
of  administration,  he  has  nothing  to  do  with  it,  and  it  passes  directly 
to  the  legatee;  but  where  the  gift  is  carved  out  of  a  particular  piece 
of  property,  apparently  or  possibly  greater  than  the  gift  itself,  it  is 
ordinarily  the  duty  of  the  executor  to  administer  the  property  and  to 
pay  the  l^;acies  therefrom  so  far  as  it  may  be  available.  The  exercise 
of  this  duty  is  inconsistent  with  a  specific  gift.  "Two  elements  are 
necessary  in  order  to  constitute  a  demonstrative  legacy.  There  must 
be,  first,  a  bequest  in  the  nature  of  a  general  legacy;  and,  second, 
it  Tiust  point  to  a  fund  out  of  which  the  paynient  is  to  be  made,  par- 
taking of  the  character  of  a  specific  legacy."  *  Crawford  v.  McCarthy, 
159  N.  Y.  514,  54  N.  E.  277.  In  the  case  last  cited,  as  in  the  case  of 
Davis  V,  Crandall,  101  N.  Y.  311,  4  N.  E.  721,  the  claim  of  a  demon- 
strative legacy  was  defeated  upon  the  sole  ground  that  the  first  of 
these  two  elements,  viz.,  "a  bequest  in  the  nature  of  a  general  leg- 
acy," was  lacking. 

In  the  case  at  bar  this  feature  is  distinct.  There  is  no  gift  of  the 
claim  against  the  son  of  the  testatrix,  or  any  part  thereof  specifi- 
cally.   There  is  a  gift  of  a  pecuniary  legacy.    This  is  soluble  in  mon- 
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ey,  and  not  in  property*  As  already  argued,  it  was  payable  by  the 
executor  out  of  the  processes  of  administration,  and  is  not  a  direct 
gift,  which  would  automatically  pass  to  the  legatees.  It  is  the  decid* 
ed  tendency  of  the  courts  to  hold : 

**Tbskt  no  legacy  is  spedflc,  unless  demonstrably  so  intended,  and  generally  to 
incline  in  favor  of  construing  doubtful  bequests  as  general  legacies  charge- 
able upon  the  security  named  as  the  fund  first  to  be  applied."  Douglity  v. 
StiUweU,  1  Bradf.  800. 

The  parol  evidence  requires  that  the  codicil  be  construed  as  if  it 
were: 

"I  give  to  Janet  and  Butb  91,500  from  the  amount  of  $l;969.60,  which  their 
father  owes  to  meu" 

Under  such  readings  the  legacy,  so  far  as  it  is  not  paid  from  the 
demonstrated  source,  is  payable  from  the  general  estate. 
The  decree  will  provide  accordingly. 


a04  Misc.  Be^  648). 

PETITION  OP  SHERBURNE  et  aL 

In  re  GRIDLBY'S  WILU 

(Surrogate's  Court,  Kings  Ck>unty,      September  21,  1918.) 

1.  Wuxa  ^ss>858(l)— OimsTBUonoN — Lapsed  LEOAOiEa—HcsiDCABT  Lrgatbe. 

Where  testatrix,  in  making  general  and  spedflc  bequests,  made  no  pro- 
vision in  same  paragraphs  f6r  gift  over  in  case  of  lapse,  and  in  making 
general  bequest  to  her  sister,  named  as  residuary  legatee  in  a  subsequent 
paragraph  of  will,  made  no  additional  gift  of  lapsed  legacy,  the  residuary 
paraipraph.  of  the  will  giying  sister  residue,  "including  the  property  be- 
queatlied  aforesaid  in  case  any  of  the  aforesaid  legacies  shall  for  any 
reason  lapse,"  construed  to  make  the  lapsed  legacy  a  part  of  the  residue, 
and  not  a  gift  to  the  sister. 

2.  Wells  «=»868(1)— Lapsed  Lboacies— Residxjie. 

Lapsed  legacies  are  to  be  regarded  as  a  part  of  tiie  residue. 

In  the  matter  of  the  petition  of  Edith  N.  D.  Sherburne  and  another 
to  render  and  settle  their  accounts  as  executors  of  the  last  will  and  tes- 
tament of  Abbie  E.  Gridley  deceased.    Decree  of  distribution. 

William   Hamihon  Osborne,   of   New   York   City   (Frederick   P. 
Schenck,  of -New  York  City,  of  counsel),  for  residuary  legatee. 
Harvey  O.  Dobson,  of  Brooklyn,  for  executors. 

KETCHAM,  S.  The  particular  paragraph  of  the  will,  the  meaning 
of  which  is  put  in  issue,  is  as  follows : 

''niirteenth.  All  the  rest,  residue  and  remainder  of  my  estate,  both  real 
and  personal,  wheresoever  situated  and  located,  including  the  property  be- 
queathed aforesaid,  in  case  any  of  the  aforesaid  legacies  shall  for  any  reason 
lapee,  I  give^  devise  and  bequeath  to  my  sister,  M.  Louise  Dexter,  of  Pasa- 
dena, California,  absolutely  and  in  fee  simple,  provided  however  if  she  shall 
predecease  me^  then  and  in  that  event  my  residuary  estate  shall  be  divided 
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Into  tmno  equal  iMirtg  and  it  is  my  .will  and  I  direct,  tbat  In  sucb  an  event  one 
share  shall  be  giren  to  my  niece.  Kdith  N.  t>,  Sherburne,  of  West  St)ringfleld, 
Massaclrusetts.  and  the  other  share  shall  be  given  to  my  niece,  Daisy  A. 
IXexter,  of  I'akadena,  California,  a'bsolutely  and  in  fe^  simple,  their  heirs  and 
assigns  forever." 

This  paragraph  was  preceded  by  a  gift  of  $4,000  to  the  sister  named 
a$  residuary  legatee,  as  well  as  "by  six  paragraphs  containing  general 
legacies  of  money  to  divers  persons,  and  eight  paragraphs  containiiig 
specific  gifts  of  personal  property.  In  none  of  these  gifts  to  persons 
other  than  the  residuary  legatee  Was  there  any  provision  for  a  gift 
over  in  case  of  a  lapse. 

[1]  It  is  claimed  in  behalf  of  the  residuary  legatee  that,  in  the  event 
of  a  lapse  of  any  general  legacy  to  a  person  other  than  herself,  there 
was  a  gift  over  of  the  lapsed  legacy  to  her.  That  \yhich  was  described 
in  the  phrase  commencing  with  the  word  "including"  is  grammatically 
comprised  in  and  regarded  as  a  part  of  the  residue.  It  is  as  if  the  tes- 
tatrix had  said : 

"In  the  residue  which  I  am  about  to  give,  I  desire  to  comprehend  any  legacy 
which  shall  lapse." 

It  would  do  violence  to  the  language  employed  to  accept  the  argu- 
ment that : 

"It  is  the  evident  intention  of  the  testatris:  that  U  was  the  gift  that  was  to 
include  the  property  bequeathed  aforesaid,  not  that  the  property  bequeathed 
aforesaid  Was  to  be  Included  in  the  resldnary  estate."* 

Perhaps  that  construction,  if  it  were  adopted,  would  not  change  the 
result ;  but,  since  it  is  insisted  upon  as  a  basis  for  a  finding  in  behalf 
of  the  residuary  legatee,  it  is  important  to  repeat  that  it  is  the  residue 
into  which  the  lapsed  legacies  are  incorporated  by  the  chosen  language 
pf  the  testatrix.  In  the  gift  of  a  general  legacy  to  the  person  after- 
wards named  as  residuary  legatee,  there  is  no  additional  gift  of  any 
lapsed  legacy,  nor  in  any  of  the  many  paragraphs  containing  general 
and  specific  legacies  is  there  any  gift  over  to.  the  residuary  les[atee  as 
a  substitute,  in  case  of  the  death  of  the  perscxi  first  named  as  the  lega- 
tee. The  absence  of  any  words  of  substitution  in  case  of  death  among 
the  general  or  specific  legatees  acquires  significance,  when  it  is  seen 
that  in  the  residuary  clause  there  is  a  substitutionary  gift  in  case  of 
the  death  of  the  person  first  named  therein. 

[2]  The  court  is  not  able  to  escape  the  conclusion  that  the  only  ef- 
fect of  the  will  is  to  emphasize  the  rule  of  law  that  the  l«5)sed  legacies 
are  to  be  regarded  as  a  part  of  the  residue. 

The  decree  of  distribution  will  proceed  accordingly. 
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In  re  TITBE  GUARANTEE  &  TRUST  CO.  et  aL 
.    (Surrogate's  Oourt  Kings  County.    October  21,  1918.) 

1.  Descent   and   Distbibution   «5»71(6) — ^Pboof   of   RsLAXioNsmp — Sujrri-* 

CIENCY. 

Evidence  held  InsufBcient  to  show  that  certain  contestants  of  will  were 
decedent's  next  of  kin. 

2.  Evidence   ^s»290»  309— Declabations— Proof   of  RELATioNSHrp — Stjffi- 

CIENCY. 

Evidence  of  declarations  a»  to  matters  of  pedigree  Is  admissible  only 
when,  among  other  things,  it  appears  that  the  i)erson  making  them  wa9  a 
member  of  the  family  whose  descent  Is  sought  to  be  proved,  and  only 
slight  proof  of  the  relationship  of  declarant  Is  required. 

3.  Evidence  ^=>883(3)— PixiTioNa  and  Affidavits— Sufficiency. 

When  the  court  directed  that  proof  be  taken  as  to  the  allegations  of 
kinship,  all  petitions  and  attldavlts  of  the  parties  became  of  no  avail  as 
affirmative  evidence  thereof. 

Petition  by  the  Title  Guarantee  &  Trust  Company  and  another  to 
prove  the  last  will  and  testament  of  Catherine  C.  Johnston,  also 
knowi^  as  Katherine  C.  Johnston,  deceased.  Certain  contestants 
stricken  out  ias  parties,  and  their  motion  lo  strike  out. parties  who  are 
descendants  of  deceased's  mother  denied. 

Anthony  F.  Tuozzo,  of  Brooklyn,  for  executors. 

Frederick  W.  Sparks,  of  Brooklyn,  for  Rev.  John  Vogel. 

Robert  S.  Waterman,  of  Ogdensburg  (Robert  L.  Luce,  of  New 
York  City,  of  counsel),  for  contestants  Morrison. 
'   Hamilton,  Gregory  &  Freeman,  of  New  York  City  (Charles  H, 
Mapledoram,  of  New  York  City,  of  counsel),  for  Elizabeth  Smith 
and  others. 

Anthony  A.  Ete  Cicco,  of  New  York  City,  for  Benjamin  A.  Mc- 
CuUough. 

Campbell,  Flaherty  &  Turner,  of  New  York  City,  for  Hannah  E. 
Pagelow. 

William  J.  Mahon,  of  New  York  City,  special  guardian,  for  Mc- 
Cullough  infant. 

Joseph  A.  Kenoedy,  of  Brooklyn,  special  guardian,  for  Robinson 
infant  and  unknown  heirs. 

KETCHAM,  S.  [1]  The  question  is  whether  certain  contestants 
of  the  will  are  next  of  kin  of  the  decedent.  Their  claim  is  based 
upon  descent  from  Sarah  McCoy,  who,  as  they  say,  was  the  sister 
of  Jacob  Johnston,  the  decedent's  father.  Profuse  and  specific  evi- 
dence is  given  of  their  descent  from  Sarah,  and  if  Jacob  Johnston 
and  Sarah  McCoy  were  brother  and  sister,  these  descendants  are  the 
next  of  kin;  but  there  is  no  proof  of  such  relationship,  unless  it  be 
found  in  the  testimony  of  Hannah  A.  Donaldson.  She  gives  testimony 
as  to  the  descendants  of  Sarah,  but  on  direct  examination  she  gives 
none  as  to  the  relationship  of  Sarah  and  Jacob.  Her  only  utterances 
on  the  subject  are,  on  cross-examination,  as  follows : 
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''Q.  Who  died  first,  Sarah  or  Mr.  Johnston?  A.  Mr.  Johnston  was  dead 
before  his  sister  came  to  this  ooontry.  Q.  Yon  don't  know  when  Sarah  McCoy 
came  to  this  country?    A.  No." 

It  appears,  without  contradiction,  that  she,  a  stranger  in  blood  to 
both,  knew  Jacob  well,  that  she  lived  in  his  family  in  New  Yoric  for 
a  year,  and  that  she  knew  Sarah  in  Ireland. 

[2]  The  rule  of  law  is  plain  that  evidence  of  declarations  as  to  mat- 
ters of  pedigree  is  admissible  only  when,  among  other  things,  it  ai>- 
pears  that  Sie  person  making  them  was  a  member  of  the  family 
whose  descent  is  sought  to  be  proved,  that  3uch  proof  cannot  be  supv- 
plied  by  the  declarations  themselves,  and  that  only  slight  proof  of 
the  relationship  of  the  declarant  will  be  required.  That  the  inci- 
dental statement  of  relationship  contained  in  the  answer  of  the  wit- 
ness to  the  effect  that  Mr.  Johnston  was  dead  before  his  sister  came 
to  this  country  would,  if  accepted,  be  competent  proof  on  the  sub- 
ject, is  not  denied;  but  its  weight  must  be  measured  by  the  conditions 
surrounding  the  witness  as  well  as  her  story.  Does  it  rise  even  to 
the  degree  of  slight  evidence,  when  it  is  seen  that  the  witness  never 
saw  the  two  persons  together,  never  lived  in  any  place  where  both 
lived,  gives  no  circumstance  upon  which  her  testimony  is  based, 
offers  no  proof  of  the  maiden  name  of  Sarah  McCoy,  gives  no  basis 
whatever  for  her  conclusion  that  they  were  brother  and  sister,  came 
from  Ireland,  where  one  lived,  to  this  country,  where  the  other  lived, 
and  went  into  the  household  of  the  latter,  but  makes  no  proof  of  any 
message  from  Sarah  to  Jacob,  or  any  inquiry  from  Jacob  as  to  the 
welfare  of  Sarah? 

[3 1  In  the  absence  of  any  evidence  of  declarations  of  Jacob  as  to 
his  kinship  with  Sarah  during  the  year  when  the  witness  was  a  mem- 
ber of  his  household,  must  we  not  believe  that  no  such  declarations 
were  made,  and,  so  believing,  must  we  not  indulge  strong  presump- 
tions against  the  statement  of  such  kinship?  The  possible  devolu- 
tion of  a  decedent's  estate  cannot  be  determined  solely  by  such  a 
scrap  of  evidence.  The  affidavit  of  Mrs.  Donaldson  must  be  disre- 
garded. When  the  court  directed  that  proof  be  taken  as  to  the  al- 
legations of  kinship,  all  the  petitions  and  affidavits  of  the  parties 
became  of  no  avail  as  affirmative  evidence. 

The  contestants,  who  are  descendants  of  Sarah  McCoy,  are  strick- 
en out  as  parties  to  the  probate  proceeding,  and  their  motion  to  strike 
out  the  ,  parties  who  are  descendants  of  the  decedent's  mother  is 
denied. 
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UNTBRBEBG  ?.  NBW  YOBK  LIFE  INS.  GO. 

(Supreme  Ctonrt,  Appellate  Term,  Vint  Department    November  1,  191d.) 

iNBURAiTCB  ^a»668(Q) — Lmc  Insuranob — Polzct  Issubd  on  Raivd-TJp  Age — 

MlS8TATEMENT---QUK0nON  FOB  JlTBT. 

In  action  on  life  policy  tened  on  ''rated-up  ase^**  insurer,  seeking  to  en- 
fdroe  term  of  polli^  that,  if  aasured  }iad  misatated  age,  face  value  of 
policy  should  be  proportionately  reduced,  waa  entitled  to  go  to  Jury  on 
questfoin  whether  assured  had  misstated  age. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Rachel  Unterberg  against  the  New  York  Life  Insurance 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

James  H.  Mcintosh,  of  New  York  City  (Louis  H.  Cooke,  of  New 
York  City,  of  counsel),  for  appellant. 
Lcmis  Manheim,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  action  was  brought  to  recover  $1,000,  the  amount 
of  a  policy^  of  life  insurance  issued  by  the  defendant  upon  the  life  of 
plaintiff's  husband ;  she  being  named  therein  as  beneficiary. 

It  is  quite  clear  from  the  policy  and  the  papers  annexed  thereto  that 
it  is  issued  upon  a  ''rated-up  age" ;  that  is  to  ss^,  that  (for  reasons 
which  are  not  material,  and  which  defendant  was  prevented  from 
showing  at  the  trial)  the  face  value  of  the  policy  is  promised  to  be  paid 
by  Hit  defendant  on  the  basis  of  a  premium  calculated  upon  the  actual 
age  of  the  assured  plus  12  years — the  result  bein^  called  the  "rated- 
up  age."  In  his  application  the  assured  states  his  age  as  44  years. 
The  policy  was  therefore  issued,  and  the  premiums  charged,  on  the 
basis  of  56  years,  and  that  fact  is  mentioned  in  a  rider  or  ''amend- 
ment" attached  to  the  policy.    The  policy  also  contains  a  provision: 

*'If  the  age  of  ttie  Insured  has  been  misstated,  the  amount  payable  here- 
under shall  be  sudi  as  the  premium  paid  would  have  purchased  at  the  cor- 
rect age  rated  up  by  12  yeais." 

It  was  claimed  by  the  defendant  that  the  assured  had  misstated  his 
age  as  44  years,  when  in  ^int  of  fact  he  was  56 ;  and  the  defendant 
therefore  tendered  and  paid  into  court  $636.58,  the  amount  of  insur- 
ance which  the  premium  paid  by  plaintiff's  intestate  would  have  pur- 
diased,  had  he  stated  his  age  correctly  as  56,  which,  under  the  terms 
of  the  policy,  would  have  given  him  a  "rated-up  age"  of  68  years. 
Apparently  some  confusion  has  arisen  from  the  coincidence  that  the 
"rated-np  age"  on  the  policy  as  it  stands  would  be  56  years,  the  true 
age  of  the  insured.    That  coincidence,  however,  is  palpably  immaterial. 

Appdlant  urges,  and  I  think  correctly,  that  it  was  entitled  to  go  to 
the  jury  on  the  question  whether  the  assured  had  "misstated  his  age" 
at  the  time  of  his  application  for  the  policy.  It  will  be  observed  that 
cases  variously  cited  in  the  briefs  of  respectifve  counsel  relating  to 
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the  applicability  of  section  58  of  the  Insurance  Law  (Consol.  Laws,  c. 
28),  such  as  Archer  v.  Equitable  Life  Assurance  Soc.j  218  N.  Y.  18, 
112  N.  £.  433,  cases  in  regard  to.  the  waiver  of  misrepresentation,  like 
Russell  V.  Prudential  In§.  Co.,  176  N.  Y.  178,  68  N.  E.  252,  98  Am. 
St.  Rep.  656,  and  Gioia  v.  Metropolitan  Life  Ins,  Co.,  97  Misc.  Rep. 
380,  161  N.  Y.  Supp.  234,  following  Stemaman  v.  Metropolitan  Co., 
170  N.  Y.  13,  62  N.  E.  763,  57  L.  R.  A.  318,  88  Am.  St.  Rep.  625. 
hkve  no  bearing  upon  the  controversy  before  us.  There  is  no  doubt 
that  the  entire  contract  was  contained  in  the  policy  atid  the  papers 
attached  thereto,  and  defendant  does  not  seek  to  avoid  the  policy  be- 
cause of  plaintiff's  misrepresentation,  but  only  to  enforce  an  express 
term  of  the  contract  that,  if  the  assured  has  misstated  his  age,  the 
face  value  of  the  policy  shall  be  proportionately  reduced.  The  ques- 
tion whether  or  not  he  misstated  his  age  at  the  time  hje  applied  for  the 
insurance  was  therefore  a  material  and  decisive  issue  of  fact  to  be 
determined  by  the  jury. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


FEDERAIi  PAKQUBTRT  MFG.  00.,  Ina.  T.  HAT.T.ENBBOK. 

(Supreme  Court,  AppeUate  Teim,  First  Pepartxaent    November  3L  191S.) 

Mechanics*  LncNs  ^B3»810(3)— Fobeclosvbb— <k>ST»— ADOrfzoiTAL  Aiaowauce 
— Statote. 

Amount  of  recovery  on  foreclosure  of  medianic^s  lien  bavlng  been  $V 
510.1M,  plaintiff  is  entitled  to  allowance  of  2^  per  cent,  or  537.77,  pursu- 
ant to  Code  Glv.  Proc.  S  32S3,  subd.  1,  providing  lu  action  to  foredoae 
mortgage  court  may  allow  as  costs  further  sum,  etc 

Appeal  from  Citjr  Court  of  New  York,  Trial  Terra. 

Action  by  the  Federal  Parquetry  Manufacturing  Company,  Incor- 
porated, against  John  J.  HallenbecK,  executor,  etc  From  a  judgment 
for  plaintiff,  defendant  appeals.    Judgment  modified  and  affirmed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MULr 
LAN,  JJ. 

Crook  &  Carney,  of  New  York  City  (Samuel  Crook,  of  New  York 
City,  of  counsel),  for  appellant. 

Ellenbogen  &  Selig,  of  New  York  City  (Samson  Selig,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  There  seems  to  be  no  authority,  and  respondeat 
cites  none,  for  the  award  of  an  extra  allowance  of  $200  iu  Uiis  case. 
The  amount  of  the  recovery  on  the  foreclosure  of  the  liea  having 
been  $1,510.94,  plaintiff  is  entitled  to  an  allowance  of  2%  per  cenU 
pursuant  to  section  3253,  subd.  1,  of  the  Code  of  Civil  Procedure, 
namely,  $37.77. 

Judgment  nxidified  accordingly,  and,  as  ^modified,  affirmed,  without 
costs  to  either  party  of  this  appeal. 
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BCUBPHT  et  al.  ▼.  UNITED  STATES  TITLE  GUABAATX  CO. 
(Supreme  Ooort,  Appellate  Term,  First  Department.    October  21.  1918.) 

1.  I:s8UKANCE  «s»507% — ^TmjB  Insxtbancb — Meabvbx:  of  Damag£3. 

Under  title  Insurance  poUcy,  held,  that  assured,  for  rejection  of  eon- 
tract  of  sale  because  of  defect  tn  title,  would  be  entitled  only  to  recover 
for  aeCnal  Iocs  goffered  ttu^migh  existence  of  incumbrance,  \t1iicb,  at  most 
would  be  tbe  difference  l^etween  tbe  value  of  t^e  iwopert^  as.Uicurabered 
and  Its  unincumbered  valuer  and  not  tbe  sum  which  purchaser  agreed  to 
pay  for  the  property. 

2.  CovENAiTCs  «=»94, 125(1) — ^Bbkach— Meabttbb  of  Damages. 

The  measure  ct  damagei^  for  breach  of  coreimnt  of  seisin  Is  ordinarily 
the  qonflldextttlon  paid  by  the  grantee  for  the  pceperty,  and  the  grantee 
may  bilng  suit  as  soon  as  he  discovers  grantor's  la^of  title,  although  h^ 
has  not  been  evicted  by  superior  title. 

3.  COVENAMTS  ^=:»125(1) — BbEACH — MbASUBE  of  DAMAGES. 

If  grantee  does  not  bring  his  action  for  breach  of  covenant  of  seisin  un- 
til the  grantor  has  obtained  a  deed  of  the  property  end  actually  vested  tit- 
tle in  grantee  the  grantee  cannot  recover,  as  damagBg,  tbe  ooneideratlaD 
paid. 

4.  INSUBANCB  «S»672— TrTLE   INSUBANCE— SPBOIFIO   PeBVOBMAVCE. 

A  Judgment  that  insured  shall  execute  and  deliver  to  defendant,  title 
Insurer,  a  quitclaim  deed,  would  be  proper  only  If  Insurance  contract  con- 
tained clause  that  Insurek*,  in  case  of  rejection  of  title,  would  pay  agreed 
sale  price,  and  then  only  In  an  action  for  cvedfie  performance  in  a  court 
of  equitable  Jurisdiction, 
5*  Inbubanoe  <S=9606 — Title  Inburajtcb-— Equrablb  Jurisdiction. 

Where  complaint  contained  no  allegation  of  any  obligation  on  the  part 
of  Insurer,  except  to  Indemnify  plaintiffs,  against  loss  or  damage  sustained 
Iby  unmarketabillty  of  their  title,  the  action  was  not  one  for  specific  per- 
formance,  and  the  court  had  no  equitable  jurisdiction. 

6.  OOVERAWTB  «=B>126(1>— -Of  SBISIK—BBBAto. 

In  an  action  at  law  for  breach  of  covenant  of  seisin,  the  grantee  may 
recover  the  full  consideration  paid,  without  tendering  a  deed  of  the  prop- 
erty reconveying  the  land  to  its  grantor. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Peter  Murphy  and  another  against  the  United  States 
Title  Guaranty  Company.  Judgment  for  plaintiffs,  and  defendant 
jippeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1917,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

Hirsh,  Newman  &  Reass,  of  Brooklyn,  for  appellant. 
Jeremiah  J.  Coughlan,  of  Brooklyn,  for  respondents. 

LEHMAN,  J.  [1]  On  or  about  June  15,  1906,  the  defendant  de- 
livered to  the  plaintiffs  its  title  insurance  policy,  whereby  it  agreed 
to  keep,  harmless  and  indemnify  the  assured — 

^'against  all  loss  or  damage,  not  exceeding  $3,000,  which  the  said  assured  shall 
sustain  by  reason  of  defects  or  unmarketabillty  of  the  title  of  the  assured  to 
the  estat^  mortgage!  or  Interest  described  in  schedule  A  hereto  annexed,  or 
because  of  liens  or  incimibninces  charging  the  same  at  the  date  of  this  policy. 
♦  ♦  •  The  loss  and  the  amount  to  be  ascertained  tn  the  manner  provided 
In  the  annexed  conditions,  and  to  be  payable  upon  compUance  of  the  assured 
with  the  stipuladima  of  said  conditions,  .and  not  otherwise." 

^s»FaT  other  c«8«b  see  Mm*  topic  £»  KBT-NI^MBSR-in-aU  Key-Numbered  DigeeU  6  ladezet. 


Digitized  by 


Google 


244  172  NDW  TOBK  8UPPI1BMBNT  (Slip.  Ct 

On  November  29,  1912,  the  plaintiffs  entered  into  a  contract  for 
the  sale  of  both  lots  for  $1,500,  but  on  the  closing  day  the  purchaser 
rejected  the  tide  because  of  defects  not  excepted  in  the  policy.  The 
plaintiffs  complied  with  all  the  conditions  of  the  policy,  and  gave  to 
ihe  defendant  notice  as  required  by  the  policy  lof  such  rejection  -with- 
in 10  days  thereafter.  It  appears  that  the  title,  at  the  time  the  plain- 
tiffs made  the  contract  of  sale,  was  defective,  in  that  one  of  the 
two  lots  covered  by  the  premises  was  subject  to  an  outstandii^  un- 
divided ^/ss  interest.  Before  the  beginning  of  the  action  the  defend- 
ant obtained  for  plaintiffs  the  outstanding  */«»  interest  in  this  lot, 
but  such  interest  was  subject  to  the  lien  of  a  judgment  for  $576.64. 
Upon  these  facts  the  trial  justice  has  held  that,  .since  the  plaintiffs 
had  entered  into  a  contract  of  sale  for  the  property  for  the  sum  of 
$1,500  on  November  20,  1912,  and  they  lost  the  benefit  of  the  sale, 
"the  amount  of  their  damage  was  the  sum  agreed  to  be  paid  therefor, 
namely,  $1,500,  which  the  plaintiffs  are  entitled  to  recover,  with  in- 
terest thereon  from  November  20,  1912  (see  Werner  v.  Wheeler, 
142  App.  Div.  358,  127  N.  Y.  Supp.  158),"  and  judgment  was  tiiere- 
upon  entered  for  this  sum. 

The  case  cited  by  the  learned  trial  j  ustice  as  authority  for  the 
measure  of  damages  which  he  applied  does  not  in  my  opinion  lay 
down  any  such  rule  of  damages.  In  that  case  it  appeared  that  the  de- 
fendant had  no  title  to  the  premises  which  she  had  previously  ccMi- 
veyed  to  the  plaintiff.  This  lack  of  title  was  discovered  when  the 
plaintiff  entered  into  a  sale  of  the  premises  to  a  third  party.  The 
defendant  thereupon  obtained  a  quitclaim  deed  to  the  plaintiff  from 
the  true  owners,  and  the  plaintiff  accepted  such  quitclaim  deed. 
Thereafter  the  plaintiff  was  obliged  to  incur  certain  exp^ises  in  or- 
der to  prove  to  the  purchaser  that  the  quitclaim  deed  vested  in  the 
plaintiff  full  title  to  the  premises,  and  subsequently  brought  an  action 
to  recover  against  the  defendant,  her  grantor,  the  amount  of  these 
expenses.  The  court  there  held  that!  me  plaintiff  could  recover  no 
damages  for  breach  of  the  covenants  of  warranty  or  of  quiet  enjoy- 
ment, because  there  had  been  no  eviction  of  the  plaintiff,  and  that 
she  could  not  recover  any  damages  for  breach  of  the  covenant  of 
seisin,  because  she  had  not  elected  to  recover  the  purchase  money 
and  interest  upon  the  breach  of  that  covenant,  but,  on  the  contrary, 
had  accepted  a  quitclaim  deed,  and  therefore  was  not  damaged  by 
the  lack  of  title  in  her  grantor  at  the  time  when  the  original  transfer 
to  her  was  made.    The  court  there  stated : 

"But  here  the  grantee  purchased  no  outstanding  title,  and  the  action  was  not 
brought  until  after  acceptance  by  the  grantee  of  the  quitclaim  deed,  which 
vested  good  title  in  her,  and  she  shows  no  prior  damages  by  loss  of  a  sale  of 
the  premises  or  otherwise ;  and  therefore  I  think  that  only  nominal  damages 
could  be  recovered  for  the  breach  of  the  covenant  of  seisin." 

This  dictum,  implying  that  a  plaintiff,  in  an  action  for  breach 
of  covenant  of  seisin,  could  recover  damages  for  the  loss  of  a  sale 
of  tfie  property,  is  the  only  authority  cited  by  the  plaintiff  or  by  the 
court  to  sustain  the  measure  of  damages  applied  in  this  case.  There 
seems  to  be,  as  a  matter  of  fact,  a  dearth  of  authority  in  regard  to 
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the  measnfe  of  damages  apptied  in  an  action  on  an  insurance  policy, 
and  even  in  Sutherland's  great  work  on  Damages  the  question  of 
the  usual  measure  of  dam^^  is  not  discussed,  but  the  author  con- 
tents himself  witii  a  single  section,  referring  the  student  to  the  <iiap- 
ter  of  his  book  devoted  to  the  measure  of  damages  in  actions  brought 
by  a  grantee  against  his  grantor  for  breach  of  the  various  covenants 
of  title. 

[2]  The  policy  of  title  insurance,  however,  goes  somewhat  further 
than  a  covenant  of  warranty,  for  it  includes  not  only  defects  or  lack 
of  title,  but  $dao  includes  unmarketability  of  title,  amongst  the  mat- 
ters for  which  it  gives  insurance.  Nevertheless,  in  many  points  the 
covenants  of  title  contained  in  a  deed  and  the  covenant  of  indemnity 
contained  in  a  title  insurance  are  analogous,  and  in  the  absence  of 
express  words  in  the  contract  of  insurance  the  same  rules  would 
apply.  The  measure  of  damages  in  an  action  for  the  breach  of  the 
covenant  of  seisin  is  ordinarily  the  consideration  paid  by  the  gran- 
tee for  the  property,  and  the  grantee  need  not  wait  until  he  has  been 
evicted  by  superior  title,  but  may  bring  his  action  as  soon  as  he  dis- 
covers his  grantor's  lack  of  title.    Sutherland  on  Damages,  §  597. 

[3]  This  measure  of  damages  is  applied  upon  the  theory  that,  since 
the  grantor  had  no  title,  he  had  none  to  convey,  and  the  grantee  may 
therefore  recover  the  monev  paid  without  consideratibn ;  but,  if  the 
grantee  does  not  bring  such  action  until  the  grantor  has  obtained  a 
deed  of  the  property  and  has  actually  vested  title  in  the  grantee,  then  the 
grantee  cannot  recover  such  damages.  The  covenant  against  incum- 
brances, ordinarily  contained  in  deeds,  is  essentially  more  nearly  like 
the  agreement  of  a  title  insurance  company.  That  covenant  is  also  a 
covenant  of  indemnity,  and  the  measure  <k  damages  for  its  breach  is 
such  sum  as  will  indemnify  the  grantee  for  the  loss  actually  sustained. 
See  Utica,  Chenango  &  S.  V.  R.  Co.  v.  Gates,  8  App.  Div.  181,  40  N. 
Y.  Supp.  316.  Under  the  authority  of  that  case  it  would  appear  that, 
if  the  plaintiff  had  been  compelled  to  purchase  the  amount  of  the  judg- 
ment which  was  a  lien  against  her  premises,  she  might  have  recovered 
the  amount  so  paid  as  the  proper  measure  of  damages  for  the  existence 
of  the  incumbrances.  Inasmuch,  however,  as  the  plaintiffs  do  not  claim 
to  have  incurred  any  such  expense,  the  highest  possible  measure  of 
damages,  in  the  absence  of  some  clause  in  the  policy  fixing  a  different 
measure,  would  be  the  difference  between  the  value  of  the  premises  un- 
incumbered,  as  shown  by  the  actual  sale,  and  their  value  incumbered 
by  the  Hen  of  the  judgment  In  no  event,  in  the  absence  of  such  a 
clause,  can  the  plaintiffs  recover  as  indemnitv  the  agreed  price  upon 
the  contract  of  sale  which  they  have  lost  Under  the  present  judgment, 
the  plaintiffs  would  receive  the  sum  of  $1,500  as  damages  for  the 
existence  of  an  incumbrance  affecting  only  a  */»»  undivided  part  of  one 
lot  constituting  the  premises,  and  clearly^  if  they  retained  title  to  the 
premises  so  incumbered,  these  damages  are  entirely  excessive  and  er- 
roneous. .      . 

[4,  5]  The  trial  judge  stated  in  his  opinion  that  the  judgment  will 
provide  that  on  payment  of  the  judgment  herein  the  plaintiffs  shall 
execute  and  deliver  to  the  defendant  a  deed  quitclaiming  all  their  right. 
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title,  and  interest  in  the  property  in  question.  The  judgment  does 
not  contain,  and  of  course  could  not  contain,  such  a  clause.  Such  a 
provision  in  a  judgment  would  be  proper  only  if  the  contract  of  in- 
surance contained  a  clause  that  the  insurer  agreed  that,  where  a  sale 
of  the  property  has  been  made  and  the  title  rejected  because  it  was 
unmarketable,  the  insurance  company  should  pay  to  the  insured  the 
agreed  price  of  such  property,  and  then  only  in  an  action  for  a  specific 
performance  in  a  court  of  equitable  jurisdiction.  In  the  present  case 
we  need  not  decide  whether  the  contract  of  insurance  can  be  considered 
as  containing  such  a  clause,  for  in  any  event  the  action  is  not  for  spe- 
cific performance.  The  complaint  contains  no  allegation  of  a  tender 
of  a  deed  by  the  insured  to  the  insurer,  or  any  obligation  on  the  part 
of  the  insurer  to  do  anything  except  indemnify  the  plaintiffs  against 
loss  or  damage  sustained  by  unmarketability  of  their  title,  and  the  court 
had  no  equitable  jurisdiction,  and  did  not  assume  in  its  actual  judg^ 
ment  to  exercise  any  equitable  jurisdiction. 

[6]  It  is  true,  as  stated  above,  that  in  an  action  at  law,  for  a  breach 
of  the  covenant  of  seisin,  the  grantee  may  recover  the  full  consider- 
ation paid  for  the  grant,  without  tendering  a  deed  of  the  property  re- 
conveying  the  land  to  his  grantor.  The  reason  for  this  rule,  however, 
appears  in  the  opinion  in  the  case  of  Parker  v.  Brown,  15  N.  H.  176,. 
at  page  188,  where  the  court  said : 

"No  wrong  is  done  by  the  maintenance  of  tlie  action;  for  if  the  grrantee 
recovers  damages  for  the  breach  of  the  covenants  of  sei^n,  on  the  ground  that 
the  grantee  had  no  title  whatever,  the  operation  of  it  must  be  to  estop  the 
grantee  from  setting  up  the  deed  afterwards,  as  a  conveyance  of  the  land, 
against  the  grantor.  W^e  see  not  why  the  grantor  may  not  again  enter,  if  he 
chosea,  as  against  the  grantee.  A  recovery  in  trespass  or  trover,  with  satis- 
faction, vests  the  property  in  the  party  against  whom  the  damages  are  assess- 
ed. •♦  ♦  The  defendants  may  re-enter,  if  they  think  proper,  and  will  bold 
under  their  former  possession,  against  all  persons  who  caxmot  show  a  better 
right." 

In  the  present  case,  however,  the  original  grantor  did  have  some 
title  to  the  premises  and  not  merely  possession  thereof,  and  the  plaintiffs 
have  acquired  by  valid  grant  such  title  as  the  grantor  originally  had. 
The  defendant  never  had  title  to  this  property,  and  even  if  it  were 
called  upon  to  pay  the  full  value  of  the  property  a  judgment  to  that 
effect,  with  satisfaction,  could  not  in  any  possible  way  vest  in  it  the 
title  to  the  property.  It  follows  that  the  plaintiffs  in  this  action  are 
entitled  to  recover  only  the  actual  loss  suffered  by  them  through  the 
existence  of  the  incumbrances,  which  at  most  would  be  the  difference 
between  the  value  of  the  property  as  incumbered  and  its  unincumbered 
value,  or  the  price  which  they  could  have  secured  for  it,  if  it  had  been 
unincumbered. 

Judgment  must  therefore  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 

WEEKS,  J.,  concurs,    FINCH,  J.,  concurs  in  the  result 
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PEOPLC  ex  leL  WATSON  ▼.  l4AMPHIBa,  Justioe  c^  the  Peace. 

(Supreme  Goart»  Spedal  Term,  Sdioliaile  Comity.    August  81, 1M8^> 

1.  Statutes  «=>211 — C6nstbx7Ction — "IItle"  6f  Act. 

The  heading  of  an  act,  reading  "If  New  Trial  Ordered,  to  be  Had  In 
CJounty  Court,  et  Cetera,"  is  not  a  "title,*'  In  the  sense  that  it  cannot  con- 
trol the  words  contained  in  the  body  of  the  statute,  but  is  a  part  of  the 
statute  itself,  limiting  and  defining  its  effect. 

[£d.  Note. — For  other  dehnltiuuH,  see  Words  and  Phrases,  Fii'st  and 
Second  Series,  Title.] 

1L  CsouRAju  Law  #a»2B0Ci2>^Arp&u.sTO  CotJtxr  Oovkt^-Niew  Triaz/— ^Stat- 
ute— **MAy." 

Code  Or.  Proc.  (  768,  as  amended  by  Laws  1915,  c  580,  providing  that, 
if  a  new  trial  Is  ordered  by  County  Court  on  appeal  from  conviction  oy 
justice  of  peace,  **it  may  be  had  in  the  County  Court  tn  the  same  manner 
as  upon  an  issue  of  fact  on  an  Indictment,"  does  not  make  it  discretion- 
ary with  Comity  Court  as  to  whether  new  trial  shall  be  h^d  in  Magis- 
trate's Court  or  in  County  Court :  the  word  •*may,"  though  ordinarily  per- 
missive, as  used  in  such  statute*  being  mandatory,  and  meaning  **nMist," 
In  view  of  the  heading  and  subsequent  provisions  of  the  statute. 

[Ed.  Note. — For  other  definitions,  seie  Words  and  Phrases,  First  and 
Second  Series,  May.] 

3.  Ckiminaij  Law  ^ss>260(12) — ^Appeal  to  County  Court — ^Disposition — New 
Tbial. 

Where  judgment  of  County  Court,  on  appeal  from  conviction  by  magis- 
trate, granted  new  trial,  but  did  not  state  in  what  court  new  trial  vrtis  to 
be  had,  new  trial,  in  view  of  Code  Or.  Proa  {  T09,  must  be  in  the  Oounty 
Conrt 

Application  for  alternative  writ  of  prohibition  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  Daniel  Watson,  Jr.,  against 
Porter  O.  Lamphier,  a  Justice  of  the  Peace  of  the  Town  of  Ber- 
lin, N.  Y.    Writ  awarded. 

Heaton  &  Mambert,  of  Troy  (Alvin  E.  Mambert,  of  Troy,  of  coun- 
sel), for  petitioner. 

Frederick  C.  Filley,  Asst.  Dist.  Atty.,  of  Troy,  for  respondent 

NICHOLS,  J.  The  relator,  Daniel  Watson,  Jn,  was  convicted  of 
the  crime  of  petit  larceny  by  Porter  O.  Lamphier,  the  respondent,  a 
justice  of  the  peace  of  the  town  of  Berlin,  Rensselaer  county,  sitting 
as  a  Court  of  Special  Sessions,  December  18,  1917,  The  relator  ap- 
pealed from  the  judgment  of  conviction  to  the  County  Court  of 
Rensselaer  county,  and  the  County  Court,  reversed  the  judgment 
of  conviction  on  the  law  and  the  facts,  and  ordered  a  new  trial,  May 
18,  1918.  Thereafter,  on  the  7th  day  of  August,  1918,  the  said  Porter 
O.  Lamphier,  justice  of  the  peace  as  aforesaid,  telephoned  to  the 
relator,  commanding  him  to  appear  before  said  justice  on  the  7th  day 
of  August,  1918,  for  trial  on  the  original  warrant.  Various  proceed- 
ings were  then  had,  which  resulted  in  an  adjournment  of  the  action 
to  the  16th  day  of  August,  1918,  whereupon  the  relator  made  an  ap- 
plication to  this  court  for  an  alternative  writ  of  prohibition,  com- 
manditig  said  Porter  O.  Lamphier,  as  justice  of  th^  peace  of  the  town 
of  Berlin,  N.  Y.,  to  desist  and  refrain  from  any  and  all  further  pro- 
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ceedings  on  said  information  and  warrant  of  arrest  and  from  proceed- 
ing with  the  trial  of  the  petitioner  thereon. 

Section  768  of  the  C6de  of  Criminal  Procedure  formerly  read: 

"768.  //  Neto  Trial  Ordered,  to  be  Had  in  County  Cowrt,  etc—It  a  new  trial 
be  ordered.  It  must  be  had  in  the  County  Court  in  the  same  manner  as  upon 
an  issue  of  fact  on  an  indictment;  and  that  court  may  proceed  to  Judgment 
and  execution,  as  in  an  action  prosecuted  by  indictment  But  where  the 
appeal  was  from  a  Judgment  of  commitment  made  under  section  four  hundred 
and  eighty-six  of  the  Penal  Law,  the  new  trial  shall  be  had  before  the  County 
Court  \vithout  a  Jury." 

This  section  was  amended  by  chapter  580  of  the  Laws  of  1915,  so 
as  to  read  as  follows: 

"76a  //  New  Trial  Ordered,  to  he  Had  in  County  Court,  et  Cetera.— -U  a 
new  trial  be  ordered,  it  may  be  had  in  the  County  Court  in  the  same  manner 
as  upon  an  issue  of  fact  on  an  indictment;  and  that  oourt  may  proceed  to 
Judgment  and  execution,  as  la  an  action  prosiecuted  by  indictment,  except 
that  in  the  city  of  New  York,  such  new  trial  may  be  had,  in  the  discretion 
of  the  court  reversing  the  Judgment  of  conviction,  in  the  Magistrates'  Court 
wherein  the  defendant  was  convicted,  or'  in  the  court  reversing  the  Judgment* 
with  or  without  a  Jury.  Where  the  appeal  was  from  a  Judgment  of  commit- 
ment made  under  section  four  hundred  and  eighty-six  of  the  Penal  Law,  the 
new  trial  shall  be  had  before  the  County  Court  without  a  Jury." 

The  relator,  upon  the  argument  for  the  alternative  writ  of  pro- 
hibition, insists  that  the  provisions  of  section  768  as  now  in  force 
require  the  new  trial  to  be  had  in  the  County  Court;  while  the  re- 
spondent insists  that,  the  new  trial  having  been  ordered,  it  was  in 
the  discretion  of  the  County  Court  to  have  the  trial  in  the  County 
Court  in  the  same  manner  as  upon  an  issue  of  fact  on  an  indictment 
and  that  the  court,  not  having  exercised  that  discretion  and  ordered 
the  new  trial  to  be  had,  that  the  trial  of  the  cause  was  remitted  be- 
fore the  magistrate  who  held  the  trial  in  the  first  instance,  sitting 
as  a  Court  of  Special  Sessions,  and  operated,  in  effect,  the  same 
as  though  a  new  information  had  been  filed  and  a  new  warrant  is- 
sued against  the  relator. 

[1,2]  By  the  amendment  of  1915,  the  word  "may,"  in  "may  be 
had  in  the  County  Court,"  was  substituted  for  the  word  "must." 
While  ordinarily  the  use  of  the  word  "may,"  as  used  in  this  statute, 
is  permissive,  and  would  confer  discretion  upon  the  County  Court 
to  either  order  the  new  trial  to  be  had  in  the  County  Court  or  in  the 
Magistrate's  Court  where  the  former  conviction  was  had,  yet  in  this 
instance  it  seems  to  me  to  be  clearly  mandatory,  and  means  "must" 
be  had  in  the  County  Court.  Before  the  amendment,  the  heading  of 
this  section  read : 
"If  New  Trial  Ordered,  to  be  Had  in  County  Court,  etc.** 

The  heading  of  the  amended  statute  reads : 

*'If  New  Trial  Ordered,  to  be  Had  in  County  Court,  et  Cetera." 
"These  headings  or  inscriptions  are  not  titles  of  the  acts  in  the  sense  whlcb 
brings  them  within  the  rule  that  the  title  of  an  act  cannot  control  the  words 
contained  in  the  body  of  the  statute,  but  are  rather  parts  of  the  statute  itself, 
limiting  and  defining  its  effect.**  Matter  of  KeUiim,  6  Lana  3  5  People  y.  Mol- 
ineux,  53  Barb.  9;  People  ex  rel.  C.  Ins.  Co.  v.  Coleman,  121  N.  T.  542,  25  N. 
&  51  i  Koftin  ?•  Udgerwood  Mfg.  Co.,  8d  App.  Dlv.  245^  80  N.  X.  Supp^  49. 
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In  section  768,  as  amended*  tibe  second  clause  pnmdes  that  in  the 
city  of  New  York  such,  new  trial  may  be  had,  in  the  discretion  of  the 
court  reversing  the  judgment  of  conviction,  in  the  Magistrate's  Court 
wherein  the  defendant  was  convicted  or  in  the  court  reversing  the  judg- 
ment, with  or  without  a  jury ;  while  in  the  first  clause  nothing  is  said 
about  the  discretion  of  the  court  reversing  the  judgment  of  conviction 
—thereby,  by  implication  at  least,  showing  that  the  I^slature,  while 
it  used  the  word  "may"  in  each  of  said  clauses,  did  not  empower  the 
County  Court  (except  in  the  city  of  New  York)  with  the  discretion 
of  remitting  the  trial  to  the  Magistrate's  Court  where  the  conviction 
was  had.  If  it  did  that,  the  words  in  the  second  dause,  ''in  the  dis- 
cretion of  the  court  reversing  the  judgment  of  conviction,"  are  entirely 
superfluous  and  mean  nothing.  So,  in  my  opinion,  the  Legislature,  in 
using  the  word  "may,"  m  the  first  clause,  used  it  in  the  sense  of  "njust." 

[fj  Even  if  the  court  had  discretion  upon  the  reversal  of  the  judg- 
ment to  remit  the  case  for  trial  to  the  Magistrate's  Court,  under  the 
circumstances  of  this  case  there  was  no  remittitur.  'The  judgment  of 
conviction  simply  says,  after  stating  that  the  judgment  of  conviction  is 
reversed  on  the  law  and  the  ifacts,  "and  a  new  trial  ordered."  -It  does 
not  state  in  what  court,  either  in  the  Magistrate's  Court  or  in  the  Coun- 
ty Court.  If  the  new  trial  is  in  the  County  Court,  it  was  not  necessary 
to  state  the  time  "and  place  of  trial,  because  the  statute  provides  that, 
if  the  trial  be  had  in  the  County. Court,  it  shall  be  in  the  same  ncianner 
as  upon  an  issue  of  fact  on  an  indictment ;  while  if  the  trial  be  had  in 
the  Magistrate's  Court,  where  there  are  no  stated  terms  of  court,  the 
order  should  provide!  the  time  and  place  of  the  trial.  So  that,  if  the 
trial  by  a  judgment  of  reversal  was  remitted  to  the  Magistrate's  Court, 
it  would  be  necessary  to  provide,  either  in  and  by  the  judgment  of 
reversal  or  by  some  subsequent  proceeding,  the  time  and  place  of 
trial  in  the  Magistrate's  Court.  Section  769  of  the  Code  of  Criminal 
Procedure  provides : 

'768.  Proceedings  to  Oarry  Judgment  upon  Appeal  into  Effeot  to  he  Had  in 
County  Court, — It  any  proceediiig  be  necessary  to  carry  the  judgment  upon  tne 
appeal  into  effect,  they  must  be  had  in  the  Oounty  Court" 

—showing  that,  under  tfie  circumstances  of  this  case,  this  action  is 
still  pending  in  the  County  Court  of  Rensselaer  county. 
An  alternative  writ  of  prohibition  is  hereby  awarded  the  relator. 


UM  Ifisc.  Hep.  d78) 

PBOPUJ  ex  rel.  CHILDS  v.  KNOTT,  Sheriff. 

(Supreme  Court.  Special  Term.  New  Zork  County.    September,  1918.) 

OtnoifAL  Law  ^=:»13 — Habeas  Cobpus  ^=>29 — Coebui«t  Pbactices  Act. 

Corrupt  Practices  Act  (Election  Law,  §{  540-662),  compelling  publicity 
as  to  campal^i  expenses  and  reauirlng  statement  et  expenditures,  pro- 
vides an  esxdusiye  remedy  1^.  summary  proceedings  for  violation  of  Its 
provisions  and  one  arrested  under  lndl<rtment  charging  violation  of* such 
statute  is  entitled  to  a  discharge  on  habeas  corpus. 
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Application'  for  writ  of  habeas  oorptis  Tjy  Ae  People,:  on  relation 
of  William  Hamlin  Childs,  s^ainst  Darid  H.  Kaott,  Sheriff.  Writ 
sustained,  and  relator  discharged. 

See,  also,  - —  App;  Div. ,  171  N.  Y.  Supp.  922! 

Stanchfield  &  Levy,  of  New  York  City  (John  B.  Stanchfield,  of 
New  York  City,  of  counsel,  and  Isidor  J.  Kresel  and  J.  Arthur 
Leve,  both  of  New  York  City,  on  the  brief),  for  relator. 

Edward  Swann,  EHst.  Atty.,  of  New  York  City  (Robert  C.  Tay- 
lor and  Robert  S:  Johnstone,  Asst.  Dist.  Attys.,  both  of  New  York 
City,  of  counsel,  and  Felix  C.  Benvenga,  of  New  York  City,  on  the 
brief),  for  respondent. 

FINCH,  J.  This  is  a  writ  of  habeas  corpus  to  inquire  into  the 
cause  of  detention.  The  relator  contends  that  no  grand  jury  has 
jurisdiction  to  return  an  indictment  nor  has  any  court  jurisdiction 
to  entertain  a  criminal  action  against  the  relator  upon  the  matters 
set  forth  in  the  indictments. 

On  April  16,  1918,  the  relator  was  indicted  for  the  alleged  will- 
ful failure  to  include  the  name  of  the  person  to  whom  paid,  the  date 
when  paid,  and  the  purpose  of  a  payment,  in  a  filed  statement  con- 
cerning the  expenditures  of  a  political  party.  Thajt  indictment  was 
subsequently  superseded  on  May  8,  1918,  when  three  other  indict- 
ments were  found.  The  return  to  the  petition  shows  that  the  rela- 
tor is  held  under!  these  three  indictments,  copies  of  which  are  an- 
nexed to  the  petition  and  known  as  Exhibits  B,  C,  and  D.  Exhibit 
A,  also  annexed  to  the  petition,  is  a  copy  of  the  indictment  found  on 
April  16th.  Exhibit  B  in  substance  asserts  a  violation  of  the  Cor- 
rupt Practices  Act  (Election  Law  [Consol.  Laws,  c.  17]  §§  540-562),  in 
that  the  relator,  together  with  two  others,  willfully  omitted  to  set  forth 
certain  payments  made  to  one  Sulzer.  Reference  is  also  made  to 
section  .751  of(  the  Penal  Law  (Consol.  Laws,  c.  40),  the  inference 
being  that  by  violating  the  Corrupt  Practices  Act  section  751  of  the 
Penal  Law  was  also  violated.  Exhibit  C  appears  a  literal  reprint 
of  Exhibit  B,  except  that  in  place  of  the  name  of  William  Sulzer 
is  inserted  the  name  of  Misha  Appelbaum,  and  there  is  a  difference 
in  the  amounts  paid,  and  the  relator  is  the  sole  defendant.  ExhiUt 
D  attempts  to  set  forth  a  charge  of  conspiracy  under  section  580  of 
the  Penal  Law.  It  qsserts,  in  substance,  that  relator  and  two  others 
conspired  to  cause  the  omission  of  tlie  name  of  the  person  to  whom 
paid,  the  amount,  the  date,  and  the  purpose  of  a  payment  in  a  filed 
statement  concernix^  the  expenditures  of  a  political  party,  ih  vio- 
lation of  the  Corrupt  Practices  Act  above  referred  to. 

Two  questions  of  law  are  presented  for  decision,  which  questions 
may  be  briefly  stated  as  follows:  First,  has  the  relator  committed 
any  indictable  offense?  and,  second,  if  he  has  not,  will  the  court 
grant  him  relief  upon  a  writ  of  habeas  corpus  ? 

Considering  the  question  whether  the  relator  has  committed  any 
indictable  offense,  it  is  first  to  be  noted  that,  previous  to  the  enact- 
ment of  the  Corrupt  Practices  Act  in  the  year  1906,  not  only  were 
the  acts  now  prohibited  by  such  act  not  prohibited,  but  there  was 
absolutely  no  duty  on  any  person  to  file  a  statement  of  receipts  and 
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expenses  in  connectioii  with  an  eltedon.  The  act  known  as  tHe  Cor- 
rupt Practices  Act  was  passed  in  1906,  and  as  Mr.  Justice  Andrews 
has  well  said : 

*The  object  of  this  statute  la  deariy  to  compel  publicity  with  regard  to 
campaign  expenses,  to  prevent  by  such  publicity  the  improper  use  of  cam- 
paign funds  and.  in  case  of  improper  expenditure,  to  render  easy  the  prose- 
cution  of  the  onender.  With  this  end  in  view,  it  should  reoei^re  a  fair  and 
liberal  construction.  The  object  sought  to  be  obtained  is  Important,  and  It 
ahould  not  be  defeated  by  any  narrow  or  technical  ruling.**  Matter  of  Mc- 
Lennan. 66  Misc.  Rep.  M^  646,  122  N.  Y.  Supp.  40»,  410. 

This  statement  of  the  obvious  object  of  the  act  appears  upon  its 
face,  even  from  a  casual  reading.  .  Instead  of  relegating  the  par* 
ties  to  a  trial,  either  civil  or  criminal,  with  the  inevitable  delays  that 
must  necessarily  attend  upon  the  trial  of  a  hotly  contested  issue, 
the  Legislature  provided  for  a  summary  proceeding,  which  might 
be  instituted  by  the  district  attorney,  Attorney  General,  or  a  candi- 
date voted  for  at  the  election,  or  by  five  qualified  voters  who  had 
voted  at  the  election.  Upon  a  written  petition  being  presented, 
setting  forth  the  failure  of  a  person  or  political  committee  to  com- 
ply with  this  act,  together  with  a  bond  to  pay  the  expenses  if  the  pe- 
titioner should  be  defeated,  the  court  must  issue  an  order  to  show  ' 
cause,  which  must  be  personally  served  upon  the  person  or  persons 
named  in  the  petition.  Section  554  of  said  act  is  entitled  "Proceed- 
ings to  be  Summary,"  and  provides  that — 

•'Upon  the  return  of  *the  order  to  dhow  cause  provided  for  In  section  552 
the  court,  or  justice,  ahaU  immediately,  and  in  such  manner  as  the  court  or 
Justice  shall  lilreck,  and  without  respect  to  any  technical  requirement,  in- 
quire into  the  fac-ts  and  dxcomstances  and  Into  such  violations  of,  or  fail- 
ure to  comply  with;  the  proxiaions  of  this  article^  as  may  be  aUeged  in  any 
such  petition,  or  into  such  other  facts  and  circumstanoes  rdatiye  to  any  such 
election  or  to  any  contribution  or  expenditure  made  in  connection  therewith, 
which  at  any  time,  whet|ier  befipre  or  during  the  osntlnuanoe  of  such  inquest, 
the  court  or  Justice  holding  such  inquest  shaU  deem  neoessary  to  secure  com- 
pliance with  the  provisions  of  this  article  or  to  punish  for  a  yiolatlon  thereof* 
Such  other  persons  as  the  court,  or  Justice,  shall  deem  necessary  or  proper  to 
Join  or  bring  in  as  partlee  to  the  said  proceeding  in  order  to  make  its  order. 
Judgment  or  writs  effective,  may  be  Joined  as  parties  in  such  manner  and 
upon  such  notice  aa  said  court  or  Justice  shall  dUect" 

Provision  is  made  for  compelling  the  attendance  of  witnesses  and 
examination  of  such  witnesses  by  the  district  attorney  or  Attorney 
General,  or  some  person  designated  by  either  or  by  the  court,  and 
for  the  right  to  appear  by  counsel  to  examine  and  cross-examine 
witnesses  on  behalf  of  the  persons  or  committees  by  or  against  whom, 
the  proceeding  is  brought.  No  person  shall  be  excused  from  testi- 
fying on  the  ground  that  it  would  tend  to  convict  him  of  a  crime  or 
subject  him  to  a  penalty  or  forfeiture.  The  act  confers  power  upon 
the  court  to  render  judgment  as  follows:  If  jhere  has  been  a  fail- 
ure to  file  any  statement  or  failure  to  file  a  complete  statement  and 
such  default  was  not  willful,  the  court  may  direct  the  compliance  with 
the  act  within  10  days.  If,  however,  the  default  was  willful,  or  there 
is  a  failure  to  file  within  the  lOday  period,  the  court  may  impose  a 
fine  not  exceeding  $1,000.  or  imprisonment  for  not  more  than  one  year, 
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or  both.  If  the  court  shall  find  that  the  act  has  not  been  violated^ 
judgment  is  to  be  rendered  against  the  petitioners  for  the  costs  and 
disbursements  of  those  proceeded  against.  The  act  thus  provides 
a  complete  remedy  by  means  of  summary  proceedings  for  a  violation 
of  its  provisions. 

It  does  not  appear  that  any  attempt  was  made  to  proceed  against 
the  relator  in  accordance  with  the  provision  of  this  act,  but  he  has 
been  indicted  as  set  forth.  It  has  been  repeatedly  held  that  where 
the  Legislature  prohibits  an  act  or  lays  a  duty  where  none  has  ex- 
isted theretofore,  and  as  a  part  of  the  same  act  provides  a  complete 
remedy  for. any  violation  of  the  act,  then  such  complete  remedy  so 
provided  is  the  one  which  the  Legislature  intended  to  be  the  exclu- 
sive remedy  for  any  such  violation,  and  such  violation  is  to  be  enforc- 
ed in  the  manner  prescribed  by  the  statute.  The  question  is  solely 
one  of  arriving  at  the  intention  of  the  law-creating  body  from  the 
language  used  by  it,  and  this  canon  of  construction  is  thus  both  good 
sense  and  good  law.  As  was  said  by  Chief  Justice  Church  in  People 
V.  Hislop,  77  N.  Y.  331 : 

"When  a  statute  creates  a  new  offense,  and  makes  that  tmlawfal,  whicn 
was  lawful  before,  and  prescribes  a  particular  penal^  and  mode  of  pro- 
ceeding, that  penalty  alone  can  be  enforced.  The  offense  in  such  case  is  not 
Indictable.  People  v.  Stevens,  13  Wend.  341;  Lane  v.  Brown»  16  Wend.  561; 
Rex  V,  Wrigbt,  1  Burr,  543." 

At  page  335 : 

"The  Intent  of  the  Legislature  to  elevate  an  aet  to  the  Importance  of  a 
crime  cannot  be  imputed  by  loose  inferences  and  doubtful  impUcadons,  but 
must  be  made  to  appear  with  reasonable  certainty.  We  may  guess  that  the 
Legislature  intended  to  make  all  prohibited  acts  criminal  offenses,  but  it  is 
impossible  to  so  affirm  with  any  degree  of  certainty,  and  the  fact  that  tney 
did  not  so  declare  is  indicative  that  they  did  not  so  intend." 

Since  the  Corrupt  Practices  Act  created  a  duty  where  none  had  ex- 
isted before,  and  since  such  statute  provides  the  manner  of  its  en- 
forcement and  the  penalty  for  a  violation  thereof,  it  follows  that  the 
only  penalty  is  the  one  so  prescribed  and  that  such  penalty  must  be 
enforced  in  the  manner  prescribed  in  said  statute.  It  follows  that 
the  relator  has  been  indicted  when  no  grand  jury  has  jurisdiction  to 
return  an  indictment. 

The  learned  district  attorney  urges  that  a  violation  of  the  Corrupt 
Practices  Act  constitutes  likewise  a  violation  of  subdivision  12  of  sec- 
tion 751  of  the  Penal  Law.    Section  751  of  the  Penal  Law  is  entitled: 

"Misdemeanors  at,  or  in  connection  with,  political  caucuses,  primary  elec- 
tions, enrollment  in  political  parties,  committees,  and  conventions. 

And  all  its  twelve  subdivisions  purport  to  refer  to  primary  elec- 
tions as  distinct  from  general  elections.  In  addition,  in  section  750, 
immediately  preceding,  the  word  "election"  is  defined  to  include  gen- 
eral elections  except  as  used  in  section  751,  thus  clearly  showing  tfie 
intent  of  the  lawmakers  to  confine  the  word  "election,*'  as  used  in  sec- 
tion 751,  to  primary  elections.  Since  said  section  751  specifically  re- 
fers to  primary  elections,  general  words  found  therein,  following  spe- 
cific words  designating  special  things,  must,  in  accordance  with  the  fa- 
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miliar  rule  of  coastruction,  be  limited  to  c^es  olthe  same  general  na* 
ture  as  those  which  are  specified.  Lantry  v.  Mede,  127  App.  Div.  557, 
111  N.  Y.  Supp.  833,  affirmed  on  opinion  l^low  194  N.  Y.  544,  87  N.  E- 
1121 ;  State  Board  v.  Gasau,  195  N.  Y.  197,  88  N.  E.  55;  Thames  & 
Mersey  Marine  Ins.  Co.,  Ltd.,  v.  Fraser  Co.,  L.  R.  12  App.  Cas.  484, 
490.  As  noted,  the  acts  for  which  the  relator  has  been  indicted  arose 
out  of  a  general  election,  and  not  in  connection  with  a  primary  election. 
In  addition,  to  agree  with  the  contention  of  the  district  attorney  would 
violate  that  settled  canon  of  construction  to  which  attention  has  al- 
ready been  called.    People  v.  Hislop,  supra. 

The  learned  district  attorney,  however,  contends  that  although 
indictments  B  and  C  may  be  defective  for  the  reasons  given,  never- 
theless indictment  known  as  Erfiibit  D  is  valid,  because  within  the 
inhibition  provided  by  subdivisions  1  and  6  of  section  580  of  the  Pe- 
nal Law.    This  section,  with  the  subdivisions,  is  as  follows: 

"Sec.  680.  Deflnitioii  and  puvisluneot  of  conspiracy^      If  two  or  naore  per- 

-flons  oon£i>lr»:    1.  To  oommit  a  crime;    or    *    *    *    6.  To  commit  any  act 

injurious  to  the  public  health,  to  pubUc  morals,  or  to  trade  or  commerce,  or 

for  the  perversion  or  obstruction  of  Justice,  or  of  the  due  administration  of 

the  lawBk  eadi  of  them  is  goUty  of  a  mlsdemeenor." 

Neither  of  these  sudivisions  upon  their  face  would  seem  to  include 
within  tfie  terms  of  the  language  used  an  alleged  violation  of  the 
Corrupt  Practices  Act,  and  it  has  been  so  held.    People  ex  rpl.  Childs 

V.  Extraordinary  Trial  Term  of  the  Supreme  Court, App.  Div. 

— ,  171  N.  Y.  Supp.  922.  Moreover,  to  so  hold  would  substitute 
a  remedy  and  a  manner  of  enforcement  other  than  that  expressly 
provided  in  the  Corrupt  Practices  Act  itself  for  a  violation  of  the 
same,  and  this,  as  settled  by  the  authorities,  cannot  be  done.  People 
V.  Hislop,  supra. 

It  thus  follows  frohi  what  has  preceded  that  the  relator  has  done 
nothing  for  which  h^  is  indictable,  even  assuming  that  the  alleged 
facts  are  true*  May  the  relator,  then,  obtain  the  relief  to  which  he 
is  entitled  on  the  merits  by  a  writ  of  habeas  corpus?  The  learned 
district  attorney  urges  that,  even  assuming  the  facts  found  above, 
yet  relief  may  not  be  granted  by  means  of  a  writ  of  habeas  corpus, 
upon  the  ground  that  9ie  relator  should  demur  to  the  indictment  or 
move  in  arrest  of  judgment,  and,  if  the  relief  should  be  denied,  then 
to  raise  the  questiwi  by  means  of  appeal.  In  the  first  place,  it  is  to 
be  noted  in  the  case  at  bar  that  there  was  no  general  class  of  indict- 
able offenses  concerning  which  any  grand  jurv  or  court  had  the  pow- 
er to  determine  whether  the  acts  committed  by  the  relator  were  suf- 
ficient to  fall  within  such  class  of  offenses.  For  this  reason  no  grand 
jury  had  jurisdiction  to  return  an  indictment,  nor  any  court  power 
to  entertain  a  criminal  action  based  upon  an  indictment,  for  the  mat- 
ters set  forth  in  the  indictments  annexed  to  the  petition  herein.  As 
was  said  in  Lange  v.  Benedict,  73  N.  Y.  12,  27  (29  Am.  Rep.  80) : 

"What  ia  meant  by  JuriBdietion  of  the  subject-matter  we  have  had  oocasioii 
to  (xxisider  lately  in  Hunt  v.  Hunt,  72  N.  Y.  217  [28  Anx.  Rep.  12&1  It  is 
not  confined  within  the  particular  facts,  which  mujat  be  shown  before  a  court 
or  a  Judge,  to  make  out  a  specific  and  imniedlate  caujie  of  i^ct^on;  it  is  as 
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^tensive  as  tiie  genehil  or  abstrdct  qneatloo,  whi<^  ftiltorwltiiln  the  power 
of  the  tribunal  or  officer  to  act  concerning.*' 

Aild  again,  in  Matter  of  Gregory,  219  U.  S.  210,  31  Sup.  Ct.  143, 
SSL.  Ed.  184: 

"Given  a  valid  enactment,  the  question  (assuming  it  to  be  one  demanomg: 
judicial  examination)  whether  a  particular  case  falls  within  the  prohibition  is 
for  the  determination  of  the  court  to  which  has  rbeen  confided  Jurisdiction 
over  the  class  of  offenses  to  which  the  statute  relates." 

In  People  ex  rel.  Conway  v.  Warden,  180  App.  Div.  336,  167  N. 
Y.  Supp.  280,  a  case  much  relied  upon  by  the  district  attorney,  the 
court  is  careful  in  its  opinicMi  to  point  out  that  just  such  class  of  of- 
fenses did  exist  in  that  case,  namely,  the  offenses  arising  out  of  dis- 
orderly conduct,  and  in  consequence  the  magistrate  had  jurisdiction 
to  determine  if  the  facts  alleged  in  the  particular  case  brought  it 
within  the  class.  An  examination  ot  the  cases  upon  this  subject 
will  but  serve  to  emphasize  this  di«tinctio». 

Must  relief  by  way  of  habeas  corpus  be  denied,  however,  because 
the  relator  may  also  raise  the  question  by  demurrer  or  motion  in  ar- 
rest of  judgment?  The  authorities  .in  this  state  appear  to  sustain 
the  relator's  right  to  relief  by  habeas  corpus.  In  People  ex  rel.  Sta- 
bile V.  Warden,  202  N.  Y.  138,  151,  152,  153,  95  N.  B.  72?,  733,  734, 
the  court  said: 

*'There  remains  but  one  other  question  for.  consideration  and  that  is 
whether  the  relator's  right  to  a  discharge  can  be  determined  in  this  pro- 
ceeding. •  ♦  ♦  It  is  not  important  to  consider  the  relator's  chances  of 
being  discharged,  if  he  shouM  move  in  the  Court  of  General  Sessions  for  an 
order  for  his  discharge  upon  the  ground  that  he  has  been  once  placed  in 
Jeopardy.  *  *  *  This  is  one  of  the  cases  where  the  £^cts  before  the 
court  cannot  be  materially  changed,  and  where  tbe  writ  should  be  sus- 
tained"— quoting  cases. 

In  People  ex  rel.  Perkins,  v.  Moss,  187  N.  Y.  410/  418,  80  N.  E. 
383,  385  (11  L.  R.  A.  [N.  S.]  528,  10  Ann.  Gas.  309),  it  is  said: 

"Section  2015  of  the  Code  of  Civil  Procedure  provides  that  *a  person  im- 
prisoned or  restrained  in  his  liberty,  within  the  states  for  any  eause,  or  upon 
any  pretense,  is  entitled  *  •  ♦  to  a  writ  of  habeas  corpus,  or  a  writ  of 
certiorari,  as  prescribed  in  this  article,  for  the  pu]3>08e  of  inquiring  into  the 
cause  of  the  imprisonment  or  restraint,  and,  in  a  case  prescribed  by  law,  of 
delivering  him  therefrom.*  The  petitioner  is  only  re<|nired  to  state,  among 
other  things,  that  he  'Is  imprisoned,  or  restrained  in  his  liberty;  the  place 
where,  ♦  •  ♦  and  the  offioer  or  pprs<»i  by  whom,  he  is  so  imprisoned 
or  restrained.'  Section  2019,  Code  Clv.  Proc.  The  arrest  of  the  relator  was 
an  actual  restraint  of  his  ^rson,  and  he  was  liot  obliged  to  await  an  ex- 
amination before  the  magistrate.  The  provision  of  the  statute,  in  that 
respect,  was  for  his  benefit,  in  order  that  he  might  be  informed  of  the 
charge  and  that  he  migbt  have  the  opportunity  to  examine  the  witnesses 
and  to .  make  any  statement  in  relation  to  the  d^irge.  See  Code  Crim. 
Proa  SI  188  to  197.  He  could  waive  these  proceedings,  however,  and 
immediately  sue  out  the  writs  that  the  legality  of  his  detention  under  ar- 
rest might  be  inquired  inta  The  statute,  which  confers  the  right  to  the 
writ  of  habeas  corpus,  has  always  been  construed  in  favor  of  the  liberty  of 
the  citizen.  The  protection  afforded  by  it  against  arbitrary  and  illegal  ar- 
rest Is  within  the  guaranties  of  our  Constitution,  and  the  statutes  of  the 
state  have  always  been  intended  to  increase  the  facilities  for  the  issuance  of 
this  great  and  valuable  common-law  writ  and  to  insure  the  i)rompt  hearing 
and  dispositioii  of  the  petitioner's  case^" 
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Sec,  also,  People  ex  rel.  Bullock  v.  Hayes,  215  N.  Y.  172,  109  N. 
E.  77.  .  •     '  .'';.    •  .     *    •'    ••       •   i'     :  -^v-^) 

In  a  late  case  in  tjie  United.  States  Suprenae  Court  it  is  said^.,, . .      ^ 

"The  cases  cited  do  not,  of  coursp,  lead  to  the  eoncluslgn  ttuit  a  citizen 
can  be  held  in  custody  or  retnoved  for  trtal,  where  there  was  no  provision  of 
the  common  law  or  statnte  making  an  offense  of  the  acts  charged.  In  such 
case  the  committingr  court  would,  have  no  jurisdiction,  the  prisoner  would  be 
In  custody  without  warrant  of  law  and  therefore  entitled  to  his  discharge." 
Henry  v.  Henkel,  235  II.  S.  219,  230,85  SW.  Ot.  54,  57  (59;^  L.  Ed.  203). 

In  People  ex  rel.  Coffins  v.  McLaughlin,  194  N.  Y.  556,  86  N.  E. 
1119,  the  court  declined  to  grant  relief  by  way  of  habeas  corpus 
upon  tlie  ground  that  the  facts  were  not  sufficiently  developed  to 
justify  a  determination;  but  the  court  was  careful  to  point  out  that 
such  relief  would  be  granted  "where  the  facts  before  the  court  can- 
not be  materially  changed,  qiialified  or  explained.     *    *     *  "  • 

In  People  ex  rel.  Scharff  v,  Frpst,  19»  N.  Y.  110,  91  N.  E.  376, 
139  Am.  St.  Rep.  801,  a  case  also  relied  upon  by  the  district  attorney, 
the  question  arose  upon  a'  plea  based  upon  the  ;narriage  of  the  de- 
fendant subsequent  to  the  beginning  of  the  action,  and  hence  the 
court  had  jurisdiction  at  the  beginnihg  of  the  action,  and  also  the 
validity  of  the  plea  depended  upon  a. question  of  fact  which  was 
within  the  jurisdiction  of  the  court  to: determine.  The  majority  opin- 
ion clearly  placed  the  decision  upon  this  ground,  the  court  saying: 

**Tliere  was  not,  however,  such  an  utter  lack  oC  jurisdiction  or  poi^-er  to 
proBoance  Judgment  as  entitled  the  relator  to  relief  by  habeas  corpus.  Tlie 
Court  of  General  Sessions  had  Jurisdiction  of  the  defendant  and  of  the 
offoise,  and  under  the  ptea  of  ^llty  was  empowered  to  pronounce  the  sen- 
tence which  It  did  pfonoonce  unless  the  fact  of  the  defendant's  marriage  to 
the  complainant  was  established  by  competent  proof.  No  one  would  think 
of  questioning  its  JurisdiotiLon  to  render  the  Judgment  if  it  had.  determined 
that  no  marriage  had  in  fact  taken  place." 

Moreover,  as  pointed  out  by  the  court  in  People  ex  rel.  Perkins  v. 
Moss,  supra,  it  is  provided  by  section  2015  of  the  Code  of  Civil  Pro- 
cedure that : 

"A  pers<m  imprisoned  or  restrained  in  his  liberty,  within  the  state,  for 
any  canse»  or  upoB  any  pretense,  Is  entitled,  except  tn  t)ne  of  the  cases 
specified  in  the  next  section,  to  a  writ  of  habeas  corpus,  or  .a  writ  of  cer- 
tiorari, as  prescribed  In  this  article,  for  the  purpose  of  inquiring  into  the 
cause  of  the  Imprisonmeiit  or  restraint,  and,  in.  a  case  prescribed  by  law,  ot 
delivering  him  therefionu    «    «    « ** 

And  by  section  2043  it  is  provided  that: 

"If  it  appears  that  the  prisoner  Is  unlawfully  imprisoned  or  restrained  in 
hlB  liberty,  the  court  or  Judge  must  make  a  final  order,  discharging  him 
forthwith." 

This  appears  to  be  mandatory  as  to  the  relator's  right  to  have  the 
writ  sustained  in  this  proceeding. 

It  would  seem,  as  the  relator  is  entitled  to  his  discharge  as  a  mat- 
ter of  law,  that  the  time  and  expense  of  a  trial  should  not  be  impos- 
ed upon  the  court,  county,  and  the  relator. 

Writ  sustained,  and  relator  discharged. 
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GLOBB  LEAF  TOBACCO  00^  Ino.  y.  LUCKHURST. 

{Supreme  Court,  Appellate  Divlslaii,  First  Department    November  1,  1918.) 

Absest  ^s»3d — Obder — Defect — Cube — STATUTEa 

Defect  in  order  ot  arrest,  that  it  does  not  conform  to  Code  Civ.  Proc.  | 
661,  In  that  it  does  not  direct  defendant  to  be  held  in  bail  1&  a  sjped^ed 
sum,  may  be  cured  under  section  723. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Globe  Leaf  Tobacco  Company,  Incorporated,  against 
Douglas  J.  Luckhurst.  From  an  order  denying  defendant's  niotion 
to  vacate  an  order  of  arrest,  he  appeals.  Order  modified,  and,  as 
modified,  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

John  J.  McBride,  of  New  York  City  (James  R.  Speers,  of  New 
York  City,  of  counsel),  for  appellant. 

Wood,  Cooke  &  Seitz,  of  New  York  City  (William  G.  Cooke,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  order  does  not  conform  to  section  561  of 
the  Code  of  Civil  Procedure,  in  that  it  does  not  direct  the  defend- 
ant to  be  held  in  bail  in  a  specified  sum.  However,  this  is  one  of 
the  defects  that  may  be  cured  under  section  723  of  the  Code  of  Civ- 
il Procedure.  Therefore  the  order  appealed  from  should  be  modified 
by  striking  out  the  words  "with  interest  from  the  10th  day  of  Sep- 
tember, 1918,"  from  the  order  of  arrest,  and,  as  so  modified,  the 
order  should  be  affirmed,  with  costs  to  the  respondent. 

Order  modified,  as  stated  in  opinion,  and,  as  modified,  affirmed, 
with  $10  costs  and  disbursements  to  respondent    Order  filed. 


LBVINB  V.  LILLY  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department.    October  24,  1918.) 

1.  Pabtnebsuip  ^=>30— FoaiCATioN — ^Pbofit  Shajunq. 

Where  there  is  no  interest  in  the  capital  and  no  Uabllity  for  losses, 
and  the  share  in  the  profit  is  only  a  measure  of  oompensation,  no  par^ 
nership  is  created. 

2.  Pabtneeship  <@=>55 — Evidence — SuFircnsKCT* 

In  an  action  against  defendants,  as  partners  in  a  partnership  trans- 
action, evidence  held  not  to  support  finding  that  defendants  were  partners. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Boris  M.  Levine  against  J.' Frank  Lilly  and  F.  Kent 
Schiener,  individually  and  as  copartners,  etc.  From  an  order  de- 
nying a  motion  for  new  trial,  defendants  appeal.  Reversed,  and  new 
trial  granted,  with  directions. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

^s»For  oUier  caaes  see  same  topic  ft  KBT-NUMBBR  in  ail  Kej-Numbered  DigeeU  ft  Indexee 
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I.  Alfred  Levy,  of  New  York  City,  for  appellants. 
J.  Robert  Rubin,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  The  action  is  against  defendants  as  partners 
in  an  alleged  partnership  transaction,  and  plaintiff  has  recovered 
judgment  against  both,  on  a  verdict  directed  by  the  court.  The  part- 
nership was  denied  by  the  answer.  Without  proof  of  partnership 
between  the  defendants,  or  as  to  who  composed  the  firm  of  J.  Frank 
Lilly  &  Co.,  plaintiff  was  allowed  at  the  trial  to  introduce  papers 
signed  in  that  name  "subject  to  connection."  As  piart  of  his  case 
plaintiff  read  from  the  examination  of  defendant  Lilly  before  trial, 
in  which  he  stated  that  he  was  connected  with  J.  Frank  Lilly  &  Co., 
and  had  acted  in  the  transaction  in  question,  but  in  what  capacity ^  or 
whether  J.  Frank  Lilly  &  Co.  was  a  partnership,  or  corporation,  or 
individual  (and,  if  a  partnership,  the  members  thereof),  was  not 
stated.  A  letter  signied  by  defendant  Lilly*  and  a  paper  signed  J. 
Frank  Lilly  &  Co.,  per  F.  Kent  Schiencr,  the  other  defendant,  were 
admitted  subject  to  connection,  and  without  their  being  connected, 
or  other  evidence  on  the  issue  of  partnership,  plaintiff  rested,  and. 
defendant  moved  to  dismiss  for  failure  of  proof  of  partnership. 
This  was  denied,  and  defendants  excepted.    . 

Both  defendants  were  called  as  witnesses  for  the  defense,  and  tes- 
tified in  substance  that  they  were  not  partners;  that  defendant  Lilly 
was  doing  business  as  J.  Frank  Lilly  &  Co.,  either  alone  or  with 
some  others  not  disclosed;  that  defendant  Schiener  was  not  a  part- 
ner, but  employed  at  a  salary  of  $100  a  week,  with  the  understand- 
ing that  he  and  other  employes  should  at  the  end  of  the  year  share 
in  the  profits  in  some  proportion  not  fixed,  /^t  the  conclusion  of 
the  evidence  defendant  again  moved  to  dismiss  for  failure  of  proof 
of  partnership.  This  was  denied,  and '  defendants  excepted,  and  a 
verdict  for  plaintiff  was  directed,  and  defendants  excepted. 

[1,  2]  It  is  well  settled  that  where  there  is  no  interest  in  the  cap- 
ital, and  no  liability  for  losses,  and  a  share  of  the  profit  is  only  a 
measure  of  compensation,  no  partnership  is  created.  Curry  v.  Fowl- 
er, 87  N.  Y.  33,  41  Am.  Rep.  343 ;  Richardson  v,  Hughitt,  76  N.  Y. 
55,  32  Am.  Rep.  267.  There  was  no  evidence  of  partnership,  and  no 
liability  on  the  part  of  defendant  Schiener  shown.  His  name  on 
letter  heads  or  door  was  not  evidence  of  partnership.  The  complaint 
should  have  been  dismissed.  There  being  no  evidence  of  partner- 
ship, and  it  being  afErroatively  disproved  by  defenc^ant,  if  any  ver- 
dict was  directed,  it  should  have  been  for  defendants. 

Order  reversed^  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.  Judgment  against  defendant  Lilly  alone  cannot 
be  taken,  as  it  was  not  shown  he  was  individually  liable.  Hand  v. 
Rogers,  16  Misc.  Rep.  17,  37  N,  Y.  Supp.  657.  See,  also,  Lapinsky 
V.  Colish,  61  Misc.  Rep.  319,  113  N.  Y.  Supp.  733;  Knickerbocker 
Ice  Co.  V.  Theiss,  23  Misc.  Rep.  625,  52  N,  Y.  Supp,  163,  where 
the  distinction  is  pointed  out.    All  concur. 
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STEVENS  V.  HUSH  et  al.       '  '  .. 

(Supreme  Court,  Appellate  Term,  First  Department    November  1,  1918.) 

Husband  and  Wins  ^s»23 — Wife  A|i  Aosnt — Ooorr^ACTS  .Foa  Boabd  and 
LooaiNO. 

Where  a  busband  authorized  his  wife  to  hire  necessary  board  and 
lodging  for  herself  and  family,  the  husband  Is  bound  as  if  he  personally 
made  the  contract. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Catherine  Stevens  against  Catherine  Hush  and  Harry 
J.  Hush.  From  a  judgment  dismissing  the  comglaint,  plaintiff  ap- 
peals.   Reversed,  and  newr  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUIr 
LAN,JJ.  .. 

Lewis  F.  Glaser,  of  New  York  City,  for  appellant. 

Foley  &  Martin,'  of  New  York  City  (William  J^  Martin  and  George 
V.  A.  McGloskey,  both  of  New  York  City,  of  counsel),  for  respond- 
ent Harry  J.  Hush. 

GUY,  J.  This  action  is  against  husband  and  wife  by  the  assignee 
of  Avon  Inn  Hotel  Company  to  recover  upon  defendants'  breach  of 
contract  for  the  hire  of  board  and  lodging  for  the  wife  and  family 
of  the  defendant  Harry  J.  Hush  during  the  season  of  1917.  At  the 
close  of  plaintiff's  case  the  court  dismissed  the  complaint  against 
the  husband.  The  case  went  to  the  jury  as  to  the  liability  of  the 
wife,  and  a  verdict  was  rendered  in  favor  of  plaintiff,  and  the  judg- 
ment entered  upon  tltat  verdict  was  reversed  by  this  court.  104  Misc. 
Rep.  69,  171  N.  Y.  Supp.  41.  The  ground  of  reversal  was  that  the 
arrangement  with  the  notel,  which  was  made  by  the  wife,  for  the 
board  and  lodging  of  herself  and  family,  was  presumptively  a  con- 
tract with  the  husband,  and  that,  in  the  absence  of  evidence  that 
the  hotel  company  and  the  wife  intended  that  the  contract  should 
be  a  personal  contract  of  the  wife,  a  recovery  against  her  was  un- 
authorized. Ruhl  V.  Heintze,  97  App.  Div.  442,  89  N.  Y.  Supp. 
1031 ;  Grandy  v.  Hadcock,  85  App.  EHv.  173,  83  N.  Y.  Supp.  90. 

The  facts,  which  are  fully  stated  in  the  opinion  on  the  prior  ap- 
peal, were  sufficient  to  put  the  husband  to  his  proofs.  The  wife 
was  called  as  a  witness  for  the  plaintiff,  and  in  answer  to  the  ques- 
tion whether  her  husband  knew  that  she  was  going  down  to  Avon 
said,  "Well,  he  leaves  those  things  to  me;"  and  th.e  husband,  when 
asked,  "You  heard  her  say  on  the  stand  that  those  things  were  left 
to  her.  *  *  *  Is  that  a  fact?"  replied,  "It  is  not  altogether  the 
fact." 

The  respondent's  contention  that  no  recovery  can  be  had  against 
the  husband,  because  the  wife  and  family  did  not  actually  Avail  them- 
selves of  the  agreed-upon  accommodations,  is  without  merit.  The 
liability,  if  any,  of  the  husband  in  this  case,  is  based  upon  the  au- 
thority of  the  wife  to  hire  necessary  board  and  lodging  for  herself 

^=;>For  other  cases  see  same  topic  6  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indez«s 
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and  the  family,  and,  if  this  question  be  resolved  by  the  jury  in  favor 
of  the  plaintiff,"  the  husbtind  will  be  bound  as  -if  'he  personiilly' Tiad 
made  the  arrangement. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event-  AH  concur. 


TTOHLGEMUTH  V.  MBNDEIi,  -     • 
(Sopreme  Ctourt,  Appellate  Term,  First  Department.    November  1,  101&) 

COBPOEATIONS    ^ss»121(7) — StqCK — ^FaILUBB    TO    DELIVKB— MllASUjBE    OF    I)AM- 

AGES-^Evnncnrcs. 

In  action  for  failure  to  deUver  cqrporatioa  stock,  leoovery  of  the  valoe 
thereof  held  improper,  in  the  absence  of  competent  proof  t)f  the  nmrket 
value  of  the  shares,  or  their  actual  value,  on  showing  that  there  was  np 
market  value. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Fdix  Wohlgemuth  against  Solomon  MendieL  Judgment 
on  verdict  for. plaintiff,  and  order  drying  motion  Jor.new  trifd,  and 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY^  £(IjyR,  and^MUL- 
LAN,  JJ.  ••  ,        .         . 

Hardy,  StanclifiFe  &  Whitoker,  of  New  York  City  (Frede^rick  P. 
Whitaker,  of  New  York  City,  of  daunsel),  for  appellant. 
Alfred  B.  Hano,  of  NeW  York  City,  for  respondent         . 

MUTJAN,  J.  The  action  was  brought  to  recover  damans  for 
the  conceded  failure  of  the  defendant  to  deliver  to  plaintiff  certain 
shares  of  capital  stock;  the  plaintiff  claimii^  that  the  defendant 
agreed  to  give  him  these  shares  as  an  inducement  to  him  to  enter 
defendant's  employ,  aiid  defendant  denying  that  he  made  such  asi 
agreement  and  daiming  that  the  plaintiff  became  his  employe  purely 
on  a  salary  basis.  The  finding  of  the  jury  that  the  agreement  was 
made  as  claimed  by  the  plaintiff  is  amply  supported  by  the  evidence, 
and  we  see  no  reason  for  distorbingit.  But  not  only  was  no  proper 
proof  made  of  the  value  of  the  stock,  but  incompetent. evidence. of 
its  value  w^  received  over  the  .defendant's  objection  and  exception. 
There  was  no  attempt  to  prove  market  valuc>  or  that  the  stock  had 
no  market  value.  The  proofs  accepted  to  show  book  value  were 
wholly  insufHcient.  The  plaintiff  was  allowed  to  testify  to  the  state- 
ment of  value  placed  upon  the  assets  of  the  company  by  persons  who 
had  acted  as  appraisers.  'The  trial  judge  denied  a  request,  made  by 
defendant's  counsel,  to  charge  that  certain  testimony  that  had  pome 
into  the  record  in  relation  to  the  terms  of  a  settlement  of  a  dispute 
between  persons  having  no  connection  with  the  case-  must  not-  be 
considered  by  the  jury  in  detdrminirig  the  valtie  of  the  stock.  A  new 
trial  must  be  had. 

Judgment  and  order  reversed*  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 
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SIXTX-FIEST  ST.  BLDG.  COBPOBATION  .v.ELTOBiA  EBALTI  OO. 

(Supreme  Court,  Appellate  Term,  First  Department    November  1,  1918.) 

AcnoN   ^s»25(3) — Equitable  Issues — Tbiabia  in  Jj^tv^  Acnoir. 

In  action  for  damages  for  breach  of  contract,  where  defendant  set  up 
release,  plaintiff's  reply  setting  up  duress  in  securing  the  release  raised 
issue  triable  in  the  law  court 

Appeal  from  City  Court  of  New  York,  Trial'Temu 
Action  by  the  Sixty-First  Street  Building  Corporation  against  the 
Eltoma  Realty  Company.    Judgment  on  directed  verdict  for  defend- 
ant, and  order  denying  motion  to  set  aside  the  verdict,  and  plaintiff 
appeals.    Reversed,  and  new  trial  ordered.  . 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MULr 
LAN,JJ. 

Isidore  Weckstein,  of  New  York  City  (Abraham  P.  Wilkes,  of 
New  York  City,  of  counsel),  for  appellant. 

George  B.  Davenport,  of  Brooklyn  (David  L,.  Podell  and  Joseph  A. 
Corr,  both  of  New  York  City,  of  counsel),  for  respondent 

MULLAN,  J.  In  this  action  for  damages  for  breach  of  contract, 
the  defendant  pleaded  a  general  release  and  procured  an  order  re- 
quiring a  reply  to  that  defense.  The  plaintiff  for  its  reply  set  up 
that  the  release  was  obtained  by  duress.  The  release  was  offered  in 
evidence  by  the  defendant  diiring  the  making  of  the  jdaintiff's  case, 
and  evidence  was  adduced  on  the  plaintiff's  behalf  intended  to  show 
that  the  release  was  executed  under  illegal  compulsion.  At  the  close 
of  the  plaintiff's  case  the  learned  trial  justice  struck  out  all  the  evi- 
dence introduced  by  the  plaintiff  for  the  purpose  of  proving  duress, 
and  then  directed  a  verdict,  for  the  defendant,  upon  tfie  ground  tiiat 
a  law  court  was  without  pover  to  entertain  jurisdiction  of  the  issue 
tendered  by  the  reply,  and  that  the  plaintiff  should  have  gone  into 
equity,  and  there  sought  to  have  the  release  decreed  to  be  without 
validity.  We  deem  it  to  be  well  established  that  the  issue  was  tri- 
able in  a  court  of  law.  Warner  v.  Star  Co.,  162  App.  Div.  458,  147 
N.  Y.  Supp.  803,  and  cases  there  cited. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


HBAIiT  V.  ADLIQK. 

(Supreme  Court,  Appellate  Term,  First  Department    November  1,  1918.) 

Apfbai.  and  EiBBOB  ^aBD083(4) — ^Review — Ssttikg  Abide  Vebdict. 

Where  an  order  setting  aside  a  verdict  does  not  specU^  the  grounds  on 
which  it  was  granted,  it  will  be  held  on  appeal,  in  the  absence  of  opinion, 
under  General  Rules  of  Practice,  rule  31,  that  it  was  set  aside  on  excep- 
tions taken  du^ng  the  trial,  and  when  such  exceptions  do  not  justify 
the  order  it  will  be  reversed. 

^s»For  ottier  oaau  tee  iam«  topld  ft  KBY-^NUM BER  in  aU  Key^Numbered  DlgMte  ft  ladaKvi 
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Appeal  from  City  Court  of  New  York,  Trial  Term, 

Action  by  Mary  Healy  against  Arnold  Adlcr.     From  an  order 

setting  aside  a  veraict  for  plaintiff,  she  appeals.    Reversed. 

Argued  October   term,  1918,   before  GUY,    BIJUR,  and    MULr 

LAN,  JJ. 

Benjamin  Rich,  of  New  York  City,  for  appellant. 
Lese  &  Connolly,  of  New  York  City  (William  Solomon,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  order  does  not  ^'specify  the  grounds  upon  which 
it  was  granted/*  We  are  constrained,  therefore,  to  hold,  under  rule 
31  of  the  General  Rules  of  Practice,  as  interpreted  in  Clarke  v.  Acme 
Bldg.  Co.,  143  App.  Div.  269,  128  N.  Y,  Supp.  88,  Israel  v.  Ury,  52 
Misc.  Rep.  523,  102  N.  Y.  Supp.  873,  and  Bryant  v.  Allen,  54  App. 
Div.  504,  67  N.  Y.  Supp.  89,  that  in  the  absence  of  an  opinion  handed 
down  by  the  court  below  the  verdict  was  set  aside  "on  the  exceptions 
taken  during  the  trial."  Appellant,  however,  does  not  even  contend 
that  the  few  exceptions  taken  by  him  to  unimportant  rulings  during 
the  course  of  the  trial  justify  the  order  appealed  from. 

The  order  must  therefore  be  reversed,  with  costs  to  appellant,  and 
the  verdict  reinstated.    All  concur. 


ARONOWITZ  V.  LAMPORT  et  al. 

(Supreme  Court,  Appellate  Term,  First  Departm^t.    November  1,  1918.) 

BROKEBB  ^9>88(1)-'A0TI0H   VOB  CoKltlSSlOlW—QUEtfnONB   VOB   JUBT. 

In  acticm  for  cooaioisglons  on  sales  of  mjerchandiBe,  heldy  thkt  plaintiff 
was  entitled  to  go  to  the  Jury  only  on  questioiis  whether  he  procured  a 
named  sale  and  whether  another  order,  although  not  shipped  or  paid  for, 
came  within  the  scope  of  ccmtract. 

Appeal  from  City  Court  of  New  York,  Trial  Temx 
Action  by  Benjamin  Aronowitz  against  S.  Charles  Lamport  and 
others.    From  a  judgment  for  plaintiff,  and  from  order  denying  mo- 
tion for' new  trial,  defendants  appeal.     Reversed,  and  new  trial  or- 
dered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Horace  London,  of  New  York  City,  for  appellants. 
Bumstine  &  Geist,  of  New  York  City  (L  Balch  Louis,  of  New 
York  City,  of  counsel),  for  resporident. 

GUY,  J.  The  recovery  is  for  commissions  earned  on  sales  made 
through  plaintiff's  assignor  (hereinafter  referred  to  as  plaintiff)  of 
defendants*  merchandise  during  the  period  between  the  months  of 
June  and  December,  1916.  On  or  about  November,  1916,  an  ac- 
count was  drawn  up  between  the  parties,  and  defendants  paid  plain- 
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tiff  $418.40,  the  amount  due  him  for  his  commissions  according  to 
the  account,  and  this  payment  is  pleaded  in  defense. 

Plaintiff's  claim  is  made  up  of  commissions  On  the  following  ac- 
counts: Pachera,  $10,135.35  ;Malluk,  $5,450.01;  Buertes,  $1,904.- 
97;  Mendel,  $820.26;  Paz,  $1,397.00— making  a  total  of  $19,707.72, 
the  commission  on  which  amounts  to  $394.05,  for  which  the  jury 
rendered  a  verdict.  As  a  part  of  his  case  it  was  necessary  to  prove 
that  these  commissions  were  earned  between  June  and  December, 
1916,  and  in  view  of  the  settlement  shown  by  defendants  on  Novem- 
ber 24,  1916,  it  was  also  essential  that  the  demands  should  not  be  in- 
cluded in  payments  oh  that  date  for  services.  Plaintiff  testified  that 
at  the  time  he  received  the  check  he  demanded  payment  on  the  Dach- 
era  account,  but  was  told  that  the  goods  had  not  been  shipped ;  that 
he  "guessed"  the  Malluk  purchase  was  made  in  November ;  that  he 
did  not  remember  when  the  Fuertes  order  was  given,  but  he  thought 
"it  was  in  December,  according  to  the  record";  that  the  Mendel  or- 
der was  given  in  March,  1917;  and  that  he  ordered  for  Paz  at  the 
time  the  Fuertes  order  was  given.  The  same  indefinitenesis  charac- 
terized his  testimony  in  other  respects.  He  said  he  received  defend- 
ants' check  for  commissions  late  in  September  or  October,  1916, 
while  the  check  shows  payment  November  24,  1916,  and  it  was 
found  necessary  to  question  him  repeatedly  to  draw  out  the  conver- 
sation upon  which  his  contract  was  based  before  a  clear  answer  could 
be  obtained.  In  the  formal  claim  made  on  the  trial  by  plaintiff's 
counsel,  the  Paz  account  was  not  included.    . 

Plaintiff  called  defendants'  employe  Block  as  a  witness  in  sup- 
port of  his  cause  of  action,  and  it  appeared  from  his  testimony  nv'^ 
the  books  of  account  produced  that  the  Fuertes  sale,  upon  which 
commissions  were  claimed,  was  made  in  January,  1917,  and  the  Men- 
del in  March  following ;  that  the  Dachera  orders  brought  in  by  plain- 
tiff amounted  to  $2,464.03,  and  these  were  never  shipped  or  paid  for. 
The  defendants  claimed  that  the  Dachera  orders  in  excess  of  $2,- 
465.05  were  given  and  guaranteed  by  Amsitick  &  C6. ;  that  that  firm 
was  paid  a  commission  on  said  sales,  which  had  all  been  delivered 
prior  to  November,  1916;  and  that  Malluk  had  not  been  introduced 
by  the  plaintiff.  It  was  apparently  conceded  on  the  trial  that  plain- 
tiff's compensation  depended  upon  his  bringing  in  orders  personally 
to  defendant,  and  it  is  evident  that  he  was  entitled  to  go  to  the  jury 
only  on  the  questions  whether  he  procured  the  Malluk  sale,  and 
whether  tlie  Dachera  order  for  $2,464.05,  although  not  shipped  and 
not  paid  for,  as  claimed  by  defendants,  did  not  come  within  the 
scope  of  the  contract  as  testified  to  by  him.  A  recovery  on  the  oth- 
er items  was  unwarranted. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 
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(Supreme  Court,  UpptXittte^tirm,  Sl^tDeptf rtinent    O^b^fffid,  19181) 

FaAUD^f  Stattjtb-of  fc>83 — CONiiaACts  to  Sbix  Goods— Goods  Salable  in' 
Oboinabt  Ooubsk  of  BusiNEsd. 

A  parol  contract  to  sell  suits  of  clothes,  to  be  manufactured  by  the 
seller  especially  for  the  buyer  from  material  readily  procurable  from: 
the  general  market  and  In  usual  styles  and  sixes,  la  not  withta  the  provi- 
sion of  Personal  Property  Law  (Consol.  I^aws,  e.  41),  as  amended  by  liaws 
1011.  c.  571,  S  85,  subd.  2,  that  if  the  goods  are  to  be  manufactured  by 
the  seller  especially  for  the  buyer,  and  not  suitable  for  sale  to  others  in 
the  usual  course  of  busliiess,  the  statute  of  fkraods  should  not  apply. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Charles  Zimmerman  against  George  Gillman  and  oth- 
ers. From  a  judgmcjtxt  for  plaintiff  after  trial  wiUiout  a  jury,  de- 
fendants appeal.    Reversed,  ^d  new  trial  ordered. 

Argued  May  term,  1918,  before  LEHMAN,  PE>tDLETON,.  and. 
FINCH.  JJ. 

Charles  Eno,  of  New  York  City,  for  appellants. 

Bamett  E.  Kopelman,  of  New  York  City,  for  respondent 

PER  CURIAM.  Plaintiff  recovered  judgment  for  breach  of  a 
contract  to  sell  goods  to  be  manufactured.  The  answer  is  a  general 
denial  and  the  statute  of  frauds.  The  contract  was  by  parol,  and 
within  the  stajtute  of  frauds,  wless  covered  by  the  provision : 

"But  if  the  goods  are  to  be  manofaotured  by  the  seller  especially  for  the. 
buyer,  and  are  not  suitable  for  sale  to  others  in  the  ordinary  course  of  the 
seller's  business  the  provision  of  this  .section  shall  not  apply."  Personal  Prop- 
erty Law  (Ctmsd.  Laws,  c.  41),  as  amended  by  Laws  1911,  c.  571,  f  85,  subd.  2.* 

That  the  suits  of  clothes  were  to  be  manufactured  by  the  seller 
especially  for  the  buyer  is 'dear.  AlAough  selected  by  plaintiff,  they, 
were  of  material  readily  procurable  in  the  general  marlcet  and.  of 
quite  normal  and  usual  styles  and  sizes.  I>efendants  were  manu- 
facturers o£  men's  clothing,  and  plaintiff  failed  to  show  that  these 
goods  were  not  suitable  for  sale  to  others  in  the  ordinary  course  of 
defendants'  ("the  seller's")  business. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellants to  abide  the  event, 
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aS4  Aw.  Dlv.  527) 

FBBIiY  ▼.  VITAGRAPH  00.  OF  AMBBIOA. 
(Supreme  Court,  AK»ellate  Dlvinlon,  Second  Department    Octol>er  25,  191ft.) 

1.  Libel  and  Slander  ^=s>86(1) — Pleading — Innuendo. 

Where  a  complaint  for  libel  does  not  refer  to  plaintiff  as  an  Indirldual 
or  a  member  of  a  dass,  an  innuendo  cannot  cure  the  uno^tainty. 
2l  IjIBel  and  Slander  «=s>82— Pleading — Scjtficibnot. 

A  complaint  in  a  libel  emit,  charging  that  certain  moving  picture  films 
had  been  **duped/'  amoog  which  was  one  wherein  plaintiff  had  an  interest, 
was  not  sufficient  to  charge  plaintiff  with  crime  or  dishonesty;    be  not 
having  been  directly  referred  to. 
3.  Libel  and  Slander  «s»81— Pleading— Suitioibnot. 

Where  a  publication  is  not  libelous  on  its  face,  but  only  because  of  ex- 
trinsic facts  and  circumstances,  such  facts  must  be  alleged  in  a  travers- 
able form. 

Appeal  from  Special  Term,  Queens  Ccunty. 

Action  by  Matthew  M.  Feely  against  the  Vitagraph  Company  of 
America,  prom  an  order  overruling  a  demurrer  to  the  amended 
complaint,  defendant  appeals.    Reversed,  with  directions. 

Argued  before  THOMAS,  MILI^S,  RICH,  PUTNAM,  and  KEL- 
LY, JJ. 

William  M.  Seabury,  of  New  York  City  (Mathias  L.  Connes,  of 
New  York  City,  on  the  brief),  for  appellant. 
Solomon  Goodman,  of  New  York  City,  for  respondent 

KELLY,  J.  The  action  is  for  libel,  and  the  defendant  demurs  to 
the  amended  complaint  upon  the  ground  that  it  fails  to  state  facts 
constituting  a  cause  of  action  against  the  defendant. 

[1]  The  defendant  argues  that  it  appears  on  the  face  of  the  com- 
plaint that  the  alleged  libels  therein  set  forth  do  not  refer  to  the  plain- 
tiff, and  that  the  plaintiff's  pleading  shows  that  they  could  not  refer 
to  the  plaintiff.  It  is  true  that  plaintiff  alleges  that  the  matter  com- 
plained of  and  set  forth  in  the  complaint  was  published  of  and  con- 
cerning him  (Code  Civ.  Proc.  §  S35),  and  by  innuendo  avers  that  the 
offensive  words  in  the  libels  referred  to  him,  and  charged  him  with 
crime  and  dishonesty.  But  the  plaintiff  was  not  named  in  either  of 
the  articles  complained  of.  In  appropriating  to  himself  the  charges  of 
crime  contained  in  the  articles  pleaded,  the  innuendo  consists  of  his 
bald  statement  that  he  was  the  person  referred  to,  without  averment 
of  extrinsic  facts.  "It  is  not  the  oftice  of  the  innuendo  to  graft  a 
meaning  upon  or  enlarge  the  matter  set  forth,  but  to  explain  the  ap- 
plication of  the  words  used."  O'Connell  v.  Press  Publishing*  Co., 
214  N.  Y.  352,  108  N.  E  556.  "The  defamatory  words  must  refer 
to  some  ascertained  or  ascertainable  person,  and  that  person  must  be 
the  plaintiff.  If  the  words  used  really  contain  no  reflection  on  any 
particular  individual,  no  averment  or  innuendo  can  make  them  defam- 
atory. 'An  innuendo  cannot  make  the  person  certain  which  was  un- 
certain before.'  4  Rep.  17b.  So  if  the  words  reflect  impartially  on 
either  A.,  or  B.,  or  on  some  one  of  a  certain  number  or  class,  and 
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there  IS  nothing  to  show  which  one  w%i&  meaat,  no  one  can  sue.  Where 
the  words  reBect  on  each  and  every  member  of  a  certain  number  or 
class,  each-  or  alt  can  sue.  'Every  member  of  the  class  who  could 
satisfy  the  jury  that  he  was  a  person  aimed  at  and  defamed  could  re- 
cover.' Per  Farwell,  L.  J.,  in  Jones  v.  Hulton  &  Co.  (1909)  2  K.  B. 
at  p.  481."  Odgers  on  Libel  and  Slander  (5th  Ed.)  p.  147;  Newell, 
Slander  &  Libel  (3d  Ed.)  §  285,  and  cases  cited. 

With  these  elementary  rules  in  mind,  let  us  examine  the  complaint 
to  ascertain  whether  the  plaintiff  states  a  cause  of  action.  He  alleges 
that  he  was  in  the  business  of  buying  and  selling  motion  picture  prints, 
pictures,  negatives,  and  the  right  to  exhibit  the  same^  among  others 
a  picture  called  "The  Feudist,"  and  that  he  was  generally  dealing  and 
trafficking  in  them  as  vendor  and  vendee,  and  also  as  a  broker,  that  he 
had  established  a  substantial  reputation  and  built  Up  a  profitable  cli- 
entele, and  that  he  was  lawfully  engaged  in  the  business  of  selling 
motion  pictirres  and  rights  to  exhibit  the  same  in  the  city  of  Boston 
and  other  places.  He  thus  describes  himself  as  a  reputable  business 
man  engaged  in  a  lawful  calling.  He  says  that  during  all  this  time 
he  was  the  owner  of  "certain  rights  to  exhibit  a  certain  motion  picture 
film  called  'The  Feudist'  and  was  authorized  to  sell  and  vend  same." 
It  will  be  perceived  that  the  plaintiff  does  not  claim  that  he  was  the 
sole  owner  of  this  particular  film  or  picture.  He  alleges  that  he  was 
engaged  in  buying  and  selling  pictures,  and  the  right  to  exhibit  pic- 
tures, among  others  the  particular  picture  named,  and  that  he  was 
the  owner  of  "certain  rights"  to  exhibit  the  picture.  For  aught  that 
appears  on  the  fact  of  the  complaint,  the  defendant  may  have  had 
equal  or  similar  rights  in  the  picture  referred  to.  Having  thus  de- 
scribed himself  and  his  occupation,  and  asserted  his  character  as  an 
honest  man,  the  plaintiff  alleges  in  the  eighth  article  of  his  amended 
complaint: 

'That  in  the  motion  picture  buBinew  the  term  'dnper*  means  tliat  a  person 
Is  engaged  in  an  unlawful  practice  and  deceiving  the  public  with  pictures 
that  are  stolen  and  sold  without  authority  from  real  owners,  and  duping 
plants  are  inBtitntions  maintained  Joj  dlahonest  persons  where  'duping'  is 
carried  on  on  an  extensive  scale/' 

We  are  therefore  informed,  as  tojhis  illegal  and  criminal  inter- 
ference with  the  moving  picture  business.  Certainly  from  the  alle- 
gation ol  the  comfrfaint  the  plaintiff  is  fiot  ona  of  these  nefarious 
conspirators  a^aiost  honest  moving  picture  owners  or  producers,  con- 
spirators against  the  plaintiff  himself  as  he  is  described  in  his  plead- 
ing. He  then  alleges  that,  one  Smith  is  the  president  of  the  defendant 
corporation,  and  that  on  Se¥)tember  8  and  15,  1917,  the  defend- 
ant pubbshed  "of  and  concerning  the  plaintiff"  in  certain  moving  pic- 
ture journals  articles  which  are  substantially  the  sanae  so  far  as. the 
point  under  csoiisideration  is:  concerned*  The  article  published  on 
September  15, 1917,  in  the  Motion  Picture  News,  is  set  forth  at  length 
in  the  compdaint,  and  is  as  follows,  including  flie  innuendoes  by  which 
plaintiff  seeks  to  identify  himself  with  the. band  of  criminads  refer- 
red to:  .       , 
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•*  •Vltegraph  is  to  Fiing  Ditpertt  Into  Jail/ 
*  "'Allwrf-  B.  Smith  Aimonnces  that  Tweotj-SeyaoL  £\ea tares.  Hare  Been 
Oopled  and  Are  B^ng  Sokl  Broadcast  Over  the  Ooonti^.' 

*'  The  Film  DupersT  <meiu»log  plaintiff),  engaged  la  a  partlcolarly  desfpicable 
kind  of  crlme^  are  at  large  again,  so  Albert  £.  Smith  of  Vltagraph  states  In  a 
warning  sent  ont  to  exhibitors  all  over  the  country. 

"Through  careful  Investigation  Mr.  Smith  has  discovered  that  twenty-seven 
Vltagraph  features,  deemed  particulaiiy  salable,  have  been  duplicated  and 
are  being  offered  for  sale.  Mr.  Smith  announces  he  purposes  to  apprehend 
the  criminals  and  fling  them  into  Jail  (meaning  that  plaintiff  was  a  member 
of  a  gang  of  thieves  operating  among  the  public  with  stolen  films).  Following 
is  a  list  of  the  pilfered  Vltagraphs : 

"  'Battle  Cry  Of  Peace,*  *The  Ninety  and  Nine/  'Rose  of  the  South,-  TRie 
Test,'  The  Late  Mr.  Jones,'  Tengeanoe  of  Durant,'  'Father's  Hatband,'  'A 
Keglment  of  Two,*  'Fanny's  CSonspiracy,'  *How  States  Are  Made,*  'Goodness 
Gracious,'  'A  Lesson  In  Jealousy,*  'The  Politician's  Dream,'  'The  Troublesome 
Secretaries,'  'Happy  Go  Lucky,'  'Chains  of  an  Oath,'  'Betty  in  the  Lion's  Den/ 
'The  Violin  of  M'Sieur/  'An  Elopement  at  Home/  'The  Feudists'  (meaning  and 
referring  to  plaintiff's  picture),  'The  Master  Painter/  *Her  Husband,'  *When 
Women  Go  on  the  Warpath/  'David  Garrlck/  'Auld  Lang  Syne.' 

"The  first  picture  mentioned  is  a  special  'Blue  Ribbon'  feature,  the  next  two 
are  regular  'Blue  Ribbon'  features,  and  the  balance  of  the  list  are  reissues 
being  put  out  by  Greater  Vltagraph  under  the  brand  name  of  'Favorite  TUm 
Features.* 

"In  the  prellminai7  investigation  Fresld^it  Smith  has  discoveaied  that  the 
films  of  several  other  companies  are  being  duplicated,  and  all  the  work  ap- 
parently Is  being  done  by  the  same  gang,  Judging  from  the  similarity  In  the 
work,  the  printing  and  tinting  (meaning  that  plaintiff  waa  a  member  of  a 
gang  of  thieves  engaged  in  duping  films). 

"Not  satisfied  with  duping  films*  the  dishonest  dlBtributors  go  so  far  as 
to  practically  copy  the  paper  ol  the  regular  manufacturers,  making  it  appear 
that  the  exhibitors  are  doing  business  with  the  real  owners  of  the  pictures 
(meaning  that  plaintiff  was  not  only  a  film  thief,  but  was  also  engaged  In 
committing  fraud  upon  the^public  and  exhibitors  of  motion  pfctares,  and  in 
counterfeiting  films  of  regular  manufactur^rB). 

"The  duped  films  are  released  simultaneously  in  Boston  (meaning  that 
plaintiff  was  a  member  of  a  ging  of  thieves  extensively  operating  in  Boston), 
New  York,  and  St.  Louis:  It  Is  believed  that  there  are  duping  plants  some- 
where near  New  York  C5ity  and  Chicago. 

"  'The  best  way  to  prevent  this  film  duping  and  film  stealing  IB  for  the 
exhibitors  to  purchase  only  from  the  reoognlsed  distrlbuiors  of  mannfac^ 
turers,'  says  President  Smith." 

[2]  We  fail  to  see  how  the^plsuntiff  can  assert  that  this  article 
refers  to  him  in  any  way.  He  cannot  by  force  of  innuendo  make  the 
person  certain  who  was  tmcertain  before.  If  we  omit  his  innuen- 
does, no  one  reading  the  article  could  for  a  moment  imagine  that 
the  plaititifF,  a  reputable  business  man,  was  a  member  of  a  gang  of 
thieves  extensively  operating  in  Boston,  New  York,  and  St.  Louis. 
The  plaintiff  in  his  argument  seeks  to  make  much  of  the  fact  that  the 
article  charges  the  criminals  with  unlawfully  duplicating  and  oflFer- 
ing  for  sale  the  picture  known  as  "The  Feudist,"  and  that  it  is  as- 
serted that  the  defendant  company  is  putting  out  this  picture  under 
the  brand  name  of  "Favorite  Film  Pictures."  But  this  is  no  charge 
that  plaintiff  is  engaged  in  any  dishonest  transaction.  He  is,  to  quote 
his  complaint,  engaged  in  buying  and  selling  pictures  and.  the  right 
to  exhibit  the  same,  including  "The  Feudist";  he  is  the  owner  of 
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"certain  rights"  to  exhibit  the  picture,  and  authorized  to  sell  and 
vend  the  same.  Non  constat  he  may  have  sold  tights  in  the  pic- 
ture to  the  defendant  company,  which  makes  no  claim  of  sole  own- 
ership. As  far  as  the  plaintiff  and  defendant  are  concerned,  the  at- 
tack of  the  "gang  of  thieves"  is  on  them  both.  They  both  suffer 
from  the  dishonest  practice  of  the  "dupers,"  and  the  article  com- 
plained of  expressly  states  that  the  defendant's  president  has  dis- 
covered that  the  films  of  several  other  companies  are  being  duplicat- 
ed "by  the  same  gang/' 

[3]  We  cannot  see  anything  in  this  article  reflecting  on  the  plain- 
tiff, and  he  cannot  import  into  it,  by  his  mere  say-so,  a  meaning  dif- 
ferent from  the  plain,  junambiguons  intent  of  the  words.  The  arti- 
cles contained  no  libel  on  him  on  their  face;  if  they  related  to  him, 
it  was  only  by  reason  of  extrinsic  facts  and  circumstances,  and  these 
are  not  pleaded.  "If,  however,  the  publication  was  not  libelous  on 
its  face,  but  libeloiis' bnly  by  teasbn  of  extrinsic  facts  and  circum- 
stance%  then  it  was. necessary  to  allege. svch  facts  in  her  complaint, 
for  the  statutory  provision  cited  in  no  way  has  lelieved  the  plaintiff 
from  the  obligation  that  rested  on  her  in  this  respect  under  the  com- 
mon-law rules  of  pleading.  This  was  so  held  in  Fry  v.  Bennett,  5 
Sand.  54,  66,  and  the  general  principle  is  admirably  stated,  by  Judge 
Vann  in  Corr  v.  Sun  Printing  &  Publishing  Afe'n,  177  N.  Y.  131, 
136  [69  N.  E.  288,  289] :  'When  an  article  is  not  Hbefous  on  its  face, 
but  becomes  so  only  by  reference  to  extrinsic  facts,'  such  facts  must 
be  alleged  in  a  traversable  form,  for  they  relate  to  the  .substance  and 
not  to  the  application  of  the  cHarge.  To  such  an  averment  the  stat- 
ute, which  changed  the  rules  of  pleading  an  actions  for  defamation, 
has  no  application.'  Nor  can  thne  innuendoes  supply  the  defect  of 
a  pleading  in  this  respect,  for  'an  'innuendo  does  not  enlarge  the 
matter  set  forth  specially  in  other  portions  of  the  complaint.  It 
only  explains  the  application  of  the  words  employed^  [and]  when 
not  justified  by  the  antecedent  facts  to  which  it  refers,  so  that  re- 
jecting it  the  words  are  not  actionable,  a  demurrer  will  lie.'  Pleisch- 
mann  v.  Bennett,  87  N.  Y.  231,  238,  See  Caldwell  v.  Raymond,  Z 
Abb.  Pr.  193,  Blaisdell  v.  Raymond,  4  Fed.  446,  458,'  and  Fry  v. 
Bennett,  supra.  In  my  judgment  the  article  does  not  on  its  face 
libel  any  individual."  Cullen,  C.  J.,  in  Van  Heusen  v.  Argenteau, 
194  N.  Y.  309,  87  N.  E.  437. 

It  follows  that  the  amended  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  defendant,  and  the 
order  appealed  from  must  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  demurrer  to  the  complaint  is  sustained,  with  $10  costs, 
with  leave  to  plaintiff  to  serve  an  amended  complaint  upon  payment 
of  costs.    All  concur. 
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PEELT  V.  VITAGRAPH  CO.  OP  AMEBIOA«    (No.  Z) 
(Supreme  Conrt,  Appellate  Division,  Second  Department.    October  25,  1918.) 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Matthew  M.  Feely  against  the  Vltagraph  Company  of  America. 
Prom  an  order  in  favor  of  plaintiff,  defendant  appeals.  Reversed,  with  di- 
rections. 

Argued  before  THOMAS,  MILLS,  RICH,  PUTNAM,  and  KBLLT,  JJ. 

PER  CURIAM.  .  Order  reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  with  $10  costs,  with  leave  to  plaintiff  to  serve  an  amended 
complaint  upon  payment  of  costs,  upon  authority  of  Peely  v.  Vltagraph  Co. 
of  America,  184  App.  Dlv.  527,  172  N.  Y.  Supp.  264,  decided  HorewitlL 


(104  Misc.  Rep.  667) 

K.  &  R.  PII^  CO.,  Inc.,  V.  BRAOT. 

(Supreme  Court,  Appellate  Term,  Pirst  Department    October  25,  1918.) 

1.  D^HAOES  ^=»4&— BaSACH  OF  Ck>NTIUGT. 

Where  defendant  broke  his  contract  to  furnish  theater  for  production 
of  moving  pictures,  sjid  to  pay  a  royalty  to  plaintiff,  plaintiff  could  re- 
cover the  amount  expended  in  preparation  for  the  production  of  the  film. 

2.  Damagbb  ^=94(K2) — ^BsEACH  of  Contract-— Mbasubx  of  Damages — Paii^ukk 

TO   PUBNISH  TeO&ATEB—LOSS  OF  PBOITTS. 

In  action  for  theater  owner's  refusal  to  display  moving  pictures  ac- 
cording to  contract,  the  owner  of  the  film  could  recover  tlie  profits  lost, 
but  in  80  f&r  as  they  were  purely  speci^ative^  and  not  susceptible  of  proof, 
there  could  be  no  recovery. 

3.  DAaiAOEs  ^=»190— Bbsach  of  Coiitbact— Measttsk  of  Daicaoes — ^FAmUBE 

TO  FUBNISH  THEATBB — ^KVIDENCB — ^L088  OF  PbOFITS. 

Where  theater  owner  broke  his  contract  to  furnish  theater  for  display 
of  moving  pictures,  recovery  by  the  owner  of  the  film  for  profits  lost  held, 
under  the  evidence,  unwarranted. 

Findi,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  K.  &  R.  Film  Company,  Incorporated,  against  Wil- 
liam A.  Brady.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered.  - 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Nathan  Vidaver,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel),  for  appellant. 

O'Brien,  Malevinsky  &  Driscoll,  of  New  York  City  (Arthur  F. 
DriscoU,  of  New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  [1]  The  plaintiff  has  recovered  a  judgment  for 
the  sum  of  $1,000  as  damages  for  the  breach  of  a  contract  thereto- 
fore made  by  the  defendant,  whereby  he  agreed  to  furnish  to  the 
plaintiff  a  certain  theater  in  Wilmington,  Del.,  equipped  for  the  pro- 
duction of  a  photo  play  entitled  "The  Masque  of  Life,"  and  to  pay 
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to  the  plaintiff  5Q  per  cent,  of  the  gross  receipts  from  the  produc- 
tion of  such  play.  The  plaintiff  showed  that,  after  it  had  expended 
the  sum  of  $152.28  in  txreparations  for  the  production  of  the  fihn, 
the  def endant^  through  his  agent,  informed  it  that  he  did  not  desire 
to  produce  any  moving  pictures  in  the  theater,  and  that  in  any  event 
he  had  secured  another  attraction  for  his  theater  during  the  time 
for  which  he  had  agreed  to  furnish  the  theater  for  the  production 
of  the  plaintiff's  film.  The  defendant  presented  practically  no  tes- 
timony and  rested  upon  the  plaintiff's  case.  There  is  no  doubt  but 
that,  upon  the  evidence  presented,  the  plaintiff  should  be  permitted 
to  recover  at  least 'the  amount  which  it  had  expended  in  preparing 
to  carry  out  its  part  of  the  contract  which  the  defendant  tiiereafter 
repudiated. 

[2]  The  present  Judgment,  however,  is  not  for  the  sum  which  the 
plaintiff  expended  m  prqiaring  to  perform  its  part  of  the  contract,- 
but  includes  a  recovery  for  loss  of  prospective  profits.  There  is  no 
doubt  in  my  mind  that  in  a  case  of  this  kind  the  loss  of  profits  which  : 
the  plaintiff  would  have  made  is  the  real  measure  of  the  damages 
which  he  has  suffered.  In  order,  however,  to  recover  such  damages, 
the  plaintiff  is  required  to  prove  as  part  of  its  case  the  profits  which 
it  has  lost.  In  so  far  as  these  profits  are  purely  speculative,  and  not 
susceptible  of  proof,  they  are  not  the  subject  of  recovery.  Bern- 
stein v.  Meech,  130  N.  Y.  354,  29  N.  E.  255. 

[3]  The  amount  of  profits  to  be  derived  from  a. theatrical  or  mov- 
ing picture  performance  naturally  depends  upon  a  great  many  dif- 
ferent conditions,  and  the  proof  that  is  required  must  be  at  least 
sufficient  to  remove  the  question  of  the  amount  of  profits  which 
might  have  been  realized  from  the  realm  of  speculation  to  the  realm 
of  reason.  The  success  of  the  production  depends  partly  upon  the 
merits  of  the  production  itself  and  its  power  of  attracting  an  audi- 
ence. It  also  depends,  however,  upon  the  amount  of  the  competition 
which  it  must  meet  in  any  particular  locality.  It  further  depends 
upon  the  size  and  attractiveness  of  the  theater  and  upon  the  ques- 
tion of  whether  the  particular  production  is  calculated  to  attract  the 
particular  clientele  which  is  accustomed  to  go  to  such  theater,  and 
whether  the  patrons  of  such  theater  would  pay  the  price  demanded 
for  the  seats  in  order  to  see  this  production.  Obviously,  ordinarily 
it  is  difficult,  if  not  impossible,  for  the  plaintiff  to  produce  proof 
which  would  show  with  any  degree  of  certainty  that  if  the  produc- 
tion had  been  made  it  would  have  resulted  in  any  profits,  and  which 
would  give  the  jury  any  basis  upon  which  such  profits  could  be  es- 
timated. 

In  the  present  case  the  plaintiff  has  attempted  to  supply  this  proof 
by  showing  that  it  produced  the  film  at  numerous  other  theaters  with- 
in a  radius  of  250  miles  of  the  city  where  defendant's  theater  is  lo- 
cated, and  further  showed  the  receipts  obtained  at  such  theaters  dur- 
ing the  production  of  the  film.  It  appears,  however,  that  in  all  these 
theaters  the  price  of  the  seats  was  one-half  or  less  than  the  price 
of  the  seats  in  defendant's  theater,  and  there  is  no  evidence  that 
they  were  ordinarily  used  for  the  same  class  of  productions  as  de- 
fendant's theater.     Moreover,  the  plaintiff  fails  to  show  the  num- 
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ber  of  other  theaters  in  such  place$'  and  the  amou0t,of  cooipetition 
which  the  plaintiff  met  in  those  cities,  or  which  it  would  be  requir- 
ed to  meet  in  the  city  of  Wibnington.  There  is  no- evidence  that  the 
defendant's  theater  has  been  previously  used  for  moving,  picture  pro- 
ductions, or  could  be  successfully  used  for  such  purpose;  The  con- 
ditions surrounding  those  productions  are  so  different  from  the  con- 
ditions surrounding  the  proposed  pruduction  in  the  defendant's  thea- 
ter that  they  can  furnish  no  reasonable  basis  for  determining  that 
the  plaintiff  would  have  obtained  any  similar  profits  from  his  pro- 
duction in  Wilmington.  No  case  has  been  cited  where  any  recov- 
ery for  profits  has  been  permitted  upon  a  refusal  to  carry  out  a  con- 
tract for  a  theatrical  production,  without  proof  of  actual  profits  ob- 
tained under  at  least  approximately  similar  conditions.  In  fact,  the 
only  case  cited  by  the  respondent  where  such  profits  were  recovered 
is  an  unreported  case  where  apparently  the  plaintiff  was  able  to  show 
the  actual  profits  realized  in  that  particular  theater  during  a  period 
of  time  when  the  parties  were  performing  the  contract  which  was 
subsequently  breached. 

It  follows^  that  the  judgment  must  be  reversed,  and  a  new  trial 
ordered,  with  $30  costs  to  appellant  to  abide  the  event. 

PENDLETON,  J.  (concurring).  What  plaintiff  lost  was  the  bene- 
fit of  his  contract.  The  value  of  the  contract  was  therefore  the  basis 
of  his  damages.  The  agreement  provides  that  plaintiff  should  re- 
ceive one-half  of  the  gross  receipts  taken  in  at  the  theater.  The  val- 
ue of  this  contract  necessarily  involves  the  chance  or  opportunity  of 
receipts,  and  any  evidence  from  which  a  reasonable  inference  can 
be  drawn  as  to  the  amount  of  such  receipts  is  therefore  competent, 
and  it  is  a  question  of  law  for  the  court  as  to  whether  such  reason- 
able inference  may  be  drawn  from  any  particular  fact  sought  to  be 
proved.  The  province  of  the  jury  is  to  determine  in  the  particular 
case  what  inference  should  be '  drawn  from  all  the  facts  admitted 
in  evidence.  The  character  of  the  evidence  must  often  depend  on  the 
nature  of  the  issue  involved,  and  when,  as  here,  direct  positive  evidence 
of  mathematical  certainty  is  not  available,  considerable  latitude  is  neces- 
sarily allowable  as  the  best  evidence  attainable,  and  a  corresponding 
increased  responsibility  is  thereby  thrown  upon  the  jur}^  That  some 
element  of  uncertainty  is  thus  involved  is  no  sufficient  reason  for  deny- 
ing to  a  party  all  relief,  nor  is  it,  on  the  other  hand,  a  justification  for 
admitting  in  evidence  facts- from  which  an  inference  relative  to  the 
matters  involved  cannot  reasonably  be  drawn.  While  it  is  not  al- 
ways easy  to  define  the  line,  there  is  a  line  nevertheless,  and  I  think 
it  very  clear  that  in  the  case  at  bar  the  receipts  in  small  towns  or 
one-day  stands  at  prices  50  per  cent,  lower,  with  continuous  or  nu- 
merous performances,  afford  no  fair  basis  for  any  reasonable  infer- 
ence as  to  what  the  receipts  would  have  been  under  the  contract  now 
under  consideration,  and  that  the  admission  of  such  evidence  was 
error.  Especially  is  this  true  of  the  cases  where  the  evidence  shows 
the  theaters  are  of  an  entirely  different  class  from  the  oi^e  involved 
in  this  contract 
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It  followis  that  the  judgirient  shOuM  be  rtverwii,  arid  a*  new'  triad 
ordered,  with  costs  to  appellant  to  abide  the  «vcnt. 

FINCH,  J:  (disseriting).  There  was  suffScienf  evidence  to  go  t© 
the  jury  upon  the  amount  of  ^Ois  receipts,  one-hialf  of  which  the 
plaintiff  was  entitled  to  under  its  contract.  The  breach  of  contract 
was  due  to  the  willful  afct  of  the  defendant.  There  is  also  no  ques- 
tion that  the  receipts  were  within  the  oontcanplation  Of  the  parties, 
and  that  the  breach  of  contract  was  equally  clearly  the  approximate 
cause  of  the  loss.    As  has  been  well  said  by  the  0>urt  of  Appeals: 

''A  person  violating  his  contract  should  not  be  permitted  to  entirely  escape 
liabUity  because  tlie  amount  of  the  damages  which  he  has  caused  is  unoef- 
taiD/!  Wakemmn.ir.  Wheeler  '&.Witeon  Mf?.  Co«  lOL  N.  Y.  205,  at  pa^e  209, 
4  N.  E.  264,  at  page  206  (54  Am.  Rep.  676). 

It  is  to  be  noted  that  the  plaintiff  was  entitled  by  the  express  terms 
of  the  contract  to  one-half  of  the  gross  receipts,  and  not  one-half 
of  the  profits.  There  were  bound  to  be  receipts,  and  hence  the  plain- 
tiff is  entitled  to  a  substantial  amount  of  damage,  and  the  only  ques- 
tion remaining  is  as  to  the  amount  of  damage ;  and  hence  the  facts 
of  the  case  at  bar  fall  directly  within  the  language  of  the  case  last 
referred  to,  where  it  is  also  said : 

**But  when  it  is  certain  that  damages  have  been  caused  by  a  breach  of 
contract,  and  the  only  uncertainty  Is  as  to  their  amount,  there  can  rarely  be 
good  reason  for  refushig,  on  account  of  such  uncertainty,  any  damages 
whatever  for  the  breach." 

The  case  is  one,  therefore^  where  the  plaintiff  is  entitled  to  sub- 
mit the  best  evidence  obtainable  to  the  jury.  Schlossberg  v.  Brody, 
216  N.  Y.  579,  111  N.  E.  222;.  Stevens  v..  Amsinck,  149  App.  Div. 
220,  133  N.  Y.  Supp.  815;  Wakeman  v.  Wheeler  &  Wilson.  Mfg. 
Co.,  supra.  In  Stevens  v.  Amsinck,  supra,  Mr.  Justice  Carr,  writ- 
ing for  the  court,  says : 

"Yet,  where  there  has  been  a  breach  of  contract,  and  It  appears  certain  that 
some  substantial  damages  have  resulted,  a  defendant  cannot  escape  liability 
for  such  damages  simply  because  they  cannot  be  ascertained  exactly,  and  that, 
Ux  order  to  nwTOXimHte  them  atme  iip^calatt've  elements  miult  ^kt^  into  con- 
sideration; for  under  such  drciunstances  a  Jury  may  Indulge  in  'reasonable 
conjectures  and  probable  estimates'  arising  from  the  other  proofs." 

It  is  clear  that,  where. a  new  theatrical  production  has  not  before 
been  produced,  there  is  no  criterion  upon  which  to  base  any  recov- 
ery of  profits  l)y  way  of  damage,  and  such  might  also  be  the  rule 
where  a  recovery  is  sought  for  like  receipts. as  distit\ct  from  profits. 
The  fAoto-plajy  in  the  ^case  at-har,  while  it  had  not  been  produced 
in  the  city  of  Wilmington,  had  been  produced  in  approximately  12 
other  cities,  whereat  had  played  to  from  23  per  cent,  to  62  per  tent. 
of  the  capacity  of  the  theaters.  There  is  evidence  from  which  it 
can  fairly  be  mf erred  that  copditioAs  were  similar,  in  these  cities  to 
that  of  Wilmington,  with  the  exception  that  it  was  proposed  in  Wil- 
mington to  charge  a  scale  of  prices  of  from  25  to  50  cents,  whereas 
in  the  other  cities  the  schedule  of  prices  had  been  f  !*bm  10  to  25  cents. 
It  is  to  be  noted  that  the  smaller,  price  charged  in  Wilmington  w^s 


Digitized  by 


Google 


272  172  NBTVr  TOBK  SUnPIiEHPNV  (Sup.  Ct 

tHe  larger  price  charged  in  the  other  cities,  80  that  in  this  respect, 
also,  the  conditions  were  similar.  While  the  populati(His  of  .the  oth- 
er cities  were  most  of  them  considerably  smaller  than  that  of  Wil- 
mington, yet  one  at  least  (Richmond)  was  twice  the  size  of  Wihning- 
ton,  and  there  is  testimony  that  in  certain  of  the  cities  at  least  the 
population  was  of  a  nature  similar  to  that  of  Wilmington.  It  is 
true  that  the  number  of  other  theaters  in  competition  in  each  of  the 
cities  visited  was  not  shown,  but  it  does  appear  that  the  theater  in 
Wilmington  was  a  large  one. 

The  jury  has  allowed  the  plaintiff  a  recovery  on  the  basis  of  34 
per  cent,  of  the  capactiy  of  the  theater.  The  average  capacity  be- 
tween the  lowest,  namely,  23  per  cent.,  and  the  highest,  namely,  62 
per  cent.,  of  the  12  cities  visited,  would  be  about  43  per  cent. ;  and 
hence  the  verdict  of  the  jury  has  certainly  been  reasonable,  when 
judged  by  its  results.  As  has  been  well  said,  where  the  breach  of 
contract  is  due  to  the  act  and  fault  of  the  defendant,  by  which  prof- 
its have  been  prevented,  "courts  ought  not  to  be  too  precise  and  ex- 
acting in  regard  to  the  evidence  upon  which  to  base  a  claim  for 
damages  resulting  from  loss  of  profits."  In  Wakeman  v.  Wheeler 
&  Wilson  Mfg.  Co.  attention  is  called  to  the  language  of  Cochran, 
C.  J.,  in  Simpson  v.  London  &  N.  W.  R.  Co.,  L.  R.  1  Q.  B.  D.  274, 
where  he  said: 

"As  to  the  supposed  Impossibility  of  ascertaining  the  damages,  I  think  there 
is  no  such  impossibility ;  to  some  extent,  no  doubt,  they  must  be  a  matter  of 
speculation,  but  that  is  no  reason  for  not  awarding  any  damages  at  all." 

And  in  the  same  opinion  attention  is  called  to  the  "reasonable  con- 
jectures and  probable  estimates"  for  the  jury  to  determine  upon  the 
facts  submitted  to  them,  in  the  ordinary  action  for  personal  inju- 
ries, where  a  recovery  is  allowed  for  such  prospective  damages  as 
the  jury  are  satisfiea  the  party  will  sustain,  notwithstanding  the 
uncertainty  of  the  duration  of  life  and  other  contingencies  which  may 
affect  the  amount.  It  is  not  stating  it  too  strongly  to  say  that  in 
such  an  action^ there  is  a  much  greater  degree  of  uncertainty  than 
in  the  case  at  bar. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 


GUTIiBRNER  v.  PETBBet  aL 
(Supreme  Oourt,  Appellate  Term»  First  Defpartment    NoYember  1,  1&1&) 

1,  Damages  ^=»20S(1) — Personal  Injitbt— Amount — QuEsnoN  it>B  Ju&t. 

The  amount  of  damages  to  be  aUowed  for  personal  inJuileB  fesulting 
from  defendant's  negligent  collision  is  for  the  Jury. 

2.  Damages  ^s»131(1) — ^Excessive  Damages — ^Personal  Injury. 

Where  peddler,  with  average  weekly  receipts  of  $25,  was  injured  by 
wagon  colliding  with  his  push  cart  and  causing  a  shaft  to  strike  his  groin, 
preventinx  his  working  for  two  weeks,  and  causing  him  pain  for  six 
weeks,  and  requiring  expense  for  treatment,  a  verdict  for  HCO.was  not 
excessive. 

MuUan,  J.,  dissenting, 

itEsPor  other  cases  sm  «ame  topic  A  KST-MUMBBR  in  ftU  Ker-NttnibeMd  Dtswtft  4k  Indexes 
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Appeal  f  rmn  City  Court  of  New  York,  Special  Term. 

Action  by  Raphael  Gutlemer  against  Vasil  Peter  and  others.  From 
a  judgment  setting  aside  a  verdict  for  $450»  and  ordering  a  new  trial, 
unless  plaintiff  consent  to  remit,  and  accept  $225,  the  plamtiif  appeals. 
Reversed,  and  verdict  reinstated. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Henry  Lieb,  of  New  York  City  (Louis  Jaykowsky,  of  New  York 
City,  of  counsel),  for  appellant. 

Samuel  Sprung,  of  New  York  City  (Julius  Kendler,  of  New  York 
City,  of  counsel),  for  respondents. 

PER  CURIAM.  The  jury  awarded  plaintiff  a  verdict  of  $+50  for 
personal  injuries  sustained  through  the  negligence  of  the  defendant, 
and  the  trial  court  set  aside  the  verdict  and  ordered  a  new  trial,  un- 
less plaintiff  consented  to  accept  $225. 

The  plaintiff  was  a  peddler,  and  the  evidence  authorized  a  finding  by 
the  jury  that,  as  he  was  pushing  his  cart  westerly  through  Sixteenth 
street,  within  a  few  feet  east  of  Fourth  avenue,  defendants'  wagon, 
turning  into  the  street  from  the  avenue  and  proceeding  along  the 
northerly  side  of  the  street,  collided  with  the  push  cart,  causing  one 
of  the  shafts  of  the  cart  to  strike  plaintiff  in  the  groin  and  throwing  \ 
him  down  on  the  street ;  that  he  then  sent  for  his  son  to  push  the  cart 
home,  plaintiff  holding  onto  the  cart  and  dragging  himself  along  until 
he  reached  there;  that  his  average  weekly  receipts  were  $25,  and  he 
did  not  work  for  two  weeks  after  the  accident ;  that  he  suffered  pain 
for  six  weeks,  and  was  treated  on  several  occasions  for  his  injuries  by 
a  physician. 

[1,  2]  The  amount  of  damage  was  a  question  for  the  jury,  and  the 
sum  allowed,  in  view  of  prevailing  high  prices,  was  not  so  excessive  as 
to  warrant  the  trial  court  in  interfering  with  the  award.  To  allow 
the  order  to  stand  in  this  particular  case  would  be  to  hold,  contrary  to 
long-established  procedure  in  actions  of  this  character,  that  the  judge 
was  better  qualified  to  assess  the  damages  than  the  jury. 

Order  reversed,  with  costs,  and  verdict  reinstated,  with  costs  to  ap- 
pellant 

MULLAN,  J.,  dissents. 


METAL  SHELTER  00.  v.  FOSDICK  et  al. 
(Supreme  Oomt,  Special  Term,  New  Tork  Oounty.    June  9,  1918.) 

Appeabanox  ^B9l9(4) — ^What  Conotitutes — Submission  to  Jubisdiction. 

Where,  on  ai^Ucation  for  Injunction,  defendant  comes  Into  court  and 
opposes  the  Injunction  on  the  merits,  be  thereby  submits  himself  to  the 
jurisdiction  of  the  court,  although  having  made  no  ^'appearance"  within 
the  meaning  of  Oode  Civ.  Proc.  |  421. 

[Bd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Appearance.] 

^s»7or  other  cmMH  see  8«imtt  topic  ft  KST-NUMBER  In  all  Key-Numbered  DlgesU  &  Indezea 
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Action  by  the  Metal  Shelter  CompAnj-  agahiBt  Atie  Fo&dlck  aikl'otbers  for 
an  iDjuuctlon.    Oa  motion  for  Jadgnieot.    Reference  oanlered. 

WlUlam  B.  Denton^  of  Ndw  York  aty  (CanoU  Q.  Walter,  <rf  New  York 
City,  of  counael),  for  plaintiff, 

Charles  W.  Culver  and  Bugene  F.  McGee^  both,  of  New  York  Olty,  for  de- 
fendant Fosdlck. 

HOTCHKISS,  J.  The  plaintiff  applies  for  judgment  hy  default 
against  the  defendant  Fosdick,  under  section  1214  of  the  Code,  be- 
cause of  the  alleged  appearance  of  Fosdick  and  his  default  in  plead- 
ing. The  relief  sought  against  Fosdick  is  an  injunction  restraining 
him  from  enforcing  a  judgment  against  the  present  plaintiflf.  The 
summons,  complaint,  and  an  order  to  show  cause  for  a  temporary 
injunction  were  served  upon  the  defendant  Culver  on  April  27,  1918. 
but  were  never  served  on  Fosdick.  On  May  1st  Culver  appeared 
as  attorney  in  person  and  opposed  the  motion,  submitting  an  affida- 
vit apparently  made  on  behalf  of  Fosdick  as  well  as  himself,  and  de< 
signed  to  show  that  the  matter  was  res  adjudicata.  The  affida\dt 
was  indorsed,  "Charles  W.  Culver,  Attorney  for  Defendants  Fos- 
dick and  Culver."  Upon  Fosdick's  failure  to  plead  within  20  days 
after  this  alleged  appearance,  plaintiff  makes  the  present  applica- 
tion for  judgment.  Fosdick  now  appears  specially  by  attorney  and 
opposes  the  motion,  on  the  ground  (1)  that  the  indorsement  of  Cul- 
ver as  attorney  for  Fosdick  was  inadvertent  and  unauthorized,  and 
that  Fosdick  is  a  nonresident,  and  therefore  cannot  be  bound  by 
the  acts  of  attorneys  for  his  codefendants  (Duimo  v.  Arbuckle,  166 
App.  Div.  86,  151  N.  Y.  Supp.  669);  and  (2)  that  the  so-called  ap- 
pearance of  Culver,  even  if  authorized,  was  not  an  appearance  with- 
in the  meaning  of  section  421  of  the  Code,  and  hence  no  jurisdic- 
tion over  Fosdick  was  acquired. 

Section  421,  although  designed  to  simplify  practice,  has  appar- 
ently occasioned  much  confusion  with  respect  to  its  effect  upon 
previous  rules  as  to  what  constitutes  an  appearance  or  a  submis- 
sion to  the  jurisdiction  of  the  court.  See  1  Rumsey's  Practice  (2d 
Ed.)  230;  Nichols'  Practice,  805  et  seq.;  2  Wait's  Practice  (2d  Ed.) 
1422  et  seq.,  and  cases  there  cited.  1  shall  not  attempt  to  analyze 
in  detail  the  seeming  inconsistencies  in  the  language  of  the  various 
cases,  but,  in  my  opinion,  the  actual  determinations  may  be  harmon- 
ized by  discriminating  between  the  nature  and  effect  of  (a)  an  ap- 
pearance within  the  strict  meaning  of  section  421,  and  (b)  a  submis- 
sion to  the  jurisdiction  of  the  court.  Acts  by  way  of  submission 
to  the  jurisdiction  are  in  effect  a  substitute  for  service  of  process, 
or  a  cure  for  defective  or  irregular  service.  An  appearance  may 
incidentally  operate  to  confer  jurisdiction,  but  ordinarily  an  appear- 
ance is  entered  after  jurisdiction  has  already  been  acquired  by  serv- 
ice. Its  function  is  to  secure  to  the  party  appearing  certain  rights 
in  the  action  which  would  otherwise  be  lost.  Its  primary  purpose 
is  to  enable  a  defendant,  served  with  a  summons  only,  to  demand 
service  of  the  complaint.  See  section  130  of  the  old  Code,  for  which 
the  present  section  421  is  a  substitute.  It  also  secures  to  defendant 
further  rights  by  statute  or  otherwise.  Thus  it  entitles  him  to  no- 
tice of  subsequent  proceedings,  even  though  he  may  not  plead.    See, 
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for  example,  sectio^n  1219  of  the  Code,  ^«th*  respect  to  notice  of 
application  for  judgment.  An  act  constitutitig  an  appearance  within 
the  meanmg  of  section  421.  is  necessarily  one  sufficient  to  confer  ju- 
risdiction, if  that  has  not  already  been  acquired.  But  tlie  converse 
is  not  true.  An  act  may  subject  a  defendant  to  the  jurisdiction  of 
the  court,  or  cure  defective  process,  and  thus  be  "deemed"  an  ap- 
pearance in  the  sense  of  a  submission  to  jurisdiction,  although  it 
may  not  be  an  appearance  under  section  421  such  as  to  confer  upon 
the  defendant  the  peculiar  rights  incident  thereto. 

The  question  in  the  present,  case  is  one  of  jurisdiction  aind  not  of 
rights  incident  to  appearance.  Section  421  prescribed  and  in  a  meas- 
ure limited  the  acts  which  secure  such  rights,  but  it  was  not  intend- 
ed to  alter  the  pre-existing  law  as  to  what  would  constitute  a  sub- 
mission to  the  court's  jurisdiction.  St6  Farmer  v.  N.  L.  Ads'n,  138 
X.  Y  265,  33  N.  E.  1075;  Chambers  v.  Bacon,  153  App.  Div.  194, 
13S  N.  Y.  Supp.  337;  Bowman  v.  Seaman,  152  App.  Div.  690,  137 
N.  Y.  Supp.  568;  Stokes  v.  Schildknecht,  85  App'.  Div.  602,  83  N. 
Y.  Supp.  358;  Paine  Lumber  Co.  v.  Galbraith,  38  App  Div.  68,  55 
X.  Y.  Supp.  971 ;  Douglas  v.  Haberstro,  8  Abb.  N.  C.  23a  Assum- 
ing that  the  acts  of  Culver  here  in  question  were  authorized,  I  think 
Fosdick  must  be  deemed  to  have  submitted  to  the  jurisdiction  of  the 
court,  althoiigh  there  was  no  appearance  within  the  meaning  of  sec- 
tion 421.  He  came  into  court  andi  opposed  the  granting  of  an  in- 
junction directed  against  him.  His  position  became  that  of  a  de- 
fendant who  had  been  served  with  process,  but  had  n,ot  appeared. 
Assuming  Culver's  authority,  Fosdick  opposed  plaintiff's  motion  for 
an  injunction,  not  upon  any  jurisdictional  ground,  but  upon  the  mer- 
its, and  should  therefore  be  deemed  to  have  submitted  to  the  juris- 
diction upon  the  principles  appHed  in  Farmer  v.  N.  h.  Ass'n,  supra, 
and  Cooley  v.  Lawrence,  12  N.  Y.  Super.  Ct.  605,  609-611. 

I  conclude  that  the  plaintiff  is  entitled  to  the  relief  now  asked, 
provided  the  defendant  Culver  was  authorized  to  appear  for  Fos- 
dick upon  the  motion  for  a  preliminary  injunction.  The  affidavits 
upon  this  question  are  in  such  sharp  conflict  that  I  shall  not  attempt 
to  determine  it  upon  die  papers  presented. 

The  question  will  be  sent  to  a  referee.    Settle  order  on  notice. 


KANE  v.  AUTO  LAKS  MFG.  00..  Inc. 

(Snpreme  Ck>nrt,  Appellate  Term,  First  Department    October  28,  1918.) 

1.  Masteb  and  Sebvant  $=s>79— "Advances"  Agains¥  Commissions — Deduc- 
noN. 

Contracts  of  emplaymeat  providlns  for  payments  from  time  to  time  ot 
fixed  sums  on  account  of,  or  as  advances  against,  commissions  to  be  earned, 
in  absence  of  express  agreement  to  contrary,  impose  no  liability  to  repay  if 
commissions  do  not  equal  payments,  which  are  "advances"  only  in  sense 
they  are  to  be  deducted  from  commlssioDs  earned. 

fBd.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Advances.] 
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2.  Masteb  and  Sebvaivt  ^3»21^--Oftion  to  TtBaMTSATK  GoimucT. 

Contract  of  employiueDt,  glTing  employer,  if  salee  for  August,  Septem- 
ber, and  October  should  be  less  than  $6,000,  option  to  cancel  agreement 
on  six  days'  notice  in  writing,  could  not  be  terminated  under  such  option 
earlier  than  Noyember  7th. 

3.  Masteb  and  Servant  ^=s>73(5) — bright  to  Advance^— Tebmination  of  Con- 

tract. 

Sales  agent,  employed  under  agreement  that  oontract  might  be  can- 
celed if  sales  during  August,  September,  and  October  should  be  less  than 
$6,000,  held  entitled  to  recover  $300  advance  against  commissions,  pay- 
able during  the  end  of  October  under  the  contract,  though  company  gave 
notice  of  cancellation  for  November  Ist 

Appeal  from  City  Court  of  New  York,  Trial  Term* 
Action  by  Matthew  J.  Kane  against  the  Auto  Laks  Manufacturing 
Company,  Incorporated.    From  a  judgment  for  jdaintiff,  arid  an  order 
denying  a  motion  to  set  aside  verdict  and  for  new  trial,  defendant  ap- 
peals.   Affirmed. 

Argued  May  term,  1918,  before  LEHMAN,  PENDLETON,  and 
FINCH,  JJ. 

Moses  H.  Rothstein,  of  New  York  City,  for  aK>ellant. 
S.  Goodelman,  of  New  York  City,  for  respondent 

PENDLETON,  J.  [1-3]  The  question  presented  on  this  appeal  is 
whether  the  plaintiff  i$  precluded  as  matter  of  law  from  recovering 
the  $300  payable  during  "the  end  of  October**  under  the  terms  of  the 
contract  of  employment,  by  reason  of  the  giving  of  the  notice  of 
cancellation  of  the  contract  for  November  1,  1917,  and  the  fact  that 
the  commissions  earned  did  not  equal  the  amount  even  of  the  first 
two  payments  made.  It  seems  to  me  that  the  pfirtciple  and  effect  of 
Northwestern  Mutual  Life  Insurance  Co.  v.  Moonev,  108  N.  Y.  118, 
15  N.  E.  303,  Wolfsheimer  v.  Frankel,  130  App.  Div.  853,  115  N.  Y. 
Supp.  958,  Miller  v.  Blaisdell  Machinery  Co.,  83  Misc.  Rep.  35,  144 
N.  Y.  Supp.  792,  Strauss  v.  Wolfsohn,  95  Misc.  Rep.  171,  159  N.  Y. 
Supp.  78,  and  kindred  cases  is  to  establish  as  a  rule  of  construction 
in  contracts  of  employment  of  the  character  now  under  considera- 
tion that  provisions  for  payments  from  time  to  time  of  fixed  sums  on 
account  of,  or  as  advances  against,  commissions  to  be  earned,  what- 
ever tlie  precise  form  of  the  language  used  may  be,  do  not,  in  the 
absence  of  express  agreement  to  the  contrary,  impose  any  liability  on 
the  employe  to  repay  in  the  event  the  commissions  earned  do  not  equal 
the  amount  of  such  payments ;  that  such  periodical  payments  are  ad- 
vances only  in  the  sense  that  they  are  to  be  deducted  from  any  com- 
missions earned,  and  are  intended  as  a  minimum  compensation,  doubt- 
less to  provide  for  the  employe's  living  or  other  expenses,  while  per- 
forming the  contemplated  service.  Bearing  this  purpose  in  mind,  il 
can  make  no  difference  in  the  rule  of  construction  whether  the  monthly 
payment  is  to  be  made  before  or  after  the  expenses  are  incurred. 

If  in  the  case  at  bar  the  payments  had  been  fixed  for  the  first  of 
each  month,  it  would  seem  very  clear  the  employer  would  have  been 
liable  to  pay  the  October  installment,  and  it  is  not  apparent  why  the 
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fact  that  they  are  instead  set  for  the  end  of  the  month  should  prop- 
erly make  any  difference.  The  contract  expressly  provides  that  dur- 
ing its  continuance  and  while  it  is  in  force  and  effect^  the  monthly  pay- 
ment shall  be  made  "during  the  end"  of  the  month,  that  is,  not  later 
than  the  last  day  thereof,  and  it  seems  to  me  there  can  be  no  question 
under  both  the.  spirit  and  letter  of  the  contract  that  the  employer  is 
liable  for  the  payment  in  question.  The  contract,  in  the  event  that  the 
sales  during  the  three  months*  period  of  August,  September,  and  Oc: 
tober,  1917,  should  be  less  than  $6,000  gave  an  option  to  the  employer 
upon  giving  six  days'  notice  in  writing  to  the  employe  to  cancel  the 
agreement  As  m  the  nature  of  the  case,  there  could  be  no  failure 
or  default  to  sdl  the  specified  amount  until  the  expiration  of  tke  last 
day  of  October  the  option  to  cancel  the  contract  could  not  theretofore 
accrue,  and  on  October  31st  it  was  therefore  still  in  existence.  It 
moreover  seems  fairljr  inferable,  I  think,  from  the  provisions  of  this 
contract,  that  the  notice  of  cancellation  may  only  be  given  after  de- 
fault or  failure  to  sell  the  prescribed  amount.  The  notice  required 
was  necessarily  to  be  to  the  effect  that  the  employer  elected  to  exer- 
cise the  option  given  him  by  the  contract ;  until  default  there  was  no 
right  to  cancel,  and  no  such  election  could  he  made,  and  of  course  no 
notice  of  the  fact  of  such  election  could  be  given.  Until  default,  not 
only  was  there  no  right  to  elect  to  cancel,  but  .under  the  circumstances 
of  the  case  it  could  not  be  known  to  the  employer  that  such  right 
would  accrue,  and  it  seems  scarcely  reasonable  to  suppose  the  par- 
ties contemplated  a  notice  should  be  given  before  the  event  upon 
which  the  right  to  elect  depends.  It  follows  that  the  earliest  date 
upon  which  this  contract  could  under  its  terms  be  terminated  was 
November  7th. 

The  cases  of  notice  to  terminate  a  lease,  for  instance,  after  a  cer- 
tain date,  when  the  right  to'  terminate  is  fixed  and  will  certainly  ac- 
crue, may  stand  on  a  different  basis.  Put  in  another  iqxra,  the  ques- 
tion is :  Was  it  the  intent  of  this  contract  that,  in  the  event  of  cancel- 
lation for  the  'failure  to  sell  the  specified  amount  within  the  first  three 
months,  the  stipulated  payment  for  October  should  not  be  made?  I 
think  to  put  the  question  is  to  answer  it,  A  clause  in  the  contract  pro- 
vides that  in  the  event  of  cancellation,  if  the  employe  continues  to  sell, 
he  shall  be  entitled  to  his  commissions  on  sales  thereafter  made.  The 
object  of  the  cancellation  option  was  therefore  largely  to  relieve  the 
employer  from  payment  of  the  monthly  minimum  compensation,  and 
it  is  scarcely  reasonable  to  assume  that  this  was  intended  to  apply  to 
the  provision  for  the  month  already  elapsed.  The  payment  was  due, 
at  latest,  October  31st.  The  cancellation  could  not  be  effective  until 
a  later  date,  and  then  only  the  mutual  releases  apply.  They  could 
not  have  been  intended  to  have  a  retroactive  effect,  and  release  the 
defendant  from  the  payment  previously  due.  In  Wolfsheimer  v. 
Frankel,  J30  App.  Div.  853,  115  N,  Y.  Supp.  958,  under  a  similar 
cancellation  clause,  the  contract  was  terminated  on  December  31,  1907, 
and  the  employe  was  as  matter  of  fact  allowed  to  recover  the  month- 
ly payment  lallrng  due  on  that  day. 

I  think  the  judgment  should  be  affirmed,  with  costs.    All  concur. 
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WIENER  V.  520-22  BAST  13TH  STRBET. 

(Supreme  Court,  Appellate  Term,  First  Department    November  1,  1918.) 

Tbial  ^=>253C4) — iNSTBUCTioNS — Excluding  Issuss. 

In  an  action  for  Injuries  due  to  running  Into  a  chair  placed  upside 
down  in  a  coal  hole,  an  instruction,  limiting  the  Jury  to  finding  a  verdict 
for  defendant  in  case  plaintiff  deliberately  walked  into  the  chair,  was 
erroneous,  since  plaintiff  could  have  been  defeated,  if  his  action  had 
been  negligent  merely. 

Aj^al  from  City  Cdtirt  of  New  York,  Trial  Term. 

Action  by  Max  Wiener  against  520-22  East  13th  Street.  From  a 
judgment  for  plaintiff  after  a  trial  by  a  judge  and  a  jury,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Harold  M.  Phillips,  of  New  York  City,  for  appellant. 
Solomon  Ullman,  of  New  York  City  (Emanud  Eriedman,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  to  recover  for  injuries  caused  as  he  al- 
leges by  having  stepped  upon  a  defective  coalhole  cover  maintained 
by  the  defendant.  Defendant's  contention  as  to  the  facts  was  that 
the  defective  cover  had  been  removed  and  was  under  repair  at  the 
time  of  the  alleged  accident,  and  that  it  had  been  replaced  by  a  chair 
placed  upside  down  in  the  hole.  No  request  was  made  to  charge  the 
jury  that  the  plaintiff  could  recover  only  if  the  jury  believed  the  state 
of  facts  as  testified'  to  by  the  plaintiff.  The  learned  judge  below 
charged : 

"  •  •  ♦  If  this  plaintiff  saw  this  chair  and  he  deliberately  wallced 
Into  it  he  cannot  recover ;  but  ho  must  have  seen  the  chair  and  deliberately 
walked  on  it  In  order  to  enable  the  defense  to  succeed.  ♦  ♦  ♦  If,  how- 
ever, you  find,  as  matter  of  fact,  that  this  chair  was  in  such  a  position  that 
anybody  could  see  it,  and  that  the  plaintiff  deliberately  walked  oo  it  and 
fell,  why  in  that  case  your  verdict  must  be  for  the  defendant." 

The  learned  judge  here  evidently  failed  to  distinguish  between  an 
action  based  on  negligence  and  one  on  nuisance,  and  assumed  that  the 
placing  of  the  chair  in  the  hole  was  a  nuisance  as  matter  of  law. 
The  jury  might  well  have  found,  had  the  question  been  submitted  to 
them,  that  the  chair  as  placed  was  a  proper  means  of  protecting  the 
hole  during  repair.  In  that  event  the  plaintiff  would  have  been  de- 
feated as  well  by  negligently  walking  into  the  chair  as  by  deliberately 
walking  into  it.  It  was  therefore  error  to  limit  the  jury  to  finding  a 
verdict  for  the  defendant  to  the  case  of  the  plaintiff's  "deliberate"  ac- 
tion. In  view  of  this  conclusion,  a  further  possible  error  in  the  charge 
need  not  be  discussed. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 

^=9For  other  cues  see  same  topic  A  KBT-NUMBBR  in  aU  Key-Nvuktbertd Dif  e«ti  4k  ladosw 


Digitized  by  LjOOQIC 


Sup.  Ct)  '    '  ^nriOPLtt  r.  FOiAT  S79 

<l(M  Mlae.  jft^  6Nl 

PEOPLE)  ex  leL  KBNNfiPlK  t.  FOLET,  Biayoc. 

(Supreme  Court,  Special  Terra,  Albany  County.     October  25,  1918.) 

L  Municipal  CoKPOBATiaMB  ^s>]9S(2) — OmcanR—REMoyja,  ov^Exkmft  Fibs- 
man — Statxjte. 

Under  Civil  Service  Law,  f  22,  protecting  exempt-  fireman  against 
wrong  by  removal  tvom  office  without  cause,  commissioner  oC  public 
safety  of  dty  oi  Cohoee,  tbougb  removable  by  mayor  under  section  U2  of 
charter,  being  an  exempt  fireman,  can  be  removed  only  for  incompetency 
or  misconduct. 

2.  Prohibition  ^=>6(S) — Removal  from  Office  by  Mayor — Jurisdiction. 

If  charges  made  by  mayor  of  city  against  commissioner  of  public 
safety,  an  exempt  fireman,  and  so  protected  from  removal  from  office, 
except  for  misconduct  or  Incompetence,  compiled  with  provisions  of  law, 
so  that  mayor  had  jurisdiction,  writ  of  prohibition  against  him  must  fail. 

3.  Municipal  Gobpoxations  ^=»159(^— Determination  by  Mayor — Removal 

OF  OincvB — Rbvibw. 

Determination  of  mayor  of  city  as  to  existence  of  cause  for  removal 
of  an  officer  is  subject  to  review  by  courts. 

4.  Prohibition  ^=»6(3)— Proceeding  by  Mayor — Lack  of  Jurisdiction. 

Writ  of  prohibition  will  issue  against  proceeding  by  mayor  of  city  to 
determine  whether,  in  case  of  hold-over  ofhcer,  there  was  cause  for  re- 
moval;  the  mayor  having  no  jurisdiction. 

5.  Municipal  Cobpobations  ds»159(tj) — Removal  fbom  Onrcs  jix  Mayob — 

Duty  of  Faibness — ^Review. 

Mayor  of  city,  in  determining  whether  there  has  been  misconduct  of 
another  officer,  whom  he  Is  empowered  to  remove  therefor,  is  both  com- 
plainant and  tribunadl,  called  upon  to  exercise  a  high  degree  of  fairness, 
failing  in  which  law  provides  method  of  review  for  oflloer  proceeded 
against. 

6.  Prohibition  ^=»30)— Judicial  Discretion, 

Writ  of  prohibition  is  not  favored  Xiy  courts,  beln^  justified  by  neces- 
sity alone,  and,  though  authorized  by  statute,  is  not  issued  as  matter  of 
right,  but  only  in  the  exercise  of  a  sound  judicial  discretion^  where  there 
is  no  other  remedy* 

7.  Pbohibition  ^ea»3(lH-RBM0VAL  ov  Officeb  by  Mayobt— Remedy  of  Officer. 

Supreme  Court  will  not  issue  prohibition  to  restrain  mayor  of  city,  em- 
powered to  remove  its  commissioner  of  public  safety,  an  exempt  fireman, 
for  misconduct,  from  proceeding  against  commissioner,  for  removal ;  oom- 
missioner  having  another  remedy  against  unfair  detenninatiott  by  mayor. 

Application  for  writ  of  prohibition  by  the  People,  on  the  relation 
of  T.  Francis  Kennedy,  against  Michael  J.  Foley,  as  Mayor  of  the 
City  of  Cohoes,  On  motion  of  relator,  under  order  to  show  cause 
why  permanent  writ  of  prohibition  should  not  issue,  for  an  order 
restraining  respondent  as  niayor  from  further  proceeding  in  the  mat- 
ter of  charges  preferred  by  him  against  relator,  as  Commissioner 
of  Public  Safety  of  the  City  of  Cohoes.  Motion  denied,  and  order 
directed. 

Walter  H.  Wertime,  of  Cohoes,  for  relator. 
Fellows  &  MdElwain,  of  Cohoes  (Isaiah  FellowSi,  of  Cohoes,  qf 
counsel),  for  respondent* 

RUDD,  J.  The'  relator  is  and  has  been  commissioner  of  public 
safety  of  the  city  of  Cohoes  since  January  4,  1918.    On  October  8th 
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last,  accompanied  by  a  police  officer,  he  took  possession,  as  commis- 
sioner of  public  safety,  of  certain  gambling  devices,  known  as  slot 
machines,  and  arrested  the  individuals  i»  whose  premises  he  found 
the  machines.  On  October  11th  the  mayor  made  charges  in  writing 
against  the  relator,  alleging  that  the  relator's  action  in  connection 
with  the  seizing  of  the  gambling  devices,  was — 

"a  usurpation  of  the  dntl^  and  functions  of  the  dhlef  of  pollee.  and  It  proves 
to  me  that  there  is  a  lack  of  proper  harmony  between  yon  and  the  said  chief 
of  police,  and  that  this  lack  of  harmony  is  a  serious  handicap  to  the  efficiency 
of  the  police  department,  in  giving  protection  to  the  life  and  property  of  all 
citizens," 

The  mayor  further  charges  the  relator  with  dereliction  of  duty, 
and  he  caused  to  be  served  upon  him  a  notice  that  as  mayor  he  would 
take  evidence  under  oath  of  the  charges  against  relator  on  the  after- 
noon of  October  16,  1918.  It  appears  that  subsequently  an  attor- 
ney representing  the  relatbr  called  upon  the  mayor  and  advised  him 
that  the  relator  was  an  exempt  fireman,  and  asked  the  issuance  by 
him  of  subpoenas  which  might  be  served  upon  witnesses  to  be  called 
on  behalf  of  the  relator,  and  that  the  mayor  refused  such  request. 
The  mayor  also  advised  the  counsel  that  the  relator  would  not  be 
privileged  at  the  hearing  to  be  represented  by  counsel. 

Thereupon  application  was  made  by  the  relator  for  a  writ  of  pro- 
hibition, running  against  the  mayor  of  Cohoes,  restraining  him  from 
further  proceeding  under  the  charges  filed  against  the  relator.  Such 
a  writ  was  issued  in  the  alternative  form,  accompanied  by  an  or- 
der to  show  cause  why  a  permanent  writ  of  prohibition  should  not 
issue.  The  order  to  show  cause  is  returnable  at  this  time.  Upon 
this  hearing  the  respondent  files  a  return,  which  sets  forth  an  admis- 
sion by  the  respondent  that  the  relator  is  an  exempt  fireman.  Re- 
spondent further  oflFers  to  issue  all  subpoenas  which  the  relator  may 
require,  and  also  states  that  the  relator  may  be  represented  by  coun- 
sel, who  will  be  privileged  to  examine  and  cross-examine  witnesses. 
The  relator  asks  that  the  writ  of  prohibition  be  continued,  upon  the 
ground  that  the  mayor  has  acquired  no  jurisdiction  to  conduct  pro- 
ceedings against  the  relator  under  the  charges  filed. 

[1]  The  mayor  is  vested,  under  section  62  of  the  charter  of  the 
city  of  Cohoes,  with  the  power  of  removal  of  the  commissioner  of 
public  safety.  Section  22  of  the  Civil  Service  Law  (Consol.  Laws, 
c.  7)  protects  the  relator  as  an  exempt  fireman  against  any  wrong 
being  done  by  his  removal  from  office  without  cause.  The  relator 
can  only  be  removed  for  incompetency  or  misconduct. 

[2]  We  are  called  upon,  without  expressing  any  opinion  as  to 
whether  the  acts  of  the  relator  justified  the  action  taken  by  the  re- 
spondent, to  pass  upon  the  question  as  to  whether  the  charges  made 
by  the  mayor  complied  with  the  provisions  of  the  law,  so  that  juris- 
diction is  had.  If  so,  the  writ  of  prohibition  mtist  fall.  The  relator 
contends  that  the  charges  preferred  show  neither  incompetency  nor 
misconduct,  and  that  therefore  the  mayor  is  without  jurisdiction, 
thus  justifying  the  writ  of  prohibition. 

People  v.  Tuthill,  79  App.  Div.  24,  79  N.  Y,  Supp.  90S,  is  called 
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« 
to  our  attention  as  an  authority  sustaining  the  issuance  of  a  writ  of 
prohibition  in  a  case  where  the  information  filed  with  a  justice  of 
the  peace  is  defective  in  failing  to  allege  a^  crime.  In  that  case  the 
information  did  not  allege  any  crime,  and  because  it  failed  to  allege 
some  designated  crime  it  was  defective,  and  the  justice  it  was  held 
had  no  jurisdiction  to  proceed. 

[8]  People  ex  rel.  Wheeler  v.  Cooper,  57  How.  Praa  416,  is  also 
cited.  There  it  was  held  that  in  making  removals  the  mayor  acts 
executively,  but  in  giving  opportunity  to  be  heard  and  determining 
the  existence  of  the  cause  for  removal  he  acts  judicially.  Such  de- 
teraunation  is  subject  to  review  by  the  courts. 

[4]  The  writ  of  prohibition  will  issue  in  a  proceeding  by  the  may- 
or to  determine  whether,  in  the  case  of  a  hold-over  officer,  there  was 
cause  for  removal.  The  mayor  in  such  situation  has  no  jurisdiction. 
That,  however,  is  not  the  situation  here.  A  hearing  upon  the  charg- 
es filed  by  the  mayor  against  the  relator  may  or  may  not  lead  to  the 
ccmclusion  that  there  was  misconduct  on  the  part  of  the  relator.  That 
is  for  the  determination  of  the  mayor  in  the  faithful  performance 
of  duty  under  his  oath. 

[5]  The  mayor  is  both  the  complainant  and  the  tribunal,  and  he 
is  called  upon  to  exercise  his  function  under  the  law  with  a  high  de- 
gree of  fairness.  Failing  in  that,  the  law  provides  a  method  of  re- 
view, to  the  end  that  no  mjustice  shall  be  done  to  the  relator  and  that 
his  rights  shall  be  protected. 

[i]  A  writ  of  prohibition  "is  not  favored  by  the  courts.  Neces- 
sity alone  justifies  it.  x\lthough  authorized  by  statute,  it  is  not  is- 
sued as  a  matter  of  right,  but  only  in  the  exercise  of  sound  judicial 
discretion  when  there  is  no  other  remedy.  ♦  ♦  *  It  is  justified 
only  by  'extreme  necessity,'  when  the  grievance  cannot  'be  redressed 
bv  ordinary  proceedings  at  law  or  in  equity,  or  by  appeal.' "  People 
v:  Wyatt,  186  N.  Y.  383,  79  N.  E.  330,  10  L.  R.  A.  (N.  S.)  159,  9 
Ann.  Cas.  972. 

The  law  has  provided  a  tribunal  before  which  thp  relator  can  be 
heard  under  the  charges  made.  .  The  charges  consist  of  a  recital  of 
acts  on  the  part  of  the  relator  concerning  which,  as  to  their  propriety 
and  legality,  there  may  be  a  difference  of  opinion.  As  before  stated 
it  is  not  for  this  court  to  determine  as  to  whether  such  conduct  on 
the  part  of  the  relator  constitutes  either  incompetency  or  misconduct. 
The  law  gives  to  the  Relator  protection  in  his  rights  and  against  an 
injustice. 

[7]  The  situation  does  not  call  for  the  issuance  by  this  court  of 
the  extraordinary  writ.  The  motion  by  th^  relator  is  denied.  An  or- 
der may  be  entered,  authorizing  the  proceeding  before  the  respond- 
ent, as  mayor  of  the  city  of  &)hoes,  to  proceed  as  if  an  alternative 
writ  had  not  been  issued.  The  order  may  provide  for  the  payment 
of  $15  costs  by  the  relator. 
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(184  App,  D1V...520) 

PEOPM)  T.  A'aHI/BY. 
(Supreme  Ckmrt, ;  Appellate  Division^  Seoond  Department    October  S5^  1918.) 

1.  Vaobanct  ^s»3 — FoBTUNB  Teixinq-t-Sufficiency  of  Evidenob— **Disob- 

DEBL.T  PeBSONS." 

Evidence  held  to  support  conviction  of  being  a  cUsoirderly  person,  in 
violation  of  Cbde  Cr.  Proc.  f  Sffld,  snbd.  8;  making  pers^as  pretending  to 
tell  fortunes  "disorderly  persons." 

[Ed,  Note. — ^For  other  d^lnltions,  see  Words  and  Phraaes,  First  and 
Second  Series,  Disorderly  Person.] 

2.  Constitutional  Law  ^=:»84 — Vagbanct  ^5»l-r-BELioioi7S  Libebtt — Fob- 

tune  Telling — ^Disobdebly  Pebsons. 

Code  Cr.  Proc.  |  809»  subd.  3,  defining  persons  pretending  to  tell  for- 
tunes as  disorderiy  persons,  held  not  violative  of  Const,  art.  1,  f  8,  guar- 
anteeing freedom  of  worship  and  religious  liberty,  nor  of  any  provision 
of  the  federal  Ck>nstitution. 

Appeal  from  Kings  County  Court. 

Alice  I.  Ashley  was  convicted  by  a  city  magistrate  of  being  a  dis- 
orderly person,  under  Code  Cr.  Proc.  §  899,  ^ubd.  3.  From  a  judg- 
ment of  the  County  Court,  affirming  such  judgment  of  conviction, 
she  appeals.    Affirmed. 

Argued  before  THOMAS,  MILLS,  RICH,  PUTNAM,  and  KEL- 
LY, JJ. 

John  P.  Maloney,  of  New  York  City,  for  appellant 
Harry  G.  Anderson,  Asst.  I>ist.  Atty.,  of  Brodklyn  (Harry  E.  Lew- 
is, Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

KELLY,  J.  [1]  The  Code  of  Criminal  Procedure  provides  in  sec- 
tion 899: 

**The  following  are  disorderly  persons:  ♦  ♦  ♦  3.  Persons  pretending  to 
tell  fortunes." 

And  it  is  provided  in  section  901  that,  if  the  magistrate  is  satis- 
fied that  the  accused  is  a  disorderly  person,  he  may  .require  that  the 
person  charged  give  security  that  he  will  be  of  good  behavior  for 
the  space  of  one  year,  and  in  section  902,  if  the  security  is  given, 
the  defendant  must  be  discharged,  otherwise  he  must  be  convicted 
and  (section  903)  committed  to  the  city  prison  or  penitentiary  for 
not  exceeding  six  months  at  hard  labor  or  until  the  security  is  giv- 
en. In  this  case  the  magistrate  having  found  the  defendant  guilty, 
she  gave  the  security  required. 

The  evidence  before  the  magistrate  presented  a  question  of  fact 
whether  the  defendant  was  an  offender  against  the  statute,  and  his 
finding  is  sustained  by  the  evidence.  The  defendant  denied  that 
she  was  a  fortune  teller,  or  pretended  to  tell  fortunes,  claiming  that 
she  was  the  president  and  a  minister  of  the  "Brooklyn  Spiritualist 
Society."  She  denied  that  she  "prophesied"  for  the  complaining 
witness,  because,  as  defendant  said,  "it  is  against  the  law."  Her 
defense  was  that  she  simply  gave  the  complaining  witness  "advice." 
Dr.  George  B.  Warne,  of  Chicago,  a  witness  called  by  defendant, 
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testified  that  he  was  a  trustee  and  president  of  the  "National  Asso- 
ciation of  Spiritualists^*;  that  defendant  was  a  "medium/*  and  pres- 
ident of  the  society  with  which  she  was  connected;  that  the  power 
possessed  by  mediums  to  receive  communications  from  departed  spir- 
its was  not  in  any  way  controlled  by  the  society,  nor  was  it  held  only 
by  members  oif  the  organization;  that  it  was  not  confined  to  any 
creed  or  nationality,  or  dependent  in  any  way  upon  education.  Asked 
to  distinguish  between  ''fortune  telling"  and  foretelling  as  practic- 
ed by  mediums,  he  answered : 

"The  foretelliiifir.  if  practiced  by  mediums,  oomes  under  tbe  same  classifica- 
tion as  a  proptiefty  of  the  Old  Testament  •  ♦  ♦  You  will  find  it  recorded 
in  substance  hy  Paul,  In  speoklne  aboat  diversities  ot  spiritual  gifts.  He 
wrote :  *To  some  are  given  gifts  of  healing,  to  others  interpretation  of  the 
Word,  to  others  to  speak  in  unknown  tonnes,  k>  others  the  power  of  proi^es^y- 
Ing,  and  to  others  the  discerning  of  spirits.' " 

Again  asked  to  distinguish  between  fortune  telling  and  foretelling, 
the  witness  said: 

'*In  tl^  case  of  the  Spiritualist  medium,  fortune  telling  is  the  doing  ot  the 
act  so  called  for  the  sake  of  oompensation  or  gain ;  in  the  ease  of  the  medium, 
prophecy  is  done  directly  under  the  inspiration  of  a  spirit  outside  of  the 
individual  medium/* 

tte  also  testified  that  the  power  which  the  mediums  of  the  society 
possessed  was  not  exercised  for  gain  and  was  only  compensated  by 
the  societies  which  they  served. 

The  record  in  this  casie  contains  the  evidence  of  the  complaining 
witness,  which  was  believed  by  the  magistrate,  and  which  discloses 
a  transaction  differing  materially  from  the  prophecies  of  the  Old 
Testament;  nor  were  the  acts  of  the  defendant  appellant  similar 
to  those  of  the  seers  and  prophets  of  the  old  law,  or  to  those  to  whom 
had  been  given  the  power  of  prophesying  related  by  Paul  under  the 
new  dispensation.  The  prophets  and  seers  of  the  Old  Testament 
were  not  "fortune  tellers,"  because  we  find  fortune  telling  prohibited 
as  far  "back  as  the  book  of  Deuteronomy,  where  we  find  it  written : 

"Neither  let  there  be  found  among  you  any  one  •  •  •  that  consulteth 
soothsayers,  or  observeth  dreams  and  omens,  neither  let  there  be  any  wizard, 
nor  charmer,  nor  any  one  that  consulteth.  pythonic  spirits,  or  fortune  tellers, 
or  that  seeketh  the  truth  from  the  dead;  For  the  Lord  abhorreth  all  these 
tilings,  and  for  these  abominations  he  will  destroy  them  at  thy  coming." 
Deuteronomy,  e  18,  vs.  10-12. 

And  the  Apostle  Paul,  cited  by  defendant's  witness,  not  only  con- 
demned witchcraft  and  fortune  telling  by  the  method  of  summon- 
ing departed  spirits,  which  was  the  method  followed  by  the  defend- 
ant here,  but,  as  we  know,  he  had  very  decided  views  against  women 
acting  as  prophets  or  ministers.  I  presume  prophets  and  seers  had 
to  maintain  themselves  or  be  maintained  in  some  way ;  but  there  is 
no  record  in  the  Scriptures  referred  to  by  defendant's  witness  of 
any  such  practical  business  methods  as  are  related  in  the  record  here. 
Witches  appear  to  have  been  in  bad  repute  in  all  jurisdictions  since 
2000  B.  C. ;  but  witches,  bad  as  they  were,  always  occupied  a  dif- 
ferent plane  from  mere  "fortune  tellers.'*    The  latter  have  always 
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been  classed  with  rogues  and  mountebanks  and  gMierally  disrepu- 
table members  of  society,  to  be  summarily  dealt  with  for  the  good 
of  the  community.  4  Blackstone's  Commentaries,  62;  Stat.  39  Eliz. 
c.  4.  The  early  English  statutes  show  that  the  purpose  of  their  en- 
actment was  the  more  effectually  to  prevent  such  practices,  where- 
by ignorant  persons  were  frequently  deluded  and  defrauded.  En- 
couraging these  people  to  rely  upon  and  guide  their  conduct  by  force 
of  so-called  occult  suggestions  obtained  from  the  spirits  of  the  dead 
through  the  medium  was  thought  to  be  demoralizing. 

The  story  of  the  complaining  witness,  which  was  believed  1^  the 
magistrate,  who  saw  and  heard  her,  as  he  saw  and  heard  the  de- 
fendant, does  not  read  like  the  Old  Testament  or  the  New.  On  March 
8,  1917,  one  Margaret  Seller,  apparently  at  the  request  of  the  police 
department,  went  to  the  defendant's  home  at  28  Irving  Place.  The 
defendant  responded  to  a  ring  of  the  door  bell.  The  defendant 
ushered  the  complainant  into  the  parlor.  There  the  complainant 
said  to  the  defendant  that  a  Mrs.  Handley,  or  Henderson,  sent  her 
there,  and  defendant  said  that  she  would  see  her  in  a  little  while.  The 
defendant  went  upstairs,  returned  a  few  minutes  later,  and  receiv- 
ed complainant  at  a  table;  the  defendant  sitting  opposite.  The  de- 
fendant "meditated  a  while,"  took  complainant's  hand,  and  said: 

"You  are  very  sensitive,  owing  to  a  dominant  nature  which  seems  to  govern 
you." 

The  defendant  hesitated,  and  then  asked  complainant  whether  she 
wanted  to  ask  any  questions.    The  complainant  said: 
"Will  I  get  the  position  for  which  I  am  looking?   Will  I  marry  soon?" 

The  defendant  said: 

"The  spirit  of  your  mother  comes  to  me  and  says  that  you  are  to  do  as 

you  are  prompted  yourself." 

The  defendant  hesitated  again  and  said: 

"Yes,  you  will  get  th^  position,  and  you  will  marry  the  man,  and  you  wlU 
have  a  small  family  of  two  or  three  children." 

The  complainant  asked  the  defendant  how  much  she  charged, 
and  the  defendant  replied,  "A  dollar."  The  complaining  witness 
testifies  that  she  paid  the  dollar.  The  defendant,  questioned  concern- 
ing this  important  incident,  said  she  did  not  ask  the  complaining 
witness  for  money,  and  "would  not  have  asked  her  for  any  money," 
and  that  it  would  have  .made  no  difference  whether  complainant  had 
placed  any  money  at  all  on  the  table.  Asked  the  direct  question, 
"What  do  you  do  with  the  money?*'  she  answered,  "It  goes  to  sup- 
porting our  society."  The  defendant  said,  "I  had  advised  her,  and 
then  she  put  the  money  down." 

Defendant's  story  of  her  dealing  with  the  complaining  witness  is 
as  follows: 

"So  I  took  her  into  the  parlor,  and  she  sat  down  by  the  table,  anti  I 
described  the  spirit  of  a  lady  standing  beside  her,  and  I  said  to  her:  *It  Is  a 
very  motherly  spirit.  Is  your  mother  in  spirit  life?'  And  she  said,  'Yes.' 
Then  X  said,  *l  will  see  what  advice  I  can  get  for  you.'    I  told  her  about 
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belDg  a  eeDsitive  peraon.  I  told  her  I  saw  i^apers  lying  <m  tba  table  before  her, 
and  I  asked  her  it  she  had  apything  to  do  with  handling  papers.  I  said,  'I 
don*t  lux>w  just  what  the  papers  are,  bat  I  see  them  before  yoa ;'  and  she 
said  she  did.  Now,  I  said,  'If  tiiere  is  any  question  that  you  wish  to  ask  me 
yon  may  do  so;'  and  she  asked,  'Will  I  get  a  position  doon?*  I  said,  'Any  one 
with  your  ability  ou|^t  not  to  be  without  a  position  yery  long/  Then  I  say, 
'Tou  may  ask  me  other  questions.'  She  said,  'Will  I  marry  during  the 
year?*  and  I  said,  'That  remains  for  yon  to  say  whether  you  will  or  not.' 
Then  she  said,  'Will  I  have  any  family  7  I  said,  It  is  always  best  for  people 
to  have  a  family,  because  they  seem  to  bt  happier  with  a  family  than  without 
it;'  and  she  put  money  down  on  the  tables  and  I  said,  'Is  diere  any  more 
questions  you  wish  to  ask 7*  and  she  said:  'No;  I  am  in  a  hurry.  I  live 
away  uptown  in  New  York  and  don't  want  to  be  out  too  late.' " 

The  learned  cotmsel  for  defendant  presents  two  points  in  this  ap- 
peal. He  says,  first,  that  there  was  no  violation  of  subdivision  3, 
section -899,  Code  of  Criminal  Ptoccdnrc,  for  (a)  there  was  no  pre- 
tense to  tell  fortunes  proved ;  (b)  there  was  no  fraud  or  deceit  shown 
or  indicated  by  the  state  on  tixe  part  of  the  defendant.  While  the 
information  given  by  the  coQiplaining  witness  does  not  seem  to  be 
very  valuable,  and  hardly  worth  the  dollar  paid  or  "put  down,"  still 
the  Legislature  in  its  wisdom  enacted  the  statute  for  the  protection 
of  the  entire  conununity,  the  credulous  as  well  as  tile  more  seasoned 
members  of  the  body  politic.  Evidently  they  thought  the  habit  was 
bad,  and  might  lead  from  bad  to  worse.  While  defendant's  story 
of  what  she  said  to  the  complaining  witness  would  indicate  that  she 
was  traveling  on  safe  ground,  it  is  hard  to  see  how  t^ie  complaining 
witness  could  be  induced  to  give  up  a  dollar  for  a  statement  that 
she  was  to  '*do  as  you  are  prompted  yourself/'  or  ''any  CMie  with  your 
ability  ought  not  to  be  without  a  position  very  long."  Nor  does 
the  defendant's  testimony  as  toi  her  answer  to  the  inquiry  of  com- 
plaining witness  concerning  the  delicate  subject  of  her  prospective 
marriage  and  the  sise  of  the  subsequent  family  seem  reasonable.  To 
tell  the  inquirer  as  to  whether  she  would  marry,  "That  remains  for 
you  to  say  whether  you  will  or  not,"  and  as  to  children,  "It  is  al- 
ways best  for  people  to  have  a  family,  because  they  seem  to  be  hap- 
pier with  a  family  than  without  it,"  could  not  have  been  very  satis- 
fying. At  any  rate,  the  magistrate  did  not  believe  the  defendant, 
and,  even  taking  the  witness  Wame*s  definitions  and  distinctions, 
the  evidence  justified  the  finding  that  she  was  telling  fortunes  for 
money,  in  the  ordinary  sordid  sense,  condemned  from  time  imme- 
mori^  by  the  law. 

[2]  Defendant's  second  point  is  that  the  statute  is  unconstitution- 
al, in  that  it  deprives  the  plaintiff  of  the  exercise  and  enjoyment  of 
her  religion,  profession,  and  worship,  in  violation  of  article  1,  §■  3, 
of  the  state  Constitution,  and  in  violation  of  the  Constitution  of  the 
United  States.  Applying  Dr.  Wame's  interpretation  of  the  tenets 
of  Spiritism  under  the  facts  as  found  by  the  court,  defendant  was 
telling  fortunes  for  money.  This  modem  attempt  to  excuse  vio- 
lations of  lawful  salutary  police  regulations,  enacted  for  the  protec- 
tion of  the  community,  bjr  appeals  to  constitutional  rights  and  re- 
ligious beliefs,  does  not  fmd  favor  with  the  courts.  The  state  may 
not  interfere  with  the  religious  beliefs  and  opinions  of  a  citizen. 
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but  It  may  prohibit  acts  and  practices  wfeich  arc  deemed  to  be 
detrimental  to  the  community.  Reynolds  v.  United  States,  98  U. 
S.  145,  166,  25  L.  Ed.  244;  Mormon  Church  v.  United  States, 
136  U.  S.  1,  10  Sup.  Ct.  792,  34  L.  Ed.  481;  People  v.  Fierson, 
176  N.  Y.  201,  210,  68  N.  E.  243,  63  L.  R.  A.  187,  98  Am.  St. 
Rep.  666.  These  religious  and  constitutional  arguments  are  al- 
ways important,  but  should  be  carefully  examined  to  see  that  they 
are  not  a  cover  for  some  old-time  wrongdoing  or  indecency,  sought 
to  be  brought  to  life  again.  This  seems  to  be  such  a  case.  There 
is  a  consideration  of  this  particular  statute  in  an  opinion  written 
by  Judge  Nott,  of  the  Court  of  General  Sessions,  New  York  C6un- 
ty,  in  People  v.  Mafcohn,  90  Misc.  Rep.  517,  154  N.  Y.  Supp.  919, 
from  which  I  quote: 

"So  far  as  the  testimony  Involved  an  Issue  of  fact,  as  the  witnesses  were 
before  the  magistrate,  who  had  the  benefit  of  seeing  them  and  hearing  th^n 
testify,  his  finding  that  the  testimony  of  the  complaining  witnessi  was  true 
cannot  be  disturbed  here.  The  defendant,  however,  contends :  First,  that  as 
the  statute  provides  that  those  who  'pretend*  to  tell  fortimes  are  dlsorderl>- 
persons,  an  element  of  deceit  or  fraud  ihust  be  shown  in  order  to  justlfj^  a 
conviction;  and,  second,  that  where  the  efforts  o£  the  defeodant  are  based 
upon  so-called  science,  or  system,  such  as  astrology  or  palmistry  is  claimed  to 
be,  the  prediction  of  future  events  does  not  constitute  fortune  telling  wltnin 
the  meaning  of  the  statute.  On  the  other  hand,  the  people  contend:  First, 
that  the  words  'pretending  to  tell  fortunes*  in  the  statute  sfanply  signify  the 
tSLCt  that  the  Legislature  deemed  it  aA  impossible  thing  to  tell  fortunea,  and 
made  it  unnecessary  to  present  proof  that  fortunes  were  really  told,  Dy 
providing  that  any  one  pretending  to  tell  fortimes  should  be  convicted;  and. 
second,  that  as  the  statute  contains  no  exceptions  as  to  the  method  employed 
by  defendants,  any  prediction  of  future  events  for  hire  la  prohibited.  Should 
the  first  contention  of  the  defendant  be  ppheld,  it  would  be  obvious  that  no 
person  conld  be  convicted  under  this^statute  until  the  lapse  of  time  had  proved 
that  the  prophecy  was  false,  which  would  nullify  the  efficacy  of  the  statute. 
In  my  opinion  the  Legislature  employed  the  language  of  the  statute  to  signUy 
its  disbelief  in  human  power  to  phophesy  human  events.  If  this  is  so,  as  the 
statute  contains  no  exceptlonB,  X  am  unable  to  see  that  the  basis  on  which 
such  prophecies  are  made  or  the  methods  by  which  such  prophecies  are  ar- 
rived at  can  be  material.  It  is  obvious  that  where  a  palmist  or  astrologer 
merely  deduces  the  character  of  the  person  consulting,  and  gives  general  ad- 
vice as  to  the  future,  based  upon  such  reading  of  character,  no  telling  of  for- 
tunes is  Involved;  but  in  this  case  the  defendant  went  much  further,  and 
prophesied  as  to  spedflc  events,  such  as  marriage,  death,  and  travel.  In  my 
opinion,  therefore,  she  brought  herself  within  the  language  of  the  statute, 
and  was  properly  convicted." 

The  judgment  of  the  County  Court  of  Kings  County,  affirming  the 
judgment  of  conviction  of  the  Magistrate's  Court,  is  affirmed.     All 

concur. 


BUOKSBB  v.  STANDARD  AROH  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  1,  1918.) 

1.  Masteb  and  Sgrvant  ^=»2Q5(5) — Injubhcs  to  Sxbvant— Kes  Ipsa  Loqui- 
tur DocnuNE. 

Where  servant,  working  underneath  cement  pourers,  saw  men  bring 
timber  to  prop  up  a  form,  and  later,  without  knowing  how  it  hapi>ened, 
found  himself  almost  crushed  by  the  timber,  an  inference  of  negligence 
was  warranted,  under  the  res  ipsa  lo<iuitur  doctrine. 
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2.  Masteb  aitd  Sebtant  ^=»285(3)~>Injt7bib8  to   Servant— Qubstions  for 

JUBY — MASTEB'8  NEQLIGaWCB, 

Evidence  of  happening  of  accident  from  collapse  of  a  cement  form  held 
to  preseist  jvtj  qo'efetloiL  as  to  netlisence  ot  maftter  cfttalng  injary  to 
servant. 

Appeal  from  City  C6itrt  of  New  York,  Trial  Term. 

Action  by  John  L.  Ruckser  against  the  Standard  Arch  Company. 
Judgment  dismissing  complaint^  and  plaintiff  appeals.  Keyersed,  and 
new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MULi: 
LANvJJ. 

Joseph  Rosenzweig,  of  New  York  City,  for  appellant 
Almond  D.  Fisk,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  injuries  alleged  to  have  been  caused 
by  the  negligence  of  defendant's  servants.  Plaintiff  was- workii^  on 
premises  where  defendant  was  c^ncededly  engaged  in  doing  iireproofing^ 
concrete  work.  This  concrete  was  poured  into  boxes  or  forms  put  be- 
tween or  underneath  the  beams.  Plaintiff  was  working  below  where 
"these  men  upstairs  were  pouring  this  stuff  in,"  and  the  cement  started 
to  run  down.  One  of  the  bricklayers  thereupon  called  up:  "Hi,  arch 
men!  Why  don't  you  come  down  and  fix  that?"  Plaintiff  also  called 
out,  whereupon  a  voice  answered:  "All  right.  We  will  be  down  to 
fix  that  in  a  minute."  Two  men  came  .down  within  a  few  minutes  and 
talked  about  fixing  the  **board  tfiat  was  loose,  so  they  could  pour  ce- 
ment in."  They  came  back  with  a  timber  sotfie  20  to  23  feet  long, 
which  timber  they  put  up  against  the  ceiling  and  undertook  to  keep  in 
place  with  cleats,  ''when  all  of  a  sudden  I  was  hit  and  knocked  down, 
and  that  timber  was  almost  on  top  of.  me,  with  these  cleats  on  it." 
Plaintiff  also  testified,  as  to  the  men  who  came  down  and  were  doing 
this  work,  "Their  shoes  and  everything  was  full  of  cement,"  describing 
the  kind  of  cement  used  in  the  fireproofing. 

[1,2]  The  learned  judge  below,  in  granting  the  motion  to  dismiss, 
asked  counsel  for  plaintiff  to  point  out  "where  his  proof  is  that  the 
employes  of  the  defendant  in  the  performance  of  their  services  were 
negligent."  It  seems  scarcely  necessary  to  dilate  on  the  argument  that 
the  circumstances  of  this  case  warrant  an  inference  of  negligence,  ei- 
ther on  the  principle  of  res  ipsa  loquitur  or  as  a  question  of  fact  for 
the  jury.  Respondent's  chief  contention  on  this  appeal  is  that  the 
workmen  were  not  by  the  evidence  sufficiently  connected  with  the  de- 
fendant. It  seems  to  me,  on  the  contrary,  that  the  identification  was 
ample,  and  far  more  complete  than  is  usually  possible  under  similar 
circumstances.  I  can  see  no  applicability  to  the  case  at  bar  of  citations 
made  by  the  respondent  of  Wolf  v.  Am.  Tract.  Soc.,  164  N.  Y.  30,  58 
N.  E.  31,  51  Iv.  R.  A.  241,  and  Francis  v.  Gaffey,  211  N.  Y.  49,  105  N. 
E.  96,  or  similar  cases. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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OOHN  V.  KING  et  aL 
(Supreme  Court,  Special  Term,  Brie  County.    November  7,  1918.) 

1.  Pastnebship  ^=;»204 — I^nfobcement  of  Judomeivt — Skbvicb  of  Pbogkss. 

Under  Code  Olv.  Proc  S  1082,  a  judgment  against  oopartnera  is  col- 
lectible out  of  the  copartnership  property,  although  only  one  ot  the 
members  was  personally  served  with  process. 

2.  Partnebbhip  «=»275—DissoLtrnoN— Death  of  Pabtneb. 

The  death  of  a  member  of  a  copartnership  ipso  fticto  dlssolTW  the  flim. 

3.  Pabtnbbship  ^=»96 — ^Dissolution — Construction  of  Contbaot. 

A  provision  in  a  contract  for  the  purchase  by  certain  partners  of  ,the 
share  of  another,  that  in  case  of  dissolution  of  the  partaership  before 
payment  in  full  to  seller  the  seller  should  receive  only  a  stated  proportion 
of  the  unpaid  amount*  held  not  to  apply  to  sums  past  due  at  the  time 
of  dissolution. 

4.  Assignments  ^s»23 — ^Pabtnebship  Claims. 

Claims  under  a  contract  for  the  sale  of  partnership  interest  to  the 
remaining  partners  are  assignable. 
5»  AssioNMBNTO  ^=s>100— Claims  Against  Fibh — Reohts  of  Assignee. 

An  assignee  ol  a  contract  for  the  sale  of  a  partnership  Interest  to  the 
remaining  partners  takes  the  claim  subject  to  existing  equities  against 
his  assignor,  including  offsets  In  favor  of  the  firm. 

-  Action  by  William  H.  Cohn  against  August  F.  King  and  another. 
On  motion  to  open  a  judgment  in  plaintiiFs  favor,  entered  by  default 
Denied. 

Ray  M.  Stanley,  of  Buffalo,  for  the  motion. 

Edward  L.  Jung  and  Louis  L.  Babcock,  both  of  Buffalo,  opposed. 

WHEELER,  J.  The  moving  papers  disclose  that  the  defendants 
and  one  John  A.  King  composed  the  finn  of  King,  Raichle  &  King. 
John  A.  King  died  in  February,  1906,  and  his  interest  in  the  firm 
business  became  the  property  of  his  sister,  Caroline  Cohn.  The  sur- 
viving members  of  the  firm,  the  defendants  in  this  action,  purchased 
from  Mrs,  Cohn  John  A.  King's  interest  in  the  firm,  and  entered  into 
a  written  agreement  with  her,  by  which  they  agreed  'to  pay  for  such 
interest  the  sum  of  $15,0CX)  as  follows: 

"At  least  the  sum  of  one  thousand  dollars  ($1,000.00)  on  the  1st  day  of 
February  in  each  and  every  year  until  said  sum  of  fifteen  thousand  dollars 
($15,000.00)  is  fully  paid,  with  interest  on  all  sums  from  time  to  time  re- 
muining  unpaid  at  the  rate  of  6  per  cent,  per  annum,  payable  annually  on 
the  1st  day  of  February  in  each  year." 

The  agreement  contained  this  further  provision: 

*'It  is  mutually  understood  and  agreed  that  the  present  c(^rtnership  of 
said  second  parties  is  only  to  continue  during  the  will  and  pleasure  of  both 
of  the  said  copartners,  either  having  the  absolute  riffht  to  dissolve  the  same  at 
any  time,  and,  in  case  of  the  dissolution  of  said  copartnership  before  the  party 
of  the  first  part  shall  have  been  paid  in  full,  that  out  of  tiie  assets  thereof, 
after  the  payment  of  all  its  debts  and  obligations,  other  than  that  hereby 
created  in  favor  of  the  first  party,  she  shall  receive  such  a  proportion  thereof 
as  the  amount  unpaid  to  her  hereunder  at  the  time  of  such  dissolution  shall 
bear  to  the  sum  forty-five  thousand  dollars  {$45,000.00)  the  present  value  as 
agreed  upon  by  the  parties  hereto  for  the  purposes  of  this  agreement  only,  of 
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all  of  the  asaets  of  the  sew  oopartnersblp  of  Jftng,  Ralehle  A'lOiig,  init  In  do 
eToit  fliiall  tbe  amount  so  to  be  paid  to  her  exoeed  the  amount  unpaid  to  her 
hereon  and  hereby  at  the  time  of  such  dissolution,  and  In  case  sudi  proportion 
of  said  assets  shall  not  be  sufficient  to  i)ay  In  full  the  amount  so  unpaid  to 
said  first  party  that  then  and  In  that  event  such  d^dency  shall  be  borne 
by  said  first  party,  and  In  no  event  shall  the  parties  of  the  second  part  be 
called  upon  to  make  sudi  deficiency  or  any  part  thereof  good,  it  being  mu- 
tually understood  and  agreed  that  the  whole  of  the  purchase  price  of 
said  first  party's  interest  in  the  assets  of  said  late  copartnership  are  to  be 
paid  for  sol^  out  of  the  assets  of  the  said  new  copartnership,  and  that  the 
parties  of  the  second  part  do  not,  nor  does  either  of  them,  assume  any  personal 
liability  for  the  payment  thereof." 

On  February  1,  1914,  Caroline  Cohn  sold  and  transferred  to.  the 
defendant  August  F.  King  her  interest  in  said  contract  and  directed 
the  pa3niient  to  him  of  aU  money  owing  thereunder.  The  affidavits 
further  disclose  that  at  the  time  of  the  commencement  of  this  ac- 
tion there  remained  due  and  owing  under  this  contract  annuaJ  in- 
stallments amounting  to  $4,000,  which  were  past  due,  besides  cer- 
tain sums  of  interest  as  specified  in  the  agreement.  There  still  re- 
mained to  come  due  in  the  future  the  further  sum  of  $3,000.  Just 
prior  to  the  commencement  of  this  action  the  defendant  August  F. 
King  assigned  and  transferred  to  his  nephew,  the  plaintiff  in  this  ac- 
tion, all  his  rights  and  interest  in  said  contract  and  the  moneys  due 
and  to  grow  due  thereunder,  whereupon  the  plaintiff  began  this  ac- 
tion to  recover  the  sums  past  due  and  unpaid.  The  summons  and 
complaint  were  served  on  the  defendant  August  F.  King,  but  not 
on  his  partner,  Fra^  G,  Raichle.  Raichle  knew  nothing  of  the  com- 
mencement of  the  action  until  after  the  entry  of  judgment  herein. 
Judgment  was  entered  on  the  18th  day  of  July,  1918,  for  the  amount 
claimed. 

[1]  The  judgment  being  against  copartners,  is  collectible  out  of 
the  copartnership  property,  although  only  one  of  the  members  of 
the  firm  was  personally  served  with  process.  Code  Civ.  Proc.  §  1932, 
et  seq.;  Yerkes  v.  McFadden,  141  N.  Y.  136,  36  N.  E.  7.  There  is 
no  dispute  whatever  that  the  amount  of  this  judgment  is  due  and 
owing  under  the  agreement,  unless  the  amount  owing  is  to  be  reduced 
by  virtue  of  the  terms  of  the  agreement  above  quoted.  In  the  de- 
fendant Raichle's  affidavit  it  is  claimed  and  asserted  that  upon  a 
dissolution  of  the  copartnership  and  a  sale  of  the  assets  of  the  firm 
there  will  not  remain  after  the  payment  of  all  just  debts  a  sum  great- 
er than  $10,000,  and  that  there  would  be  due  and  payable  under  the 
terms  of  said  agreement  only  ^•/*8  of  all  sums  unpaid,  and  that  in 
no  event,  therefore,  can  there  be  due  under  said  agreement  any  sum 
in  excess  of  $1,500,  and  consequently  the  amount  of  the  plaintiff's 
judgment  is  excessive.  If  this  contention  be  true,  then  certainly  the 
judgnfent  should  be  vacated  and  set  aside. 

[Z]  This  brings  us  to  the  consideration  of  the  proper  interpreta- 
tion of  the  contract  in  question;  but  before  proceeding  to  a  discus- 
sioi»  of  the  terms  of  the  contract  it  should  be  said  that  the  affidavits 
do  not  disclose  any  termination  of  the  existing  copartnership  until 

the day  of  August,  1918,  when  the  defendant  Raichle  brought 
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an  9U:ticiiki:a|!ftiiist  his  eodefendant,  King,  for  a  termination  of  said 
copartnership,  in  which  he  alleged  that  he  did  thereby  end  and  ter- 
minate the  same.  It  is  true  that  prior  to  that,  to  wit,  in  March,  1918, 
there  had  been  some  talk  and  negotiations  between  the  members  of 
the  firm  looking  to  such  a  dissolution,  and  offers  to  buy  out  each 
other's  interest  in  the  firm  had  been  invited,  but  no  positive  or  final 
action  by  either  partner  appears  to  have  been  taken  to  end  the  copart- 
nership. I  think  it  cannot  be  fairly  claimed  that  the  copartnership 
was  in  fact  dissolved  prior  to  the  commencement  of  Raichle's  ac- 
tion brought  to  wind  up  its  affairs.  Consequently  at  the  time  of  the 
commencement  of  this  action  the  copartnership  was  still  in  existence, 
although  there  can  be  no  question  that  the  partnership  is  now  ended, 
because  immediately  after  the  action  to  dissolve  the  copartnership 
was  begun  the  defendant  August  F.  King  himself  died,  and  his  death 
in  and  of  itself  operated  to  work  such  a  dissolution. 
Turning  now  to  the  agreement  referred  to,  we  find  it  provided  that— 
"In  case  ot  the  dissolution  of  said  copartnership  before  the  party  of  the 
first  part  has  been  paid  in  full/'  she  shall  receive  only  "such  a  proportion 
thereof  as  the  amount  unpaid  to  her  hereunder  at  the  time  of  sudi  dissolu- 
tion shall  bear  to  the  sum  of  $45,000,"  etc. 

[3]  We  are  of  the  opinion  that  the  clause  of  the  contract  above 
quoted  should  be  held  to  apply  only  to  such  amount  of  the  $15,000  pur- 
chase price  as  remained  to  fall  due  at  the  time  of  the  dissolution  of 
the  firm,  and  did  not  apply  to  such  sums  past  due  and  owing,  which  the 
firm  has  omitted  or  neglected  to  pay  at  the  time  or  times  stipulated  in 
the  contract.  The  contract  contemplated  that  until  a  dissolution  act- 
ually took  place  the  defendants  would  pay  the  annual  installments  as 
they  from  time  to  time  fell  due,  and  it  cannot  be  fairly  claimed  that 
the  parties  contemplated  the  clause  in  question  should  apply  to  amounts 
on  which  payment  had  been  defaulted.  To  hold  otherwise  would  en- 
able the  parties  defendant  to  take  advantage  of  their  own  wrong  or 
neglect  to  live  up  to  the  terms  of  their  agreement 

[4]  It  has  been  further  suggested  that  the  plaintiff  here  ought  not 
to  recover,  for  the  reason  that,  as  the  assignee  and  transferee  of  August 
E.  King,  he  does  not  stand  in  the  position  of  a  bona  fide  holder  for 
value,  and  acquired  only  such  rights  as  his  assignor  had,  and  that  in- 
asmuch as  his  assignor,  August  F.  King,  was  a  copartner  of  his  co- 
defendant  Raichle,  he  (King)  could  not  have  maintained  an  action  at 
law  against  the  members  of  his  own  firm,  but  that  whatever  remedies 
he  had  could  only  have  been  asserted  in  an  action  in  equity  where  an 
accounting  could  be  had  and  the  equities  and  interest  of  each  member 
of  the  firm  ascertained  and  determined.  Were  it  not  for  the  decisions 
bearing  on  the  question  of  the  assignability  of  such  claims,  we  would 
be  inclined  to  the  view  that  they  were  not  assignable,  but  the  decisions 
of  the  courts  of  this  state  sustain  the  validity  of  'such  assignments. 
Sherwood  v.  Barton,  36  Barb.  284;  Gale  v.  Miller,  54  N.  Y.  538;  Gale 
V.  Miller,  44  Barb.  420. 

[5]  There  is  force  in  the  argument  that  the  assignee  in  such  a  case 
takes  no  greater  right  or  interest  than  his  assignor.    He  does  not  stand 
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in  the  positicm  of  a  bona  fide  holder  for  value,  but  takes  die  daim,'  we 
think,  subject  to  existing  equities  against  his  assignor.  If,  therefore, 
it  were  made  to  appear  in  this  case  that  offsets  in  favor  of  the?  firm 
against  the  assignor.  King,  would  have  reduced  the  amount  owing  him 
under  the  contract,  so  that  he  could  not  have  recovered  the  amount  of 
the  judgment  actually  entered,  that  fact  would  perhaps  have  been  avail- 
able as  a  defense  in  whole  or  in  part.  Such  a  defense  is  suggested  in 
the  opinion  in  Sherwood  v.  Barton,  where  it  is  said  (referring  to  the 
note  in  suit) : 

**It  may  liave  been  subject  to  any  offset  which  the  Arm  had,  but  no  such  de^ 
fense  was  proved,  and  in  the  absence  of  such  proof,  the  defendants  cannot 
avaU  themselves  of  the  defense  that,  if  this  note  had  been  the  property  of  the 
payee,  his  remedy  was  by  another  form  of  action.'* 

We  have  examined  with  care  the  affidavits  read  on  this  motion,  for 
the  purpose  of  ascertaining  if  b^  anything  in  them  it  is  made  to  ap- 
pear that  any  such  offset  exists  in  favor  of  the  firm  against  the  plain- 
tiff's assignor  August  F.  King.  I  am  unaWe  to  discover  any  such  facts 
set  forth.  On  the  contrary,  it  would  apjpear  that  the  assets  of  the  firm 
are  sufficient  to  pay  in  full  all  the  creditors  of  the  firm  and  also  any- 
thing due  and  owing  Raichle,  the  moving  party. 

This  court  is  disposed  to  give  parties  to  actions  every  reasonable  op- 
portunity to  assert  and  litigate  their  claims  and  rights,  but  before  the 
court  can  set  aside  a  judgment  where  the  procedure  is  correct  it  must 
be  satisfied  that  the  party  moving  to  set  a  judgment  aside  has  a  meri-^ 
torious  defense.  We  are  of  the  opinion  that  die  moving  papers  make 
out  no  such  defense. 

The  motion  to  vacate  is  therefore  denied,  with  $10  costs  of  this 
motion.    So  ordered. 


a04  Misc.  Bep.  651) 

In  re  lilLIiER'S  ESTATE. 

(Surrogate's  Court,  New  York  County.     October  24,  19180 

WiLU  ^=»492 — CoNSTBucnoN— Designation  of  Legatees, 

Legacy  **to  Harry  W.,  son  of  my  nephew  W.,"  where  W.  had  son  Ham- 
ilton by  first  marriage,  known  to  testatrix  as  Harry,  in  whom  she  took  a 
special  interest,  and  for  whom  she  had  a  particular  affection,  and  had  a 
son  Harry  by  second  marriage,  with  which  marriage  testatrix  had  been 
very  much  incensed,  was  intended  for  Hamilton. 

In  the  matter  of  the  estate  of  Sarah  C.  Miller.  Proceeding  to 
construe  the  will.  Decree  ordered  submitted  on  notice,  settling  the 
account  in  accordance  with  opinion. 

Harris,  Corwin,  Moffat  &  Schek,  of  New  York  City,  for  execu- 
tors. 

Alan  Fox,  of  New  York.  City,  special  guardian,  for  Hamilton 
Wade. 

Jerome  F.  Donovan,  of  New  York  City,  special  guardian,  for  Har- 
ry Wade. 
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FOWLER,  S.  This  is  a  question  of  title  to  a  certain  legacy  by 
reason  of  ambiguity.  The  fifth  paragraph  of  the  will  reads  as  fol* 
lows: 

'*To  Harry  Wade,  son  of  my  nephew,  Jolm  H.  Wade,  the  sam  of  |3,000." 

It  appears  that  John  H.  Wade  was  a  nephew  of  the  testatrix;  that 
he  was  married  twice,  having  divorced  his  first  wife,  and  by  his 
first  wife  his  oldest  son  was  Hamilton  Wade,  but  was  always  known 
and  called  by  this  testatrix  as  "Harry"  Wade.  By  a  second  wife 
John  H.  Wade  had  another  son,  christened  Harry  Wade,  and  the  dis- 
pute arises  as  to  which  grandnephew  was  intended  to  take  this  1^- 
acy. 

It  would  seem  at  first  glance  that,  as  there  was  only  one  boy  by 
the  name  of  Harry,  there  is  no  ambiguity  or  question  concerning 
the  identity  of  the  legatee.  But  this  is  not  so.  Considerable  testi- 
mony was  taken,  both  before  me  and  by  commission  sent  to  Califor- 
nia, where  the  first  wife  of  John  H.  Wade  still  resides,  with  her 
son  Hamilton,  known  to  testatrix  as  Harry.  This  testimony  leads  me 
to  believe  that  the  testatrix  meant  to  give  the  money  to  Hamilton  Wade, 
the  first  son  of  her  nephew,  John  H.  Wade.  She  had  a  particular 
affection  for  this  boy,  as  is  shown  by  the  undisputed  testimony  of 
numerous  members  of  the  family.  Testatrix  always  called  Hamil- 
ton "Harry."  She  was  very  much  incensed  with  her  nephew,  John 
H.  Wade,  at  the  time  he  deserted  his  first  wife,  leaving  the  wife  to 
shift  for  herself,  and  subsequently  obtaining  a  divorce  from  her  on 
ground^  which  do  not  appear.  He  then  married  another  woman, 
by  whom  he  had  a  son  called  Harry.  Testatrix  visited  the  Wades 
in  California,  and  inquired  particularly  about  her  "Harry,"  how  he 
was  doing  and  progressing. 

After  a  careful  consideration  of  all  the  evidence  submitted,  I  am 
of  the  opinion  that  the  testatrix  by  the  fifth  paragraph  of  her  will 
intended  the  legacy  of  $3,000  for  Hamilton  Wade,  known  to  her  as 
"Harry"  Wade,  a  son  of  her  nephew,  John  H.  Wade. 

The  decree  may  therefore  be  submitted  on  notice  settling  the  ac- 
count accordingly. 
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(104  Ml9C.  Rep.  694) 

In  re  CUTTBR'S  ESTATBS, 

(Snrrogate's  Oonrt,  New  York  ODunty.    October  SI,  1918.) 

1.  BXBCrUTOBS   AlfD   AOMXNXBTIUTOBfl   ^ES»122(1) — ^TBMFOBiJftT   AdUIIIISTBATOB^ 

POWBB  TO  MORTGAOB,  LSUSK,  OR  SeIJj — St^TVTSqL 

Laws  1918,  c.  315,  amending  Code  Civ.  Proc.  {  2600,  and  providing  that 
snrrogate  by  order  may  confer  on  temporary  administrator  auttiorlty  to 
mortgage,  lease,  or  siell  realty  "for  the  pnrposee  specified  In  article  third 
of  this  chapter,"  refers  to  article  8  of  title  4  of  chapter  18,  dealing  with 
application  of  rents  and  proceeds  of  mortgage*  lease,  or  sale  to  payment 
of  debts,  etq, 

2.  ExsocTTOBS  AND  AxoiiniSTRATOBs  ^s=>122(l) — Tempobabt  Administratobs-^ 

AuTHORmr  TO  Lbass  Realty — Statxttb. 

Code  Civ.  Proc.  f  2600,  providing  surrogate  may  confer  on  temporary 
administrator  authority  to  take  possession  of  realty,  receive  rents  and 
profits,  or  do  any  other  necessary  acts,  does  not  limit  or  alter  powers 
previously  vested  in  swrrogate  to  authorize  temporary  administrators  to 
lease  realty  to  pay  administration  expenses  and  claims  against  estate. 

Application  by  the  temporary  administrators  of  the  estate  oi  Amelia 
G.  Cutter  to  pay  administration  expenses  and  claims.  Application 
granted. 

See,  also,  100  Misc.  Rep.  130,  166  N.  Y.  Supp.  206. 

Miller,  King,  Lane  &  Trafford,  of  New  York  City,  for  petitioners. 

FOWLER,  S.  [1,  2]  This  is  an  application  by  the  temporary  ad- 
ministrators to  pay  administration  expenses  and  claims  against  the  es- 
tate. The  only  cjuestiou  arising  has  to  do  with  the  power  of  the  sur- 
rogate to  authorize  the  administrators  to  lease  the  real  property  held 
by  them  for  one  year.  This  question  arises  because  of  the  amendment 
to  section  2600,  C.  C.  P.  (chapter  315,  Laws  of  1918),  which  in  the 
opinion  of  the  petitioners  seems  to  restrict  the  power  of  the  surrogate 
to  grant  the  relief  sought. 

The  important  part  of  the  amendment  to  that  section  is  the  addition 
of  the  last  sentence  of  the  section,  which  now  reads : 

'*The  surrogate  may,  by  an  order,  confer  upon  him  authority  to  mortgage, 
lease  or  sell  any  or  all  of  the  real  property,  for  the  purposes  specified  in 
article  third  of  this  chapter,  under  such  drcumstances  and  restrictions,  in 
such  manner,  and  upon  such  terms  and  conditions  as  are  specified  in  said 
article." 

The  wording  of  the  amended  section  is  faulty,  in  that  there  is  an 
article  3  in  each  of  the  five  titles  under  chapter  18  of  the  Code.  It 
was  intended,  in  my  opinion,  to  refer  to  article  3  of  title  4  of  chapter 
18,  which  has  to  do  with  the  application  of  the  rents  and  the  proceeds 
of  mortgage,  lease,  or  the  sale  of  real  estate  to  the  payment  of  debts, 
funeral  and  administration  expenses,  and  charges  upon  real  estate. 
The  purpose  of  the  amendment,  such  as  it  is,  seems  to  have  been  pri- 
marily for  the  purpose  of  conferring  on  the  surrogate  the  power  to 
authorize,  under  certain  conditions,  the  sale,  leasing,  or  mortgaging  of 

^soFor  other  caies  •••  aame  topio  *  KBT-NUMBBR  in  «U  Key-Numbered  DigeeU  &  Indexes 


Digitized  by 


Google 


294  173  NBW  TOBK  SUPPtiBHBNT  (SUT.  Ct 

real  estate  held  by  temporary  administrators  for  the  purposes  set  forth 
in  article  3,  title  4,  of  chapter  18  of  the  Code. 

Former  section  2600,  C.  C.  P.,  expressly  prohibited  the  power  of  the 
surrogate  to  authorize  a  sale  of  real  property  held  by  temporary  ad- 
ministrators. But  whatever  the  pwirposc  and  effect  of  the  amendment, 
the  language  of  section  2600,  C.  C.  P.,  which  precedes  the  part  of  the 
section  quoted  above,  while  more  general  in  its  language,  does  not,  in 
my  opinion,  limit  or  alter  the  powers  heretofore  vested  in  the  surro- 
gate to  authorize  the  leasing  of  the  property  as  asked  for  in  this  ap- 
plication.   The  section  reads : 

"When  a  temporary  administrator  Is  appointed  •  •  •  the  surrogate 
may,  by  the  order  appointing  him,  or  by  a  subsequent  order,  confer  upon  him 
authority  to  take  possession  of  real  property  •  •  •  and  to  receive  the 
rents  and  profits  thereof,  or  to  do  any  other  act  with  respect  thereto  whlcdi  is 
In  the  surrogate's  opinion  necessary  for  the  execution  of  the  wUl  or  the  preser- 
vation or  benefit  of  the  real  property." 

The  section  as  amended  attempts  to  broaden  the  powers  of  the 
surrogate  respecting  real  estate  held  by  temporary  administrators,  and 
does  not  curtail  any  of  the  powers  formerly  his  under  the  older  prac- 
tice. To  hold  otherwise  might  result  in  great  loss  to  estates  in  the 
hands  of  temporary  administrators  which  consisted  solely  of  large 
realty  holdings. 

The  application,  therefore,  is  granted.    Order  signed. 


(104  Misc.  Bep.  696) 

In  re  TOLMAN'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    October  31,  1918.) 

1.  Taxation  <Sss>867(1) — T&anstee  Taxbs— Pbopxbtt  of  Nonbbsident. 

Under  Tax  Law,  §  220,  as  to  transfer  taxes,  where  nonresident  left 
within  the  state  moneys  amounting  to  $25,000,  one-fourth  of  whic^  con- 
stituted a  chattel  mortage  loan  account,  that  part  was  subject  to  trans- 
fer tax,  and  the  balance,  used  for  personal  expenses  and  investments, 
was  exempt 

2.  Taxation  «=»867(1) — Tbansfeb  Taxxs— Nonbesidents. 

Where  nonresident  died  leaving  notes  which  where  given  by  a  manu- 
facturing corporation,  the  notes  were  not  subject  to  transfer  tax,  in  view 
of  Tax  Law,  S  220,  subd.  4,  as  amended  by  Laws  1916,  c  823,  §  88. 

3.  Taxation  ^=»867(1) — ^Transfkb  Taxes— Exemptions. 

Where  a  nonresident  had  a  note  given  in  Chicago  for  a  personal  loan, 
its  amount  was  not  capital  invested  in  business  in  the  state  of  New 
Tork,  and  it  was  not  taxable  under  the  transfer  tax  law. 

4.  Taxation  €=»867(1) — Transfer  Tax — Noneesidents. 

Where  decedent  had  s<dd  his  business  In  Chicago,  taking  a  note  tot 
$800,000,  of  which  $56,000  remained  unpaid  at  his  death,  the  amount 
due,  representing  actual  consideration  for  the  sale,  was  not  capital  in- 
vested in  business  in  New  York,  and  was  not  subject  to  transfer  tax. 

Proceeding  for  the  assessment  of  transfer  tax  upon  the  estate  of 
Daniel  H.  Tolman,  deceased.  From  the  report  of  the  appraiser,  and 
the  order  fixing  the  tax,  the  administrator  appeals.  Order  reversed, 
and  report  remitted  for  correction. 
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Delafield,  Howe,  Thorne  &  Rogers,  of  New  York  City,  for  admin- 
istrator. 

FOWLER,  S,  This  appeal  is  taken  by  the  administrator  of  de- 
cedent's estate  from  the  report  of  the  transfer  tax  appraiser  and  the 
order  fixing  tax.  The  decedent,  who  was  a  nonresident  of  this  state, 
died  on  the  12th  day  of  February,  1918.  Up  to  the  year  1913  he  had 
been  in  the  business  of  lending  small  sums  of  money  to  salaried  indi- 
viduals, but  in  that  year  he  sold  the  business  to  his  son  for  the  sum  of 
$300,000,  accepting  the  son's  promissory  note  for  that  amount. 

[1]  In  September,  1917,  five  months  before  his  death,  he  engaged  in 
the  business  of  lending  money  to  corporations  on  machinery  and  other 
chattels,  and  at  the  date  of  his  death  he  had  a  deposit  of  $25,236.56  in 
a  bank  in  New  York  City.  The  transfer  tax  appraiser  has  included 
$24,580.42  of  this  amount  in  the"  assets  of  the  decedent's  estate  tax- 
able in  this  state  "as  moneys  invested  in  chattel  mortjgage  loan  business 
conducted  in  the  state  of  New  York."  At  the  hearing  before  the  ap- 
praiser testimony  was  introduced  to  show  that  from  the  1st  day  of 
September,  1917,  to  the  date  of  his  death  71.&  per  cent,  of  the  amount 
of  the  deposit  in  bank  was  used  by  decedent  for  his  investment  account, 
25.6  per  cent,  for  the  chattel  mortgage  loan  account,  and  2.6  per  cent. 
for  his  personal  expenses  account.  I  am  inclined  to  think  that  the 
amount  used  for  the  chattel  mortgage  loan  account,  viz.  25.6  per  cent., 
or  $6,460.56,  i«  subject  to  tax,  aiid  that  the  balance  of  the  deposit  is 
exempt  from  taxation.  Section  220  of  the  Tax  Law  (Consol.  Laws,  c. 
60).  ^ 

[2]  It  is  conceded  in  the  brief  of  counsel  for  the  state  comptroller 
that  the  four  notes  of  the  Cosgrove  Company,  valued  at  $926.27,  were 
improperly  included  in  the  taxable  assets  of  the  estate;  and  jls  the 
J.  T.  Robertson  Company  is  a  manufacturing  corporation  the  notes 

E'ven  by  it  to  the  decedent  are  not  taxable.  Subdivision  4,  §  220,  Tax 
aw,  as  amended  by  Laws  1916,  c.  323,  §  83. 

[3,4]  The  note  for  $8,500  given  to  the  decedent  by  his  son  was 
made  at  Chicago  and  was  a  personal  loan.  It  was  not,  therefore,  capi- 
tal invested  in  business  in  the  state  of  New  York  at  the  date  of  de- 
cedent's death,  and  is  not  taxable.  The  same  ruling  applies  to  the  un- 
paid balance  of  $55,000  on  the  note  of  $300,000  made  by  the  decedent's 
son  in  1913,  as  the  testimony  taken  before  the  transfer  tax  appraiser 
shows  that  the  decedent  retired  from  business  in  1913,  and  tfie  note 
given  by  his  son  represented  the  actual  consideration  for  the  sale  of 
the  business. 

The  order  fixing  tax  will' be  reversed,  and  the  report  of  the  appraiser 
remitted  to  him  for  correction  as  herein  indicated.  Settle  order  on 
notice. 
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(10^  Misc.  Bep.  603) 

In  re  HARWOOD, 

In  re  GAY'S  WILL. 

(Surrogate's  Court,  New  York  County,    October,  1918.) 

1.  Wills  ^=»70— Ijaw  Governing — Doiacxus. 

Validity  of  will  is  governed  solely  by  lex  lod  domicilii  of  testator ;  aad* 
if  sufficient  at  his  domicile  on  his  death,  will  is  valid  In  every  other 
country  in  which  his  movable  property  is  situated. 

2.  BXEGUTOBS  AND   ADHINISTBATOBS   ^=>51S(1) — ^ANCIIXABY  ADMlNISTBATtON — 

POWEB  OF  COUBT— FOBKIGN  WlIX. 

No  special  or  express  statutory  authority  was  formerly  regarded  as 
necessary  to  confer  on  an  American  court  of  ordinary  probate  jurisdiction 
power  to  grant  ancillary  administration  on  a  foreign  mtHI,  a  power  regard- 
ed as  incident  to  the  probate  Jurisdiction  itself. 

3.  EXECXTTOBS  AND   AdMINISTBATOBS  ^S»518(1) — ^ANOILLABT  ADHlNIfiTBATION — 

FoBEiGN  Wills — Poweb  of  Subbooate. 

In  New  York,  from  the  earliest  times,  ancillary  letters  of  administra- 
tion and  ancillary  letters  on  foreign  wills  were  issued  by  the  surrogate 
as  an  incident  of  his  ordinary  probate  jurisdiction,  without  further  spe- 
cial authorization  by  statute. 

4.  ExECiTTOBS  AND  Administbatobs  ^s»o18<8) — Ancillabt  Administbation — 

FOBEIQN    WiLLfi — ^BlQHT   OF  HEIB   OB   LdSGATEB. 

In  cases  of  wills  of  inhabitants  of  countries  where  the  Anglo-American 
probate  system  does  not  prevail,  and  there  is  no  exeq^tor,  the  custom 
of  both  English  and  American  courts  of  probate  has  been  to  recognize  the 
right  of  the  heir  or  universal  legatee  to  ancillary  administration. 

5.  Executobs  and  Administbatobs  <g=»518(4) — ^Ancillabt  Administbation — 

Intebvention  by  Next  of  Kin. 

In  proceeding  in  Surrogate's  Court  for  ancillary  letters  of  administra- 
tion, next  of  kin  may  intervene  to  raise  question  of  jurifldlction  of 
court  to  issue  such  letters. 

6.  Executobs  and  Administbatobs  <9=>518(1) — ^Ancillabt  Administbation^ 

Fobeign  Will  of  Pebsonalfy — Statxjte — "Established." 

Where  notary,  with  whom  French  testatrix's  mystic  will  of  personalty 
was  deposited,  appeared  with  witnesses  before  president  of  dvll  tribunal 
of  French  city,  and  had  will  opened,  read,  and  recorded,  it  was  *'estab> 
Ushed,"  within  Code  Civ.  Proc  §  2629,  entitling  universal  legatee  to  an- 
cillary letters  on  application  to  Surrogate's  Court 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Establish.] 

7.  Executobs  and  Administbatobs  ^=»518(4) — Anoillaby  Adminisxbation-- > 

Fobeign  Will — Requibement  of  Bond. 

Where  proceeding  is  pending,  in  foreign  court  which  admitted  foreign 
will  to  probate,  to  determine  its  validity,  Surrogate's  Court,  in  issuing 
ancillary  letter*  to  universal  legatee  pursuant  to  Code  dv.  Proc  §  2629, 
will  require  bond  for  value  of  personaity  located  in  state. 

In  the  matter  of  the  application  of  Benjamin  Eastman  Harwood  for 
ancillary  letters  testamentary  on  the  last  will  and  testament  of  Rebecca 
Tonnell  Rice  Gay,  deceased.  Order  granting  application  directed  to 
be  settled  on  notice. 
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Wcntworth,  Lowenstein  &  Stern,  of  New  Yoric  City  (Julian  A.  Greg- 
ory, Allen  S.  Wrenn,  and  Bertram  Marks,  all  of  New  York  City,  of 
counsel),  for  applicant. 

Ehlerman,  Wright  &  Abbott,  'of  New  York  City  (George  L.  Ingra- 
ham  and  Julian  M.  Wright,  both  of  New  York  City,  of  counsel),  for 
intervener, 

FOWLER,  S.  This  is  an  application  for  ancillary  letters.  The 
petitioner  alleges  that  he  is  a  citizen  of  the  United  States  domiciled  in 
Connecticut;  that  the  deceased  died  in  France,  leaving  a  will,  which 
was  duly  established  in  accordance  with  the  laws  of  France,  and  in 
which  he  is  named  as  universal  legatee;  and  that  under  the  law  of 
France  he  is  entitled  to  take  into  his  possession  the  personal  property 
of  the  decease^d  wherever  situated.  He  further  alleges  that  the  de- 
ceased left  personal  property  in  this  county.  Subsequentlv  to  the  filing 
of  the  petition  for  ancillary  letters,  Anna  Von  Wernstedt,  one  of  the 
next  of  kin  of  the  deceased,  made  application  for  permission  to  inter- 
vene in  the  proceeding,  and  filed  objections  to  the  jurisdiction  of  this 
court  to  grant  ancillary  letters  on  the  estate  of  the  deceased.  She  also 
asked  that  this  court  require  the  petitioner  to  commence  de  novo  pro- 
ceedings to  probate  the  will  of  the  deceased  in  this  state.  The  attor- 
neys for  the  petitioner  then  made  a  motion  to  strike  from  the  record 
the  notice  of  appearance  filed  by  the  attorneys  for  Anna  Von  Wern- 
stedt and  their  objections  to  the  application  for  ancillary  letters.  They 
also  moved  to  strike  out  all  of  the  papers  annexed  to  the  petition  of 
Anna  Von  Wernstedt  for  leave  to  intervene  and  to  dismiss  her  petition 
upon  the  ground  that  it  is  insufficient  in  law. 

From  tne  papers  submitted  to  me  in  the  proceeding  it  appears  that 
Rebecca  Tonnelc  Rice  Gay,  the  testatrix,  was  bom  in  the  United  States, 
and  resided  here  for  many  years ;  that  she  married  a  British  subject 
and  went  to  reside  in  France ;  arid  that  she  resided  there  for  about 
40  years  prior  to  her  death.  She  died  at  her  winter  residence  in  Nice 
on  November  2,  1917.  She  had  not  visited  the  United  States  for  more 
than  23  years  before  her  death.  If  I  am  correctly  advised  by  counsel, 
her  mother  was  the  daughter  of  John  Tonnele,  a  wealthy  Frenchman, 
domiciled  or  naturalized  in  this  country.  The  now  deceased  lady  left 
certain  relatives  named  in  her  will,  some  of  whom  are  foreigners  and 
some  Americans.  They  are  her  kindred  ex  parte  patema  and  ex  parte 
matema. 

On  the  22d  day  of  August,  1916,  Mrs.  Gay,  the  testatrix,  made  a 
"mystic"  or  secret  will  at  her  residence  in  Nice,  France,  in  accordance 
with  French  law.  It  was  delivered  by  her  to  a  notary  in  the  presence 
of  six  witnesses.  The  notary  indorsed  on  the  envelope  a  description 
of  the  instrument  and  a  statement  of  the  circumstances  under  which  it 
was  delivered  to  him,  and  the  six  witnesses  signed  their  names  on  the 
outside  of  the  envelope.  It  was  then  sealed  by  the  notary  and  re- 
tained by  him  until  her  death.  Subsequently,  and  on  the  5th  day  of 
November,  1917,  the  notary  with  whom  the  will  was  deposited,  and  the 
witnesses  whose  names  were  signed  on  the  envelope  containing  the: 
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will,  appeared  before  the  president  of  the  civil  tribtmal  of  Nice,  a  court 
having  jurisdiction  to  prove  or  establish  wills.  The  notary  handed  the 
document  to  the  court  and  the  witnesses  then  identified  and  acknowl- 
edged their  signatures.  The  will  was 'read  before  the  court  and  sub- 
sequently recorded  among  the  court  records.  On  the  16th  of  No- 
vember, 1917,  the  president  of  the  civil  tribunal  at  Nice  authorized 
Benjamin  Eastman  Harwood,  the  universal  legatee  named  in  the  will, 
to  enter  into  possession  of  the  property  left  by  the  deceased. 

On  or  about  the  3d  day  of  May,  1918,  Anna  Von  Wemstedt  com- 
menced a  proceeding  in  ttie  civil  tribunal  of  Nice  to  have  the  will  of 
the  deceased  declared  invalid  upon  the  ground  that  she  did  not  have 
testamentary  capacity  at  the  time  she  executed  it.  This  proceeding  is 
still  pending.  It  was  not  prescribed  by  the  French  Code,  but  is  re- 
ferable to  the  civil  law,  the  common  law  of  Latin  countries.  An  order 
was  subsequently  made  by  the  court  restraining  Benjamin  Eastman 
Harwood,  the  universal  legatee,  from  taking  possession  of  the  prop- 
erty of  the  deceased  pending  the  determination  of  the  proceeding.  It 
will  be  observed  that  the  French  procedure  on  the  probate  or  appro- 
bation of  wills  is  much  more  formal  than  any  the  common  law  ever 
required.  At  common  law  nothing  could  be  more  informal  than  the 
probate  (probatio  or  approhatio)  of  wills.  Blackstone's  institutional 
treatise  gives  a  sufficiently  accurate  description  of  it  (II,  508;  III,  90). 
In  the  Connell  Case,  hereafter  cited,  the  Court  of  Appeals  imported  a 
more  modem  conception  of  protate,  based  on  the  modem  New  York 
procedure. 

The  question  now  presented  to  the  surrogate  for  determination  is 
whether,  upon  these  facts,  the  court  has  jurisdiction  and  is  obligated 
to  issue  ancillary  letters  to  the  petitioner.  It  may  be  well  to  indicate 
at  the  outset  that  this  matter  involves  a  very  important  principle  of  the 
international  law  of  domicile  which  ought  not,  I  think,  to  be  circum- 
scribed too  narrowly  by  purely  local  considerations  if  we  would  be  in 
line  with  other  civilized  nations. 

.  [1]  But  be  all  this  as  it  may,  and  it  has  been  mentioned  only  for 
the  purpose  of  giving  this  cause  an  atmosphere  of  reality,  and  taking 
it  out  of  Ae  region  of  assumption,  it  is  established  law,  here  as  else- 
where, that  the  validity  of  a  last  will  is  governed  entirely  and  soldy  by 
the  lex  loci  domicilii  of  the  testator,  and  that  if  sufficient  at  his  domicile 
at  the  time  of  his  death  such  will  is  valid  in  every  other  country  in 
which  the  testator's  movable  property  is  situated.  Story,  Conf .  Law, 
§  464;  Savigny,  Conf.  of  Laws,  §  34,  par.  377;  Bentwich,  Domicile 
and  Succession,  99  et  seq. ;  Dicey,  Conf.  of  Laws,  667,  rule  184 :  Isham 
v.  Gibbons,  1  Bradf.  Sur.  72,  73.  It  was  in  view  of  this  universal  prin- 
ciple that  executors  of  foreign  wills,  duly  authorized  in  the  foreign 
domicile,  were  at  first  recognized  as  prima  facie  entitled  to  assets  of  the 
estate  in  all  other  countries  without  any  ancillary  administration.  "  Doo- 
little  V.  Lewis,  7  Johns.  Ch.  49,  11  Am.  Dec.  389;  Brown  v.  Brown,  1 
Barb.  Ch.  189.  In  some  American  states  the  foreign  executors  are 
even  yet  permitted  to  sue  to  recover  local  assets  of  foreign  testators 
without  other  proof  of  right  than  the  placing  on  record  of  their  author- 
ity conferred  in  the  foreign  jurisdiction. 
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[2]  The  practice  in  England  in  relation  to  andllary  letters  is  in- 
structive. Acting  on  the  recognized  principle  that  the  validity  of  a 
foreign  wiU  is  determined  by  the  lex  domicilii  of  the  testator,  the 
Court  of  Probate  in  England,  in  the  exercise  of  its  ordinary  juris- 
diction, always,  as  a  matter  of  course,  grants  ancillary  letters  to  the 
executors  of  such  foreign  wills.  Theobald  on  Wilb,  79,  citing  In 
bonis  Earl,  1  P.  &  D.  450;  In  bonis  Briesemann,  [1894]  P.  260;  In 
bonis  Von  I^den,  [1896]  P.  148.  In  England  no  modern  statute 
seems  to  have  been  regarded  as  necessary  to  enable  an  English  court 
vested  with  ordinary  probate  jurisdiction  to  grant  ancillary  letters; 
nor  waa  the  production  in  England  of  the  original  foreign  will  in- 
dispensable, Theobald  on  Wills,  79,  citing  In  bonis  LrCmine,  [1892] 
P,  89;  In  bonis  Von  Linden,  gupra.  I  am  of  the  opinion  that  no 
special  or  express  statutory  authority  was  formerly  regarded  as  nee- 
essar3r  to  confer  on  an  American  court,  vested  with  the  ordinary  pro- 
bate jurisdiction,  the  power  to  grant  ancillary  administration  on  a 
foreign  will.  Such  a  power  was  regarded  as  an  incident  of  the  pro- 
bate jurisdiction  ifsdf.  Williams  on  Executors,  in  his  own  note 
to  the  early  English  edition  of  1838,  referring  to  ancillary  admin- 
istration in  America,  seems  to  confirm  this  view  about  the  theory 
originally  held  in  American  courts  of  probate  generally  (I,  226). 
That  excellent,  and  I  may  add  very  learned,  authority  on  our  domes- 
tic probate  law,  Mr.  Redfteld,  was  also  of  the  opinion  that  the  pow- 
ei;  to  issue  ancillary  letters  on  foreign  wills  was  in  New  York  an 
incident  of  the  probate  jurisdiction,  and  that  the  statute  of  this  state 
r^;ulating  ancillary  letters  was  only  confirmatory  of  the  probate  ju- 
risdiction« 

[3]  But,  whatever  elsewhere  may  be  the  practice  on  foreim  wills, 
in  New  York,  from  the  very  earliest  times,  ancillary  letters  of  admin- 
istration and  ancillary  letters  on  foreign  wills  were  issued  by  the 
surrogate  as  an  incident  of  his  ordinary  probate  jurisdiction,  and 
without  any  other  special  authorization  by  statute.  Redfield  on  Sur- 
rogates (5th  Ed.)  p.  264;  Isham  v.  Gibbons,  1  Bradf.  Sur.  78;  Mc- 
Arthur  v.  Scott,  113  U.  S.  340,  399,  5  Sup.  a.  652,  28  L.  Ed.  1015. 
In  comparatively  recent  times  tho  earlier  New  York  precedents,  if 
precedents  they  are,  seem  to  have  been  either  ignored  or  else  delib- 
erately displaced  by  a  contrary  juridical  assumption  of  the  judges  of 
this  state.  Thus  die  Revised  Statutes,  or  Mr.  Throop's  later  revi- 
sion of  the  statutes  bearing  on  surrogates,  without  any  direct  provi- 
sion to  that  end,  came  to  be  regarded  here  as  the  sole  foundation 
of  the  surrogates'  jurisdiction  to  issue  ancillary  letters  on  foreign 
wiUs.  Taylor  v.  Syme,  162  N.  Y.  517,  57  N.  E.  83;  Baldwin  v.  Rice, 
183  N.  Y.  55,  75  N.  E.  1096;  Matter  of  Connell,  221  N.  Y.  190,  116 
N.  E.  986.  As  matter  of  course  I  am  bound  by  these  final  decisions, 
nor  could  I  properly  question  them  if  I  were  so  disposed.  In  the 
orderly  application  of  our  hierarchical  juridical  system,  no  judge 
of  an  inferior  court  is  at  liberty  to  question  the  decision  of  a  higher 
tribunal.  But  I  am  bound  to  notice  that  such  decisions  give  rise  to 
contentions  in  this  matter  of  consequence,  and  in  others  of  far-reach- 
ing importance/  and  these  contentions,  when  presented,  I  must  ex- 
amine. 
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It  IS  claimed  and  assumed  in  this  matter  before  me  that  tHere  is 
now  a  fundamental  difference  in  this  jurisdiction  between  an  appli- 
cation for  ancillaxy  letters  and  an  application  to  prove  in  this  juris- 
diction de  novo  a  foreign  will  aifecting  movable  property  and  per- 
sons in  this  jurisdiction.  It  is  here  claimed  that  in  die  instance  of 
an  application  for  ancillary  letters  (which  are  really  an^r  letters  in 
aid  of  foreign  administration)  the  validity  of  such  foreign  will  is 
not  open  to  attack.  But  if  the  form  of  the  application  is  for  an  orig- 
inal probate  or  a  probate  de  novo  of  a  foreign  will,  then  the  validity 
of  the  will  is  open  to  attack  for  any  cause  impeaching  a  domestic 
Mrill  in  this  jurisdiction.  It  may  be  that  this  contention  is  sound  in 
law,  but  I  take  leave  to  doubt  it.  It  seems  to 'me  that  if  a  surrogate 
should  on  any  application,  either  original  or  ancillary,  undertake  to 
question  the  validity  of  a  foreign  will,  recognized  as  valid  in  the  foreign 
state  in  which  was  the  testator's  last  domicile,  some  higher  law  or 
equity  would  intervene  in  some  form  and  deprive  that  surrogate  of 
such  an  improper  jurisdiction. 

If  the  surrogate  alone  cannot  apply  the  doctrine  of  "renvoi,"  as 
other  courts  can,  then  some  other  court  of  the  state  may.  It  would 
be  the  height  of  absurdity,  in  my  judgment,  if  a  will  made  by  c»ie 
of  French  descent,  who  was  long  and  permanently  domiciled  in 
France  and  recognized  to  b^  valid  by  the  laws  of  France,  could  be 
adjudged  by  a  surrogate  of  New  York  to  be  invalid  in  Prance  or 
in  this  country  for  want  of  testamentary  capacity  by  the  laws  of 
either  France  or  this  country.  Of  course  the  foreign  will  might  be 
insufficient  for  reasons  apparent  on  its  face  to  operate  as  a  transfer 
of  property  in  this  country,  but  that  is  another  and  different  ques- 
tion, to  be  answered  in  another  and  different  way  than  in  either  an 
ancillary  or  original  probate  proceeding. 

Let  us  examine  the  present  distinction  between  the  practice  r^- 
ulating  ancillary  letters  and  original  letters  issued  here  on  a  for- 
eign will.  It  is,  I  think,  comparatively  modem.  Formerly  the  test 
of  an  ancillary  administration  did  not  depend  on  the  form  of  the 
letters  issued  by  the  probate  judge  or  surrogate,  but  on  the  facts  of 
a  given  case.  If  a  foreign  will  was  in  any  proceeding,  no  matter 
what,  proved  to  be  de  facto  or  valid,  accoroing  to  the  law  of  a  tes- 
tator's own  domicile,  and  a  supplementary  administration  was  re- 
quired here,  such  administration  here  was  regarded  as  ancillary. 
See  generally  Woemer's  Amer.  Law  of  Administration  (2d  Ed.)  p. 
360,  and  cases  cited;    Ordronaux  v.  Helie,  3  Sandf.  Ch.  512,  518. 

Precisely  when  the  practice  arose  in  the  Anglo-American  courts  of 
probate  of  granting  ancillary  letters  or  foreign  wills,  as  contradistin- 
guished from  ordinary  letters,  is  somewhat  uncertain.  From  a  brief 
examination,  I  am  inclined  to  think  that  it  arose  comparatively  recently, 
and  as  a  matter  of  public  convenience.  In  the  last  two  preceding 
centuries  the  increased  mobility  of  human  society  has  naturally  oc- 
casioned new  questions  involving  domicile  and  the  conclusive  ex- 
traterritorial effect  of  foreign  administrations.  These  questions  gave 
rise  to  new  forms  of  procedure.  But  new  forms  of  procedure  do 
not  affect  substantive  law.    The  reverse  is  always  the  case. 

At  first,  in  the  probate  courts  of  England^  there  seems  to  have 
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been  some  doubt  as  to  the  binding  effect  there  of  any  foreign  admin- 
istration. In  the  Goods  of  Read,  1828,  I  Hagg.  Ecc.  174.  But  there 
was  soon  a  tendency  to  recognize  it  as  controlling  where  the  de- 
ceased foreigner  left  property  in  England.  Viesca  v.  D'Aramburu, 
2  Curt.  277.  Mr.  Burgin  in  his  Treatise  on  the  Administration  of 
Foreign  Estates,  gives  an  excellent  precis  of  the  rise  of  this  doc- 
trine in  England  ^apter  21).  In  some  instances  international  trea- 
ties next  came  to  regulate  the  administration  of  the  estates  of  for- 
eigners. Dicey,  Conf .  Laws,  446,  note  1.  I  have  had  such  instances 
constantly  before  me  in  this  couft,  and  the  treaty  is  then  controlling. 
So  it  was  that  in  course  of  time  it  became  so  much  a  matter  of  course 
to  grant  local  ancillary  letters  to  foreign  eicecutors,  that  a  special 
adjective  procedure  appears  to  have  been  devised  to  facilitate  the 
process  of  obtaining  ancillary  letters.  This  procedure,  originating 
in  the  domestic  probate  courts,  in  the  course  of  codification  came 
to  bcj  restated  in  the  codifying  statutes  of  this  state.  Then  jurid- 
ical hypothesis  stepped  in  and  attributed  to  the  statute,  if  I  am  not 
misinformed,  the  surrogate's  entire  authority  for  the  issuance  of 
ancillary  letters.  In  my  humble  opinion  the  growth  of  the  law  reg- 
ulating ancillary  administration  in  our  probate  courts  was  the  ex- 
act converse  of  the  late  juridical  hypothesis,  which  may  be,  howev- 
er, justified  by  the  theory  that  when  a  statute  directs  the  mode  of 
issuing  letters,  it  is  to  be  regarded  as  exclusive,  provided  the  inten- 
tion of  the  acts  conferring  on  Surrogates'  Courts  an  historic  and 
definite  jurisdiction  is  ignored  or  disregarded  altogether,  as  is  the 
tendency  in  this  state  since  the  adoption  of  the  Constitution  of  1821. 

If  we  go  further  in  our  analysis  of  principles  we  shall  probably 
fiuid  that  the  basis  of  our  domestic  law  of  ancillary  administration 
in  aid  of  administrations  on  foreign  wills  really  depended  originally 
on  the  growth  of  international  comity  and  the  rules  of  what  is  called 
private  international  law.  See  Despard  v.  Churchill,  53  N.  Y.  199. 
The  principles  enunciated  in  that  system  were  founded  on  the  rec- 
ognition of  the  fact  that  there  can  be  but  one  estate  of  a  foreigner 
who  dies  owning  property  both  at  home  or  abroad,  or  in  states  where 
he  is  not  domiciled.  Private  international  law  recognized  that  the 
true  situs  of  the  property  rights  of  such  foreigners  is  at  his  own 
last  domicile.  But  it  was  forced  to  recognize  also  that  as  every  sov- 
ereign state  claims  dominion  by  vis  major  to  regulate  the  transfer 
of  all  property  within  its  own  territorial  jurisdiction,  the  property 
rights  of  such  foreigner,  to  his  property  situated  outside  of  the  state 
of  his  domicile,  could  be  transferable  only  subject  to  such  rules  as 
the  state,  in  which  the  property  is  situated,  chose  to  impose.  The 
necessities  of  this  last  fact  probably  gave  rise  to  the  modern  prac- 
tice now  regulating  ancillary  administration  of  the  estates  of  for- 
eigners, and  to  the  code  distinctions  between  applications  for  prin- 
cipal or  chief  administrations  and  applications  for  ancillary  admin- 
istrations. 

[4]  It  now  becomes  necessary  to  notice  the  prior  practice  of  pro- 
bate courts  when  the  foreign  will  was  made  in  a  country  where  the 
civil  law  prevails.    In  the  instance  of  the  wills  of  inhabitants  of  those 
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countries  where  the  Anglo-American  probate  system  does,  not  pre- 
vail and  there  is  no  executor  of  a  will,  the  custom  of  both  English 
and  domestic  courts  of  probate  has  been  to  recognize  the  right  of 
the  "heir,"  or  "universal  l^atee,"  to  ancillary  administration.  Lau- 
enville  v.  Anderson,  2  Sw.  &  Ir.  24;  Ross  v.  Willett,  76  Hun,  211, 
27  N.  Y.  Supp.  785;  In  the  Goods  of  Smith,  [1868]  16  W.  R.  1130; 
In  the  Goods  of  Earl,  [1867]  L.  R.  1,  P.  &  D.  450;  St.  Jurgo  v.  Duiis- 
comb,  2  Bradf.  Sur.  106.  And  see  Burgin,  Law  of  Administration 
of  Foreign  Estates,  ffenerally. 

In  the  system  of  the  civil  law  the  "heir"  or.  "universal  le^tee" 
takes  the  place  of  the  executor  of  the  common-law  system.  Those 
familiar  with  our  early  law  will  remember  that  at  first  it  was  thought 
that  there  could  be  no  will  without  an  executor,  who  was  held  to  be 
the  "heres"  of  the  Rcwnan  law.  It  was  on  the  strength  of  the  adju- 
dications last  mentioned  above,  which  I  unfortunately  omitted  to 
cite  in  my  opinion,  that  I  decided  Matter  of  Conndl,  ^  Misc.  Rep. 
325,  ISS  N.  Y.  Supp.  397,  affirmed  175  App.  Div.  986,  162  N.  Y. 
Supp.  1114,  and  reversed  221  N.  Y.  190,  116  N.  E.  986.  In  the 
course  of  the  appeal  from  my  judgment  in  the  Connell  Case  none 
of  such  decisions  seems  to  have  been  noticed,  and  although  long 
recognized  in  practice  they  were,  I  think,  overturned,  in  effect,  by 
the  Court  of  Appeals,  with  the  possible  result  that  there  can  now 
be  no  ancillary  administration  in  this  state  on  wills  made  in  Latin 
countries  where  the  civil  law  prevails,  unless  it  be  that  the  new  and 
very  important  statutory  amendment,  to  which  I  shall  hereafter  re- 
fer, obviates  this  sweeping  effect  of  the  final  decision  in  the  Con- 
nell Case,  and  thus  causes  our  present  law  to  conform  with  the 
modem  rules  of  private  international  law,  now  regulating  ancil- 
lary administration  in  other  conmion-law  countries  when  the  will 
is  that  of  a  foreigner  domiciled  in  a  Latin  country. 

[5]  The  Court  of  Appeals  has  lately  decided,  as  I  understand  it, 
that  a  next  of  kin  may  intervene  in  a  proceeding  for  ancillary  let- 
ters of  administration  for  the  purpose  of  raising  the  question  of  ju- 
risdiction of  the  court  to  issue  such  letters.  Matter  of  Connell,  221 
N.  Y,  190,  116  N.  E.  986.  This  overrules  a  contrary  practice  in  this 
court  founded  on  the  statute  which  required  notice  to  creditors  only. 
Therefore  Anna  Von  Wernstedt  has  a  right  to  intervene  in  this 
proceeding  and  her  intervention  cannot  now  be  dismissed. 

[8,  7]  As  I  have  already  indicated,  it  seems  that  the  old  jurisdiction 
of  the  surrogate  to  issue  ancillary  letters  is,  by  the  Council  Case,  made 
dependent  wholly  upon  the  existence  of  the  preliminary  requirements 
prescribed  by  section  2629  of  the  Code,  and  that  there  can  be  no  an- 
cillary administration  on  a  will  not  admitted  to  "probate."  In  Matter 
of  Connell,  supra,  the  Court  of  Appeals  held  that  a  will  executed  be- 
fore a  notary  and  certain  witnesses  in  the  Province  of  Quebec,  Canada, 
and  registered  in  a  certain  office  there,  was  not  "admitted  to  probate" 
within  the  meanings  of  those  words  in  (former)  section  2695  of  the  Code 
so  as  to  justify  this  court  in  granting  ancillary  letters.  Now  we  come 
to  the  real  question  arising  on  this  application.  The  Connell  decision 
was  made  upon  the  particular  language  of  the  section  of  the  Code  in 
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relation  to  ancillary  letters  which  was  in  f6rce  prior  to  September  1, 
1914.   At  that  time  section  2695  read: 

"Where  a  will  of  personal  property,  made  by  a  person  who  resided  without 
the  state  at  the  time  of  the  execution  thereof,  or  at  the  time  of  his  death,  has 
been  admitted  to  probate,  within  the  foreign  country,  or  within  the  state,  or 
the  territory  of  the  United  States  where  It  was  execated." 

In  the  extensive  modification  of  the  sections  of  the  Code^  relating  to 
Surrogates'  Courts  effected  by  chapter  443  of  the  Laws  of  1914,  sec- 
tion 2695  was  numbered  2629  and  amended  so  as  to  read  as  follows; 

"Where  a  wlU  of  personal  propeity  made  by  a  person  who  resided  without 
the  stiate  at  the  time  of  the  execatlon  thereof,  or  at  the  time  of  his  death,  has 
been  admitted  to  probate  or  ^iahlished  within  the  foreign  country,  or  ad- 
mitted to  probate  within  the  state  or  the  territory  of  the  United  States,  where 
it  was  executed." 

It  is  to  be  noted  that  the  amendment  consists  in  the  words  "or  estab- 
lished" before  the  words  "within  the  foreign  country."  As  it  is  the 
amended  section  which  must  govern  me  in  this  application,  it  seems 
to  me  that  the  question  to  be  considered  is  whether  the  procedure  adopt- 
ed by  the  notary  with  whom  the  will  was  deposited  in  appearing  be- 
fore the  president  of  the  civil  tribunal  of  Nice  and  having  the  will 
opened  and  read  and  recorded  in  that  court  constituted  such  a  deter- 
mination of  the  testamentary  Character  of  the  script  as  would  be  com- 
prehended within  the  words  ''established  within  the  foreign  country" 
as  used  in  section  2629  of  the  Code. 

A  careful  consideration  of  the  amendment  leads  me  to  believe  that  it 
ought  to  be  held  that  it  was  the  intention  of  the  Lepslature  in  adding 
the  words  "or  established"  after  th'e  words  "admitted  to  probate"  to 
distinguish  between  the  procedure  necessary  to  the  probate  of  a  will  as 
required  by  the  laws  of  this  state  or  the  kws  of  any  state  or  territory 
in  the  United  States  and  the  procedure  required  to  give  effect  to  a 
testamentary  instrument  by  the  laws  of  a  foreign  country,  particularly 
one  where  the  dvil  law  prevails.  If  this  inference  is  correct  the  amend- 
ment requires  the  issuance  of  ancillary  letters  in  this  state  where  a 
testamentary  disposition  of  property  made  by  a  resident  of  a  foreign 
state  has  been  made  effective  because  of  a  compliance  with  the  for- 
malities prescribed  by  the  laws  of  the  foreign  state.  If  the  Legisla- 
ture did  not  intend  to  distinguish  between  our  requirements  for  probate 
and  those  required  by  the  law  of  many  foreign  states,  the  addition  of 
the  words  "or  established"  would  have  been  unnecessary,  particularly 
in  view  of  the  fact  that  the  word  "probate"  is  used  strictly  only  in  con- 
nection with  wills  executed  in  English  speaking  possessions  or  in  any 
of  the  states  or  territories  of  the  United  States,  while  the  word  "es- 
tablished' is  used  exclusively  in  connection  with  other  foreign  coun- 
tries. 

The  very  learned  counsel  for  the  objector  contends,  with  his  usual 
learning  and  acumen,  that  the  word  "established"  was  intended  by  the 
Legislature  to  apply  to  an  action  or  proceeding  in  the  Supreme  Court, 
or  a  similar  proceeding  in  a  court  of  a  foreign  country,  and  that  until 
such  a  proceeding  had  been  terminated  and  the  will  established,  this 
court  would  have  no  jurisdiction  to  issue  ancillary  letters.     If  this 
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c6nteDition  were  valid,  no  testamentary  disposition  of  property,  recog- 
nized as  effective  under  the  laws  of  France  for  the  purpose  of  dispos- 
ing of  all  of  the  personal  property  of  a  testator,  could  ever  be  the  basis 
of  ancillary  letters  in  this  state,  unless  an  action  had  been  brought  to 
determine  the  validity  of  such  testamentary  disposition  in  a  competent 
tribunal  in  France.  If  none  of  the  heirs  or  next  of  kin  contested  the 
validity  of  such  testamentary  disposition,  there  would  be  no  occasion 
for  such  a  proceeding  in  a  French  tribunal.  If,  for  instance,  in  the 
matter  under  consideration,  Anna  Von  Wemstedt  had  not  begun  a  pro- 
ceding  to  declare  the  will  invalid,  nothing  would  have  been  done  in 
addition  to  the  proceedings  which  hafi  already  been  taken  before  the 
president  of  the  civil  tribunal,  and  therefore,  according  to  contention 
of  counsel,  no  ancillary  letters  could  ever  have  been  granted  in  this 
state. 

I  am  consequently  not  profoundly  impressed  with  the  reasoning  of 
the  contention  that  the  Legislature  had  intended  by  the  word  "estab- 
lished" a  proceeding  in  a  foreign  state  substantially  similar  to  an  action 
in  our  Supreme  Court  to  establish  a  will.  It  seems  to  me,  from  an  ex- 
amination of  the  French  Code  and  the  record  of  the  proceeding  before 
the  civil  tribunal  of  Nice,  that  the  will  of  the  testatrix  was  "established" 
before  that  tribunal  within  the  sensible  and  real  meaning  of  the  re- 
quirements of  section  2629,  C  C.  P.,  and  that  the  universal  legatee,  to 
whom  "envoi  en  possession"  was  granted  by  that  court  is  justly  entitled 
to  receive  ancillary  letters  in  this  court.  In  view  of  the  fact,  however, 
that  a  proceeding  is  pending  in  the  civil  tribunal  of  Nice  to  determine 
the  validity  of  the  will,  I  will  direct  that  ancillary  letters  issue  to  the 
applicant  only  upon  his  giving  a  bond  in  the  value  of  the  personal  prop- 
erty of  the  deceased  located  in  this  state,  I  doubt  if  I  can  go  farther 
if  all  my  powers  as  a  judge  are  narrowly  confined  by  the  letter  of  stat- 
utes, as  maintained  in  this  state,  and  denied  by  the  United  States  Su- 
preme Court.  Mc Arthur  v.  Scott,  113  U.  S.  399,  5  Sup.  Ct.  652,  28  L. 
Ed.  1015. 

It  is  also  contended  on  behalf  of  Anna  Von  Wemstedt  that  the  pa- 
pers submitted  on  the  application  for  ancillary  letters  did  not  comply 
with  the  requirements  of  section  45  of  the  Decedent  Estate  Law  (Con- 
sol,  lyaws,  c  13).  While  there  are,  perhaps,  minor  defects  in  the  au- 
thentication of  the  papers,  they  have  been  expressly  waived  by  coun- 
sel, and  irrespective  of  waiver  I  find  that  there  has  been  a  substantial 
compliance  with  the  requirements  of  that  section. 

Settle  order  on  notice. 
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POLLT  et  aU  T.  ABONY  et  %L 
(Supreme  Court,  Appellate  Term,  First  Department.    Kovember  14,  1918.) 

1.  Sales    ^=s>273(4) — Undxb    Paiotcuulb    Brand— Fitness — Implied    Wab- 

BANTT. 

Where  there  was  no  special  notification  of  any  particalar  purpose  for 
which  "GefaUonla  (^eese^'  was  bought,  and  no  claim  made  that  It  was 
not  according  to  contract  until  two  months  after  delivery,  although  invoice 
provided  that  all  daims  should  be  made  within  five  days  after  de- 
livery, buyer  could  not  show  that  cheese  was  "too  soft  for  grating,"  in 
view  of  Personal  Property  Law,  f  96,  subd.  4. 

2.  Sai£8    «=5»273(4) — ^Undbb    Pabtioui^b    Bband— Fitkess— Iupubd    Wab- 

BANTT. 

If  artlde  sold  is  designated  by  a  particular  brand,  the  obligation  o( 
the  seller  is  fulfilled  by  delivering  goods  known  by  that  brand,  although 
they  are  not  in  fact  of  good  quality,  provided  the  goods  delivered  are  of 
merchantable  quality. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  1^  Michael  Polly  and  another  against  Harry  Arony  and 
others.  Judgment  for  defendants,  and  plaintiffs  appeal.  Reversed, 
and  judgment  directed  for  plaintiffs. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Aron  &  Wise,,  of  New  York  City  (Henry  M.  Wise,  of  New  York 
City,  of  counsel),  for  appellants. 

Hirson  &  Bertini,  of  New  York  City  (Amedeo  A.  Bertini,  of 
New  York  City,  of  counsel),  for  respondents. 

GUY,  J.  Plaintiffs  sold  to  defendants  25  cases  of  cheese,  describ- 
ed in  a  written;  contract  as  "Cefallonia  cheese  of  our  own  make." 
Three  cases  were  delivered.  Defendants  refused  to  accept  the  bal- 
ance of  the  order,  and  the  action  is  brought  tfl  recover  the  difference 
between  the  contract  price  and  the  market  price,  together  with  stor- 
age charges,  up  to  the  time  the  cheese  was  sold  for  the  defendants' 
account. 

[1]  There  is  evidence  that  the  market  price  o^  said  cheese  ma- 
terially decreased  after  delivery  of  the  3  cases.  On  the  trial  de- 
fendants' witnesses,  over  the  objection  -  and  exception  of  plaintiff's 
counsel,  testified  that  the  cheese  was  "too  soft  for  grating" ;  and  the 
judgment  rendered  in  favor  of  defend^ts  seems  to  be  based  on  the 
theory  of  an  implied  warranty.  There  was  no  special  notification 
of  any  particular  purpose  for  which  the  cheese  was  purchased,  and 
no  claim  was  made  that  it  was  not  according  to  contract  until  two 
months  after  delivery  of  the  three  cases,  although  the  invoice  read: 

"All  daims  must  be  made  within  five  daya  after  tbe  receipt  of  the  goods.** 

The  evidence  as  to  quality  was  erroneously  admitted. 
The  Sales  Act— Personal  Property  Law  (Laws  1911,  c.  57.1  [Con- 
soL  Laws,  c  41])  §  96,  subd.  4 — ^provides: 

^5»For  oilier  cases  see  same  topic  ft  RBT-NUMBER  In  all  Key-Numbered  Digesto  ft  loaexes 
172N.Y.S.— 20 


Digitized  by 


Google 


306  172  NBW  TOBC  St7PPLBMBNT  <Sup.  Ct 

"In  the  case  of  a  contract  to  sell  or  a  sale  of  a  specified  artide  under  its 
patent  or  other  trade  name,  there  is  no  implied  wairanty  as  to  its  fitness 
for  any  particular  purpose." 

[2]  The  settled  rule  is  correctly  stated  in  35  Cyc.  218,  as  follows; 

"If  the  article  sold  is  designated  by  a  particular  brand  •  •  •  the  obli- 
gation of  the  seller  is  fulfilled  if  he  divers  goods  known  by  tlmt  brand  al- 
though they  are  not  in  fact  of  good  quality"  (see,  also,  Beck  y.  Sheldon,  48 
N.  Y,  870 ;  Davis  CSalyx  Drill  Ck>.  v.  Mallory,  137  Fed.  832,  69  O.  C.  A.  602,  d9 
U  R.  A.  973 ;  TeUer  v.  Kinlen,  165  App.  Dlv.  851,  150  N.  Y.  Supp.  966) 

— ^provided  the  goods  delivered  are  of  merchantable  quality. 

Plaintiffs  made  out  their  cause  of  action,  to  which  no  valid  defense 
was  interposed.  The  judgment  must  therefore  be  reversed,  with  $30 
costs,  and  judgment  directed  in  favor  of  plaintiffs  for  the  full 
amount  claimed,  with  costs  in  the  court  below.    All  concur. 


GREENFIMJ>  y.  INTERNATIONAL  OXYGEN  GO.,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department    Novemher  14,  1918.) 

Damages  ^»191 — Evidence — REASONABLBNsas  or  EzFENass  Incubbbd. 

A  judgment  for  damages  to  plalntUTs  property  Incurred  in  a  collisicm 
cannot  be  sustained,  where  there  is  no  evidence  of  the  reasonableness  of 
the  charges  paid  and  expenses  incurred,  as  aUeged  by  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Hyman  Greenfield  against  the  International  Oxygen 
Company,  Incorporated.  From  a  judgement  for  plaintiff,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MTJLr 
LAN,  JJ. 

James  J.  Mahoney,  of  New  York  City,  for  appellant 
Joel  Krone,  of  New  York  City,  for  respondent 

GUY,  J,  On  or  about  February  23,  1918,  there  was  a  collision  be- 
tween the  two  motor  trucks  of  the  parties,  and  the  action  was  to  re- 
cover $250  damage  all^;ed  to  have  been  inflicted  on  plaintiff's  truck. 
The  justice  awarded  judgment  for  the  full  amount  of  the  daim. 

Plaintiff's  bill  of  particulars  specifies:  Paid  for  repairing  automo- 
bile truck,  $94.83;  hiring  truck  four  days,  at  $30,  $120;  expressing 
parts  to  New  Brunswick,  N.  J.,  $7;  i)aid  for  new  parts,  $10;  fares 
and  telephones,  $18.17 — ^making  a  total  of  $250.  While  the  proof  of 
defendant's  negligence  is  not  quite  satisfactory,  we  would  not  be  dis- 
posed to  question  the  findings  of  the  trial  judge  on  the  facts,  but  for 
the  failure  of  plaintiff's  proofs  to  justify  the  damages  reoovered. 

The  only  specific  injury  testified  to  by  plaintiff's  driver  was  that  the 
steering  arm  of  the  truck  was  broken.  Against  objection,  the  driver 
testified  that  he  paid  $40  to  have  the  truck  pulled  out  of  the  ditch ; 
$120  for  four  days'  hiring  of  another  truck,  while  plaintiffs'  truck  ^ras 

^s»For  other  cases  ses  sams  topic  ft  KBT-NXTMBBR  In  all  Key-Numbered  Dlsssts  *  Inilex«a 


Digitized  by 


Google 


Sap.  Ct)  IN  MB  PiBpw  807 

out  of  commission;  $5  for  "parts'^;  and  $18  for  fares  and  telephones. 
There  was  no  evidence,  of  the  reasonableness  of  the  charges,  or  for  the 
necessihr  of  some  of  these  expenditures ;  and  from  the  testimony  of 
pkintin's  witness  Potter  that  $15  was  a  reasonable  charge  for  pulling^ 
the  truck  out  of  the  ditch  it  would  seem  that  some  repairs  were  in- 
cluded in  the  $40  item ;  hut  what  these  repairs  were,  or  whether  the 
charge  therefor  was  reasonable,  there  is  no  proof.  Nor  is  it  at  aU 
clear  from  the  evidence  that  defendant  should  be  charged  with  Pot- 
ter's bill  for  the  repairs,  making  up  $75.59. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  $30  costs  to  appellant  to  abide  the  event  All  concur. 


(105  HiBC.  Bep.  21) 

In  re  PIREW.  > 

(Supreme  Court,  Special  Term,  Erie  County.    November  11,  1918.) 

C0I7BIB    ^=9163 — OiTT     COUKT — JUMSSDIOTION— TlTLB    TO     BSAIil    PsOFEBlKr — 
SUIDCABY    PbOOEEDINGS — "OlVII.   ACTION." 

Under  Buffalo  City  Charter,  providing  that  its  City  Court  shall  not 
have  jurisdiction  of  a  "dvll  action'*  involving  title  to  real  estate,  but 
shall  have  Jurisdiction  of  summary  proceedings  to  remove  tenan'ls  and 
"others,"  it  is  not  ousted  of  Jurisdiction  of  summary  proceedings,  under 
Code  Civ.  Proc.  S  2282,  subd.  4,  to  remove  i^uatters,  by  defendants  plead- 
ing title  to  the  land. 

lEd.  Note. — For  other  deflniti<»is,  see  Words  and  Phrases,  First  and 
Second  Series,  Civil  Action— Case— Suit— Etc] 

Appeal  from  City  Court  of  Buffalo. 

Application  by  Alice  R.  Pirew  for  removal  of  Thomas  Mullen  and 
others  from  premises  in  the  city  of  Buffalo.  From  an  order  granting: 
the  petition,  and  directing  a  warrant  to  issue  to  put  petitioner  in  pos- 
session, defendants  appeal.    Affirmed. 

Daniel  J.  Hanley,  of  Buffalo,  for  appellants. 

Simon  Fleischmann  and  Thomas  D.  Powell,  both  of  Buffalo,  for  re- 
spondent 

WHEELER,  J.  This  proceeding  was  begun  by  petition  to  the  City 
Court  of  Buffalo  under  the  provisions  of  section  2232,  subd.  4,  of  the 
Code  of  Civil  Procedure,  to  remove  the  parties  named  from  the  prem- 
ises described  as  squatters  thereon.  The  petitioner  prevailed  in  the 
court  below,  and  an  appeal  is  now  taken  to  this  court. 

We  will  not  undertake  to  discuss  the  case  in  so  far  as  the  City  Court 
disposed  of  the  proceedings  on  its  merits.  If  the  City  Court  had  au- 
thority to  entertain  jurisdiction,  then  its  judgment,  in  our  opinion,  was 
correct  and  fully  sustained  by  the  evidence.  It  only  remains  for  us  to 
consider  the  question  of  law  raised  and  argued  as  to  the  right  of  the 
City  Court  to  entertain  jurisdiction  of  the  case  at  all. 
^  The  defendant  William  Moore  by  his  amended  answer  alleged  con- 
tinuous possession  by  himself  and  predecessors  of  the  premises  in 

Cs»For  oUier  cases  see  same  topfc  &  KSY-NUMBER  in  aU  Key-Numbered  DlgesU  A  In<leze» 
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question  for  more  than  20  years,  and  alleged  that  he  holds  said  parcel 
of  land  under  claim  of  title  in  fee  exclusive  of  all  other  rights,  and  ad- 
verse to  the  alleged  title  of  the  petitioner.  In  the  opening  of  the  trial 
the  defendant  mdved  the  City  Court  for  the  dismissal  of  these  proceed- 
ings, on  the  ground  that  under  the  provisions  of  section  17  of  the 
charter  of  the  city  of  Buffalo  relating  to  the  organization  of  the  City 
Court,  said  court  had  no  jurisdiction  to  entertain  the  proceeding,  in- 
asmuch as  the  case  involved  the  title  to  real  property.  These  conten- 
tions by  appellants'  counsel  were  overruled,  but  on  tfiis  appeal  are  re- 
newed and  urged. 

Section  17  of  the  charter  above  referred  to  provides : 

"The  said  City  Court  of  Buffalo  shaU  not  have  Jurisdiction  of  any  dvll 
action  in  either  of  the  following  cases:  1.  In  any  case  involving  the  title  to 
real  property." 

Section  20  of  the  same  act,  however,,  provides  that  this  court  shall 
have  jurisdiction,  except  as  provided  in  section  21  in  the  following  ac- 
tions and  proceedings: 

"13.  In  summary  proceedings  tinder  title  2  of  chapter  17  of  the  Ck>de  of 
Civil  Procedure  to  recover  possession  of  land  situate  in  the  dty  of  Buffalo, 
and  to  remove  tenants  and  others  therefrom.** 

This  proceeding  is  under  section  2232,  forming  a  part  of  title  2, 
chapter  17,  of  the  Code  of  Civil  Procedure.  It  would  thus  seem  that 
section  21  of  the  charter  expressly  conferred  on  the  City  Court  juris- 
diction to  try  and  dispose  of  cases  of  this  kind-  The  sole  question 
presented  would  he  whether  the  person  sought  to  be  removed 
was  a  squatter.  And  if  that  was  made  to  appear  the  City  Court  was 
right  in  ordering  his  removal.  This  is  a  specisd  proceeding,  and  not  an 
action.  It  will  be  noted  that  section  17  of  the  charter  prohibits  the 
court  taking  jurisdiction  in  **civil  actions."  Section  21,  subdivision  13, 
gives  the  City  Court  jurisdiction  "in  a  summary  proceeding  *  *  * 
to  remove  tenants  and  others."  This  distinction  between  actions  and 
special  proceedings  has  been  recognized  by  the  courts  in  the  disposi- 
tion of  similar  cases. 

In  the  case  of  Quinn  v.  Quinn,  46  App.  Div.  241,  61  N.  Y.  Supp. 
684,  it  was  held  the  City  Court  of  New  York  was  not  ousted  of  juris- 
diction in  summary  proceedings  to  recover  possession  of  real  property 
by  reason  that  a  title  is  involved,  holding  the  provisions  of  the  Code 
of  Civil  Procedure  which  require  a  dismissal  in  cases  of  disputed  title 
relate  only  to  actions  as  distinguished  from  specia'  proceedings.  This 
case  was  followed  by  that  of  Drake  v.  Cunningham,  127  App.  Div.  80, 
111  N.  Y.  Supp.  199,  where  the  case  of  Quinn  v.  Quinn  was  cited. 
Writers  recognize  the  distinction.  See  McAdam  on  Landlord  and 
Tenant,  vol.  3,  page  294.  See,  also.  Sage  v.  Crosby,  33  Misc  Rep.  117, 
67  N.  Y.  Supp.  139;  Dorschel  v.  Burkly,  18  Misc.  Rep.  240,  41  N.  Y. 
Supp.  389.  In  this  connection  it  will  not  be  out  of  place  to  call  atten- 
tion to  section  2264  of  the  Code  providing  that — 

**A  final  order,  made  in  a  special  proceeding,  taken  as  prescribed  in  this 
title,  is  not  a  bar  to  an  action  of  ejectment  to  recover  the  property  affected 
thereby." 
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It  would  seem  to  have  been  the  intention  of  the  Legislature  to  pre- 
serve the  substantial  rights  of  the  parties,  and  to  |^ve  them  an  op- 
portunity to  litigate  their  claims  by  an  ejectment  action  in  the  highest 
courts,  if  they  so  desire,  but  at  the  same  time  by  a  summary  special 
proceeding  in  the  lower  court  to  determine  who  is  apparently  entitled 
to  possession  of  red  property,  and  put  them  into  such  possession 
throu^  a  proceeding  quickly  heard  and  disposed  of,  without  imperil- 
ing and  delaying  'meritorious  right  of  possession  by  technical  pleas  of 
title. 

We  think  the  order  appealed  from  should  be  affirmed,  with  costs  of 
appeal.    So  ordered. 


a84  App.  Div.  04$ 

WIBTH  V.  WIBTH. 

(Supreme  Court,  Appellate  DlvlsJon,  First  Department    November  8,  1918,) 

1.  Divorce  ^=^108 — ^Pleading — Evidence. 

A  judgment  for  separation  and  alimony  on  ground  of  cruelty  Is  not 
supported  by  evidence  respecting  charges  not  pleaded,  since  the  nature 
and  eircomstanc^  and  time  and  place  of  each  act  of  defendant's  mls- 
coDduct  must  he  pleaded,  in  view  ct  Code  Civ.  Proc.  §  1764. 

2,  Husband  ANn  yfim  ^=^'4— Dxttt  of  Husband  to  Suppobtt  Wife. 

The  duty  of  a  husband  to  support  his  wife  does  not  continue  while  she, 
without  just  cause,  remains  away  from  the  home  he  provides  for  her. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Emilie  Wirth  against  John  Wirth  for  separation,  custody 
of  child,  and  alimony.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P;  J.,  and  LAUGHLIN,  PAGE, 
SHE.\RN,  and  MERRELL,.  JJ. 

August.  P.  Wagcner,  of  New  York  City,  for  appellant 

Julius  D.  Tobias,  of  New  York  City,  for  respondeat. 

LAUGHLIN,  J.  [1]  This  is  an  action  for  separation  on  the  sole 
ground  of  cruel  and  iohmnan  treatment.  The  decision  and  judgment 
proceed  upon  that  and  other  grounds  not  alleged,  viz.  failure  properly 
to  provide  for'the  plaintiff  and  conduct  on  the  part  of  defendant  ren- 
dering it  unsafe 'for  plaintiff  to  cohabit  with  defendant.  The  com- 
plaint was  not  amended,  and  the  evidence  relating  to  the  grounds 
for  separaticxi^  other  thao  that  pleaded,  was  received  over  defendant's 
objection,  duly  interposed,  that  the  evidence  was  not  jvithin  the  issues. 
The  judgment  cannot  be  supported  by  the  evidence  with  respect  to 
the  charges  not  pleaded  for  the  nature  and  circumstances  of  the 
defendant's  misconduct  and  the  time  and  place  of  each  act  complained 
of  must  be  pleaded.    Code  Civ.  Proc.  §  1764. 

[2]  The  only  evidence  offered  on  the  trial  was  the  testimony  of 
the  plaintiff.  In  so-  far  as  the  evidence  relates  to  misconduct  spec- 
ified in  the  complaint,  it  was  condoned,  foi;  the  parties  continued  to 
live  together  down  to  the  time  of  the  separation,  and  such  of  it  as 
was  of  a  serioua  nature  occurred  many  months  before,  and  none  of 
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it  took  place  at  or  about  thie  tim^  of  the  Separation*  Moreover,  the 
misconduct  pleaded  \yas  not  the  cause  of  the  separation.  The  plain- 
tiff, according  to  her  own  testimony,  left  the  defendant  for  the  rea- 
sons that  he  was  not  contributing  toward  the  support  of  herself  and 
daughter,  who  was  about  5  years  of.  age,  as  much  as  she  thought  he 
should,  and  that  he  wished  her  to  work  out  and  earn  money,  and  to 
continue  to  live  with  him,  which  she  was  unwilling  to  do,  and  she  there- 
upon left,  taking  the  child  witli  her.  If,  however,-  the  plaintiff  were  en- 
titled to  the  benefit  of  the  evidence  thus  erroneously  received,  it  would 
be  insufficient  to  sustain  the  judgment.  Of  course,  the  duty  of  the  de- 
fendant to  support  his  child  continues,  and  the  law  prescribes  a  rem- 
edy for  requiring  performance  of  that  duty.  So,  too,  it  is  his  duty 
to  support  his  wife,  but  not,  on  the  evidence  here  adduced,  while 
she  sees  fit  to  remain  away  from  the  home  he  provides  for  her.  Noth- 
ing, so  far  as  appears,  has  occurred  to  render  it  improbable  that  these 
parties  may  not  be  able  to  resume  marital  relations  with  entire  safety 
to  the  plaintiff. 

It  follows  that  the  judgment,  and  the  findings  and  conclusions  of 
law  inconsistent  with  these  views,  should  be  reversed,  without  costs, 
and  appropriate  findings  and  conclusions  of  law  to  sustain  a  judg- 
ment of  nonsuit,  dismissing  the  complaint,  without  costs,  and  author- 
izing the  entry  of  such  a  judgment,  should  be  made. 

Settle  order  on  notice.    All  concur. 


(104  Misc.  Rep.  457) 

BOSENWASSER  BROS.,  Ine,  T,  PEPPER  et  aL 
(Supreme  Court,  Trial  Term,  Queens  County.    October,  1918.) 

1.  Master  and  Servant  ^=s>29 — Rights  of  EMPLorfi — Quitting  Work. 

One  employed  for  no  definite  period  may  ordinarily  quit  work  fbr  no 
reason,  and  may  threaten  his  employer  that,  unless  he  adopts  a  bu^ess 
policy  suggested  or  demanded  by  the  employ^,  the  latter  may  terminate 
the  relationship. 

2.  Torts  ^=»10 — Rights  op  EMPijort. 

Ordinarily  it  is  permissible  for  an  employe  to  urge  other  employ^  to 
quit  work  together,  or  to  threaten  their  employer  with  such  action,  nnlefls 
their  demands  are  granted,  thus  doing  In  combination  What  each  might 
lawfully  do  himself. 

3.  Torts  <@=»10 — Labor  Unions — Stbike. 

Ordinarily  a  liibor  union  may  induce  or  persuade  the  employ^  in  a 
business  conducted  by  the  owner  as  an  open  or  a  nonunion  shop  to  become 
members  of  the  union,  and  to  strike  to  compel  the  owner  to  conduct  his 
business  as  a  union  shop. 

4.  War  ^=>4 — ^Inducing  Strike — ^War  I<abor  Board. 

In  view  of  the  means  afforded  by  the  federal  government  to  adjust  dif- 
ferences between  employers  and  employes  engaged  in  war  Industries,  a 
labor  union  cannot  induce  employes  in  such  industries  to  strike,  or  not 
to  work,  and  thereby  Jeopardize  the  government's  military  operations, 
though  to  do  so  would  be  lawful  in  times  of  peace. 

5.  War  <&=>4 — Inciting  Strike — ^War  Labor  Board, 

A  manufacturer,  80  per  cent  of  whose  business  was  the  making  of 
shoes,  etc.,  for  the  government,  and  whose  factory  was  conducted  as  an 
open  sh<^,  and  who,  after  the  Instigation  of  a  strike  to  compel  unioniza- 
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tlon,  entered  into  a  contract  accomllnff  to  governmeftt  prindples  for 
eettUng  labor  disptrtes,  would  be  gmnted  an  injunction  against  a  local 
nnion»  its  officers,  agents,  etc.,  to  prevent  subsequent  repetition  of  vio- 
lence, factory  disorders,  and  strikes  during  war's  continuance. 

6.  Masteb  akd  SiSBVANT  ^=:933&— Labob  Unions — Inducing  Bbeach  of  Con- 

tract. 

It  Is  illegal  and  wrongful  for  a  trade  union  or  any  one  else  to  Insti- 
gate a  breacb  of  contract  by  employes,  either  singly  or  in  a  body. 

7.  iBjuNonoir  #»101(d) — Snixs. 

A  court  of  equity  may  restrain  a  trade  union,  its  officers,  agents,  etc^ 
from  inciting  employ^  to  violence  or  tortious  acts  In  the  conduct  of  a 
strike,  or  to  breach  their  contract  of  employment 

Action  by  Rosenwasser  Bros.,  Incorporated,  for  a  pennanent  injunc- 
tion against  Harry  Pepper,  as  President  of  Local  Union  72,  United 
Shoe  Workers  of  America,  and  others.  Trial  before  the  court  with- 
out a  jury,  and  judgment  for  plaintiflF. 

Max  Meyer,  of  Brookl)m,  for  plaintiff. 

Solomon  S.  Schwartz,  of  Broc4clyn,  for  defendants. 

SCUDDER,  J.  A  strike  occurred  in  plaintiff's  shoe  factory  on  Sep- 
tember 17,  1917,  which  was  instigated,  aided,  and  abetted  by  a  labor 
union  known  as  the  United  Shoe  Workers  of  America.  Plaintiff  there- 
upon brought  an  action  seeking  injunctive  relief  against  certain  local 
and  subordinate  organizations  of  the  union  and  certain  individuals 
who  were  officers,  members,  or  agents  thereof.  The  strike  was  accom- 
panied by  violence,  assaults,  and  mass  picketing. 

The  plaintiff  is  entitled  to  a  permanent  injunction  restraining  such 
actions.  If  this  was  all  that  there  was  to  the  case,  no  opinion  would  be 
necessary.  There  are,  however,  matters  involved  in  this  action  which 
transcend  the  usual  rights  of  the  parties,  and  forbid  its  disposition  upon 
cases  and  authorities  involving  disputes  between  capital  and  labor 
which  arose  before  the  war.  The  following  facts  differentiate  this  case 
from  the  usual  run  of  ante  bellum  capital-labor  cases : 

The  United  States  is  a  participant  in  this  the  greatest  war  of  all 
times.  In  the  performance  of  its  part  it  has  been  and  is  sending  hun- 
dreds of  thousands  of  men  to  Europe,  who  must  be  clothed  and  equip- 
ped. The  President  has  called  upon  both  manufacturers  and  workers 
to  do  their  utmost  in  the  way  of  supplying  our  forces  with  clothing  and 
equipment.  Plaintiff's  factory  is  a  large  one,  employing  about  2,500 
workers.  Eighty  per  cent,  of  its  business  is  with  the  United  States 
government,  for  which  it  is  manufacturing  shoes,  leggings,  gas  masks, 
and  other  equipment.  Prior  to  the  strike  in  plaintiff's  factory  about 
6,000  pairs  of  shoes  and  15,000  pairs  of  leggings,  besides  other  articles, 
were  being  turned  out  daily  and  shipped  to  government  stations. 
The  result  of  the  dispute  between  the  plaintiff  and  the  union,  which 
has  been  going  on  for  almost  a  year  and  is  still  going  on,  is  that  the 
output  of  the  factory  has  been  reduced  to  about  one-fifth  of  its  former 
production. 

[1,  2]  It  is  well  established  by  judicial  decisions  of  this  state  render- 
ed m  cases  which  arose  before  the  war  that  one  employed  for  no  definite 
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period  can  quit  work  for  no  reason  at  all,  and  that  such  employe  there- 
fore has  the  right  to  threaten  his  employer  that,  unless  he  adopts  a 
business  policy  suggested  or  demanded  by  the  employ^,  the  latter  will 
terminate  their  relationship;  and,  basing  their  conclusions  on  these 
elementary  rights  of  the  individual  employe,  the  same  authorities 
further  hold  that  it  is  permissible  for  an  employ^  to  urge  other  em- 
ployes to  quit  work  together,  or  to  threaten  their  employer  with  such 
action,  unless  their  demands  are  granted,  thus  doing  in  combination 
what  each  might  lawfully  do  himself.  Bossert  v.  Dhuy,  221  N.  Y.  342, 
117  N.  E.  582;  National  Protective  Ass'n  v.  Gumming,  170  N.  Y.  315, 
63  N.  E.  369,  58  L.  R.  A.  135,  88  Am.  St.  Rep.  648 ;  Auburn  Draying 
Co.  V.  Warden,  178  App.  Div.  270,  274,  165  N.  Y.  Supp.  469. 

[3]  In  other  words,  it  seems  established  as  the  law  of  this  state, 
by  decisions  of  the  higher  courts  in  cases  which  arose  before  the  war, 
that  a  labor  union  may  induce  or  persuade  the  employes  of  a  manufac- 
tory or  other  business,  which  is  conducted  by  the  owner  thereof  either 
as  an  open  or  a  nonunion  sbQP,  to  become  members  of  the  union,  and 
to  strike  in  order  to  compel  the  owner  to  conduct  his  factory  or  busi- 
ness as  a  union  shop. 

[4,  5]  It  seems  to  me  that  the  principles  announced  in  cases  which 
arose  before  the  war  cannot  be  applied  to  the  relation  between  workers 
and  employers  in  war  industries,  in  so  far  as  they  conflict  with  the 
principles  and  policies  of  the  United  States  government  in  the  conduct 
of  the  wan  The  production  of  war  industries  is  so  closely  and  im- 
mediately connected  with  actual  military  operations  tliat  it  may  be 
said  to  be  a  part  of  them.  Can  it  tlien  be 'that,  with  means  afforded 
hy  the  government  to  adjust  differences  between  employers  and  em- 
ployes in  war  industries,  a  labor  union  has  the  right,  for  any  cause 
whatever,  to  induce  or  incite  workmen  in  such  industries  to  strike,  or 
not  to  work,  and  thereby  to  jeopardize  the  successful  outcome  of  our 
country's  military  operations,  and  all  that  depends  upon  them,  even 
though  so  to  do  would  have  been  lawful  in  times  of  peace?  An  an- 
swer other  than  No  is  unthinkable. 

All  the  parties  to  the  present  controversy — ^the  employer,  the  em- 
ployes, and  the  labor  union — recognized  that  their  respective  rights 
and  rdations  to  each  other  were  modified  and  controlled  by  their  ob- 
ligations and  duties  to  the  United  States  government.  Their  recogni- 
tion of  the  principles  and  policies  of  the  United  States  government  in 
the  matter  of  the  control  of  war  industries  is  shown  by  the  evidence. 
The  contract  entered  into  between  the  plaintiff  and  the  representatives 
of  its  employes  in  October,  1917,  was  the  direct  result  of  the  media- 
tion of  the  War  Department,  and  the  department's  approval  of  the 
contract  is  shown  by  the  signature  thereto  of  the  mediator  for  the  de- 
partment. This  contract  was  in  accord  with  the  principles  and  policies 
of  the  United  States  for  the  settlement  of  labor  disputes  in  war  in- 
dustries. The  principles  and  policies  of  the  United  States  government, 
which  should  be  applied  in  the  decision  of  this  case,  have  been  recently 
set  forth  in  a  pamphlet  issued  by  the  national  War  Labor  Board.  The 
portions  thereof  which  are  especially  applicable  to  the  case  at  bar  are 
as  follows: 
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^TrindpUs  and  Policies  to  Gorern  Belations  Between  Workers  and  Etnployera 
In  War  Industries  for  the  Duration  of  the  War. 

"There  9hoiUd  he  no  «tH^M«  or  lockouia  during  the  toar. 

""Biffht  to  OrgaiUee. 

'The  right  of  workers  to  organize  in  trade  unions  and  to  bargain  collec- 
tively through  chosen  represeutatives  is  recognized  and  affirmed.  This  right 
sball  not  be  denied,  abridged,  .or  interfered  with  by  employers  in  any  man- 
ner whatsoever.    •    •    • 

''Bmployers  should  not  discharge  workers  for  membership  in  trade  onions, 
Dor  for  legitimate  trade  union  activities. 

**The  workers*  in  the  exercise  of  their  right  to  organize,  shall  not  use 
coercive  measures  of  any  kind  to  induce  persons  to  join  their  organizations, 
nor  to  induce  employers  to  bargain  or  deal  therewith. 

''Existing  Con4ition9, 

**In  establishments  Where  the  union  shop  exists  the  same  shall  continue,  and 
the  nnion  standards  as  to  wages,  hours  of  labor,  and  other  conditions  of  em- 
ployment shall  be  maintained. 

"In  establishments  where  union  and  nonunion  men  and  women  work  to- 
gether, and  the  employer  meets  only  with  employ^  or  representatives  en- 
gaged in  said  establishments,  the  continuance  of  such  conditions  shall  not  be 
deemed  a  grievance.  This  declaration,  however,  is  not  intended  In  any  man- 
ner to  deny  the  right  or  discourage  the  practice  of  the  formation  of  labor 
nnionsi  or  the  joining  of  the  same  by  the  workers  in  said  establishments,  as 
guaranteed  in  the  last  paragraph,  nor  to  prevent  the  War  Labor  Board  from 
urging  or  any  umpire  from  granting,  under  the  machinery  herein  provided,  im- 
provement of  their  situation  in  the  matter  of  wages,  hours  of  labor,  or 
other  conditions  as  shall  be  found  desirable  from  time  to  time.    *    *    * 

"Ma^Dimum  ProdiiCtion. 

"The  maximum  production  of  all  war  industries  should  be  maintained  and 
methods  of  work  and  operation  on  the  part  of  employers  or  workers  which 
operate  to  delay  or  limit  production,  or  whidi  have  a  tendency  to  arti- 
ficially Increase  the  cost  thereof,  should  be  discouraged.    •    •    • 

'Vvstom  of  Localities, 

**In  fixing  wages,  hours,  and  ooodlttons  of  labor,  regard  should  always  oe 
had  to  the  labor  standards,  wage  scales,  and  other  conditions  prevailing  in 
localities  affected. 

*'The  Living  Wage. 

"1.  The  right  of  all  workers,  including  common  laborers,  to  a  living  wage  is 
hereby  declared. 

"2.  In  fixing  wages,  minimum  rates  of  pay  shall  be  established  which  will 
insare  the  subsistence  of  the  worker  and  his  family  in  health  and  reasonable 
comfbrt." 

Subjoined  to  this  statement  of  principles  is  set  forth  a  method  of 
presenting  complaints  and  procedure.  It  is  unnecessary  to  quote  it  in 
full,  but,  in  so  far  as  it  is  relevant  to  this  case,  it  may  be  stated  that  the 
method  pointed  out  is  that  where  there  is  a  controversy  between  the 
employer  and  employes  an  adjustment  board  shall  be  formed  composed 
of  representatives  of  both  parties,  and,  in  case  of  their  failure  to  agree, 
for  the  appointment  of  an  arbitrator.  These  principles  laid  down  by 
the  national  War  Labor  Board  have  not  the  force  or  effect  of  a  stat- 
ute ;  and  they  are  quoted  only  because  they  are  a  succinct  declaration 
by  the  United  States  government  of  the  principles  which  govern  it  in 
dealing  with  labor  disputes  arising  in  war  industries. 

From  the  very  outset  of  the  war  it  was  patent  to  all  that  industrial 
peace  was  imperative  if  the  war  was  to  be  prosecuted  successfully, 
wherefore  strikes  and  lockouts  were  and  are  discountenanced,  and  in 
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cases  of  dispute  the  employer  is  called  upon  to  bargain  with  the  work- 
ers collectively,  and,  if  an  agreement  is  not  reached,  the  dispute  is 
settled  by  arbitration  under  the  auspices  of  the  War  Department  This 
procedure  is  necessary,  because  it  would  be  impracticable  for  the  Unit- 
ed States  government  to  undertake  the  adjustment  of  disputes  between 
every  individual  worker  and  his  employer;  therefor  the  government 
favors  organization  of  labor  unions,  to  the  end  that  there  may  be  col- 
lective bargaining* 

The  case  now  being  considered  was  on  trial  for  several  months,  and 
the  testimony  taken  covers  more  than  5,000  typewritten  pages.  It  is 
impracticable  within  the  limits  of  an  opinion  to  narrate  the  facts  in 
detail,  or  to  state  anything  further  than  a  bare  outline  of  the  issues 
involved.  Several  months  prior  to  the  strike  in  plaintiff's  factory 
which  occurred  in  September,  1917,  one  Oldham,  the  general  organizer 
of  the  United  Shoe  Workers  of  America,  which  had  it  headquarters  in 
Boston,  Mass.,  appointed  the  defendant  Gilman  an  organizer  for  the 
union,  and  sent  him  on  a  mission  to  organize  or  bring  into  the  union 
the  workers  in  the  shoe  factories  of  Greater  New  York  and  vicinity. 
There  were  existent  in  Greater  New  York  at  the  time  when  Gilman 
entered  upon  his  campaign  several  local  and  subordinate  organisations 
of  the  union,  among  them  being  the  defendants  Locals  Nos.  72  and  96 
and  Joint  Council  No.  7.  The  defendant  Haye  was  the  business  agent 
of  these  locals  and  joint  council,  and  the  officers  and  members  co-oper- 
ated with  and  followed  the  instructions  of  Gilman  in  his  campaign. 
The  inference  is  clear  that  power  and  authority  to  command  their  aid 
had  been  conferred  upon  Gilman.  The  defendant  Haye  seems  to  have 
been  Gilman's  principal  assistant. 

Plaintiff's  factory  was  an  open  shop  and  one  of  the  largest  concerns 
in  the  district  to  which  Gilman  had  been  assigned.  It  is  natural  that 
Gilman's  first  efforts  should  be  directed  mainly  against  it.  One  Dow, 
an  acquaintance  of  Haye,  secured  employment  as  a  cutter  in  plain- 
tiff's factory  a  few  weeks  before  the  trouble  commenced.  By  secret 
means  discontent  was  spread  among  plaintiff's  workmen.  Dow,  acting 
as  leader  of  some  malcontent  cutters,  arranged  through  Haye  meet- 
ings between  them  and  Gilman.  These  meetings  were  addressed  by 
Gilman  and  Haye.  Gilman  in  his  speeches  told  the  men  in  substance 
that  they  should  join  the  union  and  become  members,  because  they  were 
working  under  very  bad  conditions  in  comparison  with  union  factories, 
and  that  by  joining  the  union  they  could  fight  for  better  conditions  and 
be  organized  together;  that  it  was  a  good  time  to  be  organized,  and 
to  ask  for  more  money,  because  the  plaintiff  was  working  under  gov- 
ernment contracts,  and  would  be  compelled  to  give  anytiiing  they  want- 
ed, that  they  could  never  get  a  better  opportunity. 

A  meeting  took  place  on  Monday  night,  August  27,  1917,  at  162 
Waverly  avenue,  Brooklyn,  the  Greater  New  York  headquarters  of 
the  union.  Substantially  all  of  plaintiff's  cutters  and  choppers  attend- 
ed this  meeting.  For  the  most  part  the  men  were  Russian  or  Polish 
Jews.  Many  of  them  could  not  speak  the  English  language.  Gilman 
assumed  the  role  of  an  expert  organizer  with  ereat  e3q)erience,  and 
acted  as  the  confidential  adviser  and  director  of  this  meeting.    He  prcr- 
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cured  the  men  to  sign  sipplications  for  membership  in  his  union  and  to 
pay  a  fee  of  $1,  which  was  collected  by  Business  Agent  Haye.  The 
cutters  applied  for  membership  in  Local  72,  and  the  employes  in  other 
departments  of  plaintifPs  factory  applied  for  membership  in  Local 
No.  96. 

At  Oilman's  8uggesti<m  a  committee  was  appointed  to  formulate  a 
demand  for  increased  pay  to  be  presented  to  plaintiff.  With  the  aid  of 
Haye  a  price  list  was  prepared  covering  all  departments  of  plaintiflTs 
factory.  This  price  list  was  typewritten  and  in  the  English  langus^c. 
It  was  evidently  intended  to  be  a  contract  between  the  union  and  the 
plaintiflF.  It  was  headed  with  the'  names  "The  United  Shoe  Workers 
of  America"  and  "Rosenwasser  Bros.,"  and  at  the  foot  spaces  were 
left  for  signatures  as  follows:    "Signed  for  U.  S.  of  A.  Local  72 

"and  "Signed  by  the  Finn "   This  paper,  therefore,  had 

a  double  aspect :  it  was  not  only  a  demand  on  plaintiff  for  increased 
pay  for  the  men,  but  it  was  also  a  demand  for  the  recognition  of  the 
miion  by  plaintiff. 

It  seems  to  me  that  there  can  be  no  doubt  that  Oilman  and  Haye 
caused  the  price  list  to  be  prepared  in  this  form  for  the  purpose  of 
causing  a  breach  between  plaintiff  and  its  employes.  It  was  well  known 
that  plaintiff's  factory  had  been  conducted  as  an  open  shop,  and  that 
plaintiffs  officers  were  opposed  to  its  being  conducted  as  a  union  shop, 
Oilman's  de^dings  with  plaintiff's  operatives  up  to  this  point  had  been 
secret,  and  the  demand  for  increased  wages  and  recognition  of  the 
anion,  when  presented,  was  a  complete  surprise  to  plaintiff's  officers. 
The  probabilities,  therefore,  that  it  would  be  rejected  by  them  were 
evident. 

Oilman  was  not  an  employ^  of  plaintiff,  nor  did  he  have  a  wholly 
disinterested  purpose  to  promote  the  interests  of  plaintiff's  employes. 
His  occupation  was  that  of  an  organizer  for  the  United  Shoe  Workers 
of  America.  He  was  plannin|f  and  working  to  further  the  interests 
of  the  organization,  or  those  m  control  of  the  organization,  of  that 
particular  labor  union.  The  interests  of  the  organization  would  be 
promoted — to  use  terms  of  practical  politics — ^if  it  could  become  "the 
dispenser  of  jobs,"  "the  controller  of  the  patronage"  of  plaintiff's  large 
factory;  in  other  words,  Oilman's  controlling  purpose  was  to  make 
plaintiffs  factory  a  union  shop,  in  which  no  one  could  be  employed 
unless  he  had  a  union  card,  and  in  which  no  employe  could  be  discharg- 
ed without  the  consent  of  the  union,  or  could  remain  at  work  unless 
be  paid  his  dues  and  obeyed  the  rules  of  the  union.  It  would  be  a  long 
and  tedious  job  to  win  the  confidence  and  to  induce  by  persuasion  all 
or  a  majority  of  plaintiff's  employes  to  join  the  union,  if  it  could  be 
done  at  all,  in  that  manner;  moreover,  there  would  be  danger  of 
some  rival  union  entering  the  field.  It  would  be  more  feasible  and 
expeditious  for  Oilman  to  create  a  necessity  for  his  leadership  by  in- 
ducing a  strike.    What  occurred  seems  to  accord  with  such  a  plan. 

On  the  day  following  the  day  on  which  the  price  list  for  increased 
pay  was  presented  to  the  officers  of  plaintiff  the  cutters  were  stopped 
at  the  door  of  the  factory  and  told  that  they  could  not  go  to  work 
except  upon  the  old  terms,  and  that  as  to  any  increase  of  pay  plain- 
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tiff  would  deal  with  the  men  as  individuals.  The  men  thereupon  re- 
fused to  go  to  work.  Gilmaa  was  reached  on  the  telephone  without 
difficulty,  and  shortly  afterward,  accompanied  by  Haye,  met  the  men 
in  the  street  in  front  of  plaintiff's  factory.  Oilman  and  Haye  sought 
a  conference  with  plaintiff's  officers,  but  were  refused  recognition, 
whereupon  they  led  plaintiff's  employes  to  a  nearby  hall,  where  Gilman 
incited  the  men  to  strike  by  offering  to  help  them  if  they  did,  and  to 
give  them  all  his  time  to  assure  the  winning  of  the  strike: 

The  men,  acting  on  the  advice  of  Gilman,  Haye,  and  other  leaders  of 
the  union,  organized  a  strike  committee;  a  large  number  of  the  men 
picketed  the  factory.  From  the  commencement  of  the  strike  until  the 
obtaining  of  the  preliminary  injunction  on  or  about  September  20, 
1917,  the  factory  and  vicinity  thereof  became  the  scene  of  disturb- 
ances, violence,  coercion,  and  intimidation.  A  number  of  the  victims  of 
thete  outrages  were  produced  as  witnesses  and  giave.  their  testimony 
upon  the  trial.  The  complicity  of  defendants  in  these  outrages  is 
established  by  the  evidence. 

Attorneys  were  procured  by  defendants'  aid  to  defend  the  pickets, 
who  were  arrested  for  assaulting  employes  ^nd  otherwise  disturbing 
the  peace  in  the  vicinity  of  the  factory;  a  committee  was  appointed 
to  obtain  bail,  so  that  persons  arrested  for  these  offenses  might  be  lib- 
erated, and  in  at  least  one  instance  a  striker  who  had  been  convicted  of 
assault  and  sentenced  to  30  days'  imprisonment  received  his  usual 
weekly  wage  from  the  strike  funds  during  such  term  of  imprisonment. 
After  the  issuing  of  the  preliminary  injunction  the  disorderly  conduct 
of  the  striking  employes,  at  least  in  so  far  as  mass  picketing  of  plain- 
tiff's factory  was  concerned,  ceased. 

That  the  principal  purpose  and  intent  of  defendants  in  inciting  the 
strike,  and  in  aiding  and  abettin?  it,  was  to  obtain  a  formal  recogni- 
tion by  plaintiff  of  the  union,  so  mat  the  union  organization  could  con- 
trol employment  in  plaintiff's  factory,  rather  than  to  advance  the  in- 
terests of  the  employes,  by  securing  for  them  increased  pay,  shorter 
hours,  and  better  conditions,  is  made  clear  by  what  took  place  at  the 
negotiations  for  the  settlement  of  the  strike  which  were  conducted 
under  the  auspices  of  members  of  the  state  board  of  arbitration. 
These  negotiations  began  September  6,  1917,  a  few  days  after  the 
commencement  of  the  strike,  and  were  continued  for  three  or  four 
days. 

The  plaintiff  was  represented  by  its  president,  Mr.  Morris  Rosen- 
wasser.  What  he  offered  the  men  in  the  way  of  a  settlement  was  both 
reasonable  and  just,  and  fully  in  accord  with  the  principles  and  policies 
of  the  United  States  government  for  adjustment  of  labor  disputes  in 
war  industries.  He  recognized  the  right  of  his  employes  to  collective 
bargaining  by  their  chosen  representatives,  whether  such  representa- 
tives were  or  were  not  in  plaintiff's  employ,  by  admitting  Gilman  and 
Haye  to  the  conference  as  representing  tiie  men;  he  agreed  to  the 
shorter  hours  demanded  by  the  men ;  he  offered  an  inunediate  tempo- 
rary 10  per  cent  increase  of  wages,  and  the  establishment  of  a  perma- 
nent rate  of  wages  by  an  adjustment  board  composed  of  representatives 
of  both  parties  with  provision  in  case  of  their  failure  to  agree  for  the 
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appointment  of  an  arbitrator.  Oilman  and  Haye,  however,  took  the 
position  that  the  prices  and  working  conditions  were  of  secondary  im- 
portance, and  could  readily  be  adjusted,  if  the  plaintiff  would  recognize 
the  union  by  entering  into  a  contract  with  it.  Oilman  went  through 
the  form  of  submitting  plaintiff's  offer  to  the  striking  employes  and 
subsequently  reported  at  the  conference  that  they  had  rejected  it. 

After  the  issuing  of  the  temporary  injunction  on  September  20,  1917, 
and  perhaps  in  consequence  thereof,  plaintiff  seemed  in  a  fair  way  to 
replace  the  striking  employes  by  others,  and  the  striking  employes  be- 
came uneasy  lest  Ae  strike  should  prove  a  failure.  This  probaUy  was 
the  inducing  cause  of  the  contract  which  was  entered  into  between 
the  plaintiff  and  the  committee  of  the  striking  employes  on  October 
5,  1917.  In  the  making  of  this  contract  one  William  D.  Thompson,  a 
mediator  appointed  by  the  War  Department  of  the  United  States, 
participated.  The  provisions  of  the  contract  substantially  conformed 
to  the  agreement  offered  by  the  plaintiff  at  the  September  conference 
and  rejected  by  the  men.  The  October  contract  was  not  made  with 
the  union,  but  was  signed  by  a  cwnmittee  representing  the  men.  The 
defendant  Gtlman  was  the  nrst  member  of  the  committee  who  signed. 
The  contract  also  contained  the  following  provision : 

"The  manufkctory  of  the  employer  sball  at  all  times  be  oonducted  as  an 
open  shop,  and  the  employer  shaU  be  at  liberty  to  engage  employes  regardless 
of  whether  such  employes  are  members  of  labor  organizations  or  not,  and 
no  discriminatio&  shall  be  exercised  by  the  employer  against  any  of  the 
employes  now  out  on  strlkeb  or  against  any  employes  by  reason  of  his  or 
her  affillatl<m  with  the  present  union,  or  any  other  labor  organization. 
Nothing  herein  contained  is  to  affect  the  agreement  to  reinstate  the  striking 
employte  as  hereinabove  provided.  The  employer  shall  not  be  required  to 
discharge  or  dispense  with  the  services  of  any  of  the  present  employ^,  but  the 
employer  is  to  take  back  all  of  the  present  striking  employes  as  hereinabove 
provided." 

Pursuant  to  the  agreement  plaintiff  took  back  the  striking  employes. 
Both  parties  appointed  representatives  to  act  as  a  committee  upon  the 
adjustment  of  prices,  as  provided  in  the  agreement  Oilman  was 
one  of  the  representatives  appointed  in  behalf  of  the  employes.  Many 
prices  were  adjusted  by  the  committee.  Those  prices  which  could  not 
he  adjusted  were  submitted  to  a  board  of  arbitration,  consisting  of 
one  John  Regan,  a  member  of  the  state  board  of  arbitration,  and  the 
members  of  the  adjusting  committee.^  This  board  of  arbitration  like- 
wise entered  upon  the  discharge  of  its  duties,  and  continued  to  act 
as  sudi  until  and  throughout  the  trial  of  this  case. 

The  evidence  shows  uiat  plaintiff  in  good  faith  tried  to  carry  out  the 
contract  of  October  5,  1917,  and  to  settle  by  arbitration  questions  of 
wages  and  other  matters  in  dispute.  On  the  other  hand,  Oilman  and 
his  codefendants  did  not  act  in  good  faith  after  the  making  of  the 
October  contract,  but  endeavored,  notwithstanding  that  agreement,  to 
coerce  plaintiff  into  a  formal  recognition  of  the  union  by  inducing 
plamtifPs  employes  not  to  work  and  inciting  them  to  insubordination. 

Almost  daily  from  October  5,  1917,  down  through  and  to  the  con- 
clusion of  the  trial  of  this  action,  the  evidence  shows  some  interrup- 
tion of  work  in  one  department  or  another  of  plaintiff's  factory.    On 
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the  slightest  pretext  power  was  cut  off,  the  men  would  stand  up  at 
their  machines,  have  meetings  in  the  factory  during  working  hours, 
and  create  other  disturbances.  Furthermore,  a  number  of  union  men 
would  absent  themselves  for  days  at  a  time  from  one  or  another  of 
the  departments,  and  then,  returning,  demand  reinstatement.  Due  to 
their  absence,  the  work  of  their  department  would  fall  behind,  blocking 
work  in  other  branches,  with  the  result  that  many  employes  remained 
idle  during  working  hours,  yet  entitled  to  receive  pay,  though  not  work- 
ing. One  of  the  most  pronounced  incidents  occurred  toward  the  close 
of  the  trial.  The  production  manager  of  plaintiff,  one  Moran,  testified 
on  or  about  March  12  and  13,  1918,  he  met  one  Epstein,  a  union  leader 
among  the  employes,  who  said  to  him : 

"Yon  can  carry  this  news  over  to  the  court,  and  also  to  your  employers. 
I  give  you  fnU  authority  to  state  that  I  am  going  to  pull  out  the  entire  shop 
tiom  cellar  to  roof,  not  just  as  many  as  we  poUed  out  last  time." 

Apparently  this  threat  was  made  good.  Moran  further  tcstifiejE.  as 
to  what  occurred  in  plaintiff's  factory  a  few  days  later  as  follows : 

"About  9  o'clock  this  morning  one  department,  the  cutting  department,  rose, 
and  there  was  a  whistle  from  one  of  them,  and  aU  of  them  accumulated  to- 
gether on  the  floor;  some  ran  to  the  back  door,  some  to  the  front  door; 
each  took  different  directions  going  out;  some  ran  upstairs,  some  downstairs. 
I  immediately  telephoned  the  office  what  occurred,  and  they  said  to  me  to  go 
to  the  upper  floor  in  the  fitting  department,  and  they  attended  to  the  other 
men  on  the  various  floors,  to  see  what  was  going  on.  I  went  immediately  to 
the  fltting  department  and  saw  many  of  the  cutters.  I  saw  some  choppers, 
some  of  the  legging  operators  from  upstairs,  and  some  from  the  base- 
ment downstairs  jerking  eadi  other  and  pulling  the  people  from  the  ma- 
chines, and  so  forth,  and  there  was  an  awful  noise  there,  asking  every- 
body to  get  up  from  the  machines  to  come  out  to  the  meeting  and  to 
have  a  strike.  In  the  fitting  department  they  pulled  them  all  out.  They 
took  about  16  men  from  the  cutting  department,  about  5  from  the  <^oppiQg 
department,  a  few  from  the  basement,  and  a  few  from  the  leggings.  When- 
ever there  was  anybody  sitting  at  a  machine,  somebody  ran  up  and  jertced  him 
by  the  coat  and  said,  ""Hurry  up;  come  out;  you  will  get  hurt  if  you  don't 
come  out'  There  was  a  riot  all  over.  All  the  goods  were  scattered  all  over 
the  floor  Just  like  a  fire;  an  uproar.  This  continued  for  about  10  minutes 
until  there  was  nobody  left  I  ran  from  one  floor  to  the  other,  and  there  was 
the  same  condition  aU  over.  The  women  screamed ;  they  didn't  know  wbat 
was  going  on;  many  of  them  were  new  workers,  and  when  they  heard  the 
noise  and  yelling  and  whistling  they  screamed  to  beat  the  band." 

[6]  The  complicity  of  defendants  and  other  local  organizations  of 
the  union  in  instigating,  aiding,  and  abetting  these  wrongful  acts  of 
plaintiff's  employes  is  shown  by  the  evidence.  It  also  appears  that 
Local  Unions  Nos.  110  and  61  of  which  plaintiff's  employes  were  mem- 
bers, acted  in  conjimction  with  the  defendants.  The  evidence  further 
shows  that  Oilman  advised  the  union  employes  not  to  strike,  but  to 
remain  in  the  employment  of  plaintiff,  and  not  to  work.  This  advice 
was  malicious  and  wrongful  in  any  view  of  the  case.  For  an  employe 
to  remain  in  his  employment  and  not  work  is  a  breach  of  his  contract 
with  his  employer.  It  is  well  established  that  it  is  illegal  and  wrong- 
ful for  a  trade  union  or  any  one  else  to  instigate  a  breach  of  contract 
by  employes,  either  singly  or  in  a  body. 

Furthermore,  the  actions  of  the  defendants  and  the  union  employes 
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of  plaintiff  subsequent  to  the  October  contract  were  done  in  bad  faith. 
This  contract  was  entered  into  for  the  purpose  of  preventing  a  stoppage 
of  work  on  military  equipment.  Although  the  union  was  not  formally 
a  part^  to  the  contract,  it  nevertheless  gained  a  substantial  advantage 
by  it,  m  that  it  secured  plaintiff's  recognition. of  its  officer,  Gilman,  as 
one  of  the  representatives  of  the  employes.  By  the  contract  the  strik- 
ing employes  secured  reinstatement  in  plaintiff's  employment,  shorter 
hours,  which  they  demanded,  a  temporary  increase  of  pay,  and  the 
means  to  establish  a  just  rate  of  pay  by  adjustment  and  arbitration* 
But  while  the  adjustment  committee  and  the  arbitration  board,  of  which 
Oilman  was  the  leading  member,  were  engaged  in  the  performance  of 
their  duties,  the  union  employes  were  creating  disorder  in  plaintiff's 
factory,  and  Oilman  and  the  other  defendants  were  advising  and  en- 
couraging their  wrongful  conduct. 

[7]  It  is  elementary  that  a  court  of  equity  may  restrain  a  trade  un- 
ion from  inciting  employes  to  violence,  or  the  doing  of  any  tortious  acts 
in  the  conduct  of  a  strike,  or  to  breach  their  contract  of  employments 
There  is  no  question  but  that  plaintiff  is  entitled  to  an  injunction  with- 
in these  rules.  The  question  of  greatest  importance,  however,  is 
whether  under  the  facts  presented  here  the  court  should  not  go  fur- 
ther and  enjoin  defendants  from  inciting,  aiding,  and  abetting  strikes 
of  plaintiff's  employes  for  any  cause,  in  view  of  tiie  fact  that  the  parties 
to  this  controversy  have  devised  and  have  set  in  motion  appropriate 
machinery  to  settle  by  arbitration  all  differences  existing  between  them, 
and  because  the  life  of  our  nation  is  dependent  upon  an  uninterrupted 
production  of  those  things  needed  to  successfully  carry  on  the  war  in 
which  our  country  is  engaged. 

It  seems  to  me  that  an  injunction  should  be  granted  on  these  grounds. 
The  usual  reciprocal  rights  and  obligations  of  employer  and  employe 
are  modified  in  these  times  by  their  respective  duty  to  the  United  States 
government.  Duty  to  the  government  was  in  contemplation  of  the 
parties  in  entering  into  the  contract  of  employment,  and  they  dealt 
with  each  other  with  reference  to  that  duty.  The  prosecution  of  the 
war  by  the  United  States  government  requires  the  maximum  produc- 
tion of  military  equipment  in  the  shortest  time.  To  that  end  it  only 
asks  organized  labor  to  forego  the  enforcement  of  its  purposes  by 
strikes  or  curtailment  of  production  in  war  industries.  The  govern- 
ment does  not  oppose  the  organization  of  labor,  or  the  formation  of 
trades  unions,  but  favors  them.  It  has  announced  that  this  right  shall 
not  be  denied,  abridged,  or  interfered  with  by  employers  in  any  man- 
ner whatsoever.  It  has  not  only  recognized  this  right,  but  has  used 
its  power  and  influence  to  compel  employers  to  recognize  it. 

In  this  case  the  employer  has  recognized  the  right  of  its  employes 
to  collective  bargaining  by  their  chosen  representatives ;  it  has  granted 
them  the  shorter  hours  which  they  demanded;  it  has  agreed  to  arbi- 
trate the  question  of  wages.  The  wage  which  plaintiff  is  paying  pend- 
ing the  determination  of  the  arbitrators  is  at  least  a  living  wage,  and 
as  high,  if  not  higher,  than  is  paid  in  other  factories.  Nevertheless,  in 
view  of  the  great  increase  in  the  cost  of  living,  it  seems  probable  that 
wages  should  be  further  raised ;  this  is  a  question  to  be  determined 
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by  the  arbitrators.  The  plaintiff's  factory  is  a  modem  building,  and 
the  evidence  fails  to  show  any  good  ground  of  complaint  as  to  its 
hygienic  conditions;  in  fact,  no  such  claim  is  made.  The  evidence 
shows  no  legitimate  reason,  or  justification,  in  the  circumstances  for 
a  strike.  For  defendants  to  incite  the  employes  to  strike  merely  for 
the  purpose  of  promoting  the  private  organization  interests  of  the  union 
is,  under  the  circumstances,  wicked. 

The  theory  of  the  action  is  that  the  defendant  local  organization  of 
the  union  and  the  individual  defendants,  together  with  others,  who 
have  not  been  made  parties  defendant,  have  conspired  and  continued 
to  conspire  to  coerce  plaintiff  to  recognize  the  union  and  to  conduct  its 
factory  as  a  union  shop,  by  inciting  a  large  number  of  plaintiff's  em- 
ployes and  others  to  commit  certain  illegal  and  wrongful  acts,  which 
have  caused  and  will  cause  irreparable  injury  to  plaintiff's  business, 
four-fifths  of  which  is  war  work  for  the  United  States  government. 
At  the  trial  plaintiff*  limited  its  claim  for  relief  to  an  injunction  only, 
and  it  does  not  seek  to  recover  damages. 

An  injunction  should  be  granted  substantially  as  follows : 

(1)  The  repetition  of  acts  of  violence  which  occurred  during  the 
strike  in  September,  1917,  to  be  enjoined. 

(2)  The  continuance  of  factory  disorders  which  have  been  going 
on  from  October  5th,  to  the  end  of  the  trial,  to  be  enjoined. 

(3)  Strikes  for  any  cause  whatever  to  be  enjoined  for  the  duration 
of  the  war. 

The  injunction,  however,  to  provide  that  defendants  may  lawfully 
persuade  plaintiff's  employes  to  join  the  union,  may  demana  of  plain- 
tiff anything  they  deem  of  advantage  to  the  employes  or  the  union,  and 
may  seek  the  attainment  of  their  demands  by  application  to  the  United 
States  government,  or  the  government  of  the  state  of  New  York. 

Decision  signed.    Settle  judgment  on  notice  in  accordance  therewith. 

Judgment  accordingly. 


(104  Misc.  Rep.  404) 

STAR  CO.  v.  BRUSH,  Mayor,  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    S^tember,  1918.) 

1.  Injunction  ^=»145— Pendente  Lite — ^Affidavits. 

Where  a  complaint  states  a  cause  of  action  for  an  injunctioa  pendente 
Ute,  the  court  can  consider  the  affidavits  In  so  far  as  they  seek  to  prove 
the  overt  acts  alleged  In  the  complaint 

2.  Municipal  Corporations  ^=»111(2)— Validity  of  Ordinance — ^Test. 

The  test  of  the  validity  and  constitutionality  of  a  particular  ordinance 
is  not  what  has  j^een  done  under  it»  but  what  the  ordinance  authorizes 
to  be  done. 

3.  Constitutional  Law  ^=»90— Freedom  of  the  Press — Circulation  and 

Sale  of  Newspapers — Ordinance. 

An  ordinance  making  It  unlawful  to  sell  or  distribute  newspapers  with- 
out having  taken  out  a  license,  and  under  which  dty  authorities  mi^t 
suppress  circulation  of  any  paper  adversely  criticizing  any  of  their  offi- 
cial acts,  by  revoking  its  license  without  notice,  and  permit  papers  ai>- 
provlng  its  official  acts  to  circulate  freely,  violated  Const,  art.  I,  J  8> 
relating  to  freedom  of  the  press. 

^=:9For  other  cases  see  same  topic  &  KEIY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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4.  iHTtJNoninr  €B»lS6CZ)-*ffKHDX]<mB  Lsno^lBiEPARAnji  Ihjitbt. 

Where  comidalDt  in  pubUaber's  actlpn  to  enjoin  mnnldpal  antliorl- 
ties  fiom  enforcing:  an  unconstitutional  ordinance  regulating  the  use  of 
streets  and  for  sale  and  distribution  of  newspapers  alleges  irreparable 
loss,  without  adequate  remedy  at  law,  an  injuneticMi  pendente  lite  will 
be  granted. 

Action  for  injunction  by  the  Star  Q)mpany  against  Edward  F. 
Brush,  as  Mayor  of  the  City  of  Mt.  Vernon,  and  others.  Plaintiff's 
motion  for  an  injunction  pendente  lite  ^^rantecL 

See,  also,  103  Misa  Rep,  631,  170  N.  Y.  Supp.  987;  App.  Div. 

,  172  N.  Y.  Supp.  851. 

William  A.  De  Ford,  of  New  York  City,  for  plaintiff. 

J.  Henry  Esser,  Corp.  Counsd,  of  Mt.  Vernon,  for  defendants. 

DONNELLY,  J.  This  action  is  by  the  Star  Company,  publisher 
of  the  New  York  American  and  the  NeW  York  Eveningr  Journal, 
against  the  mayor,  aldermen,  and  police  commissioner  of  the  city  of 
Mt.  Vernon,  to  permanently  enjoin  the  defendants  from  enforcing  an 
ordinance  passed  by  the  aidermen  defendants  and  approved  by  the 
mayor  defendant  on  or  about  the  21st  day  of  August,  1918,  entitled 
"An  ordinance  of  the  city  of  Mt.  Vernon  for  the  protection  of  the  in- 
habitants in  their  persons  and  property  and  to  regulate  the  use  of  the 
public  streets  and  highways  by  those  engaged  in  the  business  of  dis- 
tributing and  selling  newspapers,  magazines,  etc.*'  A  motion  is  now 
made  for  an  injunction  pendente  lite,  based  upon  the  c<toplaint  of  the 
plaintiff  and  accompanying  affidavits. 

The  complaint  alleges  in  part  that  the  plaintiff  is  a  domestic  corpo- 
ration and  the  publisher  of  the  two  newspapers  mentioned  above,  and 
that  said  newspapers  have  a  large  circulation  in  the  city  of  Mt.  Vernon ; 
that  on  the  21st  day  of  August,  1918,  the  defendants  other  than  Brush 
and  Winfield,  constituting  the  common  council  of  the  city  of  Mt. 
Vernon,  passed  the  above-named  resolution,  and  on  the  same  day 
Adrian  A.  Budc,  as  acting  mayor  of  the  city  of  Mt.  Vernon,  affixed 
his  signature  thereto,  and  that  by  said  act  the  defendants,  members  of 
the  board  of  aldermen  of  the  city  of  Mt.  Vernon,  and  said  Buck,  as 
acting  mayor  thereof,  purported  to  pass  the  said  ordinance  of  the  said 
city  of  Mt.  Vernon  pursuant  to  chapter  182  of  the  Laws  of  1892,  be- 
ing an  act  known  as  "An  act  to  incorporate  the  city  of  Mt.  Vernon," 
and  that  thereafter  the  aforesaid  ordinance  was  published  in  accordance 
and  in  comfdiance  with  the  provisions  of  law  in  such  case  made  and 
provided.  The  complaint  further  alleges  that  the  purpose  and  ob- 
ject of  said  defendants  in  passing  said  ordinance  was  to  confer  upon 
themselves  discretionary  power  and  authority  to  permit,  or  refuse  to 
permit,  any  person,  firm,  or  corporation  to  sell,  circulate,  or  distribute, 
or  cause  to  be  sold,  circulated,  or  distributed,  any  newspaper  or  publi- 
cation whatsoever  within  the  city  of  Mt.  Vernon,  or  any  such  news- 
papers and  publications  as  they  might  see  fit  to  permit  the  sale,  circu- 
lation, or  distribution  thereof  within  said  city,  and  to  confer  upon  the 
defendant  aldermen  the  discretionary  power  and  authority  to  revoke 
at  will,  with  or  without  cause,  any  licenses  that  they  might  grant  pur- 

^=s»For  other  caaes  see  Mane  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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suant  to  pr0visk>lis^0f  such  ordinance,  and  by  stKh  means  to  enable 
said  diefendant  aldermen  to  arbitrarily  determine  what  newspapers 
might  be  sold,  circulated,  or  distributed,  within  said  city  and  what 
might  not;  further,  that  the  aim  ?Ln4. object  of  the  defendant  aldermen 
in  passing  the  aforesaid  ordinance  was  to  prevent  the  plaintiff  from 
selling,  circulating,  and  distributing  its  said  newspapers  therein,  and 
from  employing  its  own  agents  to  sell,  circulate,  and  distribute  the 
same  within  said  city.  It  ig  further  alleged  that  the  said  aldermen 
defendants  will,  unless  restrained  by  the  jucfement  and  decree  of  this 
court,  prevent  and  prohibit  plaintiff  from  selling  its  said  newspapers  to 
newsdealers  in  said  city  for  resale  by  them,  and  from  selling  the  same 
itself  or  through  it^  agents,  by  refusing  to  grant  to  plaintiff,  its  agents, 
or  any  other  person,  a  license  to  sell,  circulate,  and  distribute  its  said 
newspapers,  pursuant  to  the  provisions  of  said  ordinance,  and  that 
they  will  thereby  cause  the  plaintiff  to  lose  the  profits  that  it  might 
make  by  the  sale  thereof,  deprive  the  persons  who  regularly  purchase 
the  same  from  plaintiff,  its  agents,  and  other  newsdealers  from  pur- 
chasing, and  receiving  the  same,  break  the  continuity  of  the  circulation 
and  sale  of  plaintiff's  said  newspapers  to  its  readers  in  said  city,  in- 
jure the  prestige  and  good  name  of  said  newspapers,  and  cause  plain- 
tiff other  irreparable  injury. 

The  complaint  still  further  alleges  that  the  said  aldermen  defend- 
ants have  heretofore  stated  that  dieir  aim  and  object  in  passing  said 
ordinance  was  to  enable  them  to  prevent  the  sale,  circulation,  and  dis- 
tribution of  plaintiff's  said  newspapers  within  the  city  of  Mt.  Vernon, 
and  they  have  hitherto  stated  and  threatened,  and  now  threaten,  that 
they  will  not  issue  a  license  to  the  plaintiff  or  its  agents,  or  any  i>er- 
son  whatsoever  (pursuant  to  the  provisions  of  said  ordinance  when 
enacted)  to  sell,  circulate,  and  distribute  plaintiff's  said  newspapers 
within  the  city  of  Mt.  Vernon.  It  is  further  alleged  that  the  defend- 
ants herein  threaten  to  and  will  undertake  and  attempt  to  enforce  the 
said  ordinance,  and  will  undertake  and  attempt  to  and  will  interfere 
with  and  prevent  the  sale  and  distribution  of  plaintiff's  aforesaid  news- 
papers, unless  restrained  by  this  court;  that  the  said  ordinance  was 
not  passed  in  good  faith,  but  was  passed  by  said  aldermen  defendants 
in  bad  faith,  and  as  a  covert  and  indirect  means,  under  the  guise  and 
pretext  of  exercising  legitimate  charter  powers  of  said  municipality, 
commonly  called  its  police  powers,  for  the  unlawful  object  and  pur- 
pose of  preventing  and  suppressing  the  sale,  circulation,  and  distribu- 
tion of  plaintiff's  said  newspapers  in  said  city,  and  for  the  purpose  of 
inflicting  upon  plaintiff  great  and  irreparable  damage;  that  said  res- 
olution is  therefore  invalid,  unconstitutional,  and  a  nullity,  and  that 
the  said  defendants  constituting  the  board  of  aldermen  of  the  city  of 
Mt.  Vernon  had  no  right  or  power  to  vote  or  pass  such  resolution  or 
ordinance,  and  that  the  defendant  Buck  had  no  right  to  approve  the 
said  resolution  or  ordinance,  and  that  the  passage  of  said  ordinance 
was  an  unlawful  and  oppressive  exercise  of  the  powers  of  their  public 
offices,  as  a  trick  or  device,  to  accomplish  indirectly  by  it  and  by  its 
use  the  suppression  of  the  sale,  circulation,  and  distribution  of  the  plain- 
tiff's said  newspapers  in  said  city,  wliich  they  had  previously  attempted 
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to  suppress  by  the  enactment  of  an  invalid  and  unconstitutional' or- 
dinance previously  passed  by  said  aldermen  defendants  and  approved 
bv  said  mayor  defendant,  entitled  "An  ordinance  of  the  city  of  Mt. 
Vernon  in  relation  to  the  sale  and  distribution  of  said  newspapers/' 
It  appears  from  the  papers  and  briefs  filed :  That  on  the  14th  day 
of  May,  1918,  the  defendant  aldermen  passed  an  ordinance  which  was 
later  approved  by  the  defendant  mayor,  which,  at  section  2  thereof, 
provided : 

"It  shall  be  unlawful  after  the  date  when  this  ordinance  takes  effect,  and 
until  the  end  of  the  present  war,  within  the  City  of  Mount  Vernon  for  any 
person,  firm,  corpomtlon  or  as8oclati<m  to  print,  publish,  circulate,  sell  or 
distribute,  or  cause  to  be  printed,  published,  circulated,  sold  or  distributed  cer- 
tain newspapers^  or  any  copy  or  Issue  thereof,  which  have  heretofore  been 
known  and  designated  as  the  New  Tork  American  ahd  New  York  Evening 
JoumaL" 

That  thereafter  plaintiff  commenced  an  action  in  this  court  to  per- 
manently enjoin  the  above-named  defendants  from  enforcing  or  at- 
tempting to  enforce  said  ordinance,  upon  the  ground  that  the  same 
was  passed  and  approved  by  the  said  defendants  without  authority  of 
law,  was  in  violation  of  the  general  laws  of  the  state,  and  imconstitu- 
tional  and  void.  The  plaintiff  moved  at  the  time  of  the  commence- 
ment of  the  action  for  an  injuncticm  pendente  lite,  which  motion  was 
granted  by  this  court  at  Special  Term,  Part  I,  pursuant  to  an  opinion 
delivered  by  Mr.  Justice  Giegerich  (103  Misc.  Rep.  631,  170  N.  Y. 
Supp.  987),  there  presiding,  the  justice  ruling  that  the  said  defendants 
had  no  authority  to  pass  said  ordinance,  and  that  the  same  was  invalid 
and  unconstitutional  and  void,  and  that  the  court  would  enjoin  enforce- 
ment of  the  same  in  order  to  prevent  irreparable  injury  to  plaintiff's 
property  and  rights. 

The  defendants  thereafter  moved  for  a  change  of  v^ue  from  the 
Supreme  Court,  New  York  County,  to  Supreme  Court,  Westchester 
county,  to  which  plaintiff  consented.  The  court  at  Westchester  coun- 
ty, Mr.  Justice  Younff  writing  the  opinion  (172  N.  Y.  Supp.  661),  sub- 
sequently sustained  the  denuirrer  interposed  by  the  defendants  to  the 
complaint  upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  the  court  ruling  that  an  equitable  action  did 
not  lie  to  enjoin  the  enforcement  of  such  a  municipal  ordinance.  The 
juc^;ment  of  this  court  sustaining  defendants'  demurrer  to  the  com- 
plaint was  thereafter  entered,  the  effect  of  which  entry  was  to  dis- 
solve the  temporary  injunction  granted  by  Mr.  Justice  Giegerich.  It 
further  appears  that  the  defendants  have  made  no  effort  since  the 
entry  of  the  judgment  sustaining  the  demurrer  to  the  complaint  de- 
scribed to  enforce  the  said  ordinance;  notwithstanding  the  fact  that 
the  plaintiff  has  frequently  requested  the  corporation  counsel  of  the 
city  of  Mt.  Vernon  to  cause  an  arrest  to  be  made  under  said  ordinance 
in  order  that  its  validity  might  be  tested  by  a  habeas  corpus  proceeding 
which  plaintiff  proposes  to  institute. 

The  defendants,  however,  did,  through  the  police  commissioner,  col- 
lect evidence  concerning  the  violation  of  said  ordinance  for  the  pur- 
pose of  future  prosecution  for  violation  thereof,  and  caused  a  notice 
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to  be  sent  by  sjud  police  commissioner  to  local  newsdealers  in  the  city 
of  Mt.,Vemon  advising  them  to  that  effect,  and  that  they  would  be 
in  danger  of  prosecution  if  they  continued  to  sell,  as  they  had  been 
theretofore  selling,  the  plaintiff's  said  newspapers  within  the  city  of 
Mt.  Vernon;,  that  most  newsdealers  thereafter  refused  to  sell  plain- 
tiff's newspapers  under  the  fear  induced  by  such  threat  of  prosecu- 
tion and  of  the  fines  and  penalties  imposed  by  the  ordinance  referred 
to,  and  that  the  circulation  of  plaintiff's  newspapers  in  the  city  of  Mt 
Vernon  was  greatly  reduced.  This  action  was  followed  by  the  pass- 
age of  the  ordinance  challenged  herein.  The  corporatioa  counsel  did 
not  contest  the  validity  of  the  first  ordinance,  which  was  passed  upon 
by  Mr.  Justice  Giegench,  nor  does  he  contest  the  validity  of  the  ordi- 
nance in  this  action  at  this  time,  because  he  contends  that  the  validity  of 
the  ordinance  cannot  be  brought  before  a  court  of  equity,  except  as  inci- 
dental to  equitable  relief,  and  that  where  nothing  is  sought  bv  injunc- 
tion except  the  construction  of  a  criminal  statute  equity  will  not  in- 
terfere, citing  the  opinion  of  Mr.  Justice  Young  and  the  cases  therein 
referred  to  in  support  of  his  contention;  and  he  further  claims  that 
the  remedy  of  this  plaintiff,  if  any,  is  by  habeas  corpus  and  certiorari 
proceedings  and  not  by  injunction.  It  is  also  contended  by  the  cor- 
poration counsel  that  the  court  cannot  inquire  into  the  motives  or  ob- 
jects of  the  aldermen  in  passing  the  ordinance;  that  act  of  legislation 
niust  be  reviewed  upon  this  motion  upon  its  own  language  and  i^othing 
else  (Kittinger  v.  Buffalo  Traction  Co.,  160  N.  Y.  377,  54  N.  E.  1081); 
and  that  therefore  many  statements  contained  both  in  the  complaint 
and  in  the  alleged  supporting  affidavits  relative  to  the  motives  and  in- 
tentions of  the  aldermen  and  city  officials  must  be  disregarded. 

[1,  2]  I  do  not  question  the  force  of  the  ruling  of  Kittinger  v.  Buf- 
falo Traction  Co.,  supra ;  but  there  is  nothing  in  that  case  to  prevent 
the  court  from  considering  the  overt  acts  of  the  defendants,  and,  if 
the  complaint  states  a  cause  of  action,  the  court  can  certainly  consider 
the  affidavits  in  so  far  as  they  seek  to  prove  the  overt  acts  alleged  in 
the  complaint.  It  is  also  fundamental  that  the  test  of  the  validity  and 
constitutionality  of  a  particular  ordinance  is  not  what  has  been  done 
under  it,  but  what  the  law  or  ordinance  authorizes  to  be  done  under 
its  provisions.  12  C.  J.  786;  Grainger  v.  Douglas,  148  Fed.  513,  78  C. 
C.  A.  199, 8  Ann.  Cas.  997 ;  Fifth  Ave.  Coach  Co.  v.  City  of  New  York, 
194  N.  Y.  19,  86  N.  E.  824,  21  L.  R.  A.  (N.  S.)  744,  16  Ann.  Cas.  695 ; 
Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289;  Fisher  Co.  v.  Woods, 
187  N.  Y.  95,  79  N.  E.  836,  12  L.  R.  A.  (N.  S.)  707 ;  City  of  Rochester 
V.  West,  164  N.  Y.  510,  58  N.  E.  673,  53  L.  R.  A.  548,  79  Am.  St.  Rep. 
659 ;  Colon  v.  Usk,  153  N.  Y.  194,  47  N.  E.  302,  6a  Am.  St.  Rep.  609. 
The  defendants  first  passed  the  ordinance  of  May  14,  1918,  which  di- 
rectly prohibited  the  sale  of  plaintiff's  newspapers  in  the  dty  of  Mt 
Vernon.  This  ordinance  was  declared  by  this  court  to  be  unconstitu- 
tional and  invalid,  in  that  it  contravened  the  provisions  of  section  8  of 
article  1  of  the  Constitution  of  the  state  of  New  York,  which  provides : 

"Every  dtlasen  may  freely  speak,  write  and  publish  Ws  sentiments  on  all 
gubjects,  being  responsible  for  the  abase  of  that  right;  and  no  law  sbaU  be 
passed  to  restrain  or  abridge  the  liberty  of  speech  or  of  the  pces&" 
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The  soundness  of  that  decision,  in  so  f^r  as  it  relates  to  the  inva- 
lidity and  unconstitutionality  of  said  ordinance,  has  not  been  ques- 
tioned, and  wa$  not  involved  in  the  decision  of  Mr.  Justice  Young 
above  mentioned,  and  it  is  unnecessary  for  me  to  attempt  to  add  ahy- 
thing  relative  thereto  except  to  cite  the  opinion  of  Mr.  Justice  Gie* 
gerich.  Subsequently  to  that  decision  the  defendants  passed  die  or* 
dinance  which  is  the  subject  of  di$cussion  in  this  action.  Said  reso- 
lution reads  as  follows : 

"Chapter  XLI-M.    An  ordinance  of  the  city  of  Mt.  Vemon  tor  the  protection 
of  the  fnhabltentB  In  tlielr  piarsons  and  {Property  ana  to  regulate  the 
use  of  pubUc  streets  and  highwayfii  ^y  those  engaged  in  the  business  of 
sening  and  distributing  newspapers,  magazines,  etc. 
"Section  1.  It  shall  be  unlawful  within  the  dty  of  Mt.  Vernon  for  any  per- 
son, firm,  corporation  or  association  to  s^l,  eircoiate  or  distribute,  or  cause 
to  be  sold,  circulated  or  distributed,  any  n^|wspftper  or  publication  without  first 
haying  obtained  a  license  therefor,  granted  and  issued  as  hereinafter  provide 
ed»  upon  a  statement  in  writing  Hied,  with  the  city  clerk  by  the  apidicai^t  for 
the  license.    The  violation  of  any  provision  of  this  section  shall  be  a  misde- 
meanor, punishable  by  a  fine  not  exceeding  one  hundred  (100)  dollars,  or  by 
hnprisonment  in  the  oounty  penitentiary  for  a  period  not  exceeding  three 
months,  or  lay  both  such  fine  and  imprisonment. 

"Sec.  2.  Upon  the  filing  of  the  statement  mentioned  in  the  foregoing  sec- 
tion the  common  council  wilt  grant  to  ,the  applicant  a  license  in  accordance 
therewith  under  the  following  restrictions  and  limitations,  to  wit:  Licenses, 
whea  granted  by  the  common  oOuncU,  ehiiU  be  issued  by  the  dty  elerk.  All 
licenses  s^ranted  hereunder  shall  be  valid  until  December  31  next  ensuing  the 
date  of  issuance,  when  they  shall  expire  unless  renewed  upon  a  new  applica- 
tion filed  within  two  months  prior  to  thrfr  date  of  expiration,  or  unless 
previously  revoked  by  the  common  council.  All  Mceoses  issued  under  this  or- 
dinance may  beir^voked  by  the  ^mmon  connoU  at  any  time  without  notl(*e 
to  the  holder  thereof. 

"Sec.  3.  A  license  granted  hereunder  shall  include  the  bona  fide  em- 
ploy^ of  any  such  person,  firm,  corporation  or  association  to  whom  such  a 
license  has  been  issued,  provided  the  holder  of  such  license  shall  have  legisr 
tered  8u<di  employe  With  the  chief  of  police.  Any  sudi  employ^  not  registered 
shall  be  deemed  a  person  without  a  license  for  the  purposes  of  this  ordi- 
nance, and  it  shall  be  the  duty  of  the  holder- of  a  license  to  register  such 
employe  as  herein  provided  with  the  chief  of  police  within  twenty-four  hours 
after  the  employment  of  such  employ^.  No  person  of  bad  repute  shaU  be 
employed  to  seUpr  distribute  newspapers  or  other  publications  by  the  liolder 
of  such  a  license.  The  holder  of  such  a  Ucense  shall  forthwith  discharge  such 
employ^  from  such  service  when  notified  by  the  chief  of  police  that  such  em- 
ploye is  a  person  of  bad  repute.  Any  conviction  for  a  criminal  offense  or 
violatioQ  of  a  dty  ordinance,  or  having  led  a  Uf^  of  apparent  idleness  for  a 
period  of  three  |«onths>  may  be  sufficient  to  constitute  such  a  person  of  bad 
repute  within  the  meaning  of  this  ordinance.  The  holder  of  such  llcens9 
shall  obtain  and  furnish  to  the  chief  of  police,  promptly  upon  request  there- 
for, any  desired  Information  concerning  any  employe.  The  violation  of  any 
provision  of*  tftis  section  shall  be  a  misdemeanor,  punishable  l^  a  fine  not 
exceeding  one  hundred  (lOOJ  debars.  Or  by  Imprisonment  in  the  county  peni- 
tentiary for  a  period  not  exceeding  three  months,  or  by  both  such  fine  and 
Imprisonment* 

-Sec  4.  No  person,  firm,  corporatian  or  association  having  received  a  li- 
cense as  h^^eln  provided  shaU  within  the  city  of  Mt.  Vernon  sell,  circulate 
or  distribute,  or  cause  to  be  sold,  drcolated  or  distributed,  any  newspaper  or 
pubUcatlon  other  than  those  enumerated  In  said  license.  The  violation  of  any 
provision  of  this  section  shall  be  a  misdemeanor,  punishable  by  a  fine  not 
exceeding  one  hundred  (100)  dollars,  or  by  imprisonment  in  the  county  penl- 
tenUary  for  a*  period  not  exceeding  three  months,  or  by  both  such  fine  and  im- 
prisonment 
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.  "Sea  &  Hie  oammon  council  shall;  tiom  time  to  time,  approve  the  blank 
form  to  be  used  by  applicants  for  licenses  to  be  granted  hereunder  and  may 
likewise,  from  time  to  time,  prescribe  additional  rules  and  regulations 
which  shall  be  observed  by  the  holders  of  such  licenses  and  their  employes. 

*'Sec.  6.  The  common  council  may  withhold  the  granting  to  any  applicant  of 
a  license  for  the  distribution  and  sale  of  newspapers  and  other  publications 
to  be  sold  upon  the  streets  and  highways,  whenever  it  appears  to  the  com- 
mon council  that  the  number  of  such  licenses  to  be  issued  should  be  limited ; 
and  the  common  council  may  withhold  altogether  the  granting  of  such  licenses 
for  the  distribution  and  sale  of  newspapers  and  other  publications  upon  the 
streets  and  highways. 

"Sec.  7.  This  ordinance  shall  take  effect  immediately  after  the  due  publica- 
tion thereof:  Provided,  however,  that  any  personi  firm,  corporation  or  asso- 
'ciation  engaged  in  the  business  of  selling  and  distributing  newspapers  and 
other  publications  in  the  city  of  Mt  Vernon  on  the  21st  day  of  August,  1018, 
shall  have  to  and  until  the  1st  day  of  September,;  1918,  in  which  to  obtain 
such  licenses  from  the  common  council.  The  failure  or  refusal  of  the  com- 
mon council  to  grant  any  license  (Sn  or  before  September  5,  1918,  shall  con- 
stitute no  protection  to  the  application  therefor  against  a  prosecution  for  a 
violation  of  any  of  the  provisions  of  this  ordinance." 

[3]  It  is  the  contention  of  the  plaintiff  that  this  last-nafned  resolu- 
tion is  invalid  and  unconstitutional,  in  that  it  seeks  to  do  by  indirection 
that  which  the  court  declared  could  not  be  done  directly  under  the 
ordinance  of  May  14th,  and  that  therefore  it  likewise  contravenes  sec- 
tion 8,  article  1,  of  the  Constitution  of  the  state  of  New  York,  and  in 
addition  thereto  it  is  unconstitutional,  in  that  it  is  a  violation  of  the 
provisions  of  section  1  of  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States.  Applying  the  test  of  what  may  be  done 
under  this  ordinance,  it  will  be  noted  that  the  ordinance  maJces  it  un- 
lawful for  any  one  to  sell  or  distribute  newspapers  or  other  publica- 
tions in  Mt  Vernon  without  having  taken  out  a  license  to  do  so ;  that 
no  person  can  obtain  such  license  from  the  common  council,  except 
upon  a  statement  in  writing  filed  with  the  city  clerk  by  the  applicant 
for  the  license,  the  form  o.f  which  statement  shall  be  approved  from 
time  to  time  by  the  common  council;  that  the  common  council  may 
refuse  to  grant  any  such  license  for  the  distribution  axul  sale  of  news- 
papers and  other  publications  whenever  it  appears  to  the  common 
council  that  the  number  of  such  licenses  should  be  limited ;  that  the 
common  council  may  refuse  to  grant  any  license  whatsoever  for  the 
distribution  and  sale  of  newspapers  and  other  publications  upon  the 
streets  and  highways ;  that  no  person,  firm,  or  corporation  shall  sell, 
circulate  or  distribute  any  newspaper  or  other  publication  other  than 
those  enumerated  in  said  license ;  and  that  all  licenses  issued  under 
the  ordinance  may  be  revoked  by  the  common  council  at-  any  time  with- 
out notice  to  the  holder  thereof.  It  will  thus  be  seen  that  under  the 
provisions  of  this  ordinance  the  defendants  may  prevent  the  circula- 
tion of  any  newspaper  they  please  within  the  city  of  Mt  Vernon,  may 
discriminate  between  particular  newspapers  or  classes  o£  newspaper?, 
may  discriminate  between  individual  publishers  of  newspapers  or 
classes  of  publishers,  and  may  prevent  publishers  of  newspapers  and 
other  publishers  from  writing  and  presenting  their  sentiments  on  all 
subjects,  and  restraining  and  abridging  their  opportunity  as  such  pub- 
lishers and  the  opportunity  of  the  press. 
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On  the  oral  ^argument Jtiie  €Oi;{>omtil3«i  COuA:»d  3tiaited  ill  siibstaaod 
that  th?  court  could  not  fonjsider  the  motives  of  the  defendants  in  pass- 
ing the  ordinance, in  qviestipn  for  the  reason  previously  stated  by  me; 
that  the  citizens  of  Mt  Vernon  should  pass  upon  that  question,  and 
inasmuch  as  five  of  the  defendants  would  come  up  fdr  re-election  at 
the  next  election  the  people  of  the  said  city  would  have  a  full  opporr 
tunity  to  decide  the  pending  controversy  between  the  parties  to  this 
action.  It  must  be  borne  in  mind,  however,  that  there  are  other  news- 
papers sold  and  distributed  in  the  city  of  Mt.  Vernon,  and  that  other 
controversies  may  arise  which  may  be  the  subject  of  legitimate  discus- 
sion by  the  press.  Under  the  provisions  of  this  ordinance  as  it  now 
stands  the  defendants  would  have  the  power  to  suppress  tJie  circula- 
tion of  any  newspaper  which  criticized  adversely  any  of  their  official 
acts  hy  revoking  without  notice  its  license  and  at  .the  same  time  per-, 
mit  those  newspapers  which  praise  their  official  line  of- conduct  to  cir- 
culate freely  without  molestation.  I  fail  to  see  how  the  freedom  of 
the  press,  guaranteed  by  our  organic  law,  can  exist  tinder  such  condi- 
tions. As  was  stated  by  Mr.  Justice  Giegerich,  the  powers  of  the 
common  council  enumerated  in  the  charter  are  those  delegated  to  it 
by  the  Legislature,  and  the  Legislature  certainly  cannot  delegate  powers 
which  it  does  not  itself  possess,  and  the  Legislature  may  not  pass  a 
law  which  contravenes  any  provision  of  the  state  Constitution.  As 
was  said  in  the  case  of  Fisher  Co.  v.  Woods,  187  N,  Y.  90,  79  N.  E. 
836,  12L.  R.A.  (N.  S.)707: 

"The  Legislature  may  not,  under  the  guise  of  protecting  the  public  Interest, 
arbitrarily  interfere  with  private  buaineBs  or  impose  unusual  and  unneces- 
sary restrictions  upon  lawful  occupations.  The  legislative  determination  as 
to  what  is  a  proper  exercise  of  the  police  power,  is  suhflct  to  the  supervision 
of  the  court  and  in  determining  the  validity  of  an  act  it  is  its  duty  to  con- 
sider not  Mily  what  has  been  done  under  the  law  in  a  particular  instance, 
but  what  may  be  done  under  and  by  virtue  of  its  authority." 

The  ordinance,  in  my  opinion,  without  doubt  contravenes  the  pro- 
visions of  section  8,  article  1,  of  the  Constitution  of  the  state  of  Nev; 
York  relative  to  the- freedom  of  the  press,  and  is  therefore  invalid  and 
a  nullity.  .    , 

[4]  The  defendants  argue  inthis  case,  as  they  did  in  the  former  one, 
that  the  complaint  does  not  allege  facts  which  warrant  the  interven- 
tion of  a  court  of  equity  by  injunction,  or'  which,  indeed,  entitle  the 
plaintiff  to  be  in -a  court  oi  equity  at  all.  The  plaintiff,  however,  al- 
leges, as  it  did  in  the  previous  case,  large  sales  made  heretofore  of 
the  plaintiff's  newspapers  in  the  city  of  Mt.  Vernon,  and  further  al- 
leges that  if  the  present  ordinance  is  enforced  the  plaintiff  will  suffer 
irreparable  loss,  for  which  it  has  no  adequate  remedy  at  law.  This 
brings  us  to  the  difference  of  opinion  expressed  by  the  decisions  of 
Justices  Giegerich  and  Young,  respectively,  in  the  former  action.  I 
concur  with  Justice  Giegerich  in  his  ruling,  and  I  am  of  the  opinion 
that  the  authorities. as  a  whole  sustain  his  contention.  Mr.  Justice 
Young,  in  dismissing^  the  complaint  in  the  former  action,  cited  as  au- 
thorities for*  his  decision  the  cases  of  Delaney  v.  Flood,  183  N.  Y. 
323,  76  N.  E.  209,  2  h.  R.  A.  (N.  S.)  678,  11  Am.  St.  Rep.  759,  5  Ann.' 
Cas.  480,  Davis  V.  American  Society,  75  N.  Y  362,  Suesskind  v.  Bing-r 
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ham,  125  App.  EKv.  787,  110  N.  Y.  Supp.  213,  Eden  Muscc  American 
Co.  V.  Bingham,  125  App.  Div.  780,  110  N.  Y.  Supp.  210,  and  York- 
ville  Amusement  Co.  v.  Bingham,  64  Misc.  Rep.  636,  118  N.  Y.  Supp. 
753.  An  examination  of  these  cases  will  demonstrate  that  in  such  in- 
stance the  validity  of  the  statute  under  which  the  officers  were  acting 
was  not  questioned,  while  in  the  present  case  the  plaintiff  seeks  pro- 
tection against  irreparable  injury  from  the  enforcement  of  an  ordi- 
nance which  I  hold  to  be  unconstitutional  and  a  nulKty.  In  such  a 
case  equity  has  jurisdiction  to  enjoin  the  enforcement  of  unconstitu- 
tional statutes  and  ordinances  and  criminal  prosecution  theretmder 
when  the  prevention  of  such  prosecution  is  essential  to  the  safeguard- 
ing of  rights  and  property.  Opinion  of  Mr.  Justice  Giegerich,  103 
Misc.  Rep.  631,  170  N.  Y.  Supp.  987;  Truax  v.  Raich,  239  U.  8.  33. 
36  Sup.  Ct.  7,  60  L.  Ed.  131,  L.  R.  A.  1916D,  545,  Ann.  Cas.  1917B. 
283 ;  Dobbins  v.  Los  Angeles,  195  U.  S.  223,  25  Sup.  Ct  18,  49  L.  Ed. 
169;  Ex  parte  Young,  209  U.  S.  123,  28  Sup.  Ct.  441,  52  L.  Ed.  714, 
13  L.  R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764;  Philadelphia  v.  Stimson, 
223  U.  S.  605,  32  Sup.  Ct.  340,  56  L.  Ed.  570;  Vicksburg  Water  Works 
V.  Vicksburg,  185  U.  S.  65,  22  Sup.  a.  585,  46  U  Ed.  808.  Motion 
granted,  with  $10  costs. 
Motion  granted,  with  costs. 


(104  Misc.  Rep.  419) 

ROBILOTTO  ▼.   BARTHOLDI   REALTY   00. 

(Supreme  Ooort,  Special  Term,  New  York  Oounty.     September,  1918.) 

Master  and    Sbrvart   ^=»366 — Wobjoibn's   Oompbrsatioit   Law — Sebvaivt 
Illeoally  Ehplotbd— t>urENSB— Dbmubbeb. 

Action  by  admiDistrator  of  boy  under  16^  employed  in  violation  of  La- 
bor Law,  §  93,  subd.  2,  and  killed  while  engaged  In  employment  enumer- 
ated In  Workmen's  Compensation  Law,  art.  1,  {  2,  group  22,  brought  for 
benefit  of  father  and  next  of  kin,  cannot  be  maintained;  section  11  of 
latter  act  providing  the  exclusive  compensation. 

Action  by  Frank  Robilotto,  as  administrator  of  Michael  Robilotto, 
deceased,  against  the  Bartholdi  Realty  Company.  Demurrer  to  defense 
overruled. 

Abraham  Rickman,  of  New  York  City,  for  plaintiff, 
Frank  J.  O'Neill,  of  New  York  City,  for  defendant 

McAVOY,  J.  The  plaintiff's  intestate,  an  infant  under  the  age  of 
16  years,  was  killed  while  in  the  employ  of  the  defendant  by  an  in- 
jury occurring  during  such  service  and  employment,  through  the  neg- 
ligence of  the  defendant.  This  action  is  to  recover  damages  in  beh Jf 
of  the  father  of  said  infant  and  his  next  of  kin  because  of  such  death 
by  the  wrongful  act  of  the  defendant,  and  in  answer  to  the  claim  for 
damages  there  is  set  forth  a  defense  which  alleges  that  the  subject- 
matter  of  the  action  is  not  within  the  jurisdiction  of  the  court,  because 
the  Workmen's  Compensation  I^aw  of  the  state  (Consol.  Laws,  c.  67), 
which  was  in  full  force  and  effect  at  the  time  the  plaintiff's  intestate  is 

4S»For  otb«r  cases  see  same  topic  &  KEY-KUMBBR  In  aU  Key-Numliered  Dlsests  A  Indezc* 
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alleged  to  have  sustained  the  personal  injuries  resulting  in  his  death, 
provided  the  exclusive  compensation  for  such  death.  Workmen's  Com- 
pensation Law,  §  11.  The  defense  compasses  the  businesses  carried  on 
by  the  defendant  within  the  businesses  included  in  the  term  "hazard- 
ous employments";  that  is,  that  the  plaintiff's  intestate  was  engaged  in 
the  operation  of  a  passenger  elevator,  which  is  an  employment  enumer- 
ated in  article  1,  section  2,  group  22,  of  the  present  Workmen's  Com- 
pensation Act.  Besides,  it  is  shown  and  deemed  to  be  true  on  this 
demurrer  that  the  defendant  has  provided  for  the  benefit  of  the  plain- 
riff,  or  in  the  event  of  death  for  the  next  of  kin  of  his  intestate,  com- 
pensation for  injury  or  death  therein  in  one  of  the  methods  prescribed 
by  section  50  of  the  act,  and  that  therefore  the  exclusive  remedy  for 
such  wrongful  act  resulting  in  death  lies  within  the  relief  afforded 
under  such  Workmen's  Compensation  Law. 

The  demurrer  goes  upon  the  ground  that  the  employment  in  which 
the  child  was  engaged  was  one  prohibited  by  the  public  policy  of  the 
state  declared  by  the  Legislature  in  section  93  of  the  Labor  Law  (Con- 
soL  Laws,  c.  31),  to  wit: 

•*Sec.  93.  FrohiMted  Ehnplopment  of  Wlomen  and  Children,  •  •  •  3. 
*  *  *  No  child  under  tbe  age  of  sixteen  years  shall  he  employed  or  per- 
mitted to  have  the  care,  custody  or  management  of  or  to  operate  an  elevator 
either  fpr  freight  or  passengers." 

From  this  basis  it  is  sought  to  have  a  holding  that  the  Workmen's 
Compensation  Law  is  not  a  remedy  to  which  the  infant's  next  of  kin 
may  resort,  because  the  employment  contemplated  in  that  act  is  law- 
ful employment,  and  as  such  was  not  prohibited  by  express  legislative 
enactment.  '  It  is  asserted  that  it  would  be  entirely  unreasonable  to 
attribute  to  the  Legislature  the  intention  of  providing  for  compensa- 
tion for  injuries  inflicted  by  an  act  which  it  had  already  prohibited  the 
parties  thereto  from  contracting  to  make  possible.  Whether  the  Work- 
men's Compensation  Law  is  applicable  to  an  injury  resulting  from  the 
employment  of  a  person  in  a  capacity  in  which  it  is  prohibited  by  law 
to  engage  one  by  reason  of  sex  or  infancy  has  not  been  determined  by 
our  Court  of  Appeals.  The  Appellate  Division  of  this  court  in  the 
Third  Department  ruled  in  Ide  v.  Faul  &  Timmins  (Matter  of  U.  S. 
Casualty  Co.)  179  App.  Div.  567,  166  "N.Y.  Supp.  858,  that  where  a 
claimant  was  14  years  old  and  employed  in  violation  of  section  93  of 
the  Labor  Law,  prohibiting  the  employment  of  a  child  under  the  age  of 
16  years  to  operate  a  metal  or  paper  cutting  machine,  an  insurance  car- 
rier was  not  relieved  from  liability  because  of  a  provision  contained  in 
its  policy  providing  that  only  those  employes  should  be  covered  who 
were  legally  employed.  Its  reasoning  is  that,  because  section  2  of  the 
Workmen's  Compensation  Law  is  general  and  provides  that  it  shall  be 
applicable  to  "employes  engaged  in  the  following  hazardous  employ- 
ments," and  because  nothing  excluding  minors  from  the  benefit  of  the 
law  is  to  be  found  in  it  or  in  the  Labor  Law,  no  legal  deduction  can 
be  made  that  there  is  such  exclusion  from  the  remedies  provided  for 
by  that  act  on  the  ground  of  any  public  policy^  either  declared  or  im- 
plied. The  decision  is  clear  to  the  eflfect  that  no  defense  to  the  pay- 
ment of  compensation  by  the  employer  or  carrier  to  the  employe  is 
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made  out  on  the  ground  that  the  claimant  was  employed  in  violation 
of  this  provision  gf  the  Labor  Law. 

This  holding  by  the  Appellate  Division,  Third  Department,  is  in 
direct  conflict  with  the  Court  of  Errors  and  Appeals  of  New  Jersey 
(Hetzel  V.  Wasson  Piston  Ring  Co.,  89  N.  J.  Law,  203,  98  Atl.  306), 
the  Supreme  Court  of  Wisconsin  (Stetz  v.  F.  Mayer  Boot  &  Shoe  Co., 
163  Wis.  151,  156  N.  W.  971),  and  the  Supreme  Court  of  MinnesoU 
(Pettee  v.  Noyes,  133  Minn.  109,  157  N.  W.  995),  in  the  decisions  of 
each  of  which  states  &e  logical  rule  has  beeii  applied  that  emplo3nnents 
described  in  Workmen's  Compensation  Acts,  for  injury  in  which  an 
exclusive  remedy  is  given  by  such  acts,  must  be  deemed  to  apply  solely 
to  employments  lawfully  made,  and  that  where  the  employment  is 
violative  of  prohibitory  legislative  enactments  such  remedy  is  not 
within  the  contemplation  of  the  legislative  direction.  In  New  Jersey 
the  Compensation  Act  is  quite  similar  to  ours,  excepting  that  it  is  elec- 
tive as  to  both  employer  and  employe,  and  under  it  the  rule  has  been 
declared  that  the  absolute  prohibition  of  emplo)rment  of  a  child  before 
he  reaches  the  age  of  14  years  has  the  effect  of  relieving  the  claimant 
from  the  necessity  of  proceeding^  for  his  remedy  under  the  Work- 
men's Compensation  Act,  and  that  the  common-law  liability  for  injuries 
done  the  child  while  in  such  unlawful  employment  survives.  In  Wis- 
consin the  ruling  is  not  closely  applicable,  because  in  that  state'^ Work- 
men's Compensation  Law  there  is  a' provision  to  the  effect  that  the  act 
shall  apply  to  all  contracts  for  employment,  including  contracts  of  em- 
ployment of  minors  wh^  are  legally  permitted  to  work  under  the  laws 
of  this  state.  In  Minnesota  the  act  has  a  similar  provision,  and  the 
statute  is  made  applicable  only  to  minors  "who  are  legally  permitted  to 
work  under  the  laws  of  this  state," 

We  have,  therefore,  to  conclude  between  the  doctrine  announced  by 
the  highest  court  of  New  Jersey  and  the  ruling  given  in  this  court  at 
the  Appellate  Division  of  another  department,  and  I  do  not  think  that 
the  slight  distinction  between  our  law  and  that  of  New  Jersey  provides 
the  answer  to  the  disparity  of  reasoning.  Here  the  design,  pursuant 
to  the  provisions  of  the  constitutional  amendment  permitting  the  Leg- 
islature to  enact  this  law,  was  to  avert  the  consequence  of  unremedied 
injury  suffered  in  the  course  of  employment  regardless  of  the  contrib- 
utory negligence  or  assumption  of  risk  of  the  claimant.  It  was  deemed 
proper  that  both  employer  and  employe  should  be  rid  of  the  burden  of 
risk  in  the  hazardous  industries,  and  that  the  losses  in  money  compen- 
sation should  be  borne  by  the  patrons  of  the  business  as  a  cost  of 
carrying  on  the  enterprise.  This  policy  is  patent  in  every  state  and  fed- 
eral enactment  on  this  subject  of  legislation.  There  is  then  no  differ- 
ence of  policy  actuating  the  difference  in  rulings.  I  apprehend  that  the 
decision  in  our  jurisdiction  is  based  upon  an  erroneous  premise  from 
which  flows  the  apparently  erroneous  conclusion  that  minors  prohibited 
from  engaging  in  employment  are  included  within  the  provisions  of  the 
Workmen's  Compensation  Act  and  that  therein  lies  their  exclusive 
remedy.    In  the  Ide  Case  there  are  used  these  words : 

"Nothing  excluding  minors  from  the  benefit  of  the  law  is  to  be  found  in 
it  or  in  the  Lahor  Law,  nor  W^  it  be  said  to  exist  upou  the  ground  qf  public 
policy." 
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Of  course  miK>rs  are  not  exduded  itom  the  beiifefitrf  o£  the  law^ 
Minors  are  specifically  mentioned  in  ooe  part  of  it  as  being  considered 
siti  juris  for  certain  purposes  to  be  attained  under  it  Wortanen's  Com- 
pensation Law,  section  2,  sentence'  before  lait  paragrapb*-  AU  tbe 
minors  over  16  years  of  age  operating  elevators  would  not  be  excluded 
from  its  provisions,  but,  on  the  contrary,  must  be  deemed  to  be  included 
from  the  general  term  used.  The  pasoning  in  the  sentence  quoted  of 
the  court's  opinion  relied  on  by  defendant  seems  to  regard  the  omission 
of  an  exclusion  of  minors  who  are  prohibited  from  working  at  certain 
hazardous  occupations  from  the  provisions  of  the  act  a&  an  indication 
that  they  were  to  be  included  within  the  term  ^'femployes."  This,  with 
due  respect,  seems  to  beg,  the  question^  Whatever  the  ordinary  canons 
of  construction  impose  for  the  definition  of  general  word3>.  it  is.  now 
to  be  decided  whether  a  class  prohibited  by  law  from  being  employed 
may  be  deemed  as  one  contemplated  as  sure  to  he  found  in  work  vio- 
lative of  the  prohibition.  It  seems  incredible  that  the  legislative  intent 
can  be  construed  to  have  gone  to  the  extent  of  providing  for  compen- 
sation for  a  class  of  employes  which  its  solemn  commandment  had  for- 
ever forbidden  to  be.  engaged  in  such  occupations. 

It  is  reasoned  in  the  cited  case  as  though  it  was  assumed  that  this 
child  protective  legislation  would  be  ignored,  and  the  Legislature  knew 
that  it  would  be  flouted^  I  am  not  able  to  follow  this  logic,  but  with 
the  opinion  of  the  Appellate  Division,  Third  Department,  opposed  to 
these  views,  before  which  coiirt  come  all  the  primary  appeals  under 
the  Workmen's  Compensation  Law  from  detenmnationft  ruled  upon 
by  the  Industrial  Commission,  which,  in  the  interest  of  stability  and 
certainty  of  the  law,  is  not  to  be  lightly  disregarded,  even  though  the 
stare  decisis  rule  is  not  applicable,  I  feel  bound  s^ainst  making  a  ruling 
on  judgment  independent  of  the  views  there  announced.  It  is  almost 
manifest  that  it  will  be  found  that  the  policy  of  conserving  diild  life 
from  injury  or  destruction  does  not  ask  that  infants  protected  by 
this. legislation  enacted  in  the  Labot  Law  be  confiiled  to  the  exclusive 
remedy  of  the  Compensation  Act.  '  The  evils  attendant  upon  the  pleas 
of  contributory  negligence,  assumption  of  risk,  and  the  construction 
of  the  fellow-servant  doctrine  are  not  to  be  feared  in  an  infant's  ac- 
tion, or  that  of  his  representative  upon  an  allegation  of  unlawful  em- 
ployment in  a  hazardous  occupation. 

Marino  v.  Lehraaier,  173  N.  Y.  530,  66  N.  E.  572,  61  L.  R.  A.  811, 
and  Koester  v.  Rochester  Candy  Wqrks^  194  N.  Y.  92,  87  N.  E.  77, 
19  L.  R.  A.  (N.  S.)  783,  point  out  that  as  matter  of  law  these  de- 
fenses do  not  lie  against  the  declared  policy  of  prohibition  of  ehild 
labor  in  certain  avocations..  It  would  seem  surely  to  be  a  better  policy 
to  negative  the  right^  of  compensation  in  employments  prohibited  as 
unlawful  as  a  salutary  restraint  both  on  parents  tending  toward  their 
fulfillment  of  their  obligation  to  keep  their  children  from  the  proscribed 
work  and  on  employers  as  exposing  them  to  the  risk  of  common-law 
damaffes  for  injuries,  if  sustained  by  such  infants,  as  to  whose  engage- 
n?ents  I9.W  has  interposed  a. barrier-  Notwithstanding  individual  judg- 
ment, that  remedy  is  not  to  be  found  within  the  Compensation  Act, 
and"  an  action  at  comrnoji  .law  stUl;  survives  in  these.',  circumstances,  I 


Digitized  by  LjOOQIC 


833  172'  HBW  TOBK  SCFPliBMXKT  (Sup.  Ct. 

will  follow  the  decision  of  thfe  Third  Department  and  overrule  plain- 
tiff's demurrer  to  the  defense,  with  motion  C06ts. 

Defendant's  motion  to  overrule  granted.    Plaintiff's  motion  to  sa»* 
tain  demurrer  is  denied.    Ordered  accordingly. 


MOSOAHIABBS  et  al.  T.  MONTAGNINO  et  al. 

(Supreme  Court,  ^AiPpeUate  Term,  First  Department.    November  1,  1918.) 

Apfbajl  and  Ebbob  #s»KHe<5)— Pbejuoioxai.  £2bbob— Oonduoi  or  Ck>UBi>~ 
Cboss-Ezamination  of  Witness. 

Where  extent  to  which  trial  judge  took  part  in  cross-examination  of  de- 
fendants' witnesses  had  a  tendency  to  prejudice  the  jury,  new  trial  will  be 
ordered  la  the  interests  of  justice. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Socrates  Moscahlades  and  another  against  Michelange- 
lo Montagnino  and  another.  From  a  judgment  on  verdict  for  plain- 
tiffs, and  an  order  denying  motion  for  new  trial,  defendants  appeal 
Judgment  reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Weil  &  Espen,  of  New  York  City  (Enos  S.  Booth,  of  New  York 
City,  of  counsel),  for  appellants. 

Goldstein  &  Goldstein,  of  New  Yoik  City  (I>avid  Goldstein,  of 
New  York  City,  and  Jacob  Hirschman,  of  counsel),  for  respondents. 

PER  CURIAM,  While  we  deprecate  the  unfortunately  phrased 
criticism  of  the  trial  judge,  contained  in  the  appellants'  brief,  we  are 
of  the  opinion  that  the  extent  to  which  the  trial  judge  took  part  in 
the  cross-examination  of  defendants'  witnesses  had  a  tendency  to 
prejudice  the  jury,  and  the  ends  of  justice  call  for  a  new  trial.  See 
Bolte  V.  Third  Ave.  R.  R.,  38  App.  Div.  238,  56  N.  Y.  Supp.  1038. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  the  event. 


BOSEN  V.  DRUSS  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    November  1,  19180 

L  Trial  «=»139(1) — QuEsnoivs  fob  Jubt— Anticipatino  Dbfbnss. 

In  action  for  servant's  wrongful  discharge,  even  If  plalntUTs  testimony 
on  direct  examination  tliat  he  was  unable  to  secure  other  employment 
for  three  months  was  plainly  incredible,  his  failure  In  the  attempt  to 
anticipate  the  defense  of  failure  to  obtain  employment  did  not  have  the 
effect  of  establishing  the  defense,  so  that  such  Issve  was  not  lor  the  jury, 
there  being  no  other  evidaice  thereon. 

2.  Tbxal  ^=»272— WrrHDBAWzivo  Isscb— Estoppkl  to  Object,  to  Subxissiov. 
Though  plaintUTs  counsel,  prior  to  charge,  agreed  that  plaintiff's  In- 
ability to  secure  other  employment  was  for  the  jury,  he  was  not  thereby 
estopped  to  request  elimination  of  such  issue,  by  clear  request  on  sub- 
mission of  the  issue,  which  was  in  time  to  permit  the  court  to  correct  the 
error. 

jftsdFor  other  eases  w—  same  topic  &  KfiT-NUMBSR  In  all  Key-Numbetvd  Digests  a  Indeses 
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Appeal  from  City  Court  of  New  York,  Trial  Term: 
Action  by  Meyer  Rosen  against  David  and  Harry  Druss,    Judg- 
ment on  verdict  for  defendsmts,  and  order  denying  new  trial,  and 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUlr 
LAN,  JJ. 

Jacob  Manheim,  of  New  York  City,  for  appellant 
L  Gainsburg,  of  New  York  City  (I.  Maurice  Wormser,  of  New. 
York  City,  of  counsel),  for  respondents. 

MUIXAN,  J.  [1, 2]  In  this  action  for  damages  for  wrongful 
discharge  the  learned  trial  justice  left  it  to  the  jury  to  decide  wheth- 
er the  defendants  had  sustained  their  burden  of  showing  that  the 
plaintiflf  had  been  properly  diligent  in  securing  similar  work.  Plain- 
tiff's counsel  thereupon  requested  the  court  to  eliminate  ikast  ques- 
tion as  an  issue,  contending  that  there  was  no  evidence  to  sustain 
any  finding  on  that  head ;  but  the  request  was  denied,  and  we  think 
incorrectly.  There  was  no  testimony  upon  the  subject,  other  than 
that  given  by  the  plaintiff  himself,  when  he  said  that  he  was  unable 
to  procure  a  position  until  over  three  months  from  the  date  of  the 
discharge.  This  evidence  was  brought  out  on  the  plaintiff's  direct 
examination.    The  cross-examination  did  not  touch  the  point. 

Defendants'  counsel  argues  that  the  plaintiff's  testimony  upon  the 
subject  was  for  the  jury  to  pass  upon;  but  we  think  he  is  clearly 
in  error.  Even  if  the  pl^tiff's  testimony  in  relation  to  his  efforts 
to  procure  work  were  plainly  incredible,  his  failure  in  an  attempt  to 
anticipate  a  defense  quite  manifestly  caimot  be  given  the  effect  of 
establishing  that  defense.  The  suggestion,  made  upon  the  argu- 
ment, that  the  mere  fact  of  idleness  for  three  months  of  itself  suf- 
fices to  create  a  presumption  of  lack  of  diligence,  is  unworthy  of 
serious  attention.  It  is  also  contended  on  behalf  of  the  defendants 
that  plaintiff's  counsel  estopped  himself  from  making  the  request 
referred  to,  for  the  reason  that  in  a  colloquy  between  court  and  coun- 
sel, prior  to  the  charge,  the  plaintiff's  counsel  agreed  that  the  ques- 
tion of  plaintiff's  diligence  in  seeking  new  employment  was  one  of 
the  issues  to  go  to  the  jury.  It  is  true  that  plaintiff's  counsel  seems 
to  have\  then  taken  that  view ;  but  he  took  the  correct  position  in 
ample  time  to  afford  the  court  proper  opportunity  to  set  the  matter 
straight,  and  he  made  his  point  with  unmistakable  clarity. 

In  view  of  our  attitude  upon  the  ground  of  error  discussed,  we 
shall  not  refer  in  detail  to  the  other  ground  upon  which  reversal  is 
asked,  further  than  to  say  that  the  illustration  used  by  the  court  in 
an  otherwise  excellent  charge  upon  the  subject  of  genuine  as  against 
feigned  dissatisfaction  was  an  unfortunate  choice,  and  may  easily 
have  misled  the  jury. 

Judgment  reversed,  and  hew  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


Digitized  by  LjOOQ IC 


334:  172  NEW  XQBK  SyPPl.IJMENT  (^Up.  Ct, 

BBILMAN  et  al.  v.  GOLDSTEIN. 

(Supreme  Ootirt,  AppeUnte  Term,  First  Department    November  7,  1918^) 

Sales  ^=©180(1) — ^Acceptance — ^Retaintwg  Pabt  of  Shipment. 

Buyer  could  not  retain  part  of  shipment,  which  was  made  under 
single  contract  of  sale,  and  reject  part. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Abraham  Beilman  and  another  against  Pascoe  Goldstein. 
From  a  judgment  in  their  favor  for  $73.35,  after  a  trial  by  a  judge 
without  a  jury,  plaintiffs  appeal.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,JJ. 

Lesser  &  Lesser,  of  New  Yoric  City  (Samuel  Lesser,  of  New  York 
City,  of  counsel),  for  appellants. 

Barney  &  Schuldenf  rei,  of  New  York  City  (Lewis  Schuldenf  rd,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiffs  sued  for  $136,  the  agreed  price  of  a  "bill"  for 
hats  sold  to  defendant.  Defendant  testified,  without  contradiction,,  that 
he  had  tendered  the  return  of  hats  to  the  value  of  $44.50,  which  he 
claimed  had  not  corresponded  to  the  sample  on  which  the  bill  was  sold. 

Apart  from  an  error  in  calculation,  which  was  made  at  the  trial,  the 
learned  judge  below  awarded  plaintiffs  a  judgment  for  the  amount  of 
their  bill,  less  the  value  of  the  goods  tendered  for  return.  Appellant 
now  urges,  and  I  ihink  correctly,  that  the  respondent  could  not  retain 
part  of  the  shipment,  which  was  made  under  a  single  contract  of  sale 
and  reject  a  part.  Mendetz  v.  S.  N.  Wood  &  Co.,  86  Misc.  Rep.  52,  14a 
N.  Y.  Supp.  92;  Levy  v.  John  C.  Dettra  &  Co.,  91  Misc.  Rep.  41,  154 
N.  Y.  Supp  176;  Brukenfeld  v.  Silver,  165  N.  Y.  Supp.  418. 

Judgment  reversed,  and  a  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


(105  Misc.  Rep.  10) 

SMITH  et  al.  v.  GALANOS. 

(Supreme  ClJourt,  Special  Term,  Erie  County.     November  12,  1918.) 

Reference  €=>11 — Compulsory — BxAiaNATioN  of  Aoooukt— CouimsBCLAXic. 
Code  ClT.  Proc.  |  1013,  as  to  compulrory  reference  f^r  long  acco.unt, 
does  not  apply  where  In  action  for  fees  for  plans  and  superintending,  de- 
fendant counterclaims  for  negligent  or  fraudulent  approval  of  charges  of 
B.  for  labor  and  material,  thus  Incidentally  and  collaterally  involylng  B/s 
account 

Action  by  Harry  G.  Smith  and  another  against  Nicholas  A.  Gal- 
anos.  On  defendant's  motion  for  compulsory  reference.  Motion 
denied. 

^ss^For  other  cues  see  same  topic  &  KBT-NUMBBR  in  all  Key-Kumbered  Digeeta  A  Indexes 
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George  CJHnton,  Jr.,  dhd  Frank  A.  Abbott,  both  of  Buffato,  for  the 
motion.  • 

Thomas  C.  Btirke,  of  Buffalo,  opposed. 

WHEELER,  J-  This  action  is  brought  by  the  plaintiffs  to  recov- 
er a  balance  claimed  to  be  due  and  owing  them  for  fees  or  comniis- 
sions  for  preparing  plans  and  specifications  for  and  superintending 
the  repairs  to  the  steamer  Schuylkill,  The  answer  puts  in  issue  the 
amount  due  and  sets  lip  by  way  of  counterclaim  that  the  plaintiffs 
negHgetitly  and  fraudulently  approved  excessive  charges  for  labor 
and  material  made  by  the  Buffalo  Dry  Dock  Company  which  did  th^ 
work  to  the  extent  of  $200»000  and  demands  a  judgment  for  dam- 
ages against  the  plaintiffs  for  that  amount.  It  is  not  denied  on  this 
motion,  but  that  the  defendant  has  actually  paid  for  the  work  done 
the  sum  specified  in  tfie  complaint,  and  but  that,  for  the  allegations 
of  the  answer,  the  plaintiffs  would  be  entitled  to  the  amount  of  com- 
missions alleged  in  the  complaint.  The  defendant,  however,  clajms 
in  substance  that,  in  order  to  defend  the  action  and  td  establish  its 
counterclaim,  the  trial  of  the  action  will  involve  the  examination  of 
a  long  account,  to  wit,  the  bills  for  items  of  services  and  material 
furnished  by  the  Buffalo  Dry  Dock' Company  and  paid*  for  by  the 
defendant,  which  it  is  alleged  the  plaintiffs  .  fraudulently  and  negli- 
gentiy  approved  and  passed.  It  is  alleged  these  items  aggregate 
some"  3,(XX)  in  number,  and  the  defendant  contends  fliese  facts  pre- 
sent a  case  for  a  compulsory  reference. 

It  probably  would  be  a  relief  to  the  court  if  a.  reference  could  be 
had,  for  doubtless,  if  the  case  is  tried  through,  the  trial  ^11  involve 
a  considerable  time,  and  it  may  be  diflBcult  for  a  jury  to  carry  in  their 
minds  all  the  different  it^ms  over  which  investigation  may  be  had. 
Nevertheless  this  court  is  of  the  opinion  that  the  facts  presented  do 
not  make  this  a  referable  case,  within  the  provisions  of  the  Code  of 
Civil  Procedure  (section  1013).  The  real  issue  presented  by  the 
pleadings  is  one  of  f r9.ud  and  negligence.  The  account  of  the  Buf- 
falo Diy  Dock  Company  is  only  collaterally  involved.  The  immedi- 
ate purpose  of  this  action  is  not  to  recover  anything  for  workj  labor^ 
and  services  furnished  by  the  Dry  Dock  Company  or  other  con- 
tractors, but  for  the  services  of  the  plaintiffs  as  naval  architects, 
and  superintendents.  The  accounts  of-  contractors  are  not  the  ground' 
of  the  defense,  but  the  alleged  fraud,  and  negligence  of  the  plaintiffs. 
Therefore  the  accounts  of  the  Dry  Dock  Company  and  of  other  con- 
tractors are  simply  incidental  and  collateral.  It  is  not  the  account 
of  the  parties  to  this  action.  It  has  been  well  established  by  the 
decisions  of  the  courts  of  this  state  that,  where  an  account  involved 
is  simply  incidental  and  collateral,  a  compulsory  reference  will  not 
be  ordered.  Loverin  v.  Lenox  Corporation,  35  App.  Div.  263,  54  N. 
Y.  Supp.  724;  C.  &  C.  Electric  Co.  v.  Walker  &  Co.,  35  App.  Div. 
426,  54  N.  Y.  Supp.  810;  Smith  v.  London  Assurance  Corp.,  114 
App.  Div.  868,  100  N.  Y.  Supp.  194;  Kings  County  Lighting  Co.  v. 
Woodbury,  177  App.  Div.  451,  164  N.  Y.  Supp.  380;  Camp  v.  Inger- 
soll,  86  N.  Y.  433;   Snell  v.  Niagara  Paper  Mills,  193  N.  Y.  433,  86 
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N.  E.  460,  25  L.  R.  A.  (N.  S.)  264;   Steck  v.  Colorado  F.  &  I.  Co., 
142  N.  Y.  236,  37  N.  E.  1,  25  L.  R.  A.  67.    The  facts  in  some  of  the 
cases   above  cited  are  very   analogous  to  those  presented   in  this 
case. 
The  motion  is  denied,  with  $10  costs  of  motion.    So  ordered. 


(104  Misa  Hep.  426) 

DUNN  et  al.  v.  O'CONNOR  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    Sept^nber,  1918.) 

Pleading  ^=»279(4) — StrppuiMEzn'Ai.  Complaiwt — Sake  Oattse  of  Action. 

Where  complaint  alleged  default  in  payment  of  taxes  on  mortgaged 
property  and  plaintiffs  election  under  mortgage  terms  to  consider  prin- 
cipal immediately  payable,  a  supplemental  complaint  pleading  a  subse- 
quent default  in  payment  of  interest,  also  giving  plaintiff  a  right  to  de- 
clare principal  due  would  be  allowed,  because  for  no  greater  relief  than 
original  complaint. 

Action  by  George  W.  Dunn  and  others  against  Henrietta  E.  O'Con- 
nor and  others.  Plaintiff's  motion  to  serve  a  supplemental  c(»nplaint 
granted. 

William  A.  Daly,  of  New  York  City,  for  the  motion. 
Edmund  L.  Mooney,  of  New  York  City,  exposed. 

PHILBIN,  J.  The  motion  to  serve  a- supplemental  complaint  is 
granted.  The  original  complaint  in  this  foreclosure  suit  sets  forth  a 
default  in  the  payment  of  taxes  on  the  mortgaged  property  and  that 
pursuant  tb  the  terms  of  the  mortgage  the  plaintiff* elects  to  consider 
the  principal  immediately  due  and  payable.  The  plaintiff  now  asks 
leave  to  set  up  a  default  m  the  payment  of  interest,  alleged  to  have  oc- 
curred after  this  action  had  been  begun,  and  which  als6  gave  the  plain- 
tiff, pursuant  to  the  mortgage,  the  right  to  declare  the  principal  due. 
The  new  matter  thus  sought  to  be  set  up  is  in  aid  of  an  existing  cause 
of  action,  and  does  not  call  for  any  greater  or  other  relief  than  was 
originally  demanded.  Cohn  v.  Husson,  5  Civ.  Proc.  R.  324^  326;  Mer- 
rihew  V.  Kingsbury,  150  App.  Div.  40,  134  N.  Y.  Supp.  452. 

Plaintiff  to  serve  a  supplemental  complaint,  setting  up  the  default 
.in  the  payment  of  interest,  within  five  days  after  service  of  notice  of 
entry  of  this  order.  Date  of  issue  remains  the  same,  and  cause  retains 
its  present  place  on  the  calendar. 

Motion  granted. 

^s»For  oUier  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Disests  A  Indexes 
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W£]ISBB  V.  IiANl>SSS. 

(Supreme  CcMirt,  AppdOate  Term,  First  Department    November  7,  1918.) 

L  iRFAin-s  #3»61^— Actions  Against  lNrANT-*PB0CS8S. 

Under  Code  €»▼.  Proc.  §  426,  adopted  for  the  Municipal  Court  by  Mu- 
nldpai  Court  Code,  I  21,  service  upon  an  infant  must  be  made  by  serving 
bim  and  scmie  other  person  for  him. 
2.  Infants  «=»W— Actions  Against  Infant— Skuvick  op  P»ocBsa 

Where,  at  the  time  of  aervlce  upon  defendant  alone,  he  was  an  Infant, 
the  coort  acquired  no  jurisdiction,  and  judgment  was  unauthorized,  not* 
withstanding  infancy  was  not  pleaded. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seconc* 
District. 

Action  by  Abe  Weiser  against  Jack  Landess.  From  judgment ^or 
plaintiff,  and  an  order  denying  a  motion  to  vacate  the  judgment,  de- 
fendant appeals.    Reversed,  and  complaint  dismissed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Julius  Applebaum,  of  New  York  City,  for  appellant. 
Harold  L.  Kunstler,  of  New  York  City  (Benjamin  B.  Weinberg, 
of  New  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  [1]  The  only  point  raised  on  this  appeal  is  whether  the 
court  ever  obtained  jurisdiction  of  the  person  of  the  defendant.  De- 
fendant claimed  to  have  been  an  infant  at  the  time  of  the  service  of 
the  summons,  which  was  made  upon  him  alone,  and  his  counsel  pointed 
out  that  this  claim  was  urged,  not  as  a  defense  to  the  cause  of  action, 
but  for  the  purpose  of  showing  that  the  court  was  without  jurisdic- 
tion in  the  premises.  The  learned  judge  below,  however,  refused  to 
permit  the  testimony  to  be  given.  It  is  quite  clear  that  service  upon  an 
infant  must  be  made,  according  to  section  426,  Code  Civ.  Proc. 
(which  is  adopted  for  the  Municipal  Court  by  section  21  of  the  Munic- 
ipal Court  Code  [L^ws  1915,  c.  279]),  by  serving  the  infant  and  also 
some  other  person  or  persons  as  therein  designated.  It  has  also  been 
decided  that  an  infant  cannot  appear  voluntarily  in  a  judicial  proceed- 
ing.   Gruner  v.  Ruffner,  134  App.  Div.  837,  840,  119  N.  Y.  Supp.  942. 

[2]  After  the  entry  of  the  judgment,  defendant  moved  to  vacate 
it  on  appropriate  papers  showing  that  he  was  not  of  age  when  the  sum- 
mons was  served.  This  order  was  denied.  Respondent  does  not  seek 
to  sustain  this  order  on  the  ground  that  the  affidavits  were  not  con- 
clusive in  favor  of  defendant's  contention,  but  solely  on  the  points  that 
"the  court  had  jurisdiction"  and  that  "infancy  to  be  admissible  must 
be  pleaded."  The  order  should  have  been  granted,  as  on  the  facts  pre- 
sented the  court  was  manifestly  without  jurisdiction. 

Judgnient  and  order  will  therefore  be  reversed,  with  $30  costs,  and 
complaint  dismissed,  with  costs.    All  concur. 

^sa9or  otbsr  casM  Me  Mdk«  topic  a  KBT-KUMBBR  In  all  K«7-Niimber«d  DlgesU  a  IndezM 
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ORUMP  V.  SBFTOK. 
(Supreme  Court,  Appellate  Term,  First  Department .  JCovembcrr  14,  1918.) 

1.  Limitation  of  Aotions  ^»195(6> — ^amt  Patmbnt-^-Bubixn  ov  Pboof. 

The  burden  was  on  plaintiff  to  ahow  that  credits  on  his  account  for 
physician's  services  were  for  payments  made  at  soch  tlxnea  as  would  re- 
moTe  the  bar  of  the  statute  of  limitations.  \ 

2.  Limitation  of  Actions  «=5>54(2)— Mutuai*  Acootnm. 

The^e  must  be  items  on  both  sides  of  the  account,  other  than  cash  pay- 
ments, to  make  Code  Civ.  Proc  {  886,  relating  to  accrual  ot  cause  of  action 
on  current  accounts*  applicable. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

-Action  by  Walter  G.  Crump  against  Catherine  E.  Sef  ton.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MULr 
LAN,  JJ. 

Wells  &  Snedeker,  of  New  York  City  (H.  H.  Snedeker,  of  New 
York  City,  of  counsel),  for  appellant. 

William  Carter  Crane,  of  New  York  City  (L,.  T.  Noonan,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  Plaintiff,  a  physician,  under  his  complaint  as  amended  at 
the  trial,  sued  to  recover  for  a  balance  due  for  professional  services 
alleged  to  have  been  rendered  to  the  defendant  and  others  at  her  re- 
quest between  May  12,  1904,  and  October  10,  1913.  The  answer  set 
up  payment  and  Ae  statute  of  limitations;  and  from  the  judgment 
in  favor  of  plaintiff,  defendant  appeals. 

Plaintiff  filed  a  bill  of  particulars,  specifying  numerous  dates  upon 
which  it  is  claimed  services  were  rendered,  and  to  save  time  it  was 
stipulated  at  the  trial  that  he  would  testify  to  the  items  as  set  out 
in  his  bill  of  particulars,  leaving  it  to  defendant  to  cross-examine  in 
regard  to  the  specific  charges.  The  last  four  items  in  the  bill  are 
for  visits  at  defendant's  premises  on  October  5,  6,  9,  and  10,  1913; 
the  date  of  the  service  immediately  preceding  October  5  being  May 
22,  1911.  Plaintiff  testified  that  he  made  up  the  bill  of  particulars 
from  cards  upon  which  were  memoranda  written  by  him,  or  by  his 
wife  or  his  secretary,  at  or  about  the  time  of  the  alleged  visit;  but 
be  could  not  state  whether  the  visits  in  October,  1913,  the  last  ones 
for  which  he  claims  in  this  action,  were  made  to  the  defendant,  or 
to  persons  who  were  treated  at  her  request  as  alleged. 

[1,2]  Although  the  plaintiff,  by  his  bill  of  particulars,  which  con- 
stituted his  direct  examination,  brought  the  four  items  of  1913  within 
the  six-year  limitation,  he  testified  on  cross-ekamination  that  he  made 
his  last  visit  on  May  22,  1911,  more  than  six  years  prior  to  the  be- 
ginning of  the  action.  It.  was  conceded  ihat;  defendant  was  entitled 
to  a  credit  of  $190  on  payments  made  to  plaintiff,,  and.  he  relies  on 
one  or  more  of  these  payments  as  removing  the  bar  of  the  statute.    To 

<^s»For  other  casee  see  eame  topic  a  KEY-NUMBER  in  all  Key-Numberad  Diseats  A  I&dezee 
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establish  the  oece^saiy  iacts  in  that  regardrth^  burden  was  on  plaintiff^ 
and  there  must  be  items  on  both  sides  Other  than  cash  payments  to- 
make  Code  Civ.  Proc.  §  386,  applicable  (John  Klein  Wagoo  Works  v. 
Hencken  &  WiUcnbrock  Co.,  67  Misc.  Rep.  425,  123  N.  Y.  Supp.  119; 
Mason  v.  Henry,  152  N.  Y.  529,  46  N.  E.  837;  Burdick  v.  Hicks,  29 
App.  Div.  205,  at  p^e  207,  51  N.  Y,  St^^.  789;  Cohen  v.  Diamond, 
74  Misc.  Rep.  444,  132  N,  Y.  Supp.  355;  Cahn  v.  Reilly,  113  N.  Y. 
Supp.  545) ;  bat  the  proofs  do  not  even  show  that  any  payment  was 
made  within  six  years  of  the  beginning  of  the  action,  the  summons  in 
which  is  dated  October  10,  1917.  Plaintiff  stated  that  there  were  no 
payments  since  his  last  visit.  Defendant  testified  that  the  payments 
were  made  before  May  22,  191 U  but,  questioned  by  {daintiff's  counsel 
whether  "on  April  18,  1915,  did  you  xnake  a  payment,  the  baknce  of 
the  account  to  September  19,  1914,  of  $50  to  the  doctor,"  answered, 
"I  cannot  tell  you."  The  counsel  further  cross-examined  the  defend- 
ant: 

'*In  1908  you  paid  od  aecotmt  otyour  bUl  $251  A.  Yes.  Q.  Do  you  re- 
member there  were  vlalts  made  after  that  time  by  the  doctor?  A.  Yes.  Q. 
From  what  records  we  have  there  is  nothing  to  show  you  made  any  further 
payments  after  that  date?    A.  I  don't  remember." 

Under  the  circumstances,  plaintiff  failed  to  establish  an  enforceable 
claim  against  the  'defendant^  and  judgment  against  her  was  unau- 
thorized. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
appropriate  costs  in  the  court  below.   All  concur. 


GOL0BLATT  k  SCHAEFFI.ER,  Inc.,  v.  SKUDOWITZ. 

(Supreme  Court,  AppeUate  Term,  First  Department    November  7,  1918.) 

€k>iriBACT8  ^s>10(2>— VAi^mmr— MUTTJAUTT. 

A  contract  whereby  defendant  agreed  to  employ  plaintiff  to  manufacture 
'     all  dresses  that  might  be  ordered  by  defendant's  customers  from  sam- 
ples submitted  by  plaintiff,  and  whereby  defendant  specifically  ordered  a 
minimimi  of  500  dresses  at  an  agreed  price,  was  not  lacking  in  mutuality : 
plaintiff  havtng  agreed  to  do  the  work. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Goldblatt  &  Schaeffler,  Incorporated,  against  Isidor  B. 
Skudowitz.  From  an  order  setting  aside  verdict  for  plaintiff,  and  dis- 
missing complaint  upon  the  merits;  plaintiif  appeals.  Reversed,  and 
verdict  reinstated. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Harnett  E.  Kopelman,  oi  New  York  City,  for  appellant 
David  Friedmann,  of  New  York  City,  for  respondent. 

BIJUR,  J...'  Plaintiff-sued  for  breach  of.a^i  dgteement.  According 
to  plaintiff's  story,  defendant  agreed  to  employ  the  plaintiff  to  manu- 

^s>Vor  oth«7  cases  see  same  tcpic  A  KEY>NUMB£R  in  aU  Key-Numbered  Digeets  ft  Iiktoxe*. 
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facture  all  dresses  that  might  be  ordered  by  customers  of  the  defend- 
ant from  certain  samples  submitted  by  the  plaintiff,  and  specifically 
ordered  a  minimum  of  500  dresses  then  required  by  the  defendant 
at  an  agreed  price  of  $2.75  a  dress,  which  represented  a  profit  of  50 
cents  a  dress  to  plaintiff. 

Although  the  order  setting  aside  the  verdict  does  not  specify  the 
ground  therefor,  the  respondent  does  not  seek  to  justify  it  at  all  on 
the  theory  that  the  verdict  was  against  the  weight  of  evidence,  but 
argues  exclusively  that  no  enforceable  contract  was  proved.  The  fact, 
also,  that  the  learned  judge  below  undertook  to  dismiss  the  complaint 
on  the  merits,  indicates  that  the  latter  consideration  was  the  g^imd 
of  his  determination.  In  my  opinion,  however,  there  was  ample  evi- 
dence of  a  complete  contract  with  reciprocal  undertakings. 

The  chief  reliance  of  flie  respondent  is  on  the  claim  that  the  plaintiff 
did  not  undertake  to  do  the  work.  Two  extracts  from  the  minutes, 
however,  indicate  that  that  contention  is  not  sound.  Plaintiff's  repre- 
sentative, testif3ring;  to  his  conversations  with  the  defendant,  says: 

"He  said :  *Will  give  you  all  the  orders  on  it*    I  told  him  I  expected  It" 

And  later:  ' 

"Q.  Did  you  teU  him  you  are  ready  to  make  them?  A«  I  told  I  was  ready 
to  make  them.  Q.  Did  you  say  you  set  your  men  to  work  to  get  the  pat- 
terns? A.  Exactly.  •  •  •  Q.  You  were  able  to  fulfill  that  order  for  the 
500  dresses  and  were  ready  to  do  It?    A.  Yes." 

In  my  opinion  this  testimony  of  the  plaintiff's  representative  was 
evidence  of  an  agreement  on  its  part  to  perform  the  work  ap  an  agreed 
price  on  the  dresses  ordered.  It  requires  no  argument  to  demonstrate 
that  this  effected  a  valid  and  enforceable  contract,  upon  which  the 
plaintiff  was  properly  awarded  the  amount  of  his  proved  damage. 
Wood  V.  Duff-Gordon,  222  N.  Y.  88,  118  N.  E.  214. 

Order  reversed,  and  verdict  reinstated,  with  $30  costs  to  appeUant. 
All  concur. 


PULVIN  V.  HUDSON  AUTO  LAMP  WORKS  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department.    November  7,  1918w) 

1.  Explosives  e=>7 — Explosion  op  Gas  Tank — ^Liabiutt. 

Where  automobile  sas  tank  exploded  while  employ^  of  automobile 
lamp  works  company  was  attempting  to  remove  or  replace  the  solderinit 
on  the  tank  with  a  blowpipe  open  flame  lamp,  without  first  haying  clean- 
ed tank,  the  company  was  liable  to  the  owner  of  tank  who,  standing  near 
by,  was  injured  by  the  explosion. 

2.  Explosives  ^=>7 — Explosion  of  Gas  Tank — PancA  Facie. Case. 

In  action  against  lamp  works  company  for  injuries  from  explosion  of 
automobile  gas  tank,  proof  of  explosion,  occurring  while  an  employ^  was 
attempting  to  remove  or  replace  soldering  on  the  tank  with  a  blowikpe 
open  f.ame  lamp,  established  prima  facie  negligence  under  res  ipsa  loqui- 
tur doctrine. 

Appear  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 
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Action  by  Patty  Pulvin  against  the  Hudson  Auto  Lamp  Works  and 
another.  Judgment  for  defendants,  after  a  trial  by  a  judge  without 
jury,  and  plaintiff  appeals.   Reversed,  and  new  trial  granted. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Charles  L.  Hoffoian  and  Henry  A.  Friedman,  both  of  New  York 
City,  for  appellant. 

Paul  M.  Abrahams,  of  New  York  City,  for  respondents. 

BIJUR,  J.  The  action  was  discontinued  as  to  the  individual  de- 
fendant. Plaintiff  sued  for  personal  injuries  which  occurred  as  fol- 
lows: 

He  took  a  "brass  gas.  tank'*  from  his  automobile  to  be  repaired  by 
the  defendant.  Some  repaifs  viert  made,  but  were  not  ^satisfactory. 
He  brought  the  tank  hack,  pointed  out  the  defect,  and  the  tank  was 
thereupon  given  to  one  Goldstein,  an  employ^  of  defendant,  to  make 
the  repair  properly.  A  few  minutes  thereafter  an  officer  of  the  de- 
fendant told  plaintiff  to  see  Goldstein  himself,  and  point  out  how  the 
repairs  were  to  be  made,  and  as  plaintiff  was  proceeding  to  comply 
with  that  suggestion  the  tank  exploded  and  injured  him.  There  is  no 
question  about  the  explosion  and  the  injury;  nor  that  Goldstein  was 
attempting  to  remove  or  replace  the  soldering  on  th^  tank  With  a  blow- 
pipe open  flame  lamp.  Both  Goldstein  and  defendant's  officer  testified 
that  the  tank  was  a  perfectly  simple  square  tank,  without  any  appli- 
ances or  apparatus  in  it,  and  that  it  was  open  at  one  end,  and  that  it 
was  "empty." 

It  requires  no  argument  to  demonstrate  that,  if  the  tank  was  actually 
empty,  it  could  not  have  exploded.  The  inescapable  inference  from 
ordinary  knowledge  is  that  there  must  have,  been  either  gasoline  or  the 
fumes  of  gasoline  in  the  tank  at  the  time  of  the  attempted  repair.  Gold- 
stein, indeed,  testified  that  he  always  washed  out  and  carefully  clean- 
ed "gas  tanks"';  that  he  cleaned  this  tank  the  first  time»  but  not  the 
second  time.  On  the  record  as  made,  and  either  as  matter  of  ordi- 
nary knowledge  or  on  Goldstein's  testimony,  judgment  should  have 
been  rendered  for  the  plaintiff. 

Respondent's  contention  that  this  is  not  a  case  for  the  application 
of  the  doctrine  of  res  ipsa  loquitur  is  both  unsound  and  immaterial. 
In  the  first  {daoe,  while  he  is  right  that  a  mere  explosion  is  not  always 
prima  facie  proof,  of  negligence  on  die  part  of  the  owner  of  the  ap- 
paratus which  exploded,  an  explosion  under  circumstances  such  as 
are  involved  in  the  instant  case  necessarily  gives  rise  to  the  inference 
that  it  could. not  have  arisen  from  any  cause  except  the  defendant's 
negligence.  In  the  second  place,  the  defendant  actually  furnished 
proof  of  its  ow^  negligence. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.   All  concur. 
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WBNTWORTH  v.  NOBTHBBN  PRODUCING  CO.,  Inc. 

(Supreme  Court,  Appellate  Term;  First  Efepartment    Norember  7,  1918.) 

Corporations  ^=»448(3) — Contracts  Incurred  Before  Incorporation — Lia- 
bility. 

Actress,  baying  a  contract  to  appear  In  play,  .stgned  "C,  Mgr./'  could 
not  recover  against  corporation  producing  the  play,  upon  b^g  dismissed^ 
where  such  dismissal  took  place  beCpre  corUllcate  of  Incorporation  of 
defendant  company  was  verified  by  incorporators,  and  where  she  did  not 
prove  that  defendant  company  had  received  any  benefits  from  her  serv- 
ices. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  Lola  M.  Wentworth  against  the  Northern  Produdng 
Company,  Incorporated.  Judgment  for  plaintiflF,  after  trial  by  court 
without  jury,  and  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Solomon  Goodman,  of  New  York  City,  for  appellant. 
Max  lyippman,  of  New  York  City  (Edwin  W.  Cady,  of  New  York 
City,  of  counsel),  for  respondent.     . 

MULLAN,  J.  The  plaintiff,  an  actress,  on  October  17,  1917,  en- 
tered into  a  written  agreement  to  play  in  "The  Bride  Shop"  for  its 
New  York  run  and  for  a  few  days  previous  to  the  city  opening.  The 
writing  ends: 

"This  letter,  when  accepted  by  you,  wUl  serve  as  a  contract  between  us. 
"Very  truly  yours,  John  Cort,  Mgr. 

"Accepted:    Lola  Wentworth." 

The  play  seems  to  have  been  at  all  times  billed  as  being  produced 
by  a  company  of  the  defendant's  name.  The  alleged  wrongful  dis- 
charge occurred  on  or  about  December  1st.  The  certificate  of  incor- 
poration of  the  defendant  company  was  not  verified  by  its  incorpora- 
tors until  January  3,  1918.  There  is  no  word  of  proof  that  the  de- 
fendant received  any  benefits  from  the  plaintiff's  services,  and  it  is 
difficult  to  see  how,  in  the  circumstances,  the  defendant  could  be  held 
liable  under  the  adoption  theory.  .The  argument  that  as  the  plain- 
tiff's playing  helped  to  make  the  play  a  success,  and  thus  gave  an 
impetus  leading  in  part  to  its  later  successful  run,  the  defendant 
should  be  held,  is  ingenious,  but  untenable. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 
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»    OaoSSMAN  r.  ORBBNI^PAN. 

(Sopreme  Court,   Appellate  Term,   First  Department.     November  7>  1918.) 

BBOKXBa  ^s>49(l) — GoiocissioifB— Whks  Babzteq* 

Whjere  plaintiff,  engaged  by  defendant  to  procure  a  lease,  called  up  tbe 
owner,  who  referred  blm  to  a  lawyer,  from  wbom  defendant  procured  oral 
acceptance  of  terms  offered  by  defendant,  commission  was  earned,  al- 
titMmgh  owner  of  premises  bad  given  no  written  auUiorltQr  to  lease ;  Be&l 
Property  I^w.  K  131,  140,  242>  requiring  power  to  pass  an  estate  to  be 
in  writing,  not  .applying. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Charles  Crossman  against  Isaac  Greenspan.  From  a 
judgment  in  favor  of-  defjendant,  after  a  trial  by  the  judge  without  a 
jury,  plaintiff  appeals;    Reversed,  and  new  trial  granted. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Herman  Gottlieb,  of  New  York  City  (L.  S.  Lewis,  of  New  York 
City,  of  counsel),  for  appellant. 

M.  N.  Schleider,  of  New  York  City  (Max  Muldasky,  of  J^ew  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff,  as  broker,  sued  the  defendant,  a  proposed 
lessee,  for  damages  for  breach  of  an  agreement  of  brokerage  where- 
under  plaintiff  was  promised  $500  by  defendant  as  part  compensa- 
tion,  and  authorized  to  obtain  such  reasonable  compensation  as  he 
could  from  the  proposed  lessor,  who  it  is  alleged  agreed  to  give  him 
a  considerable  sum. 

Plaintiff  testified  that  he  was  engaged  by  the  defendant  to  procure 
a  lease  of  certain  premises  in  the  trough  of  Manhattan;  that  he 
called  upon  the  o>yner  of  the  premises,  who  lived  in  Philadelphia; 
that  she  had  refeired  him  to  a  lawyer  in  this  city,  "who  had  full 
charge  and  conti^l  of  the  property,  to  lease  or  sell  it";  that  he  ne- 
gotiated between  the  lawyer  and  defendant,  and  finally  secured  from 
the  lawyer  the  acceptance  of  the  terms  offered  by  the  defendant.  He 
thereupon  made  an  appointment  with  defendant  to  meet  him  at  the 
lawyer's  office  on  a  certain  day  "to  draw  up  the  lease.'*  Defendant 
failed  to  keep  that  appointment,  oi"  any  other,  but  subsequently  plain- 
tiff met  defendant  on  the  premises,  and  defendant  told  him  that  he 
had  leased  the  property ;  that  it  was  true  that  he  had  engaged  plain- 
tiff in  the  first  instance,  but  "I  have  met  a  friend  of  mine,  who  is 
also  a  broker,  and  I  wanted  to  give  him  a  favor;  I  have  leased  the 
building  through  my  broker?'  It  was  also  brought  out  that  the  lease 
had  actually  been  concluded. 

At  the  close  of  the  plaintiff's  testimony,  and  without  any  suggestion 
on  the  part  of  defendant's  counsel,  the  learned  judge  below  asked 
plaintiff's  counsel  whether  the  owner  was  in  court,  and  was  answered 
in  the  negative.  The  court  then  asked,  "Do  you  claim  that  the  own- 
er has  givcnr:  written  authority  to  any  one?"  and  plaintiff's  counsel 
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again  answered,  "No,  sir."  The  court  then  asked,  "How  do  you  claim 
that  this  attorney  could  speak  in  behalf  of  the  owner  in  Philadel- 
phia?" Plaintiff's  counsel:  "Because  the  owner  said  so."  There- 
upon the  court,  of  its  own  motion,  dismissed  the  complaint. 

It  is  not  clear  to  me  on  what  theory  this  conclusion  was  reached, 
and  respondent's  counsel  manifestly  labors  under  the  same  difficul- 
ty." He  cites  sections  131,  140,  and  242  of  the  Real  Property  Law 
(Consol.  Laws,  c.  50),  which  provide,  respectively  that  a  lease  for 
a  term  exceeding  one  year  must  be  in  writing,  etc.,  and  that  power 
to  pass  an  estate  in  real  property  must  be  similarly  evidenced;  but 
he  does  not  explain,  nor  am  I  able  to  understand,  what  bearing  these 
provisions  have  upon  the  instant  case.  It  is  axiomatic  that  plaintiff» 
as  broker,  had  earned  his  commission  when  he  had  brought  about 
a  meeting  of  the  minds  of  his  employer  and  the  owner  of  the  prem- 
ises, and  that  it  was  quite  immaterial  whether  a  valid  lease  was  sub- 
sequently executed  or  not,  although  in  this  case  it  appears  that  it  was. 
PlaintifFs  commission  was  earned  when  the  parties  had  orally  agreed 
upon  the  terms  which  he  had  been  authorized  to  offer.  See  Tanen- 
baum  V.  Boehm,  202  N.  Y.  293,  299,  95  N.  E.  708;  Arnold  v.  Schmeid- 
ler,  144  App.  Div.  420,  427,  129  N.  Y.  Supp.  408;  Sheridan  v.  Mc- 
Laughlin, 172  App.  Div.  314,  318,  158  N.  Y.  Supp.  406. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


(105  Misc.  Rep.  46) 

BUCKLIN  V.  MORTON. 

(Supreme  Court,  Appellate  Term,  First  Department    November  14,  1918.) 

Physicians  and  Subgsons  ^s>19 — Contract  fob  Fotubb  Sebvxceb — ^Inabili- 
ty TO  Peeform. 

Where  a  patient  became  too  Ul  to  attend  physician's  office  and  re* 
eeive  treatments  for  which  he  had  paid  physician  in  advance,  physician, 
haying  incurred  no  expense  in  preparation  for  giving  the  treatments 
prior  to  patient's  disability,  was  required  to  return  money  so  received. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  David  W.  Bucklin  against  William  J.  Morton.  Judgment 
for  defendant,  and  plaintiff  appeals.  Reversed,  and  judgment  direct- 
ed for  plaintiff. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Jerome  C.  Lewis,  of  New  York  City,  for  appellant 
Wilson  B.  Brice,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  appeals  from  a  judgment  dismissing  the  com- 
plaint in  an  action  brought  to  recover  back  moneys  paid  in  advance 
by  plaintiff  to  defendant  for  medical  services  to  be  readered  hy  the 
defendant  as  a  physician  at  defendant's  office,  said  services  to  begin 
on  the  20di  day  of  September,  1916,  and  continue  for  one  month 
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thereafter.  The  action  was  begun  on  the  10th  day  of  July,  1917,  liear- 
ly  10  months  after  expiration  of  the  term  of  treatment. 

The  uncontradicted  evidence  establishes  that,  prior  to  the  making  of 
the  contract  dated  Septfember  21,  1-916,  plaintiff  had  received  treatment 
and  medicine  f rotn  defendant,  for  which  he  paid  as  each  treatment 
was  received,  and  after  plaintiff  had  received  such  treatment  at  de- 
fendant's hands  for  a  considerable  time,  defendant,  on  September  21, 
1916,  told  plaintiff  he  was  going  to  haT«  a  few  private  patients,  who 
were  going  to  pay  him  $250  per  month,  and  asked  plaintiff  if  he 
would  take  such  treatment  and  make  payment  in  advance  therefor; 
that  plaintiff  agreed  so  to  do,  and  did  pay  said  sum  as  requested,  the 
understanding  being  that  plaintiff  should  attend  and  receive  treatment 
at  defendant's  oflSce;  tteit  plaintiff  immediately  thereafter  became 
very  ill,  and  was  unable  to  attend  at  defendant's  office  for  such  treat- 
ment, and  has  been  ever  since  unable  to  leave  his  (plaintiff's)  house; 
and  that  no  part  of  the  treatment  so  contracted  for  has  been  rendered 
by  the  defendant. 

Plaintiff  testified  that  subsequently  defendant  called  him  up  on  the 
phone,  and,  upon  being  told  of  plaintiff's  condition,  stated,  "I  would 
not  keep  your  money ;  I  will  return  it,"  and  that  later,  upon  further 
demand  being  made  for  the  money,  defendant  refused  to  return  it, 
saying  he  regarded  it  as  a  "retainer."  The  rule  governing  cases  of 
this  character  has  been  well  stated  by  Bischoff,  J.,  in  Fisher  v.  Mon- 
roe, 16  Daly,  461,  12  N.  Y.  Supp.  273,  as  follows : 

"The  principle  underlying  these  cases  is  tbat  the  contract  was  entered 
into  by  the  contracting  parties  npon  the  implied  condition  of  the  continued 
ability  of  the  party  who  Is  to  render  the  services  to  perfwm,  and  that  when 
unable  to  perform,  because  of  sidmeas  or  physical  or  mental  incapacity  pro- 
ceeding from  no  willful  or  deliberate  conduct  of  the  party,  such  inability  is 
In  consequence  of  an  act  of  God,  and  excuses  performance.    ♦    •    •    The  I 

obligation  of  the  party  who  Is  to  rec^ve  the  services  to  pay  is  conditional  ! 

nrou  the  obligation  of  the  party  who  is  to  render  the  services  to  perform,  and  { 

Tice  versa.  If  the  contract  of  employment  is  to  continue  operative  and 
binding,  those  Interdependent  obligations  must  continue  to  exist;    and,  if  : 

one  party  is  excused  from  the  performance  of  his  obligatkms,  the  obligations  i 

of  the  othier  party  must  likewise  come  to  an  end." 

The  rule  would  seem  to  be  equally  applicable  to  both  parties  to  a  j 

contract,  where  the  services  to  be  rendered  and  received  were  depend- 
ent upon  the  physical  ability  of  plaintiff  to  attend  for  treatment  and 
of  defendant  to  give  the  treatment.  In  the  event  of  illness  of  the 
defendant  and  his  physical  inability  to  perform,  he  would  not  have  ' 

been  liable  for  damages  for  breach  of  contract  (Town  of  Bleecker  v. 
Balje,  138  App.  Div.  706,  123  N.  Y.  Supp.  809,  812;  Roberts  v.  Ely, 
113  N.  Y.  128,  20  N.  E.  606;  Spalding  v.  Rosa,  71  N.  Y.  40,  27  Am. 
Rep.  7),  but  would  have  been  obligated  to  return  to  plaintiff  the  money 
paid  in  consideration  of  services  subsequently  to  be  rendered  and  not 
actually  rendered  (Mendenhall  v.  Davis,  52  Wash.  169,  100  Pac.  336, 
21  L.  R.  A.  [N.  S.]  914,  17  Ann.  Cas.  179).    If,  by  reason  of  defend-  I 

ant's  inability  to  perform  through  no  fault  of  his,  the  contract  ceased 
to  be  binding  upon  defendant,  it  became  inoperative  in  like  manner 
to  the  same  extent  in  the  event  of  similar  disability  on  the  oart  of 
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the  plsdntiff.  Stewart  v.  horing,  5  Allen  j(Mass.>  306,  81  Am.  Dec. 
747. 

There  is  no  evidence  to  support  the  conteation  of  defendant  re- 
spondent that  the  money  was  paid  as  a  retainer.  It  was  paid  in  con- 
templation of  services  to  be  rendered,  the  rendition  of  which,  by  rea- 
son of  the  continuing  serious  illness  of  fdaintiff,  became  impossible. 
On  the  expiration  of  the  period  during  which  the  monthly  treatment 
was.  to  have  been  rendered,  the  plaintiff  became  entitled  tx>  the  return 
of  the  money ;  there  being  no  proof  of  any  expense}  having  been  in- 
curred by  defendant  in  preparation  therefor  prior  to  plaintiff's  per- 
manent disability. 

The  judgment  must  he  reversed,  and  jud^^nt  directed  in  favor  of 
plaintiff  for  the  full  amount,  with  interest  and  costs  in  this  court  and 
the  court  below.    AU  concur. 


MILOVSKY  v.  SHAPIRO  et  al. 
(Supreme  Court,  AppeUate  Term,  First  Department      November  14,  1918.) 
Fbauds,  Statute  of  ^=931 — Pbomibe  to  Answbb  fob  Anotheb — Dischaege  of 

ThIBD    PEBS0I7. 

Defendants'  oral  agreement  to  pay  plaintiff  $850,  in  consideration  of 
his  releasing  third  person  from  indebtedness  of  $025  to  plaintiff,  was 
not  within  statute  of  frauds  as  a  promise  to  answer  for  the  debt  of 
another. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  De- 
partment. 

Action  by  Joseph  Milovsky  against  Benjamin  Shapiro  and  another. 
From  judgment  for  defendants,  and  an  order  denjring  motion  for 
new  trial,  plaintiflf  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Nathaniel  H.  Kramer,  of  New  York  City  (Henry  Swartz,  of  New 
York  City,  of  counsel),  for  appellant. 

Lind  &  Pfeiffer,  of  New  York  City  (Alfred  D.  Lind,  of  New  York 
City,  of  counsel),  for  respondents. 

GUY,  J.  Plaintiff  appeals  from  a  judgment  dismissing  the  com- 
plaint in  an  action  brought  to  recover  the  sum  of  $300.  It  is  alleged 
in  a  bill  of  particulars  that  the  defendants  agreed  to  pay  the  plaintiff 
$350  in  consideration  of  his  releasing  one  Jack  Shapiro  from  an  in- 
debtedness of  $625  owed  by  him  to  the  plaintiff.  The  bill  of  partic- 
ulars further  alleges  that  pursuant  to  said  agreement  plaintiff  duly 
released  the  said  Jack  Shapiro  from  payment  of  the  said  sum  of  $625, 
and  that  the  defendants  have  failed  and  .refused  to  pay  the  said  sum 
of  $350,  except  that  they  have  paid  the  sura  of  $50  on  account  there- 
of, leavingf  a  balance  due  from  the  defendants  to  plaintiff  of  $300. 

PlaintiiT's  bill  of  particulars  recites  that  the  agreement  releasing 
the  said  Jack  Shapiro  was  made  in  December,  1916,  at  No.  17  West 
Twenty-First  street.  New  York  City;   that  the  agreement  was  oral» 
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and  the  release  was  oral.  The  decision  recites  the  dismiss^  of  tlie 
complaint  "upon  the  opening  of  the  plaintiff  to  the  jury."  In  said 
opening  plaintifFs  counsel  stated  that  some  time  in  December,  1916, 
at  the  place  of  business  of  the  two  defendants,  plaintiff  had  a  dispute 
with  Jack  Shapiro,  a  brother  of  the  defendants,  then  employed  by 
him,  in  reference  to  a  bill  for  $625  that  was  due  from  said  brother 
of  defendants  for  taxicab  and  auto  hire,  the  plaintiff  being  engaged 
in  that  business ;  that  the  defendants  then  entered  into  an  agreement 
with  plaintiff  that  he  should  release  Jack  Shapiro,  and  that  they 
would  pay  him  $350  within  a  year's  time,  and  pay  the  money  from 
time  to  time ;  that  plaintiff  at  that  time  agreed  to  release  the  brother 
ffom  the  claim  of  $625  on  the  ijromise  and  agreement  by  these  two 
defendants  to  pay  him  $350  within  a  year's  time  in  settlement  of  that 
bill;  that  afterwards,  and. in  August,  plaintiff  received  $50  on  ac- 
count from  the  defendants,  leaving  a  balance  of  $300,  which  he  de- 
manded from  time  to  time  before  the  commencement  of  this  action. 
The  decision  in  Meriden  Brittania  Ca  v.  Zingsen,  48  N.  Y.  247,  8 
Am.  Rep.  549,  is  controlling,  the  court  there  h9lding  that — 

"A  promise  to  pay  the  debt  of  a  third  person  is  not  within  the  statute, 
where  it  Is  agreed  between  the  parties,  the  creditor,  debtor,  and  promisor, 
that  the  debt  shall  be  extingiilshed,  and  the  creditor  shaU  look  only  to  the 
ppondBor  for  payment  upon  the  new  promise.  In  such  case  no  other  person 
ronains  liable  for  the  debt  but  the  promisor,  and  his  undertaking  is  not 
collateral,  but  original,  to  pay  his  own  debt»  and  not  to  answer  for  the  debt 
of  another." 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.    AH  concur. 


(184  App.  Div.  «86)  ' 

WYNNE  ▼.  UTOHPIELD  CONST.  CO. 
^Supreme  Court,  Appellate  Division,  First  Department.    November  8i  1918.) 

1.  Afpeai.  and  Ebaob  ^sa»1047(3) — Pbsjudioial  Esbob— Failubb  to  Stbike 

Testimont. 

Where  a  witness,  in  answer  to  question,  "Did  you  ever  see  any  accident 
at  this  point  b^ore  this  one?"  replied,  "Several,"  failure  to  strike  answer 
was  prejudiciai;  there  being  but  one  accident  shown  by  witness'  subse- 
quent testimony. 

2.  MUNTOIFAL  COBPOSATIONS  ^;s»818(9) — NBOI.IGEN0X  OF  CONTBACTOB — ^DeFXO- 

TiVE  Street — Nones. 

Evidence  that  milk  can  had  previously  fallen  from  a  cart  on  same 
momlttg  and  at  same  place  plaintiff's  Intestate  fell  from  cart,  resulting  in 
his  injury  and- death,  was  inadmissible  to  show  notice  to  defendant,  a 
subway  contractor,  of  defect  in  street  In  sufficient  time  for  its  repair  be- 
fore acddent 

3.  Municipal  Cobporations  €=>81S(9) — Negligence  of  Contbactob — Defec- 

tive Street — Evidence — Admissibility. 

Evidence  tha*  milk  can  was  jolted  from  a  cart  on  same  morning  and 
at  same  place  plaintifTs  tntestate  was  thrown  from  his  cart,  resulting  in 
injury  and  death,  .was  inadmis^ble  to  show  that  tbh  defeet  was  dan- 
gerous to  life  and  limb. 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Mary  Wynne,  as  administratrix,  against  the  Litchfield 
Construction    Company.     From    a    judgment  for    plaintiff,    entered 
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upon  a  verdict,  and  an  order  denying  a  motion  for  new  trial,  defend- 
ant appeals.    Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

William  Dike  Reed,  of  New  York  City  (William  B.  Shelton,  of  New 
York  City,  on  the  brief),  for  appellant. 

Keron  F.  Ehvyer,  of  New  York  City,  for  respondent 

SHEARN,  J.  [1]  Plaintiff's  intestate  was  killed  by  being  *'jounc- 
ed"  from  a  coal  cart  which  he  was  driving,  due  to  one  of  the  wheels 
slipping  into  a  large  hole,  which,  as  the  jury  found,  was  negligently 
permitted  by  the  defendant  to  exist  in  a  plank  decking  over  one  of 
the  city  streets  which  was  excavated  in  connection  with  subway  con- 
struction. After  showing  the  conditions  complained  of,  a  witness 
for  the  plaintiff  was  asked:  "Q.  Did  you  ever  see  any  accident  at 
this  point  before  this  onei***  Instead  of  ♦answering  in  the  affirmative, 
the  witness  volunteered  the  answer:.  ''Several."  The  defendant's 
motion  to  strike  this  answer  out  was  denied,  and  defendant  duly  ex- 
cepted. The  witness  subsequently  testified  that  on  Ae  same  morn- 
ing that  the  plaintiff's  intestate  was  killed  he  saw  a  milk  can  fall  from 
a  wagon  as  the  wagon  passed  over  the  placte  where  the  hole  was  lo- 
cated. This  was  the  only  other  "accident"  as  to  which  any  testimony 
of  the  witness  was  retained  in  the  record,  a  fact  Which  tends  to  show 
the  prejudicial  nature  of  the  error  committed  in  refusing  to  strike 
out  the  testimony  of  the  witness  that  he  had  seen  "several"  accidents 
at  this  point. 

[2,  3]  Furthermore,  the  evidence  concerning  the  falling  of  the  milk 
can  upon  the  same  morning  as  the  accident  to  plaintiff's  intestate 
should  not  have  been  received  at  all.  No  suiBcient  time  elapsed  be- 
tween the  falling  of  the  milk  can  and  the  accident  to  plaintiff's  in- 
testate to  constitute  due  notice  to  the  defendant  of  the  existence  of 
the  hole.  As  the  evidence  did  not  show  notice,  its  only  other  pur- 
pose must  have  been  to  proye  that  the  condition  complained  of  was 
dangerous.  The  mere  fact  that  a  milk  can  fell  from  the  wagon  while 
it  was  being  driven  over  an  uneven  pavement  was  no  competent  proof 
that  the  condition  was  one  dangerous  to  life  and  limb.  The  defend- 
ant moved  to  strike  the  testimony  out,  and  the  denial  of  its  motion 
was  error,  and  clearly  prejudicial.  In  view  of  the  large  amount  of 
the  verdict,  the  unduly  severe  criticism  of  defendant's  counsel  dur- 
ing the  trial,  and  the  very  doubtful  propriety,  even  under  the  pecul- 
iar circumstances  shown,  of  allowing  evidence  that  subsequent  to 
the  accident  the  defendant  had  "patched  up  the  hole,"  we  are  of  opin- 
ion that  the  error  pointed  out  cannot  be  disregarded,  and  that  in  the 
interest  of  justice  a  new  trial  must  be  had.  . 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    Order  filed.    All  concur. 
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In  re  WBIGHITS  ESTATE. 

(Surrogate's  Court,  New  York  Ckmnty.    September,  1919.) 

CoNSTiTunoRAi.  Law  ^9283 — ^Taxation  «=»859(1) — ^Tbansfeb  Tax — Invest- 
UEjns — ^VAUPTnr  of  Act. 

Tbx  Law,  f  2211k  added  by  Laws  1917.  c.  700,  providinflr  additlojial  tax 
on  Investment  in  certain  cases,  hel4  unconstitutional. 

In  the  matter  of  the  estate  of  George  M.  Wright,  deceased.  From 
an  order  assessing  transfer  tax,  the  executors  sp^coi.   Order  reversed. 

James  S.  Darqr,  of  New  York  City,  for  executors. 
Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  Yoric  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  The  order  assessing .  tax  upon  the  estate  of  the 
decedent  contains  a  provision  assessing  a*  tax  on  investments  own*- 
ed  by  the  decedent  at  the  date  of  his  death,  in  accordance  with  the 
provisions  of  chapter  700  of  the  Laws  of  1917,  adding  section  221b  to 
the  Tax  Law,  and  the  executors  have  appealed  from  the  order  upon 
the  ground  that  the  act  is  unconstitutional.  If  it  were  an  original 
question,  I  should  hesitate  to  declare  an  act  of  the  Legislature  uncon- 
stitutional, but  in  view  of  the  fact  that  Surrogate  Cohalan  has  al- 
ready decided  that  chapter  700  of  the  Laws  of  1917  is  unodnstitational 
(Matter  of  Watson,  104  Misc.  Rep.  212,  172  N.  Y.  Supp.  29),  I  must 
follow  his  decision,  and  will  therefore  sustain  tile  appeal.  Order  fix- 
ing tax  reversed. 

Order  reversed,  ---= 

a05  Miflc  Rep.  27) 

In  re  WELC?n. 

In  re  LASHER'S  WILL. 

(Surrogate's  Oourt,  Kings  Oounty.      November  12,  ldl8.) 

1.  Chauties  «=»22(1) — ^BKQtTBSTS— Public  Pubposb. 

A  bequest  in  a  will  "to  cbarity  $100,  to  be  distributed  by  Rev.  P.  J. 
O'Loughlin,"  Is  a  valid  gift  lor  a  public  purpose^  and  not  uncertain. 

2.  CnAnrrras  €=»22(2)— Trusts— Discretiow. 

A  bequest  "to  charity  $100,  to  be  distributed  by  Rev.  P.  J.  O'Loughlin," 
held  to  create  a  valid  trust  in  such  person,  for  the  purpose  of  distribution 
in  charity  according  to  his  discretion. 
8.  OHABimw  ^s»22(5) — RsLieious  Uses — Bkqussvs  ih>b  MAsass. 

A  bequest  of  SlOO  for  masses  is  a  good  trust  for  a  religious  use. 
4.  Charitdes  ^^35 — OonrsTRUcnoN — Bequests  of  Indefinite  AMouifts. 

A  bequest  of  a  "balance  for  burial  and  expenses  and  masses,"  follow- 
ing another  tipe<An^  bequest  for  masses,  contemplates  the  expenditure  for 
such  purposes  of  sadti  sum  as  shall  be  suitable  to  the  condition  in  life 
of  testator. 
6.  Wills  «=>866— Distribution  of  Estates— Rights  of  Next  of  Kin. 

In  the  absence  of  any  residuary  gift  in  a  wilU  a  surplus  after  pay- 
ment of  spedflc  legacies  belongs  to  the  next  of  kin;    no  executor  being 
named. 
G.  Charities  ^s»18 — Supreme  Court  as  Trustee. 

A  bequest  of  a  balance  for  •'burial  and  expenses  and  masses,"  where 
no  tniBtee  is  named,  does  not  fail,  but  the  legal  title  thereto  vests  in 
the  Supreme  Court 
■ 
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7.  Chabtties  «=»47— -Appoxntmewt  of.Tbusxeb— Powraw  op  Ccrorr. 

Oode  Civ.  Proc.  f  2638,  empowering  the  Surrogate's  Court  to  appoint 
successtre  trvistees,  does  not  authorize  it  to  appoint  a  trustee,  where  the 
legal  title  to  the  trust  estate  constituting  a  charitj*,  vests  in  the  Supreme 
Court. 

Proceeding  by  Catherine  J.  Welch  to  prove  the  last  will  and  testa- 
ment of  Margaret  F.  Lasher.    Probate  decreed. 

William  C.  Fiest,  of  Brocrfclyn,  for  petitioner. 

Joseph  V.  Gallagher,  of  New  York  City,  special  guardian,  for  Fran- 
cis D.  L.  Murphy,  an  infant. 

Joseph  A.  Kennedy,  of  Brooklyn,  special  guardian,  for  John  R.  Lash- 
er, an  incompetent. 

KETCHAM,  S,    In  the  paper  propounded  occurs  the  provision : 

"To  charity  ($100)  one  himdred  dollars,  to  be  distributed  by  Rev.  P.  J. 
O'Loughlin." 

The  gift  is  attacked  upon  the  theory  that  a  gift  to  charity  is  too 
general  to  be  regarded  as  a  sufficient  definition  of  the  beneficiaries, 
and  because  of  its  alleged  uncertainty  as  to  whether  or  not  the  gift 
is  for  a  public  or  private  purpose.  In  Le^e  v.  Asgill,  Turner  &  Rus- 
sell, 265,  the  testatrix  provided  as  follows : 

"If  there  is  money  left  unemployed.  I  desire  it  may  be  given  In  charity." 

It  was  there  held  that  this  was  an  effective  gift  of  £2,000  of  per- 
sonal estate  to  charitable  purposes.  The  case  becomes  significant,  and 
indeed  controlling,  upon  the  present  discussion,  since  it  has  been  cited 
with  approval  in  the  following  cases:  Matter  of  Cunningham,  206 
N.  Y.  601--608,  100  N.  E.  437 ;  Stewart  v.  Franchetti,  167  Apa  Div. 
541,  545,  153  N.  Y.  Supp.  453;  Utica  Trust  &  Deposit  Co.  v.  Thom- 
son, 87  Misc.  Rep.  31,  53,  149  N.  Y.  Supp.  392. 

[1]  It  cannot  be  said  that  this  gift  is  uncertain  as  to  whether  or 
not  it  contemplates  a  public  or  a  private  purpose.  In  the  Matter  of 
Robinson,  203  N.  Y.  380,  388,  96  N.  E.  925,  927  (37  L.  R.  A.  [N.  S.] 
1023),  it  was  held  that : 

"A  construction  which  is  fairly  wJthin  the  rules  of  law,  and  that  sustains 
the  trust  and  devotes  the  fund  included  therein  to  purposes  permitted  by 
law  and  to  the  good  of  humanity,  should  be  preferred." 

It  must  therefore  be  assumed  that  the  provision  now  under  exam- 
ination intended  a  public  purpose. 

[2]  The  language  in  question  should  be  held  to  create  a  valid  trust 
in  Rev.  P.  J.  0'lx)ughlin,  for  the  purpose  of  distribution  in  charity, 
according  to  his  discretion. 

[3]  The  gift  in  paragraph  tenth  of  the  will,  for  masses,  $100,  con- 
stitutes a  good  trust  for  a  religious  use. 

[4]  Paragraph  thirteenth  of  the  will  reads  as  follows: 

"Balnnce  for  burial  and  expenses,  and  masses." 

This  provision  cannot  be  regarded  as  containing  an  intention  that 
all  of  the  residue  shall  be  expended  for  "burial  and  expenses,  and 
masses,"  but  must  be  construed  to  intend  the  expenditure  for  such 
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purposes  of  siicb  sma  as  shaU'be  soitaUe  to  the  condition  in  life  of 
the  testatrix.  Matter  of  Catherine  Gorey,  103  Misc.  Rep.  566,  170 
N.  Y.  Supp.  635^  In  view  of  the  express  provision  of  the  will  for 
the  expenditure  of.  $100  in  masses,  the  repetition  of  such  purpose  in 
the  latter  paragraph  indicates  an  intention  that  a  sum  in  addition  to 
that  specifically  provided  shall  be  expended.  This  sum  cannot  be 
ascertained  with  certainty  in  advance  of  the  administration,  but 
the  appropriation  of  $100  for  masses  would  probably  be  sufficient, 
in  view  of  the  circumstances  disclosed  in  the  stipulation  as  to  the  con- 
dition in  life  of  the  testatrix. 

[5]  The  residue,  after  such  payment  for  burial  and  for  masses  as 
shall  accord  with  the  circimistances  of  the  testatrix,  will  belong  to 
the  next  of  kin,  in  the  absence  of  any  residuary  gift.  There  is  no 
executor  njimed  in  the  will. 

[8]  The  trust  formed  in  paragraph  thirteenth  does  not  fail  for  the 
failure  of  the  will  to  appoint  a  trustee,  but  the  legal  title  to  the  trust  es- 
tate vests  in  the  Supreme  Court,  and  it  is  charged  with  the  duty  of  exe- 
cuting it.    Matter  of  Miller,  149  App.  Div.  113,  133  N.  Y.  Supp.  828, 

[7]  While  section  2638  of  the  Code  of  Civil  Procedure  gives  to  the 
Surrogate's  Court  the  power  to  appoint  successor  trustees  in  certain 
conditions  therein  prescribed,  no  power  is  therein  given  to  it  to  make 
the  appointment  necessary  in  the  present  case. 

The  decree  of  probate  may  proceed  in  accordance  herewith. 


aOi  Misc.  Hep.  48^ 

OIPPERLY  V.  OIPPBRIiT. 

(Rensselaer  County  Oourt.    September,  1918.) 

Husband  and  Wife  ^=»136--Ou8teb  of  "Iwtbudkb  ob  Squatteb.'* 

Where  husband  and  wife  are  Uving  together  up<m  premises  owned  hy 
her,  he  was  not  an  "intruder  or  squatter,*'  within  Code  Oiv,  Proc.  §  2282,, 
subd.  4,  or  in  view  of  the  common  law,  and  wife's  petition  thereunder  to 
oust  him  would  be  dismissed,  although  alleging  that  his  permission  to 
occupy  premises  had  been  revoked  on  dhe  notice. 

[Ed.  Note.— -XV>r  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Intruder;  Sq^oatter.] 

Summary  proceeding  by  Bertha  M.  Cipperly  against  Herbert  J.  Cip- 
pcrly  to  oust  defendant  as  a  squatter  on  plaintiff's  property*  Petition 
dismissed. 

Lucien  E.  Clickner,  of  Troy,  for  plaintiff, 
John  W.  Roddy,  of  Troy,  for  defendant 

RUSSEIyL,  T.  This  is  a  summary  proceeding  for  the  purpose  of 
ousting  the  defendant  as  a  squatter  on  the  property  of  the  plaintiff. 
This  proceeding  is  brought  under  section  2232  of  the  Code  of  Civil 
Procedure  and  particularly  under  subdivision  4  of  said  section,  which 
reads  as  follows : 

"Where  he,  or  the  person  to  whom  he  has  succeeded,  has  intruded  into, 
or  squatted  upon,  any  real  property,  without  the  permission  of  the  person  en- 
titled to  the  possession  thereof,  and  the  occupancy,  thus  commenced,  has 
continued  without  permission  from  the  latter;   or,  after  a  permission  given 
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by  him  has  been  reTolced,  and  noUoe  of  ttie  reveeatioa  gtiran  to  the  penra 

or  persons  to  be  remored." 

The  defendant  moves  to  dismiss  the  petition,  upon  the  ground  that 
the  petition  is  defective  and  does  not  set  forth  facts  sufficient  to  main- 
tain summary  proceedings,  as  there  is  no  allegation  of  the  defendant 
being  an  intruder  or  a  squatter  on  the  premises,  or  any  other  allegation 
showing  that  defendant  comes  under  any  of  the  provisions  of  section 
2232  of  the  Code  of  Civil  Procedure.  Ihe  petition  of  the  plaintiff  al- 
leges that  the  feiid  plaintiff.  Bertha  M.  Cipperly,  is  tiie  owner  in  fee 
simple  of  certain  parcels  of  land  in  the  town  of  Poestenkill,  containir^ 
in  all  about  131.4  acres  more  or  less.  The  petition  further  alleges  that 
Herbert  J.  Cipperly,  the  defendant,  was  given  permission  to  occupy 
said  land  in  question,  but  that  said  permission  was  revoked,  and  notice 
of  said  revocation  was  duly  given  to  said  defendant.  Further,  that 
said  Herbert  J.  Cipperly  holds  over  and  continues  in  possession  of  said 
real  property  after  a  notice  to  quit  has  been  given.  It  appears  from 
the  facts  that  the  plaintiff  and  defendant  are  husband  and  wife,  and 
were  when  this  proceeding  was  brought. 

I  think  the  principal  question  to  be  decided  in  this  proceeding  is 
whether  the  defendant,  the  husband  of  the  plaintiff,  is  a  squatter  or  an 
intruder,  within  the  meaning  of  the  law.  The  property  in  question  is 
evidently  the  property  of  the  plaintiff.  On  it  she  and  her  husband  and 
family  have  liveci,  making  it  their  home.  If  it  be  insisted  by  the  plain- 
tiff that  the  defendant  has  been  in  possession  of  the  property  rather 
than  herself,  the  legal  owner,  then  because  of  the  marital  relations  it 
must  be  presumed  that  the  possession  was  under  an  implied  contract 
That  would  make  the  husband  lawfully  in  possession.  If  it  be  assumed 
that  the  plaintiff,  or  wife,  while  living  with  her  husband,  had  the  power 
to  deny  to  the  husband  the  legal  possession  of  the  premises  by  the 
service  of  a  notice,  then  the  result  would  be  that  possession  would 
immediately  be  that  of  the  wife,  and  tfie  husband  would  no  longer  be 
in  possession.  Under  such  circumstances  he  would  not  be  a  squatter  on 
the  premises.  It  necessarily  follows  that,  while  the  parties  are  living 
together  as  husband  and  wife,  neither  could  oust' the  other  as  a  squat- 
ter. In  the  present  case,  construing  the  facts  most  favorably  to  the 
plaintiff,  she  is  in  possession  and  the  defendant  .is  not.  This  proceed- 
ing therefore  must  fail.  Martin  v.  Rector,  101  N.  Y.  77,  4  N.  E.  183 ; 
Huber  v.  Bletzer,  19  N.  Y.  Supp.  506.^ 

Such  a  proceeding  as  this  would  be  dismissed  in  common  law,  be- 
cause of  the  husband's  right  in  the  wife's  real  estate  under  the  marital 
relation.  These  rights  of  the  husbfand  have  been  taken  away  by  stat- 
ute, but  the  marital  relation  remains,  and  in  no  sense  23  a  husband, 
living  with  a  wife  on  property  owned  by  her,  in  possession  of  the 
property,  or  a  squatter  upon  the  property.  If  there  is  to  be  a  separation 
between  the  parties,  so  that  either  may  compel  the  other  to  live  apart, 
the  law  provides  a  way  of  accomplishing  it.  The  way  provided  is  not 
this  proceeding.  It  is  therefore  my  opinion  that  the  petition  in  this 
proceeding  should  be  dismissed. 

Petition  dismissed,  with  costs. 

1  Reported  in  full  la  the  New  York  Supplemetit ;  reported  as  a  memorandtmi 
decision  without  opinion  in  64  Hun,  638. 
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FR£E3GOOD  et  aL  v.  BABBXPTT. 

(Supreme  Court,  Appellate  Term,  First  Department.    Nbvember  14,  1918.) 

Cabbiebs  ^=994(4) — ^Nondbuvsbt  of  Qoods— Mbabubb  or  Daicage& 

The  measure  of  damage^  for  carrier's  nondelivery  of  goods  Is  the  dif- 
ference between  their  market  value  at  time  and  place  for  delivery  and 
when  they  were  ofTered  back  to  shipper,  irrespective  of  cause  of  reduction 
therein. 

Appeal  from  Municipal  Court,  Borot^h  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Samuel  L»  Freegood  and  another  against  William  M.  Bar- 
rett, as,  etc.  From  a  judgment  for  plaintiffs  for  $32.20  only,  after 
a  trial  by  the  court,  without  a  jury,  plaintiffs  appeal.  Modified  and 
affirmed. 

Argued  October  Term,  1918,  before  GUY,  BIJUR,  and  MUir 
LAN,  JJ. 

Lazarus  Joseph,  of  New  York  City,  for  appellants. 

Cravath,  Henderson  &  De  Gersdorff,  of  New  York  City  (Edward 
V.  Conwell  and  G.  W.  Smyth,  both  of  New  York  City,  of  counsel), 
for  respondent. 

« 

GUY,  J.  Plaintiffs  sued  to  recover  $224,  the  alleged  loss  in  market 
value  of  a  package  of  merchandise  delivered  by  plaintiffs  to  the  de- 
fendant carrier,  and  consigned  to  a  consignee  in  Wheeling,  W.  Va., 
which  package,  the  complaint  allied,  was  not  delivered  pursuant  to 
agreement,  and  that,  although  plaintiffs  frequently  demanded  the  re- 
turn of  the  same,  defendant  failed  to  redeliver  the  package  to  plain- 
tiflfs,  but  retained  the  same  from  the  13th  day  of  October,  1917,  until 
the  1st  day  of  February,  1918. 

The  case  was  tried  on  an  agreed  state  of  facts — the  defendant  con- 
ceding upon  the  trial  that  plaintiffs  on  the  13th  day  of  October,  1917, 
delivered  to  defendant  one  package,  consisting  of  two  boxes,  of  mer- 
chandise, of  the  value  of  $336,  at  Wheeling,  W.  Va.,  the  place  of 
consignment ;  that  said  merchandise  was  to  be  carried  to  L.  Davis,  of 
Wheeling,  W.  Va.,  to  be  safely  delivered  for  a  reasonable  reward, 
which  was  paid  by  plaintiffs,  all  of  which  defendant  agreed  and  prom- 
ised to  do ;  that  said  merchandise,  at  the  time  it  was  delivered  to  de- 
fendant, consisted  of  negligees, '  21  garments,  otherwise  known  as 
women's  undergarments,  which  were  properly  packed  and  properly  ad- 
dressed to  the  consignee,  a  saleslady  employed  by  the  consignor ;  that 
the  property  was  at  all  times  owned-  by  the  consignor ;  that,  although 
repeated  demands  were  made  on  the  defendant  for  the  return  of  the 
merchandise,  the  same  was  not  delivered  to  the  consignor,  and  that 
defendant  failed  to  give  notice  at  any  time,  either  before  or  after  the 
commencement  of  Ae  action,  to  the  consignor  of  its  inability  to  de- 
liver the  merchandise  to  the  consignee ;  and,  further,  that  at  the  pres- 
ent time  the  merchandise,  if  returned  to  plaintiffs,  would  be  worth 
but  one-third  of  the  value  stated  in  the  complaint,  i.  e.,  $336.    It  was 
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further  conceded  that  one  garment  was  damaged,  by  reason  of  water, 
to  the  extent  of  $22,  and  that  the  additional  damage  claimed  by  plain- 
tiffs was  for  loss  of  market  value  by  reason  of  the  merchandise  being 
seasonable  goods,  which  became  old  goods  during  the  time  they  were 
retained  by  the  defendant. 

Plaintiffs  offered  in  evidence  an  affidavit,  which  it  was  consented 
should  be  received  in  lieu  of  testimony,  made  by  the  consignee,  in 
which  she  stated  that  the  goods  in  question  were  never  received  by 
her,  or  by  any  one  authorized  to  receive  for  her,  and  never  tendered 
for  delivery  to  her  or  her  agents. 

On  the  stipulated  statement  of  facts,  the  questions  of  special  dam- 
age and  whether  there  was  due  notice  to  the  carrier  of  the  seasonable 
character  of  the  goods  are  not  in  the  case  at  all.  The  measure  of 
damage  is  the  difference  in,  the  market  value  of  the  goods  at  the  con- 
signee's address  in  West  Virginia  at  the  time  of  shipment  and  at  the 
time  when  the  goods  were  finally  offered  back  to  the  plaintiffs.  It  mat- 
ters not  what  the  cause  of  the  reduction  in  market  value  was.  It  was 
conceded  under  the  agreed  state  of  facts  that  the  difference  in  taarket 
value  was  $224,  and  plaintiffs  were  entitled  to  judgment  for  that 
amount. 

The  judgment  must  therefore  be  modified,  by  increasing  the  amount 
to  $224  and  costs  in  the  court  below,  and,  as  so  modified,  affirmed,  with 
$25  costs  to  the  appellants.    All  concur. 


ECKSTEIN  V.  YOUNGS  MILL,  CORPORATION. 

(Supreme  Court,  Appellate  Term,  First  Department    November  14,  1018.) 

Bbokfrc;  ^s»52 — Procuhing  Ijsssee — ^Meeting  of  Minds. 

Where  plain tiflf,  suing  for  having  procured  lessee,  failed  to  establish 
any  meeting  of  minds  of  defendant  and  lessee  in  making  any  valid  agree- 
ment on  terms  on  which  plaintiff  testified  defendant's  agent  authorized 
him  to  lease,  plaintiff  failed  to  make  cause  of  action. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Max  Eckstein  against  the  Youngs  Mill  Corporation. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Maurice  B.  Rich,  of  New  York  City,  for  appellant. 
Samuel  A.  Langfur,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  evidence  fails  to  establish  any  meeting  of 
the  minds  of  the  defendant  and  the  proposed  lessee  produced  by  plain- 
tiff in  the  making  of  any  valid  agreement  on  the  terms  which  plaintiff 
testified  defendant's  alleged  agent  authorized  him  to  procure  a  lessjee. 
The  receipt  for  the  deposit  made  by  the  alleged  agent  of  said  lessee 
reads,  '*This  deposit  is  subject  to  final  agreement;   and  lease  agreed 
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to  by  all  parties  concerned;"'  and  this  is  supplemented  by  the  direct 
evidence  of  the  proposed  lessee  that  he  was  never  ready,  able,  or 
willing  to  lease  on  the  terms  testified  to  by  plaintiff.  The  plaintiff 
having  failed  to  make  out  a  cause  of  action,  the  complaint  should  have 
been  dismissed.  Weissman  v.  Mutnick,  164  N.  Y.  Supp.  825 ;  Ruth 
V.  Xeiheiser,  152  N.  Y.  Supp.  998;  Ward  v.  Zborowski,  31  Misc.  Rep. 
66, 63  N.  Y.  Supp.  219. 

The  judgment  must  be  reversed,  with  $30  costs,  and  the  complaint 
dismissed,  with  costs. 


PEOPLE  ex  rel.  ROOEBS  ▼.  TINNBY,  Comralsslonep  of  PubUc  Safety. 
(Supreme  Court,  Appellate  Division,  Third  Department.    November  18,  1918.) 
Municipal  CoBPoaATioNB  <8=>198(2) — Fibe  Depabtment— ENGiNiftB— Rbhoval 

— EMPLOYMEPfT  OUT  OF  CjTT. 

Employment  of  an  assistant  engineer  of  a  dty  fire  department,  material- 
ly interfering  with  bis  being  at  a  fire  in  the  shortest  possible  time,  as  en- 
gaging as  a  pleasure  car  driver  in  another  city,  is  inconsistent  wUh  his 
employment  by  the  city,  Justifying  his  removal;  and  it  is  immaterial  that 
there  was  but  one  fire,  and  this  in  a  district  where  a  dlflTerent  assistant 
usually  responded. 

Certiorari  bv  the  People,  on  the  relation  of  Patrick  Rogers,  to  re- 
view action  of  Joseph  F.  Tinney,  as  Commissioner  of  Public  Safety 
of  the  City  of  Watervliet,  in  removing  relator  from  the  fire  depart- 
ment.   Determination  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

George  J.  Schneller,  of  Elmhurst,  for  appellant. 
Chester  Wood,  Corp.  Counsel,  of  Watervliet  (S.  W.  Russell,  of 
Watervliet,  of  counsel),  for  respondent. 

WOODWARD,  J.  The  relator  was  charged  with  "neglect  of  duty 
and  failure  to  comply  with  the  rules  and  regulations  .of  the  fire  depart- 
ment of  the  city  of  Watervliet,  as  assistant  engineer  thereof,"  and 
the  specifications  were  a  '* failure  to  remain  in  the  city  of  Watervliet 
during  the  hours  when  you  should  have  been  on  duty,  as  being  em- 
ployed in  the  city  of  Troy,  and  therefore  not  available,  in  case  your 
services  should  be  required,  during  the  month  of  January,  1918."  Up- 
on a  hearing  upon  this  charge,  which  was  denied  by  the  relator,  it  was 
established  by  the  relator's  own  testimony  that  he  was  employed  as 
a  chauffeur  in  the  city  of  Troy,  and  that  he  was  away  from  the  city  of 
Watervliet  considerable  of  the  time  during  the  period  covered  by  the 
charge. 

The  rules  of  the  fire  department  of  Watervliet  provide  that  "the 
assistant  engineers  shall  attend  all  fires  and  alarms,  shall  aid  and  as- 
sist the  chief,  and  in  his  absence  shall  assume  command  according  to 
their  rank."  It  must  be  apparent  that,  while  the  relator  only  received 
$200  per  year  as  assistant  engineer,  the  arrangement  contemplated  that 
he  was  to  remain  within  the  limits  of  Watervliet,  and  be  available  for 
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all  fires.  He  could,  no  doubt,  take  such  employment  as  was  offered 
consistently  with  this  requirement ;  but  to  say  that  the  important  and 
exacting  duties  of  an  assistant  engineer  of  a  fire  department  can  be 
discharged  by  one  employed  as  a  chauffeur  of  a  pleasure  car  in  a  dif- 
ferent city  is  unreasonable,  and,  upon  the  relator*s  own  showing,  he 
was  properly  removed  from  his  position. 

This  appeal  proceeds  upon  the  theory  that  because  there  was  only 
one  fire  alarm  in  Watei-vliet  during  the  month  of  January,  and  that 
this  occurred  in  a  district  where  a  different  assistant  usually  respond- 
ed, the  relator  was  not  remiss.  But  this  is  a  mere  quibUe.  The  duties 
of  the  relator  were  not  changed  because  there  happened  to  be  no  fire 
which  called  upon  him  to  act;  his  duty  was  to  be  available  in  the 
event  of  a  fire,  and  this  he  could  not  be  while  engaged  as  a  pleasure 
car  driver  in  a  different  city,  subject  at  all  times  to  the  requirements 
of  such  employment.  The  virtue  of  a  fireman  is  in  being  at  the  scene 
of  the  fire  in  the  shortest  possible  space  of  time  after  the  fire  is  dis- 
covered, and  any  employment  of  an  assistant  engineer  which  materially 
interfered  with  this  duty  was  inconsistent  with  the  employment  by 
the  city  of  Watervliet,  and  was  a  justification  for  the  removal. 

The  determination  of  the  respondent  should  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


(104  Misc.  Rep.  446) 

TIFFANY  V.  1X)WN  OF  OYSTER  BAT  et  al. 
(Supreme  Court,  Special  Terin,  Nassau  County.    October,  1918.) 

1.  Eminent  Domain  ^s»84 — Pbopebtt  Taken — Rights  of  Littorai.  Ownib. 

A  town  having  title  to  land  below  high-water  mark  has  no  right  to 
cut  off  all  access  by  littoral  owner  to  the  navigable  waters  of  a  harbor 
by  erecting  a  solid  wall  or  barrier  between  such  owner's  upland  and 
such  waters  for  any  purpose  other  than  the  improvement  of  navigatioa 
without  compensating  for  the  destroyed  easement  of  access. 

2.  Navioabie  Watebs  ^=5>43(2) — Title  Below  High-Water   Mark— Fill- 

INQ  IN. 

Where  the  littoral  owner  filled  in  on  land  below  high-water  mark  to 
which  he  had  no  title,  a  town  having  title  would  have  the  right  to  fill  in 
and  the  right  to  use  the  filled-ln  land  for  erection  of  public  bath  houses, 
if  not  destroying  the  plaintiff's  access  to  navigable  water. 

8.    Navigable  Watebb  ^=>29— Public  Rights— In  Genebai^ 

The  public  has  a  right  to  use  the  foreshore  upon  the  margin  of  tide 
waters  for  fishing,  bathing,  boating,  and  for  passage  incident  to  those  pur- 
suits. 

4.  Navigable  Wateba  4gs:»43(2) — ^Improvement  of  NAViOAnoN— Rights  of 

State  and  Federal  Goverj^ments. 

The  federal  and  state  governments  have  the  power  to  make  alterationa 
in  the  foreshore  for  the  improvement  of  navigation, 

5.  Eminent  Domain  «=>S4: — Improvement  of  Navigation — Rights  of  Ri- 

parian Owner. 

On  the  improvement  or  alteration  of  the  foreshore  in  aid  of  navigation, 
the  riparian  owner  may  be  entirely  deprived  of  his  easement  of  access  to 
navigable  waters  without  compensation. 
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a  NAFlOABtE  WATEB8  «ss>a9(S>— RlOBTS  Off  LlTTOBAIi  OWKBB, 

A  littoral  owner  has  a  reasonable  easement  of  access  to  the  navigable 
waters  of  a  harbor  over  the  foreshore  In  front  of  his  premises,  though  he 
is  not  entitled  to  have  his  npland  remain  in  actual  contact  with  the 
water  through  the  entire  length  of  his  original  shore  line, 

7.  NAViOABite  Watebb  ^S939(3) — ^Rights  of  Littobal  Owneb — Access. 

Where  part  of  the  foreshore  in  front  of  a  littoral  owner's  upland  re- 
mained, sufficient  to  enable  him  to  exercise  his  easement  of  access  to  navi- 
gable waters  of  a  harbor  In  a  reasonable  manner,  his  easement  of  access 
was  not  destroyed  or  interfered  with  by  his  fill  taken  by  a  town  having 
title  to  land  below  high- water  mark. 

8.  Navigable  Waters  ^=s>38 — ^Rioutb  of  Littobal  Owner — Land   Below 

Hioh-Wateb  Mabk. 

The  fact  that  a  littoral  owner  filled  in  a  strip  below  high-water  mark 
could  not  enlarge  his  rights  as  against  a  town  which  under  its  ancient 
charter  owned  the  land  upon  which  the  fill  was  made,  and  the  fill  would 
be  a  trespass,  and  the  new  land  would  belong  to  the  town. 

9.  Navigable  Watbbs  4=»88^— Land  Below  High-Watsb  Mabk — Filling  in 

BY  Littobal  Owner — Mistake, 

Where  a  town  having  the  title  to  land  below  high-water  mark  did  not 
induce  or  silently  acquiesce  in  a  filling  in  over  such  land  by  a  littoral 
owner,  but  protested  against  such  action  from  the  beginning,  the  fact  that 
the  owner's  act  was  done  under  his  mistake  as  to  titie  made  him 
none  the  less  a  trespasser,  and  precluded  him  from  claiming  relief  on 
theory  of  mistake. 

10.  Navigable  Watebs  ^s>38 — ^Land  Below  High-Wateb  Mabk — Fill. 

Where  a  littoral  owner  having  no  title  to  land  below  high-water  mark, 
whidi  title  was  in  a  town,  filled  in  below  such  mark  at  a  large  expense, 
he  would  have  no  right  to  remove  the  fill  without  the  consent  of  the  town. 

11.  Navigable  Waters  #=:»43(2) — Title  to  Land  Below  High-Wateb  Mark 
— Rights  of  Ownbb. 

A  town,  having  title  to  land  in  a  harbor  below  high-water  mark  under 
an  ancient  grant,  might  use  a  fill  over  such  land,  recently  made  by  a 
littoral  ovmer,  for  the  erection  of  public  bath  houses  and  also  as  u 
place  of  recreation,  free  from  any  easement  on  the  part  of  such  owner, 
where  his  access  to  navigable  water  was  preserved. 

Action  by  Louis  C.  Tiffany  against  the  Town  of  Oyster  Bay  and 
another,  to  restrain  the  erection  of  bath  houses  in  front  of  plaintiff's 
upland  on  the  westerly  side  of  Cold  Spring  Harbor.  Complaint  dis- 
missed upon  the  merits. 

Frederic  R.  Coudert,  of  New  York  City  (Rowland  Miles,  of  North- 
port,  of  counsel),  for  plaintiff. 

George  B.  Stoddart,  of  Mineola  (Henry  A.  Uterhart,  of  New  York 
City,  of  counsel),  for  defendants. 

FABER,  J.  This  is  an  action  to  restrain  the  town  of  Oyster  Bay 
and  William  B.  Kunz,  as  the  town's  contractor,  from  erecting  bafh 
houses  for  the  use  of  the  public  on  a  strip  of  fiUed-in  land  in  front 
of  plaintiff's  upland  on  the  westerly  side  of  Cold  Spring  Harbor,  and 
for  permission  to  the  plaintiff  to  restore  such  filled-in  land  to  its 
former  condition  of  land  under  water  by  removing  the  fill. 

There  is  no  dispute  as  to  the  material  facts.  The  plaintiff,  Louis 
C.  Tiffany,  is  the  owner  of  a  large  tract  of  upland  on  the  westerly 
side  of  Cold  Spring  Harbor,  upon  which  his  residence  is  situated. 
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In  December,  1904,  he  applied  to  the  commissioners  of  the  land  of- 
fice of  the  state  of  New  York  for  a  grant  of  land  below  high-water 
mark  in  front  of  his  entire  upland,  for  the  purpose  of  beneficial  en- 
joyment, and  such  grant  was  made  to  him  on  March  30,  1905,  after 
a  public  hearing  in  which  the  town  appeared  and  made  objection. 
Upon  receiving  such  grant  the  plaintiff  erected  a  series  of  concrete 
walls  or  abutments  running  from  his  upland  into  the  waters  of  Cold 
Spring  Harbor.  As  soon  as  he  started  to  do  this  he  was  notified  by 
the  town  authorities  that  they  claimed  title  to  the  lands  under  the 
waters  of  Cold  Spring  Harbor,  and  upon  his  refusal  to  remove  the 
walls  which  he  had  built  the  town  commenced  to  remove  the  same. 

Thereupon,  on  or  about  April  28,  1908,  an  action  was  commenced 
in  the  Supreme  Court,  in  which  Mr.  Tiflfany  was  the  plaintiflF  and  the 
town  of  Oyster  Bay  and  the  then  highway  commissioners  of  the  town 
were  defendants,  to  restrain  said  defendants  from  removing  or  at- 
tempting to  remove  any  jetty,  wall,  or  structure  erected  by  the  plain- 
tiff on  the  said  lands  below  high-water  mark. 

After  a  trial  at  Special  Term  a  judgment  was  entered  on  January 
7,  1909,  granting  the  injunction  prayed  for  by  the  plaintiff.  An  ap- 
peal was  taken  by  the  town  to  the  Appellate  Division  in  the  Second 
Department,  which  affirmed  the  judgment  below  by  a  divided  court. 
141  App.  Div.  720,  126  N.  Y.  Supp.  910.  Thereafter  an  appeal  was 
takefi  by  the  town  to  the  Court  of  Appeals,  which  reversed  the  judg- 
ment and  granted  a  new  trial  (Tiffany  v.  Town  of  Oyster  Bay,  209 
N.  Y.  1,  102  N.  E.  585),  and  upon  the  new  trial  the  complaint 
was  dismissed  on  the  merits  by  a  judgment  entered  February  7, 
1914.  The  result  of  this  Htigation  was  to  establish  that  the  state 
had  no  title  to  the  land  below  high-water  mark  which  it  assumed 
to  grant  to  Mr.  Tiffany  as  owner  of  the  adjacent  upland,  and 
that  title  to  said  land  below  high-water  mark  was  vested  in  the  town 
of  Oyster  Bay  under  the  Andros  patent  of  1677. 

While  the  litigation  above  mentioned  was  pending  the  plaintiff  pro- 
ceeded to  build  a  retaining  wall  below  high-water  mark  and  running 
substantially  parallel  with  the  line  of  his  upland  in  front  of  a  por- 
tion of  said  upland,  and  to  fill  in  below  high-water  mark  behind  this 
wall,  thus  creating  the  strip  of  fiUed-in  land  which  is  the  subject  of 
the  present  controversy. 

A  public  highway  runs  down  to  the  waters  of  Cold  Spring  Har- 
bor through  the  plaintiff's  upland,  and  the  termination  of  this  high- 
way, which  has  been  used  by  the  public  generally  for  many  years  as 
a  point  of  departure  for  the  use  of  the  waters  of  the  harbor  for  boat- 
ing, fishing,  bathing  and  other  purposes,  adjoins  one  end  of  such 
strip  of  fiUed-in  land. 

Upon  the  entry  of  final  judgment  in  its  favor  in  the  former  injunc- 
tion suit  the  town  started  to  erect  a  row  of  bath  houses  for  the  use 
of  the  public  on  a  portion  of  the  strip  of  land  which  had  been  filled 
in  by  the  plaintiff  below  high-water  mark,  $uch  row  of  bath  houses 
bfeing  approximately  50  feet  in  length,  and  being  situated  immediate- 
ly east  of  the  point  where  the  public  highway  above  mentioned  reach- 
es the  shore- 


Digitized  by 


Google 


Sap.Ct.)  TITFANT  V.  TOWN   OF  OTSTBB'BAT  359 

The  plaintiff  thereupon  commenced  the  present  action,  asking  in  his 
complaint  that  the  defendants  be  restrained  from  erecting  such  bath 
houses  and  that  the  pkdntiff  be  permitted  to  restore  the  foreshore  in 
front  of  his  premises  to  its  original  condition  by  removing  the  fill. 
The  answer  of  the  defendant  town  admits  that  it  is  the  intention  of 
said  defendant  to  take  and  hold  possession  of  all  the  filled-in  land  in 
question  and  to  erect  thereon,  for  the  use  ofc  the  public  generally,  the 
hath  houses  above  mentioned,  and  to  use  the  premises  "as  a  place  for 
bathing,  boating,  and  other  lawful  purposes." 

[1,2]  The  claim  is  advanced  on  behalf  of  the  plaintiff  that  the  de- 
fendant town  would  have  had  no  right  to  fill  in  any  portion  of  the 
foreshore  in  front  of  plaintiffs  upland,  and  consequently  that  it  ha?* 
no  right  to  maintain  and  use  the  strip  of  filled-in  land  which  has  been 
created  bv  the  plaintiff.  After  a  careful  consideration  of  the  author- 
ities cited  in  plaintiff*s  brief  and  other  decisions  bearing  on  the  sub- 
ject I  am  unable  to  agree  with  this  contention.  Clearly  the  defend- 
ant town  would  have  no  right  to  cut  off  all  access  by  the  plaintiff 
to  the  navigable  waters  of  Cold  Spring  Harbor  by  the  erection  of  a 
solid  wall  or  other  impassable  barrier  between  the  plaintiff's  upland 
and  such  waters  for  any  purpose  other  than  the  improvement  of  nav- 
igation without  making  compensation  for  the  easement  of  access  so 
destroyed.  Matter  of  City  of  New  York,  168  N.  Y.  134,  61  N.  E. 
158;  56  Lr.  R.  A.  500.  I  am  of  the  opinion,  however,  that  said  defend- 
ant would  have  had  the  right  to  fill  in  such  portion  of  the  foreshore 
as  has  been  filled  in  by  the  plaintiff  and  to  use  the  filled-in  land  in 
the  manner  now  proposed  by  it  Hedges  v.  West  Shore  R.  R.  Co.,  150 
X.  Y.  150,  44  N.  E.  691,  55  Am.  St.  Rep.  660;  Oelsner  v.  Nassau 
Light  &  Power  Co.,  134  App.  Div.  281,  118  N.  Y.  Supp.  960. 

In  Hedges  v.  West  Shore  R.  R.  Co.,  supra,  the  plaintiff,  an  upland 
owner  on  the  westerly  shore  or  bank  of  the  Hudson  river,  sued  to 
restrain  the  operation  of  a  railroad  which  had  been  constructed  by  the 
defendant  on  a  strip  of  land  below  high-water  mark,  in  front  of  plain- 
tiff's premises  and  between  those  premises  and  the  navigable  portion 
of  the  river.  The  railroad  structure  was  a  pile  bridge  with  openings 
of  14  feet  between  the  uprights  and  a  height,  in  the  clear,  of  8  feet 
above  high  tide,  and  the  strip  of  land  upon  which  it  was  built  had 
been  acquired  by  the  defendant  railroad  company  by  exercise  of  the 
power  of  eminent  domain ;  title  thereto  being  originally  vested  in  the 
state.  It  was  held  by  the  Court  of  Appeals  that,  as  the  defendant's 
railroad  structure  did  not  obstruct  or  interfere  with  the  plaintiff's 
natural  or  reasonable  easement  over  the  waters  to  the  navigable  chan- 
nel, it  was  not  an  unlawful  interference  with  any  of  the  plaintiff's 
property  rights,  and  that  the  plaintiff  was  not  entitled  to  enjoin  the 
operation  of  the  railroad  or  to  maintain  any  action  against  the  defend- 
ant for  an  unlawful  injury  to  the  property.  Ju<%e  O'Brien,  who 
wrote  the  opinion  of  the  court,  said : 

"Tlie  sovereign— that  Is  to  say,  the  state — could  have  built  a  railroad  upon 
the  strip  of  land  while  it  was  the  owner  of  it,  and  the  then  owner  of  the 
plaintiffs'  uplands  could  not  complain,  providing  he  was  given  suitable  and 
reasonable  means  of  access  to  the  channel.  Instead  of  doing  this  it  has  char- 
tpred  a  corporation  for  that  purpose,  and  this  corporation  has  acquired  the 
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title  of  the  state  to  the  piece  of  land  and  has  constructed  the  railroad,  and  is 
operating  it  as  a  public  common  carrier.  The  corporation  constructed  the 
road  upon  its  own  land,  under  legislative  authority,  and  provided  for  passage- 
way, over  the  water  beneath  the  structure,  spaces  14  feet  in  width  and  8  feet 
in  height  at  high  tide.  The  easement  of  access  to  the  river  by  the  owner  of  tbe 
lands  on  the  shore  was  respected.  It  could  still  be  enjoyed  and  exercised  in 
a  reasonable  way  and  in  practically  the  same  way  that  it  had  been  enjoyed 
before  or  was  capable  of  enjoyment  in  Its  natural  state.  Hence  the  defend- 
ants or  their  predecessors  In  title  Invaded  no  property  right  of  the  riparian 
owner." 

Jn  Oelsner  v.  Nassau  Light  &  Power  Co.,  supra,  it  was  hdd  that 
where  a  town,  having  title  to  lands  below  high-water  mark,  had  granted 
to  an  electric  light  company  the  right  to  erect  and  maintain  poles  on 
the  shore  between  the  high  and  low  water  marks,  the  adjoining  own- 
er of  uplands  could  not  compel  the  removal  of  the  poles  without  show- 
ing some  substantial  interference  with  his  easements  as  a  riparian 
owner.    Mr.  Justice  Miller,  writing  for  the  court,  said : 

"If,  then,  the  title,  is  in  the  town,  it  must  foUow  that  It  has  the  rl^t,  sub- 
ject to  the  easement  of  the  upland  owner,  to  make  such  public  use  of  it  as 
it  deems  proper,  precisely  as  the  state  has  that  right  respecting  thjs  lana  un- 
der water  to  which  it  has  title." 

In  People  v.  Steeplechase  Park  Co.,  218  N.  Y.  459,  113  N.  E.  521, 
Ann.  Cas.  1918B,  1099,  the  power  of  the  state,  having  title  to  fore- 
shore, to  grant  the  same  to  a  private,  individual  for  the  purpose  of 
beneficial  enjoyment  was  affirmed,  and  it  was  held  that  where  such  a 
conveyance  has  been  made  without  restriction  and  with  the  intention 
of  granting  a  fee  for  beneficial  enjoyment,  the  title  of  the  grantee, 
except  as  against  the  rights  of  riparian  or  Uttoral  owners,  is  absolute. 

f3]  If  the  state  or  a  municipality  having  title  to  the  foreshore 
can  lawfully  g^ant  the  same  to  an  individual  or  a  corporation,  to  be 
used  wholly  or  in  part  for  private  profit  or  enjoyment,  subject  only 
to  the  limitation  that  the  riparian  owner's  easement  of  access  to  the 
navigable  waters  shall  not  be  destroyed,  there  would  seem  to  be  still 
stronger  reason  for  holding  that  it  was  within  the  power  of  the  town 
in  this  case  to  devote  a  portion  of  the  foreshore  in  front  of  plain- 
tiff's upland  to  a  purely  public  use,  subject  to  the  same  limitation. 
The  right  of  the  public  to  use  the  foreshore  upon  the  margin  of  tide 
waters  for  fishing,  bathing,  boating,  and  for  the  passage  incident  to 
those  pursuits  is  recognized  in  Barnes  v.  Midland  R.  Terminal  Co., 
193  N.  Y.  378,  85  N.  E.  1093,  127  Am.  St.  Rep.  962,  and  in  other 
decisions  of  the  Court  of  Appeals, -and  in  my  opinion  it  follows  that 
any  improvement  of  the  foreshore  made  for  the  purpose  of  facil- 
itating the  exercise  of  these  rights  must  be  held  lawful  and  within 
the  power  of  the  state  or  municipality  having  title  to  the  foreshore, 
so  long  as  the  easement  of  access  belonging  to  the  upland  owner  is 
not  destroyed  or  unreasonably  interfered  witfi.  To  hold  that  the  pub- 
lic has  the  right  to  use  the  foreshore  for  fishing,  bathing,  boating, 
and  passage,  and  at  the  same  time  deny  the  right  of  the  town  to  make 
improvements  calculated  to  render  such  public  rights  more  easily 
available,  would  be  illogical  and  unjust. 


Digitized  by  LjOOQIC 


Sup.  Ct.)  TITFAHT  V.  TOWN  OF  OTfiTBB  BAY  861 

[4,  5]  The  federal  and  state  governments  have  the  power  to  make 
alteraticMis  in  the  foreshore  for  the  improvement  of  navigation  (Sling- 
erland  v.  International  Contracting  Co.,  169  N.  Y.  60,  61  N.  E.  995, 
56  L.  R.  A.  49+;  Sage  v.  City  of  New  York,  154  N.  Y.  61,  47  N.  E. 
1096,  38  L.  R.  A.  606,  61  Am.  St.  Rep.  592);  but  I  do  not  find  any 
decision  holding  that  the  right  of  the  sovereign  to  make  alterations 
in  the  foreshore  is  limited  to  the  improvement  of  navigation.  Neither 
the  ciHistruction  of  the  railroad  which  was  involved  in  the  case  of 
Hedges  v.  West  Shore  R.  R.,  supra,  nor  the  erection  of  the  line  of 
electric  light  poles  which  was  involved  in  the  case  of  Oelsner  v.  Nas- 
sau Light  &  Power  Co.,  supra,  could  be  justified  on  that  principle. 
The  true  distinction  between  cases  where  the  improvement  or  al- 
teration is  in  aid  of  navigation  and  cases  where  it  is  for  some  other 
purpose  seems  to  be  that  in  the  former  class  of  cases  the  riparian 
owner  may  be  entirely  deprived  of  his  easement  of  access  to  naviga- 
ble waters  without  compensation,  while  in  the  latter  such  owner's 
easement  of  access  cannot  be  destroyed  unless  compensation  is  made. 

In  Barnes  v.  Midland  R.  R.  Terminal  Co.,  supra,  it  is  said  that: 

'•Mie  littoral  or  riparian  owner,  In  his  capacity  as  such,  acquires  only 
those  rights  in  the  foreshore  which  are  necessary  to  enable  him  to  make  a 
reasonable  use  of  his  upland ;  and  the  principal  attribute  of  such  use  Is  accese 
to  and  egress  from  the  open  water." 

In  Sage  v.  Mayor,  154  N.  Y.  61,  47  N.  E.  1096,  38  L.  R.  A.  606, 
61  Am.  St.  Rep.  592,  it  is  said  that  the  riparian  owner  is  entitled  "to 
certain  valuable  privileges  or  easements,  including  the  right  of  access 
to  the  navigable  part  of  the  river  in  front  for  the  purpose  of  loading 
and  unloading  boats,  drawing  nets  and  the  like,"  and  this  definition 
of  the  rights  of  the  upland  owner  is  quoted  with  approval  in  Town 
of  Brookhaven  v.  Smith,  188  N.  Y.  74,  80  N.  E.  665,  9  L.  R.  A.  (N. 
S.)  326. 

[t]  These  decisions,  and  others  that  might  be  cited,  establish  the 
plaintiff's  right,  as  a  littoral  owner,  to  a  reasonable  easement  of  ac- 
cess to  the  navigable  waters  of  the  harbor,  over  the  foreshore  in  front 
of  his  premises.  In  my  opinion,  however,  they  do  not  support  the 
broader  claim  of  the  plaintiff,  that  he  is  entitled  to  have  his  upland 
remain  in  actual  contact  with  the  waters  through  the  entire  length 
of  his  original  shore  line,  and  that  any  filling  in  of  the  foreshore,  how- 
ever limited  in  extent,  is  an  actionable  invasion  of  his  rights.  Nor 
have  I  been  able  to  find  any  other  decision  in  this  state  which  sup- 
ports this  broad  claim  of  the  plaintiff.  In  Mulry  v.  Norton,  100  N. 
Y.  437,  3  N.  E.  581,  53  Am.  St.  Rep.  206,  it  was  said  that  a  littoral, 
like  a  riparian,  proprietor,  "has  a  right  to  the  water  frontage  belong- 
ing by  nature  to  his  land.**  The  controversy  in  that  case,  however, 
was  between  adjoining  littoral  owners  as  to  the  ownership  of  accre- 
tions in  front  of  their  respective  uplands,  and  what  was  said  with 
reference  to  natural  water  frontage  must  be  interpreted  with  refer- 
ence to  that  fact.  In  Matter  of  City  of  New  Yoric,  supra,  the  ques- 
tion was  as  to  the  right  of  the  city  to  construct  upon  the  westerly 
shore  of  the  Harlem  river,  without  compensation  to  the  upland  own- 
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ers,  a  speedway  which,  from  the  way  in  which  It  Was  built  and  the 
limitations  placed  upon  its  use,  would  entirely  cut  off  the  access  of 
such  upland  owners  to  the  navigable  waters  of  the  river.  In  holding 
that  the  city  did  not  have  such  right  the  Court  of  Appeals  adverted 
to  the  fact  that  the  uplands  to  the  west  of  the  proposed  speedway  were 
as  completely  cut  off  from  the  use  of  the  river  as  if  the  city  had  erect- 
,  ed  a  "Chinese  wall,"  and  that  the  owners  of  such  uplands  were  de- 
prived, not  only  of  those  private  rights  which  inhered  in  their  owner- 
ship, but  also  of  those  privileges  which,  as  a  part  of  the  public,  they 
enjoyed  in  common  with  the  rest  of  the  public.  The  court  express- 
ly refrained  from  deciding  whether  the  upland  owners  would  have 
been  entitled  to  compensation  for  loss  of  their  riparian  easements 
if  the  municipality  had  laid  out  and  constructed  a  general  street  open 
to  commercial  traffic.  The  case  of  Duke  of  Buccleuch  v.  Metropol- 
itan Board  of  Works,  L.  R.  3  Exch.  306,  relied  upon  by  the  plaintiff, 
turned  upon  the  construction  of  a  statute  which  expressly  recognized 
the  loss  of  river  frontage  as  the  subject  of  damages  and  not  upon 
the  common  law.  In  that  case  some  of  the  judges  in  their  opinions 
made  quite  sweeping  statements  as  to  the  right  of  a  riparian  owner 
to  have  access  to  the  stream  along  his  whole  frontage,  but  it  seems 
to  me  that  such  statements,  if  literally  interpreted,  are  in  conflict  with 
the  decision  of  our  Court  of  Appeals  in  Hedges  v.  West  Shore  R.  R. 
Co.,  supra,  and  also  with  the  principles  laid  down  in  Oelsner  v.  Nas- 
sau Light  &  Power  Co.,  supra. 

[7]  In  the  present  case  a  considerable  portion  of  the  foreshore  in 
front  of  plaintiff's  upland,  sufficient  in  extent  to  enable  the  plaintiff  to 
exercise  his  easement  of  access  to  the  navigable  waters  of  the  harbor 
in  a  reasonable  manner,  still  remains  in  its  natural  condition.  It  can- 
not be  said  therefore  that  the  plaintiffs  easement  of  access  was  de- 
stroyed or  unreasonably  interfered  with  by  the  making  of  the  fill 
Here  in  question,  and  I  accordingly  conclude  that  the  defendant  town 
would  have  had  the  right  to  make  such  fill  in  the  first  instance. 

[8]  The  fact  that  the  plaintiff  himself  created  the  strip  of  fiUed-in 
land  certainly  cannot  enlarge  his  rights  in  the  premises  or  operate  to 
the  prejudice  of  the  defendant  town.  The  town,  under  its  ancient  char- 
ter, owned  the  land  upon  which  the  fill  was  made.  The  fiUing  in  by 
the  plaintiff  was  a  trespass,  and  the  new  land  thereby  created  became 
the  property  of  the  town.  Saunders  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co,, 
144  N.  Y.  75,  38  N.  E.  992,  26  L.  R.  A,  378,  43  Am.  St.  Rep.  729; 
People  ex  rel.  Blakslee  v.  Commissioners  of  I^and  Office,  135  N.  Y. 
447,  32  N.  E.  139;  Steers  v.  City  of  Brooklyn,  101  N.  Y.  51,  4  N. 
E.  7. 

[9]  The  town  did  not  induce  the  acts  of  the  plaintiff  in  making  the 
fill  or  even  silently  acquiesce  therein.  On  the  contrary,  it  opposed  the 
plaintiff's  acts  most  vigorously  from  the  beginning.  Conceding  the 
plaintiff's  claim  that  all  of  his  acts  in  making  the  fill  were  performed 
under  a  mistake  on  his  part  ^s  to  the  title  to  the  foreshore,  he  was 
none  the  less  a  trespasser,  and  that  fact,  in  my  opinion,  precludes  him 
from  claiming  any  relief  in  the  present  action  on  the  theory  of  mis- 
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take.  Putnam  v.  Ritchie,  6  Paige,  390;  Pettes  v.  Bank  of  Whitehall, 
17  Vt.  435;  Kansas  Pac.  R.  R.  Co.  v.  Mihlman,  17  Kan.  224;  War- 
ner V.  Fountain,  28  Wis.  405. 

[18]  The  removal  of  the  fill  without  the  consent  of  the  town  would 
involve  a  second  trespass  and  would  deprive  the  town  of  valuable 
property  to  which  it  unquestionably  has  legal  title  under  the  decisions 
heretofore  cited'.  I  have  not  overlooked  the  contention  of  the  plaintiff 
that  the  making  of  the  fill  involved  large  expense  on  his  part.  This 
is  undoubtedly  true,  but  it  is  also  true  that  the  defendant  town  was 
put  to  very  large  expense  in  the  litigation  which  resulted  from  plain- 
tiflf's  acts,  so  that  the  equities  in  that  regard  are  not  unequal.  More- 
over, the  removal  of  the  fill,  which  is  Sie  principal  relief  sought  by 
the  plaintiff,  would  not  tend  in  any  way  to  reimburse  the  plaintiff  for 
the  outlay  which  he  has  incurred.  I  therefore  conclude  that  the  plain- 
tiff's prayer  for  permission  to  restore  the  land  in  question  to  its  orig- 
inal condition  by  removing  the  fill  must  be  denied. 

[11]  What  has  thus  far  been  said  calls  also  for  the  conclusion  that 
the  town  has  the  right  to  erect  the  proposed  bath  houses  on  the  filled- 
in  land.  This  conclusion  follows  even  if  the  land  in  question  be  re- 
garded as  ordinary  foreshore,  subject  to  the  easement  of  the  plain- 
tiflF  as  littoral  owner,  since  it  is  clear  that  the  erection  and  maintenance 
of  a  row  of  bath  houses  SO  feet  in  length,  at  the  point  proposed,  would 
not  interfere  with  such  easement  to  any  appreciable  degree.  I  am  of 
the  opinion,  however,  that  the  rights  of  the  defendant  town  are  not 
limited  to  the  erection  of  the  proposed  bath  houses,  but  that  said  de- 
fendant has  the  right  to  devote  the  filled-in  land  to  the  use  of  the 
public  as  a  place  of  recreation,  and  is  entitled  to  the  possession  there- 
of, for  that  purpose,  free  from  any  easement  on  the  part  of  the  plain- 
tiff as  owner  of  the  upland.  The  town  is  the  owner  of  the  premises. 
The  proposed  use  is  for  the  benefit  of  the  public.  The  plaintiff  will 
still  have  direct  access  to  the  waters  of  the  harbor  from  a  considerably 
portion  of  his  original  shore  line,  and,  as  one  of  the  public,  he  will 
have  the  same  rights  in  the  filled-in  land  as  the  rest  of  the  public.  In 
this  respect  his  situation  differs  entirely  from  the  situation  of  the  up- 
land owners  whose  rights  were  involved  in  Matter  of  City  of  New 
York,  supra,  and  is  even  more  favorable  than  the  situation  of  the 
plaintiff  in  Hedges  v.  West  Shore  R.  R.  Co.,  supra.  The  plaintiff's 
upland  will  not  enjoy  the  same  degree  of  privacy  that  it  would  if  his 
contentions  were  upheld,  but  privacy  can  hardly  be  deemed  an  inci- 
dent of  littoral  ownership  where  title  to  the  foreshore  is  vested  in  the 
state  or  town.  In  its  natural  condition,  the  entire  foreshore  in  front 
of  plaintiff's  upland  was  subject  to  use  by  the  public  for  bathing,  boat- 
ing, fishing  and  passage,  and  the  existence  of  a  public  highway,  running 
down  to  the  shore  at  this  point,  made  it  possible  for  the  public  to  ex- 
ercise their  rights  to  a  greater  extent  than  is  possible  in  some  localities. 

In  addition  to  the  filled-in  land  at  the  foot  of  the  public  highway, 
there  are  two  narrow  strips  of  fill  farther  west,  but  these  fills  seem  to 
have  been  incidental  and  necessary  to  protect  the  upland  from  erosion, 
and  there  is  no  evidence  that  the  defendant  is  asserting  any  claim  in 
regard  thereto.    For  these  reasons  I  have  confined  my  consideration  of 
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the  case  to  the  area  of  filled-in  land  at  the  foot  and  to  the  east  of  the 
highway,  and  what  has  heretofore  been  said  should  be  understood  as 
having  reference  to  that  land  alone. 

Complaint  dismissed  upon  the  merits,  with  costs.    Ordered  accord- 
ingly. 


(105  Misa  Rep.  39) 

A,  F.  T.  CORPORATION  t.  PATHS  EXCHANGE,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department     November  12,  1918.) 

!•  Saucs  €=>234(Q)— Riohts  of  Pubchasbbs— Vendor's  TrrtE. 

Parchaser  of  personal  property  is  bound  to  satisfy  himself  as  to  tbe 
title  of  tlie  vendor,  and  deals  with  stoien  property  at  his  periL 
2.  FitAUD  ^ss»18 — ^RiCPBiSBNTATioNS—MATiiBiALirr— Stolen  Pbopebtt. 

That  one  is  induced  to  purehase  stolen  picture  films  by  the  false  rep- 
resentations of  a  deteotlve  employed  by  the  owner  that  a  foreign  firm  de- 
sired to  buy  th«n  at  an  increased  price  does  not  warrant  an  actloo  for 
fraud  and  deception  upon  replevin  of  goods  by  the  owner ;  the  represen- 
tations not  being  material,  for  they  did  not  relate  to  seller's  title. 

Pendleton,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term, 
Action  by  the  A.  F.  T.  Corporation  against  the  Pathe  Exchange, 
Incorporated.     From  a  judgment  for  defendant  on  a  directed  ver- 
dict, and  denial  of  motion  to  set  aside  the  verdict  and  for  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Argued  May  term,  1918,  before  LEHMAN,  FINCH,  and  PEN- 
DLETON, JJ. 

Arthur  Butler  Graham,  of  New  York  City  Qohn  Preston  Phillips, 
of  New  York  City,  on  the  brief),  for  appellant. 
Coudert  Bros.,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  brought  an  action  for  allied 
fraud  and  deception  on  the  part  of  the  defendant,  whereby  the  de- 
fendant induced  the  plaintiff  to  purchase  from  a  film  broker  a  film 
which  had  been  previously  stolen  from  the  defendant  At  the  U^al 
the  plaintiff  produced  testimony  which,  if  true,  is  sufficient  to  show 
that,  after  certain  films  had  been  stolen  from  the  defendant,  the  d^ 
fendant  employed  the  Pinkerton  Detective  Agency  to  trace  the  films. 
An  operator  from  the  detective  agency,  in  his  search  for  the  films, 
visited  the  plaintiff,'  a  corporation  dealing  in  used  films  for  export 
The  operator  stated  that  he  represented  a  picture  house  in  Havana, 
and  asked  the  plaintiff  what  films  it  could  sell.  The  plaintiff's  pres- 
ident thereupon  gave  the  operator  the  names  of  a  number  of  films 
which  had  been  offered  to  him  for  sale,  or  which  he  thought  were 
then  on  the  market,  mentioning,  among  other  films,  those  which  had 
been  stolen  from  the  defendant  He  told  the  pperator  that  he  did 
not  own  these  films,  but  thought  he  could  buy  at  least  one  of  them. 
The  operator  then  had  certain  pretended  negotiations  with  the  plain- 
tiff as  to  the  terms  upon  which  the  operator  representing  the  moving 
picture  house  in  Havana  should  purchase  the  films. 

^=:»For  other  cases  see  same  topic  ft  KfiY-NUMBBR  in  all  Key-Numbered  Digests  A  Indezet 
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Pursuant  to  these  conversations  the  plaintiif  obtained  possession  of 
a  part  of  one  of  the  fihns  and  delivered  the  reels  to  the  operator,  to 
be  sent  on  approval  to  Havana.  The  operator  gave  the  plaintiff  a 
deposit  of  $150  for  the  return  of  the  film,  and  thereafter  informed  the 
plaintiff  that  the  film  was  satisfactory  to  the  prospective  purchaser 
in  Havana,  and  that  he  would  pay  the  plaintiff  the  price  demanded  for 
the  film.  The  plaintiff  thereupon  bought  the  film  from  the  broker 
in  whose  possession  they  were,  with  the  expectation  of  making  a  prof- 
it on  the  resale.  A  time  was  fixed  at  which  the  pretended  purchaser 
was  to  inspect  the  film  at  the  plaintiff's  office  and  pay  the  plaintiff 
the  agreed  price.  When  the  operator  appeared  at  the  plaintiff's  of- 
fice to  inspect  the  films,  the  defendant  sent  there  one  of  its  own  reg- 
ular employes  and  a  detective,  who  seized  the  film.  Thereafter  the 
defendant  brought  a  replevin  action  against  this  plaintiff  for  the  film, . 
and  was  successful  in  that  action.  The  plaintiff  now  claims  that  it 
was  induced  to  buy  the  film  from  the  person  in  whose  possession  it 
then  was,  by  the  representation  of  the  operator  that  he  was  acting 
for  a  bona  fide  prospective  purchaser;  that  this  representation  was 
fraudulent,  and  that  as  a  result  thereof,  it  has  been  damaged  by  the 
amount  he  paid  for  the  fibn.  At  the  close  of  the  plaintiff's  case  the 
trial  justice  dismissed  the  complaint,  and  the  plaintiff  now  appeals 
from  that  judgment. 

[1,2]  For  the  purposes  of  this  appeal  we  may  properly  consider 
the  operator  as  the  agent  of  the  defendant  in  attempting  to  obtain 
possession  of  the  films,  which  had  be^i  stolen  from  the  defendant, 
and  if  in  the  course  of  his  agency  the  operator  was  guilty  of  any  ac- 
tionable fraud  or  misrepresentation,  then  the  defendant  would  be 
liable  for  such  fraud  on  the  part  of  its  agent.  In  my  opinion,  how- 
ever, the  operator  was  not  guilty  of  any  actionable  false  representa- 
tions. It  is  to  be  noted  that,  when  the  operator  started  his  negotia- 
tions with  the  plaintiff,  the  plaintiff's  president  on  his  part  showed 
a  willingness  to  obtain  these  goods  if  he  could  resell  them  at  a  profit*  ^ 
In  order  to  obtain  these  goods,  the  plaintiff  was  apparently  obliged 
to  piu-chase  them.  It  is  well  estabUshed  that  a  purchaser  of  personal 
property  is  bcmnd  to  satisfy  himself  as  to  the  title  of  the  vendor,  and 
deaJs  with  stolen  property  at  his  peril.  The  defendant  and  its  agent 
made  no  representations,  express  or  implied,  that  the  films  were  not 
stolen,  or  tiiat  they  w«re  not  the  property  of  the  defendant,  and, 
by  no  act  or  statement  did  the  defendant  lull  the  plaintiff  into  the 
belief  that  it  need  not  satisfy  itself  as  to  the  title  of  the  vendor  of 
these  films.  The  sole  false  representation  made  by  the  operator  was 
that  he  represented  a  prospective  purchaser.  This  representation, 
even  though  fake,  was  material  only  to  the  extent  that  it  induced 
the  plaintiff  to  enter  into  an  agreement  with  the  operator  to  resell 
the  films  to  the  Havana  picture  house  after  it  should  have  obtained 
title  to  the  films.  The  plaintiff  was  moved  to  buy  the  films  because 
it  was  led  to  believe  that  it  could  obtain  a  contract  whereby  it  would 
make  a  profit  upon  the  resale,  but  it  was  not  induced  by  these  repre- 
sentations to  believe  that  the  seller  of  the  film  had  good  title  thereto. 

If  these  rq)resentations  had  been  true,  and  the  defendant  had  en- 
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tered  into  a  valid  contract  for  the  resale  of  these  films,  the  plaintiff 
would  be  in  no  better  position  than  it  is  to-day,  for  in  any  event  it 
never  obtained  title  to  the  goods,  and  therefore  could  transfer  no 
title  to  any  purchaser.  The  plaintiff,  therefore,  has  not  been  dam- 
aged by  the  false  representations  of  the  defendant's  agent,  but  solely 
by  its  own  act  in  purchasing  films  from  a  vendor  who  had  no  title 
thereto,  and  the  inducement  to  make  such  purchase  was  not  a  repre- 
sentation material  to  such  purchase,  but  was  the  promise  of  the  de- 
fendant's agent  to  repurchase  these  goods  from  the  plaintiflF.  The 
plaintiff  is  in  no  worse  position  now  than  he  would  have  been  if  the 
defendant's  agent  had  promised  to  buy  his  films  for  his  own  account, 
and  the  plaintiff  had  accepted  the  agent's  promise  and  thereupon  pro- 
ceeded to  buy  the  films  from  the  broker.  The  only  effect  of  the  false 
representations  was  to  induce  the  plaintiff  to  believe  that  he  was  deal- 
ing with  a  bona  fide  purchaser  of  financial  responsibility. 

If  a  bona  fide  purchaser  had  attempted  to  buy  the  films  from  the 
plaintiff,  and  the  defendant  had  discovered  from  such  purchaser  that 
the  films  would  be  in  possession  of  the  plaintiff  on  a  certain  day  for 
the  purpose  of  delivering  them  to  the  purchaser,  and  had  then  re- 
plevied the  goods,  certainly  no  one  would  claim  that  either  the  pur- 
chaser or  the  defendant  were  liable  in  any  action  on  the  part  of  the 
plaintiff.  Yet  the  plaintiff  in  this  action  is  in  effect  claiming  that  he 
has  been  injured  by  a  false  representation  on  the  part  of  the  defend- 
ant's agent  that  he  was  representing  a  bona  fide  purchaser.  Since  the 
plaintiff  is  in  exactly  the  same  position  as  he  would  have  been  if 
the  representation  had  been  true,  I  know  of  no  principle  or  precedent 
for  permitting  him  to  recover  in  this  action.  Occasionally  a  hardship 
may  arise  from  the  common  practice  of  detectives  in  representing 
themselves  as  prospective  purchasers  of  goods,  in  order  to  find  out 
their  whereabouts  and  to  take  possession  of  them  for  the  rightful  own- 
er ;  but  in  my  opinion  there  is  no  legal  wrong  in  such  act.  Both  on 
principle  and  policy  it  seems  to  me  that  the  true  rule  should  be  that 
one  who  deals  with  a  vendor  of  stolen  goods  does  so  at  his  peril,  and 
that  he  cannot  recover  any  damages  for  any  trick  or  device  on  the 
part  of  the  true  owner  which  induced,  him  to  purchase  the  goods, 
unless  the  owner  had  represented  expressly  or  impliedly  that  the  goods 
were  not  stolen. 
.  Judgment  should  therefore  be  affirmed,  with  costs. 

FINCH,  J.,  concurs. 

PENDLETON,  J.  (dissenting).  As  the  court  dismissed  the  com- 
plaint, if  on  any  theory  of  the  evidence  a  cause  of  action  was  made 
out,  the  ruling  was  error.  The  action  is  for  damages  for  false  repre- 
sentations. There  was  evidence  at  the  trial  tending  to  show  that  de- 
fendant by  its  agent  falsely  represented  to  plaintiff  that  there  was  a 
prospective  purchaser  of  the  film  referred  to,  and  that  a  bona  fide 
purchase  thereof  was  contemplated;  that  such  representation  was 
known  to  be  false,  and  was  made  to  induce  plaintiff  to  part  with  money 
in  the  att^npted  purchase  of  certain  goods  which  defendant  kn«w  the 
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seller  had  no  title  to;  that  plaintiff  believed  the  representations  to* 
be  true,  and  relying  thereon  paid  out  the  money  in  an  attempted  pur- 
chase, but  acquired  no  title  to  the  said  goods,  and  the  money  was  lost. 
These  facts,  if  true,  are,  it  seems  to  me,  sufficient  to  constitute  a  cause 
of  action,  and  plaintiff  was  entitled  to  have  the  evidence  submitted 
to  the  jury. 

To  say  that  plaintiff  fails  to  make  out  a  case  because  there  was  no 
formal  representation  that  the  title  to  the  goods  was  in  the  vendor 
seems  to  me  to  take  an  entirely  too  narrow  a  view.  The  gist  of  the 
representation  was  that  a  bona  fide  purchase  was  contemplated,  and 
this  carried  with  it  at  least  a  belief  that  a  title  would  be  acquired; 
otherwise,  there  could  be  no  purchase.  I  see  no  difficulty  in  seeing 
in  this  an  implied  representation  as  to  the  title.  There  was  concededly 
a  fraudulent  trick  or  device  to  lead  plaintiff  to  pay  its  money  for 
goods  to  which  the  vendor  had  no  title.  If  the  purpose  and  result 
had  been  to  acquire  the  money  themselves,  it  is  clear  there  would  be 
no  question  as  to  liability.  It  can  make  no  difference  that  the  pur- 
pose was  to  find  out  where  their  property  was.  The  law  will  not  be 
particular  as  to  the  precise  form  or  purpose  of  the  f raiid. 

We  have  here  all  the  elements  of  actionable  fraud :  A  representa- 
tion known  to  be  false,  purposely  made  to  induce  plaintiff  to  act,  a  re- 
liance thereon,  and  resulting  loss,  exactly  as  intended  and  contem- 
plated. It  is  said  the  plaintiff  is  in  as  good  a  position  as  he  would  have 
been  if  the  representation  had  been  true.  This  seems  to  me  entirely 
fallacious,  and  to  misconceive  the  essence  of  the  representation,  which 
is  that  a  bona  fide  transaction  was  contemplated.  If  that  had  been 
true,  plaintiff  would  not  have  lost  his  money.  If  there  is  any  ques- 
tion as  to  what  was  intended  and  understood  by  the  pJirties,  a  ques- 
tion of  fact  is  presented,  whkii  should  have  been  submitted-  to  the 
jury. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


(184  App.  Dlv.  61:^)  \ — 

BliASIUS  V.  AVRI  CHEMICAL  CO. 
(Supreme  (yourt.  Appellate  DlvisioD,  First  DepartineDt    November  8,  1918.) 

1.  Sales  ^=^17 — Action  fob  BBEAOH-*-SUFiTciENcnr  of  Evidence. 

In  action  for  Inreacb  of  contract  to  deUver  benzoic  acid,  verdSct  for  de- 
fendant held  contrary  to  weight  of  evidence. 

2.  Sales  €=»52(2>— Contract^Admissibility  of  Evidence. 

In  action  for  breach  of  contract  to  deliver  benzoic  acid  of  defendant's 
manufacture,  defendant  denying  having  made  contract,  evidence  of  de- 
fendant's inability  to  manufacture,  and  of  difficuKy  in  fiecuring  raw  ma- 
terial for  manufacture  at  a  time  subsequent  to  the  making  of  the  contract, 
was  improperly  admitted  as  bearing  on  the  probabilities  of  the  making 
of  the  contract 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ernest  W.  Blasius  against  the  Avri  Chemical  Company. 
From  a  judgment  entered  upon  a  verdict  for  defendant,  and  from 
denial  of  new  trial,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

^soFor  other  oases  see  aamo  topic  &  KBY-NUMBBR  in  all  Key-Numberod  Digests  ft  Indexes 
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•  Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Thomas  &  Houghton,  of  New  York  City  (Woolsey  A.  Shepard,  of 
New  York  City,  of  counsel,  and  John  H.  Taylor,  of  New  York  City, 
on  the  brief),  for  appellant. 

James  I.  Cuff,  of  New  York  City,  for  respondent. 

SMITH,  J.  [1]  The  action  is  brought  to  recover  damages  for 
failure  to  deliver  according  to  contract  950  pounds  of  benzoic  acid. 
The  making  of  the  contract  is  denied.  The  contract  claimed  to  have 
been  made  provided  for  the  delivery  by  the  defendant  to  the  plain- 
tiff of  1,000  pounds  in  December,  1917.  In  October  of  that  year 
the  defendant's  president,  one  Avstreih,  brought  to  the  broker,  Huis- 
king,  a  sample  of  benzoic  acid  which  the  defendant  had  made,  and 
which  acid  the  defendant  desired  to  sell.  The  sample  was  left  with  the 
broker,  according  to  the  testimony  of  the  defendant's  president,  for 
the  purpose  of  procuring  sale.  This  defendant's  president  admits. 
About  the  1st  day  of  November  the  broker  found  that  the  plaintiff 
desired  to  purchase  benzoic  acid.  He  swears  that  he  thereupon  com- 
municated with  the  defendant's  president,  who  agreed  to  deliver  to 
the  plaintiff  1,000  pounds  of  benzoic  acid  in  December  at  the  price 
of  $1.90  per  pound.  To  this  price  the  plaintiff  acceded,  and  the  bro- 
ker drew  a  contract,  mailing  one  to  the  plaintiff  and  one  to  the  de- 
fendant. The  plaintiff  received  his  copy ;  the  defendant  denies  hav- 
ing received  any  contract.  Nothing  further  developed  until  Decem- 
ber 3d,  when  the  broker  wrote  the  defendant  in  reference  to  other 
quotations  that  the  defendant  had  given  for  benzoic  acid,  and  in  that 
letter  stated : ' 

'*We  beg  to  call  your  attention  to  the  order  placed  with  you  some  time  ago 
for  account  of  Mr.  E.  W.  Blaslus  for  December  delivery,  and  we  would  ap- 
preciate it  if  you  would  advise  us  by  return  mail  about  when  you  will  be  in  a 
position  to  make  the  delivery.*' 

That  letter  was  never  answered  by  the  defendant.  The  defendant, 
however,  swears  that  he  called  up  the  broker,  and  talked  with  the 
broker  over  the  phone,  after  receiving  the  letter.  He  does  not  swear 
to  the  conversation  which  he  had  over  the  phone,  nor  is  there  any 
evidence  that  he  at  any  time  before  January  questioned  his  obliga- 
tion under  the  Blasius  contract.  If,  as  the  defendant's  president 
now  swears,  no  contract  was  made  early  in  November  for  the  de- 
livery to  Blasius  of  this  1,000  pounds  of  benzoic  acid,  upon  the  re- 
ceipt of  this  letter  the  defendant  would  have  been  very  quick  to  have 
denied  the  existence  of  the  contract.  The  broker  swears  tiiat  he  made 
no  denial  of  it,  either  by  letter  or  by  telephone.  On  the  other  hand, 
on  December  22d,  the  defendant  sent  to  this  broker,  for  account 
of  Blasius,  50  pounds  of  benzoic  acid;  the  price  charged  was  $1.90, 
the  exact  price  mentioned  in  the  contract.  Upon  December  22d, 
the  price  of  benzoic  acid  in  the  market  was  from  $3  to  $4.  When 
pressed  to  give  a  reason  why  he  should  send  this  benzoic  acid  to  the 
account  of  Blasius  at  $1.90,  instead  of  at  the  market  price,  he  says 
that  he  had  agreed  with  the  broker  to  let  him  have  the  first  benzoic 
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acid  manufactured  at  $1.90.  Upon  the  stand  the  defendant's  presi- 
dent swears  that  he  never  knew  Blasius  until  December  22d,  when  the 
broker  told  him  to  put  upon  his  bill  "to  the  account  of  Blasius."  Nev- 
ertheless he  produces  and  admits  he  received  the  letter  of  December 
3d,  which  calls  his  attention  to  the  Blasius  contract.  He  swears  that 
he  never  offered  benzoic  acid  for  sale  prior  to  Jantiary  and  yet  he  is 
shown  a  letter  offering  it  for  sale  upon  December  1st  at  $4  per  pound, 
and  the  letter  of  the  broker  to  him  of  December  3d  was  undoubt- 
edly in  response  to  such  an  offer.  An  examination  of  all  the  evidence 
tends  strongly  to  establish  that  this  50  pounds  delivered  to  Blasius 
upon  December  22d  at  $1.90  was  delivered  in  pursuance  of  a  con- 
tract which  he  had  made  to  deliver  1,000  pounds  in  December  at  that 
price,  and  the  verdict  of  the  jury  was  clearly  against  the  weight  of 
evidence. 

[2]  I  am  of  the  opinion,  moreover,  that  a  new  trial  should  be  granted 
for  legal  error  committed  by  the  trial  judge.  Xhis  sale  was  of  ben- 
zoic acid  which  was  to  be  manufactured  by  the  defendant.  The 
trial  judge  permitted  the  defendant  to  show)  his  inability  to  manu- 
facture any  oenzoic  acid  before  December  22d  and  also  the  difficul- 
ty in  getting  raw  material  for  such  manufacture.  This  evidence  was 
admitted  as  bearing  upon  the  probabilities  of  the  making  of  a  contract ; 
it  was  probably  competent  to  show  any  facts  existing  at  the  time  of  the 
claimed  making  of  the  contract  as  bearing  upon  the  issue  whether, 
in  fact,  the  cotitract  was  made,  but  what  the  defendant  was  able  to  do 
after  that  time,  or  what  difficulty  the  defendant  had  in  securing 
raw  material  thereafter,  is  entirely  immaterial  and  irrelevant,  and  the 
reception  of  such  evidence  was  clearly  prejudicial  to  the  plaintiff, 
and  calls  for  the  reversal  of  this  judgment.  Criticism  might  be  made 
of  the  manner  in  which  objections  were  made  to  this  evidence,  but 
they  were  sufficiently  explicit  to  call  the  court's  attention  clearly  to 
the  plaintiff's  claim  of  irrelevancy,  and  the  ruling  of  the  trial  judge 
was  made  in  view  thereof,  and  allowed  in  evidence  facts  that  would 
appeal  to  the  sympathy  of  the  jury,  strongly  tending  to  influence  a 
verdict  in  behalf  of  the  defendant.  For  the  reception  of  this  incom- 
petent evidence,  therefore,  and  also  upon  the  ground  that  the  verdict 
is  against  the  weight  of  evidence,  the  judgment  and  order  must  be 
reversed,  and  a  new  trial  granted,  with  costs  to.  appellant  to  abide 
the  event. 

Order  filed.    All  concur. 


SORGEN  et  al.  v.  JAFFB. 

(Supreme  Ootirt,  Appellate  Term,  First  Department.    November  7,  1918.) 

1.  Sales  ^=^288(2) — Action  fob  Price — Bbeacb  op  Waeeawty — Statute. 

Under  Personal  Property  Law,  f  150  (a),  added  by  Laws  1911,  c.  571, 
having  accepted  merchandise  purchased,  it  was  proper  for  defendant  to 
set  up,  in  acti<Hi  for  price,  breach  of  aUeged  warranty  by  way  of  recoup- 
ment, in  diminution  or  extinction  of  the  price. 

t=»ror  other  cams  Me  eBine  topio  *  KBHT-NUMBER  In  aU  Key-Numbered  DlsesU  6  ludeze* 
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2.  PifiADina  ^»34&~Disias8Aii  of  Countebcij^iic-^tTdomsnx  fob  Pvais- 

TETF. 

The  trial  Judge  having  dismissed  defendant  buyer's  counterclaims  Id 
an  answer  admitting  plaintiff's  cause  of  action  for  breach  jf  warranty 
and  for  deficiency  in  quantity,  matter  therein  contained  not  being  aflirma- 
tive  defense,  as  distinguished  from  plea  in  recoupment,  or  by  way  of 
counterclaim,  judgment  should  have  been  rendered  for  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Hayman  Sorgen  and  Phillip  Miller  against  Barnet  Jaf- 
fe.  From  a  judgment  dismissing  the  complaint,  plaintiffs  appeal. 
Reversed,  and  judgment  directed  for  plaintiffs. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

David  Greenbaum,  of  New  York  City,  for  appellants. 
Samuel  Simon,  for  respondent. 

GUY,  J.  The  answer  admits  the  allegations  of  the  complaint  of  the 
sale  and  delivery  by  plaintiffs  to  defendant  of  flannel  and  khaki  of 
the  agreed  price  and  reasonable  value  of  $762.38,  and  it  appeared 
on  the  trial  that  no  part  of  the  sum  had  been  paid,  except  $600. 

In  the  answer  defendant  set  up  two  counterclaims,  each  of  said 
counterclaims  being  also  styled  a  defense.  The  goods  sold  consisted 
of  four  case»,  one  of  whidi  contained  flannel,  and  the  first  coimter- 
claim  alleged  that  plaintiffs  sold  defendant  405  pounds  of  flannel  at 
67y2  cents  a  pound,  amounting  to  $273.38;  that  plaintiffs  warranted 
the  flannel  to  be  fit  for  manufacturing  the  same  into  shirts,  and  that 
it  would  produce  35  to  40  dozen  shirts,  but  that  as  a  matter  of  fact, 
when  converted  and  manufactured  into  shirts,  only  20  dozen  were 
obtained,  to  the  defendant's  damage  in  the  sum  of  $156.  The  second 
counterclaim  further  alleges  that,  instead  of  the  flannel  weighing 
405  pounds,  it  weighed  only  305  pounds,  by  which  defendant  was  dam- 
aged to  the  amount  of  $67.50.  On  the  trial  the  parties  litigated  the 
issues  tendered  by  defendant's  affirmative  pleas,  and  the  justice  dis- 
missed the  counterclaims,  and  also  dismissed  the  complaint  on  the 
merits,  from  which  decision  the  plaintiffs  appeal. 

[1,2]  Having  accepted  the  merchandise  it  was  proper  for  defend- 
ant to  set  up  in  this  action  the  breach  of  the  alleged  warranty  by 
way  of  recoupment,  in  diminution  or  extinction  of  the  price  (Person- 
al Property  Law,  §  150  [a],  as  added  by  Laws  1911,  c.  571;  Nash 
V.  Weidenfeld,  41  App.  Diy.  511,  58  N.  Y.  Supp.  609);  but  the 
learned  trial  judge  having  dismissed  the  counterclaims,  and  the  mat- 
ter therein  contained  not  being  an  affirmative  defense,  as  distin- 
guished from  a  plea  in  recoupment  or  by  way  of  counterclaim  (Deeves 
V.  Manhattan  Life  Ins.  Co.,  195  N.  Y  .325,  at  page  333,  88  N.  E.  395), 
the  dismissal  of  the  counterclaims  required  the  rendition  of  judg- 
ment for  plaintiff. 

Defendant's  testimony  tended  to  show  that  the  flaimel  weighed  only 
334,  instead  of  405,  pounds,  and  as  plaintiffs  apparently  consent  that, 
in  view  of   the  alleged  deficiency,  their  demand  be  reduced  from 
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$162 J8  to  $124.45,  the  judgment  is  reversed,  and  judgment  directed 
in  favor  of  plaintiffs  for  the  latter  sum. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  in  favor 
of  plaintiffs  for  $124.45^  with  appropriate  costs  in  the  court  below. 
All  concur. 


PBOPliB  V.  MANTIN. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  8,  1918.) 

1.  Griminal  Law  ^s»1175 — ^Rbvibw — Conviction  of  Sbvekal  CaiMES— Evi- 

DXNCB. 

Where  defendant  was  convicted  of  all  tbree  crimes  charged  in  an  in- 
dictment under  Penal  Law,  S  405,  if  the  evidence  sustains  the  convlctloQ 
upon  one  of  them,  he  is  not  entitled  to  a  reversaL 

2.  BuRGiABT  ^=5>41(1) — Evidence — SurFiciENCY. 

Evidence  held  insufficient  to  sustain  a  conviction,  under  Penal  Law» 
I  406,  for  entering  ft  building  under  circumstances  not  amounting  to 
burglary,  with  intent  to  commit  felony,  larc^iy,  or  malicious  mischief. 

S.  Cbdiinax.  Law  ^sodOS^-PsBSUiumoN  of  Innocxncs. 

Under  Code  Or.  Proc.  f  889,  the  defendant  is  entitled  to  the  presumption 
of  innocence  until  proven  guilty  beyond  a  reasonable  doubt 

4.  Cbiminai.  Law  €=>317 — Failure  to  TjoarirY — Presumption. 

Defendant's  failure  to  testify  creates  no  presumption  against  him,  m 
view  of  Code  Or.  Proc.  {  803. 

5.  CBiiaNAii   Law    ^=»552(8) — Evidence-^Oibcumstantial   Evidence. 

Circumstantial  evidence,  to  sustain  a  conviction,  must  exclude  to  a 
moral  certainty  every  reasonable  hypothesis  of  innocence*  and  the  facts 
proved  must  be  such  as  to  support  no  reasonable  inference  except  that  of 
guilt 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 

Louis  Mantin  was  convicted  of  violation  of  Penal  Law,  §  405,  and 
appeals.    Reversed,  and  defendant  discharged. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Jay  A.  Gilman,  of  New  York  City,  for  appellant. 
Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Don  Carlos  Buell,. 
of  New  York  City,  of  counsel),  for  the  People. 

LAUGHLIN,  J.  [1]  Section  405  of  the  Penal  Law  (Consol,  Laws, 
c.  40),  under  which  the  conviction  was  had,  provides  as  follows : 

**A  person  who,  under  circumstances  or  in  a  manner  not  amounting  to  a 
Iwrglary,  enters  a  building,  or  any  part  thereof,  with  latent  to  commit  a  felony 
or  a  larceny,  or  any  malidous  mischief,  is  guilty  of  a  misdemeanor." 

The  charge  is  that  the  appellant  unlawfully  entered  the  building 
known  as  No.  36  West  Twenty-Fourth  street,  on  the  23d  day  of  Sep- 
tember, 1917,  under  circumstances  and  in  a  manner  not  amounting  to 
burglary,  with  intent  to  commit  larceny  of  the  property  therein  of 
divers  persons,  and  with  intent  to  commit  malicious  mischief  by  un- 
lawfully injuring  and  destroying^  said  property,  and  with  intent  to 
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commit  a  felony  of  a  nature  and  description  uiricnown  to  the  district 
attorney.  The  conviction  was  by  a  majority  vote  and  on  the  informa- 
tion as  charged.  The  appellant,  therefore,  stands  convicted  of  the  three 
counts  specified  in  the  statute.  It  is,  I  presume,  possible,  hut  I  think 
not  probable,  that  he  intended  to  commit  all  of  the  crimes  charged,  for 
it  would  seem  that  to  injure  or  destroy  the  property  would  tend  to  de- 
feat the  purpose  of  stealing  it.  However,  since  he  has  been  convicted 
of  all  the  crimes  charged,  if  the  evidence  be  sufficient  to  sustain  the  con- 
viction with  respect  to  one  of  them,  he  is  not  entitled  to  a  reversal. 

[2-6]  It  was  Sunday  morning,  and  the  building  which  he  entered  was 
a  12  or  14  story  loft  building,  known  as  36  and  38  West  Twenty- 
Fourth  street,  in  which  10  lofts  were  occupied  by  tenants  conducting 
wholesale  silk  and  woolen  business,  consisting  of  coats,  waists,  under- 
garments, and  braids.  The  firm  of  Goodman  &  Co.  occupied  the  sec- 
ond and  third  floor  lofts,  and,  owing  to  the  fact  that  they  observed 
Saturday  as  their  Sabbath,  their  lofts  were  open  and  they  were  con- 
ducting business  there  at  the  time.  The  evidence  tends  to  show  that 
appellant  was  not  employed  in  the  building  or  connected  with  any  of 
the  firms  doing  business  there ;  that  he  was  on  Twenty-Fourth  street, 
between  Sixth  avenue  and  Broadway,  and  met  one  Millman  in  the 
middle  of  the  block,  and  they  conversed  and  then  walked  to  Sixth  ave- 
nue, and  then  separated  and  walked  northerly,  Millman  on  the  wester- 
ly and  appellant  on  the  easterly  side  of  the  avenue ;  that  a  policeman, 
walking  in  the  same  direction  ahead  of  them,  stopped,  and  thereupon 
Millman  motioned  to  appellant,  and  then  both  turned,  back  and  walked 
down  to  Twenty-Fourth  street,  and  then  easterly  to  this  building,  and 
appellant  entered  it  and  in  15  or  20  minutes  came  out  and  joined  Mill- 
man  and  conversed  with  him  again;  that  they  then  separated  and 
walked  around  the  block,  appellant  walking  ahead  and  into  Twenty- 
Fiourth  street  again,  and  up  Sixth  av^iue  to  Twenty-Eighth  street,  and 
back  to  Twenty-Fourth  street,  and  appellant  entered  the  building 
again,  and  after  remaining  about  15  minutes  came  out  and  walked  to 
Sixth  avenue,  and  south  to  Twenty-Third  street,  and  east  on  Twenty- 
Third  street  to  Fourth  avenue,  Millman  following,  and  then  joining 
him,  and  they  conversed,  and  were  then  arrested.  A  member  of  the 
police  detective  bureau,  who  had  been  in  the  street  watching  them,  en- 
tered the  loft  on  the  second  floor  of  the  building  on  the  occasion  of 
appellant's  second  entry,  and  watched  them  from  the  loft  window; 
but  there  is  no  evidence  with  respect  to  where  appellant  went  or 
remained  after  entering  the  building  on  either  occasion,  or  what  he 
did  there,  if  anything.  On  being  placed  under  arrest,  appellant  denied 
that  he  had  entered  the  building,  or  that  he  had  ever  seen  Millman 
until  he  happened  to  meet  him  at  Twenty-Third  street  and  Broadway 
just  before  the  arrest,  and  denied  that  he  knew  Millman  had  "tools" 
found  on  him,  hut  not  otherwise  described,  and  Millman  denied 
knowing  appellant. 

After  the  appellant  was  convicted,  his  record  was  taken,  preliminary 
to  passing  sentence,  and  it  appeared  that  he  had  been  previously  con- 
victed of  larceny,  and  had  served  22  months  in  a  penitentiary,  and  12 
months  and  20  days  in  the  Elmira  Reformatory.    The  appellant,  how- 
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ever,  did  not  take  the  stand,  and  therefore  the  prior  convictions  were 
not  and  could  not  be  considered  on  the  question  of  his  guilt. 

The  defendant  is  entitled  to  the  statutory  presumption  of  innocence 
until  his  guilt  is  established  beyond  a  reasonable  doubt  (Code  Cr.  Proc. 
§  389),  and  his  failure  tp  testify  does  not  create  any  presumption 
against  him  (Code  Cr.  Proc.  §  393).  He  is  also  entitled  to  the  benefit 
of  the  general  rule  that  the  evidence  must  exclude  to  a  moral  certainty 
every  reasonable  hypothesis  of  innocence,  and  that  the  facts  proved 
must  be  inconsistent  with  innocence,  and  that  an  inference  of  guilt 
must  be  the  only  inference  that  can  reasonably  be  drawn  therefrom. 
>eople  V.  Razezicz,  206  N.  Y.  249,  99  N.  E.  557;  People  v.  Ledwon, 
153  N.  Y.  10,  46  N.  E.  1046;  People  v.  Bennett,  49  N.  Y.  137,  144; 
People  V.  Place,  157  N.  Y.  584,  52  N.  E.  576;  People  v.  Adrogna,  139 
App.  Div.  595,  124  N.  Y.  Supp.  68 ;  People  v.  Bonifacio,  190  N.  Y. 
150,  82  N.  E.  1098.  There  is  no  evidence  of  any  motive  to  commit 
malicious  mischief.  No  pistol  or  other  weapon  or  instrument,  or  evi- 
dence of  an  intent  to  commit  a  crime,  was  found  on  the  defendant. 
What  felony  did  he  intend  to  commit  ?  Was  it  murder,  arson,  assault, 
or  what  ?  The  evidence  does  not  exclude  every  reasonable  hypothesis 
of  innocence  or  point  only  to  his  guilt.  His  conduct,  particularly  in 
view  of  his  denials  at  the  time  of  the  arrest,  was  suspicious;  but  it 
does  not  show  that  he  intended  to  commit  any  one  of  the  crimes  of 
which  he  has  been  convicted.  As  was  stated  by  Mr.  Justice  Finch  in 
granting  a  certificate  of  reasonable  doubt,  he  may  have  been  waiting 
or  endeavoring  to  sec  some  one  employed  in  the  building,  or  who  he 
expected  would  be  or  come  there.  It  does  not  appear  but  that  he  was 
acquainted  with  the  superintendent  of  the  building,  or  an  engineer,  or 
fireman,  or  other  person  employed  by  the  owner,  and  may  have  been 
desirous  of  seeing  one  of  them. 

We  are  of  opinion,  therefore,  that  the  evidence  is  insufficient  to 
warrant  his  conviction.  It  follows  that  the  conviction  should  be  re- 
versed, and  defendant  discharged.    Settle  order  on  notice.    All  concur. 


(184  App.  Div.  541)  " 

PEOPLE  V.  AOERNO  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.     November  8,  1918.) 

1.  Receiving  Stoixn  Goods  ^=^1 — ^Necessary  Elements  of  Grime — "Receiv- 
ing Stou:n  Pboperty."  . 

To  constitute  the  receiving  of  stolen  property,  in  violation  of  Penal 
Law,  §  1308,  the  property  must  have  been,  first,  stolen  by  some  one; 
second*  bought,  received,  concealed,  or  withheld  by  a  certain  person :  and, 
third,  such  person  must  have  known  the  property  to  have  been  stolen. 

[Ed.  Note. — ^B\>r  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Receiving  Stolen  Goods.] 
1  Receiving  Stolen  Goods  ^=»3 — ^Elements  of  Cbiue — ^Felonious  Intent. 
While  Penal  Law,  $  1808,  relating  to  receiving  stolen  goods,  does  nor 
expressly  so  provide,  it  necessarily  implies  that  the  action  of  accused 
must  have  been  with  felonious  intent. 
8.  Receiving  Stolen  Goons  <9=»8(3)— Evidence— Weight  and  Sufficiency. 
Evidence  held  insufficient  to  show  that  defendant  bought,   received. 
concealed,  or  withheld  the  Stolen  property. 
*- 
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4.  Cbiminal  Law  ^t£>552(3) — ^Cibcumstantial  Evidence — Sufficiency. 

Oircumstantial  evidence,  to  Justify  Inference  of  gailt,  must  exclude 
to  a  moral  certainty  every  other  reasonable  hypothesis;  and  It  Is  not 
enough  that  guilt  may  account  for  all  facts  proven,  or  that  It  appears 
that,  unless  a  verdict  of  guUty  Is  returned,  the  crime  will  be  shrouded 
In  mystery. 

5.  CaiHiNAL  Law  ^=»30e — ^Presttmption  of  Innocence. 

The  defendant  Is  entitled  to  the  presumption  ot  innocence,  until  his 
guilt  is  established  beyond  a  reasonable  doubt. 

Appeal  from  Court  of  General  Sessions,  City  and  County  of  New 
York. 

Anthony  Acerno  was  convicted  of  receiving  stolen  property,  and 
appeals.    Judgment  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGttLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Joseph  Raimo,  of  New  York  City,  for  appellant. 
Felix  C.  Benvenga,  of  New  York  City,  for  the  People. 

PAGE,  J.  On  the  10th  day  of  January,  1918,  four  packages  were 
taken  from  the  wagon  of  Saks  &  Co.  on  the  comer  of  Twentieth 
street  and  Fifth  avenue,  in  this  county.  Joseph  Russell  and  Edward 
F.  Hollywood  have  pleaded  guilty  to  the  larceny  of  the  goods.  The 
defendant  was  indicted  on  two  counts :  First,  charging  him  with  the 
larceny  of  the  goods;  and,  second,  charging  him  with  criminally 
receiving  the  goods.  The  district  attorney  elected  to  try  him  on  the 
second  count. 

[1,2]  In  my  opinion,  the  people  failed  to  prove  their  case.  The 
crime  with  which  the  defendant  was  charged  is  defined  by  section  1308 
of  the  Penal  Law  (Consol.  Laws,  c.  40).    As  stated  by  Judge  Vann: 

"There  must  be  three  concurring  facts  to  constitute  the  crime:  (1)  The 
property  must  have  been  stolen  by  some  one.  (2)  It  must  have  been  bought, 
received,  concealed,  or  withheld  by  a  certain  ];)erson.  (3)  Such  person  must 
have  known  that  the  property  was  stolen.  While  the  Code  doee  not  expressly 
so  provide,  by  necessary  Implication  the  action  of  the  accused  person  must 
have  been  taken  with  felonious  intent."  People  v.  Walker,  198  N.  Y.  329,  331, 
91  N.  E.  806»  807. 

[3-6]  In  this  case  there  was  an  entire  failure  to  prove  that  the 
stolen  property  was  "bought,  received,  concealed,  or  withheld"  by 
the  defendant.    The  learned  district  attorney  admits  in  his  brief ; 

*'Now,  as  receiving  imports  possession,  it  must  be  proved  that  the  goods 
came  into  the  possession  of  the  accused.  It  need  not  be  proved  tliat  he  re- 
ceived them  into  his  actual  physical  possession;  it  is  sufficient  to  show  that 
they  came  into  his  constructive  possession,  and  that  he  had  control  over  them/' 

The  evidence  in  this  case  does  not  tend  to  show  that  the  defendant 
ever  had  control  over  the  goods.  The  learned  district  attorney  quotes 
from  Bishop  (New  Criminal  Law,  vol.  2,  §  1139): 

"But  personal  possession  by  the  receiver  of  the  goods  is  necessary  to  have 
been  acquired  where  he  has  no  control  over  their  custodian.  And,  besides 
possession,  there  must  be  something  which  may  be  deemed  a  receiving  of  the 
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The  only  evidence  in  this  case  to  connect  the  defendant  in  any 
way  with  these  goods  is  the  testimony  of  the  police  detective  that  a 
tag  and  some  memoranda  that  had  been  in  or  upon  the  packages 
were  found  in  his  possession  on  the  day  after  the  theft  in  the  room 
occupied  by  the  thieves.  There  is  no  direct  evidence,  and  the  question 
naturally  presents  itself  whether  this  circumstantial  evidence  is  suf- 
ficient to  prove  each  necessary  element  to  constitute  the  crime  cjiarged. 

The  Court  of  Appeals  has  frequently  laid  down  the  rules  to  be  ap- 
plied to  this  character  of  evidence.  The  latest  case  is  People  v.  Raz- 
ezicz,  20b  N.  Y.  249,  269,  et  seq.,  99  N.  E.  557,  564,  when,  after 
quoting  the  language  used  by  that  court  in  several  cases  (People  v. 
Kennedv,  32  N.  Y.  Ill,  146;  People  v.  Harris,  136  N.  Y.  423,  429, 
33  N.  E.  65 ;  People  v.  Fitzgerald,  156  N.  Y.  253,  258,  50  N.  E.  846; 
People  V.  Bennett,  49  N.  Y.  137,  144;  People  v.  Place,  157  N.  Y. 
584,  594,  52  N.  E.  576)  it  concludes: 

"Id  a  criminal  case  dreamstantlal  evidence  to  justify  the  inference  of  guilt 
most  exclude  to  a  moral  certainty  every  other  reasonable  hypothesis.  Clr- 
i!mn8tantial  evidence  in  a  criminal  case  is  of  no  value  if  the  circumstances 
are  consistent  with  either  the  hypothesU  of  innocence,  or  the  hypothesis  of 
^11 1;  nor  is  it  enough  that  the  hypothesis  of  guilt  will  account  for  all  the 
facta  proven.  Much  less  does  it  afford  a  Just  ground  for  conviction  that, 
unless  a  verdict  of  guUty  is  returned,  the  evidence  in  the  case  will  leave 
the  crime  shrouded  in  mystery." 
4 

See,  also,  People  v.  Suffolk  Cont.  Co.,  171  App.  Div.  645,  157  N. 
Y.  Supp.  523. 

Applying  the  rules  laid  down  in  these  authorities,  in  my  opinion 
the  people  failed  to  prove  the  case.  The  fact  that  the  defendant  was 
in  the  room  with  Russell,  in  which  were  goods  stolen  from  H.  C.  F. 
Koch  &  Co.,  with  a  considerable  sum  of  money  in  his  pocket,  might 
lead  to  the  suspicion  that  he  intended  to  purchase  those  goods,  and 
thus  give  rise  to  the  suspicion  that  he  had  purchased  other  goods  of 
the  thieves.  But  suspicion  is  not  sufficient  to  sustain  a  conviction. 
The  defendant  is  entitled  to  the  presumption  of  innocence  until  his  guilt 
is  established  beyond  a  reasonable  doubt.  The  defendant  became  a 
witness  in  his  own  behalf,  and  gave  a  not  unreasonable  explanation 
of  his  presence  in  the  room  and  his  intimacy  with  Russell.  He  was 
shown  to  have  been  steadily  employed  by  the  company  that  publish- 
ed a  large  daily  newspaper  for  the  past  four  years,  and  his  immedi- 
ate superior  and  others  testified  to  his  good  moral  character.  The 
district  attorney  called  no  witnesses  and  produced  no  evidence  at- 
tacking his  character.    In  the  case  of  People  v.  Mantin, App.  Div. 

— ,  172  N.  Y.  Supp.  371  (decided  herewith),  we  have  had  occasion  to 
discuss  a  conviction  founded  wholly  on  circumstantial  evidence  which 
tended  merely  to  give  rise  to  suspicion.  The  evidence  in  the  instant 
case  is  much  more  inconclusive  than  was  the  evidence  in  that  case. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered.  Set- 
tle order  on  notice.    All  concur. 
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(105  Misc.  Rep.  112) 

In  re  KNAPP  et  al.,  Tax  Commission  of  State  of  New  Tork. 

(Supreme  Court,  Trial  and  Special  Term,  Schenectady  Gounty.     September 

23,  1918.) 

1.  Taxation   ^=»493(1) — Absessment-Oorrection  at  Iwstancb  of  Comns- 

SI0N--HEAL  Propebtt— Statute. 

Tax  liQw,  §  173a  as  added  by  Laws  1915,  c.  317,  providing  that,  if  the 
tax  commission  shall  have  reason  to  believe  an  assessment  roll  shows 
undervaluation,  etc.,  sufficient  to  make  it  inequitable  as  between  owners 
of  real  property,  etc.,  they  may  have  a  review  under  order  4>f  a  justia 
of  the  Supreme  Court,  etc.,  applies  only  to  assessment  of  real  property. 

2.  Taxation  ^=»355 — ^Assessment  of  Personalty — Deduction  of  Amount  of 

Debts. 

Real  and  personal  property  are  each  to  be  assessed  at  the  full  vnlne, 
but  the  owner  of  personalty  is  allowed  a  deduction  from  its  value  to  the 
extent  of  his  Just  debts. 

In  the  matter  of  the  application  of  Walter  H.  Knapp  and  others, 
as  the  Tax  Commission  of  the-  State  of  New  York,  for  an  order  di- 
recting the  correction  or^  cancellation  of  the  assessment  roll  of  the 
city  of  Schenectady  pursuant  to  Tax  Law,  §  173a.  Application  de- 
nie<J. 

Merton  E.  Lewis,  Atty.  Gen.  (James  S.  Y.  Ivins,  Deputy  Atty.  Gen., 
of  counsel),  for  relators. 

Fryer  &  Lewis,  of  Schenectady  (Charles  G.  Fryer,  of  Scfienectady, 
of  counsel),  for  respondents. 

BORST,  J.  The  relators,  composing  the  tax  commission  of  the 
state,  seek  a  review  and  reassessment  by  order  of  this  court,  under  the 
provisions  of  section  173a  of  the  Tax  Law,  as  added  by  Laws  1915, 
c.  317,  of  the  assessment  made  by  the  assessors  for  the  city  of  Sche- 
nectady for  the  year  1918;  the  particular  charge  against  the  assess- 
ment being  that  the  General  Electric  Company  and  the  American 
Locomotive  Company  are  assessed  at  a  lower  percentage  of  the  prop- 
erty value  of  their  personal  property  than  other  owners  of  real  prop- 
erty within  the  tax  district,  and  that  certain  assessable  personal  prop- 
erty of  these  companies  is  not  assessed. 

By  the  provisions  of  section  173a  of  the  Tax  Law,  invoked  on 
this  application  by  relators,  it  is  provided,  "if  the  commission  shall 
have  reason  to  believe  *  *  *  that  such  assessment  roll  shows  un- 
dervaluations, inequalities  *  *  *  sufficient  to  make  it  inequitable 
as  between  owners  of  real  property  taxable  within  the  tax  district,*' 
they  may  have  a  review  under  the  order  of  a  justice  of  this  court  to 
correct  the  roll. 

[1]  Respondents  assessors  insist  that  the  section  of  the  Tax  Law 
in  question  only  applies  to  real  property,  and  with  this  view  I  concur. 
The  failure  to  assess  the  personal  property  of  one  who  is  assessed 
only  for  that  species  of  property,  at  its  full  value,  less  deductions  for 
his  debts,  may  make  an  assessment  roll  unjust  as  to  owners  of  real 
property,  but  does  not  make  it  inequitable  "as  between  owners  of 
real  property." 

^s^For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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It  is  urged,  however,  that,  if  the  personal  assessment  complained 
of  was  made  against  one  who  owned  real  estate,  then  such  assessment 
would  be  inequitable  as  between  owners  of  real  estate.  A  construc- 
tion of  the  statute  which  would  permit  a  review  of  a  personal  assess- 
ment in  the  one  case  suggested,  and  not  in  the  otner,  should  be  avoid- 
ed if  possible. 

The  language  of  the  statute  evidently  is  intended  to  apply  to  a 
review  only  in  case  of  inequality  as  it  says  as  between  owners  of  real 
property.  This  view  is  further  confirmed  by  the  history  of  the  legis- 
lation which  led  to  the  enactment  of  the  section  in  question,  and  to 
which  my  attention  has  been  called.  The  section  of  the  statute  as 
originally  introduced  in  the  Legislature,  read  "inequitable  as  between 
owners  of  taxable  property  within  the  tax  district,"  which  would 
clearly  include  personal  as  well  as  real.  It  was  amended,  however, 
and  finally  passed  in  its  present  form. 

[2]  Real  and  personal  property  are  each  to  be  assessed  at  the  full 
value  thereof,  but  the  owner  of  personal  property  is  allowed  a  de- 
duction from  the  full  value  of  all  his  taxable  personal  property  to  the 
extent  of  the  just  debts  owing  by  him.  To  have  a  review  of  per- 
sonal assessments,  especially  in  the  case  of  claimed  inequalities  be- 
tween different  tax  districts,  with  an  examination  into  the  indebted- 
ness of  the  owners  of  such  property,  claiming  exemption  for  the 
amoimt  of  their  debts,  might  be  a  very  diflScult  proceeding.  The  Leg- 
islature took  out  the  words  which  would  clearly  have  allowed  a  re- 
view of  personal  assessments,  and  used  words  which  on  the  plain  read- 
ing refer  only  to  real  estate.  A  doubtful  construction  should  not  be 
adopted,  in  view  of  the  difficulties  it  might  impose,  when  a  plain 
construction  woul*  avoid  the  difficulties  suggested,  with  possibly  many 
others. 

The  application  is  therefore  denied,  without  an  examination  into 
the  merits.    ' 


<184  Aw>.  Div.  618) 

BANFIEIJ>  CO.  V.  HOLLENBECK. 

(Supreme  Court,  Appellate  Diylsion,  Third  Department    November  13,  1918.) 

Pbocess    ^=»98 — Obdbb    for    Publication— Alternative    Form— Personal 
Services. 

That  an  order  for  service  of  sommons  by  publication  on  a  nonresident 
contained  an  alternate  provision  for  personal  service  without  the  state 
does  not  render  It  defective;  the  latter  provision  being  surplusage,  in 
view  of  Code  Civ.  Proc.  {  443,  subd.  2. 

Appeal  from  Special  Term,  Chemung  County. 

Action  by  the  Banfield  Company  against  Willis  HoUenbeck.  From 
an  order  refusing  to  set  aside  summons,  defendant  appeals.  Af- 
firaied. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

H.  D.  Wilcox,  of  Elmira,  for  appellant. 
John  J.  Crowley,  of  Elmira,  for  respondent. 

^=»For  oUier  <j«mb  lee  oune  topic  A  KBY-NUliBER  In  all  Key-Numbered  DlgeeU  A  Indezw 
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I<YON,  J.  The  defendant  was  a  nonresident.  The  order  for  the 
service  of  the  summons  provided  for  the  service  thereof  by  publica- 
tion in  two  newspapers,  "or  at  the  option  of  the  plaintiff  by  service  of 
the  summons  and  complaint  and  of  this  order  without  the  state  of  New 
York  upon  said  defendant  personally."  Service  was  in  fact  made 
of  the  summons  and  also  of  the  complaint  personally  without  the  state 
of  New  York.  The  defendant  now  seeks  to  have  the  service  set 
aside  because  of  the  requirement  of  service  without  the  state. 

We  think  the  clause  was  unnecessary  and  mere  surplusage.  In  the 
case  of  Ritten  v.  GriflSth,  16  Hun,  454,  it  was  held  that  the  absence  of 
a  similar  clause  in  an  order  rendered  it  void,  although  service  was 
made  by  publication.  This  case  was  overruled  in  O'Neil,  Ex'r,  v. 
Bender,  30  Hun,  204,  and  in  Matter  of  Field,  131  N.  Y.  184,  30  N.  E. 
48.  In  Sabin  v.  Kendrick,  2  App.  Div.  96,  37  N.  Y.  Supp.  524,  the 
provision  for  mailing  omitted  to  specify  any  place  to  which  the  sum- 
mons and  complaint  were  to  be  addressed.  However,  the  order  was 
perfect  as  an  order  permitting  the  plaintiff  to  serve  without  the  state, 
and  the  summons  was  served  pursuant  to  such  order.  It  was  held 
that  the  omission  of  the  provision  for  mailing  did  not  invalidate  the 
order.  In  Weil  v.  Martin,  24  Hun,  645,  the  order  did  not  provide 
that  summons  might  be  served  outside  the  limits  of  the  state.  On 
that  account  it  was  objected  to.  The  court  held  that,  as  no  service 
of  that  nature  was  made  upon  either  of  the  defendants,  this  objection 
did  not  have  any  substantial  support.  In  O'Neil,  Ex'r,  v.  Bender, 
30  Hun,  204,  the  order  omitted  the  requirement  of  personal  serv- 
ice without  the  state,  but  directed  the  publication  and  deposit  of  the 
summons,  which  were  duly  made.  Service  was  made  in  this  man- 
ner. Held  sufficient.  In  Godfree  v.  Godfree,  166  App.  Div.  694, 
152  N.  Y.  Supp.  257,  publication  was  ordered,  but  the  order  required 
the  plaintiff,  on  or  before  the  date  of  the  third  publication,  to  deposit 
in  the  post  office  the  copy  of  papers.  Held  that  the  order  was  in- 
valid. In  Marrone  v.  Tesoriere,  92  Misc.  Rep.  602,  156  N.  Y.  Supp. 
280,  the  precise  question  was  involved,  and  it  was  there  held  that 
so  long  as  the  person  complied  with  the  provision  for  publication,  it 
mattered  not  that  the  order  provided  for  service  without  the  state. 
Subdivision  2,  §  443,  Code  of  Civil  Procedure. 

The  order  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


(105  Misc.  Rep.  58) 

COOPER  et  al.  v.  MUNDIAL  TRADING  CO.,  Inc. 

(Supreme  Court,  Appellate  Term;  First  Department.    November  7,  1918.) 

Sales  ^=»872 — Breach — Defenses. 

That  buyers  of  chlorate  of  potash,  to  be  delivered  f.  o.  b.  steamer,  New 
York,  marked  for  British  Columbia,  and  to  be  held  for  shipping  iostruc- 
tlons,  were  unable  to  procure  an  export  shipping  license,  did  not  con- 
stitute a  defense  to  seller's  action;  the  risk  of  inability  to  procure  a 
license  being  wholly  defendant's. 

^=:»For  •ther  cases  see  aaxne  topic  &  KEY-NUMBER  in  all  Ker-Numbered  Digests  Ik  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Leon  Cooper  and  another  against  the  Mundial  Trading 
Company,  Incorporated.  From  a  judgment  for  defendant  on  a  di- 
rected verdict,  plaintiffs  appeal.     Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

David  R.  Bernstein,  of  New  York  City,  for  appellants. 
William  S.  Bennet,  of  New  York  City  (Aaron  William  Levy,  of 
New  York  City,  of  counsel),  for  respondent. 

MULLAN,  J.  The  essential  facts  are  not  in  dispute,  and  it  was 
conceded  upcm  the  trial  that  if  the  defense,  based  upon  the  defendant's 
inability  to  procure  an  export  shipping  license,  was  not  good,  the 
plaintiffs  would  be  entitled  to  recover  the  sum  of  $235.20. 

The  plaintiffs  agreed  to  sell,  and  the  defendant  to  purchase,  a  quan- 
tity of  chlorate  of  potash,  to  be  delivered  f .  o.  b.  steamer  (undesig- 
nated), New  York.  The  order  contained  the  following:  "Packing: 
Proper  for  export,"  and  "Marks:  F.  A.  S.  S.,  M.  T.  C,  #1944, 
Barranquila/*  and  "Hold  for  shipping  instructions."  The  defendant 
refused  to  take  the  goods,  for  the  reason  that  it  was  unable  to  pro- 
cure an  export  shipping  license.  It  attempted  to  prove,  and  we  shall 
assume  it  did  prove,  tfiat  under  federal  war  regulations  chlorate  of 
potash  could  not  be  exported,  except  under  license  granted  by  the 
government  officials  clothed  with  responsibility  in  the  matter,  and 
that  deferriant  was  unable  to  procure  such  a  license.  It  is  admitted 
that  the  defendant  knew,  when  it  gave  the  order,  that  such  a  license 
had  to  be  obtained. 

We  think  the  defense  presented  is  unavailable.  The  defendant  had 
ordered  goods  which  it  was  at  perfect  liberty  to  dispose  of  anywhere. 
Doubtless  it  intended  to  ship  the  potash  to  Barranquila,  British  Co- 
lumbia, as  its  officer  testified,  and  as  the  "marks"  and  packing  require- 
ments in  the  order  seem  to  indicate,  and  we  shall  even  assume  that 
the  plaintiffs  knew,  from  these  indications,  of  the  defendant's  in- 
tention; but  where  does  that  bring  us?  The  plaintiffs,  who,  we 
shall  assume,  knew  of  the  conditions  obtaining  in  the  matter  of  pro- 
curing licenses  for  the  exportation  of  potash,  would  not  have  been 
justified  in  refusing  to  ship.  The  risk  of  not  being  able  to  procure  a 
license  was  wholly  the  defendant's.  Presumably  the  gain  in  con- 
templation was  sufficient  to  make  it  a  wise  business  venture  for  the 
defendant  to  gamble  upon  the  chance  of  procuring  the  license;  but, 
however  that  may  be,  the  element  of  chance  cannot  be  foisted  upon 
the  plaintiff.  Furthermore,  there  was  nothing  to  compel  the  defend- 
ant to  ship  to  a  port  to  which  the  government  would  not  allow  the 
goods  to  be  sent.  Suppose,  for  example,  the  defendant  had  an  op- 
portunity lo  sell  the  goods  to  an  American  buyer,  or  to  a  foreign 
buyer  at  a  port  for  shipment  to  which  a  license  was  obtainable.  Could 
the  plaintiff  refuse  to  deliver  to  the  defendant?  The  question  an- 
swers itself,  and  it  would  seem  to  be  unnecessary  to  cite  the  many 
authorities  holding  that  a  man  may  not  be  excused  from  perform- 
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ance  of  a  contract  in  which  he  has  failed  to  make  suitable  provision 
for  relief  in  the  event  of  the  occurrence  of  contingencies  like  tliat 
dealt  with  here. 

The  defendant,  however,  lays  great  stress  upon  a  recent  ruling  of 
the  English  Court  of  Appeals  in  Anglo-Russian  Merchant  Traders, 
Limited,  v.  John  Batt  &  Co.,  Limited  [1917]  2  K.  B.  D.  679.  There 
the  vendor  engaged  itself  to  ship  aluminium  by  steamer  to  Vladivostok, 
Russia,  at  a  time  when,  to  the  knowledge  of  both  vendor  and  vendee, 
there  was  a  governmental  prohibition  against  the  export  of  alumin- 
ium, except  under  license  granted  by  the  government.  The  vendor 
was  refused  the  shipping  license,  and  the  vendee  sued  for  damages. 
Lord  Reading,  C.  J.,  Lord  Cozens-Hardy,  M.  R.,  and  Scrutton,  L 
J.,  agreed  that  an  action  did  not  lie.    The  Chief  Justice  said: 

"The  question  is,  What  is  the  obUgation  of  the  sellers  under  the  contract? 
It  is  admitted  by  both  parties  that  some  obli^ration  must  be  implied  tn  the  con- 
tract. In  my  opinion  the  implied  obligation  is  no  higher  than  that  the  sellers 
shall  use  their  best  endeavors  to  obtain  a  permit.  That  is  a  term  which  is 
necessary  to  give  to  the  contract  such  business  efficacy  as  both  parties  must 
have  intended,  when  they  entered  into  the  contract,  that  it  should  have, 
within  the  principle  laid  down  by  Bowen,  K  J.,  in  The  Moorcock,  14  P.  D. 
68.  That  statement  of  the  principle  has  not  been  affected  by  any  subsequent 
case,  and  it  has  always  been  accepted  as  correct.  The  dilliculty  lies  in  the 
application  of  the  principle  to  the  particular  case. 

"The  buyers  contend  that  the  impUed  obligation  is  that  the  sellers  will  ob- 
tain a  license  to  ship,  and  that  if  they  do  not  they  will  pay  damages ;  that  is 
to  say,  that  the  obligation  to  ship  is  absolute.  In  my  opinion,  if  it  were  an  ab- 
solute obligation,  it  would  be  contrary  to  the  law  of  England,  which  governs 
this  case.  Therei  was  at  the  time  of  making  the  contract,  and  at  all  material 
times,  a  prohibition  against  the  export  of  aluminium  except  under  a  license.  If 
a  Ucense  cannot  be  obtained,  aluminium  cannot  be  shipped,  and  I  cannot  see 
why  the  law  should  imply  an  absolute  obligation  to  do  that  which  the  law 
forbids.  A  shipment  contrary  to  the  prohibition  would  be  illegal,  and  an  ab- 
solute obligation  to  ship  could  not  be  enforced.  I  cannot  agree  that,  in  order 
to  give  to  the  contract  its  business  efficacy,  It  is  a  necessary  implication  that 
the  sellers  undertook  an  absolute  obligation  to  ship  whether  a  Ucense  was 
or  was  not  obtained.  A  party  to  a  contract  may  warrant  that  he  will  obtain 
a  license,  but  no  such  term  can  be  implied  in  this  case.  The  reasonable  view 
of  the  contract,  in  my  opinion,  having  regard  to  the  statement  in  The  Moor- 
cock, supra,  is  that  the  sellers  sold  subject  to  their  being  able  to  ship  under 
a  license,  and  that  they  impliedly  undertook  to  use  their  best  endeayors  to 
obtain  a  license.  The  umpire  has  found  that  they  used  their  best  endeavors, 
the  failure  to  ship  being  due  to  their  inability  to  obtain  a  license,  and  there- 
fore there  has  been  no  breach  of  contract." 

The  distinction  between  that  case  and  this  is  clear.  There  the 
vendor  could  not  ship  to  Vladivostok — ^that  is  to  say,  it  could  not  dis- 
charge its  contractual  obligation — ^without  violating  the  law.  The 
vendee  could  not  urge  that  the  contract  called  for  a  violation  of  the 
law,  as  that  plea  would  have  put  it  out  of  court  at  once ;  and  to  the 
argument  that  the  vendor  took  upon  itself  the  risk  of  not  procuring 
the  license  the  court  answered  that,  from  the  nature  of  the  contract 
and  the  circumstances  in  which  it  was  made,  the  vendor -undertook 
merely  to  do  what  in  its  power  lay  to  procure  the  license.  It  would 
serve  no  purpose  to  discuss  the  English  case,  further  than  to  show 
its  nonapplicability  to  the  situation  here.  The  contract  there  called 
for  a  shipment  that  the  government  would  not  permit  to  be  made. 
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The  agreraient  of  the  vendor  to  ship  to  Vladivostok  was  an  essential 
term  of  the  contract.  In  the  case  at  bar  Ae  contract  called  for  deliv- 
ery alongside  steamer  at  New  York.  No  implication  can  possibly  be 
imported  into  the  contract,  in  order  to  give  it  "business  efficacy,"  that 
the  plaintiffs  should  assume  any  risk  dependent  upon  the  defendant's 
ability  to  procure  an  export  license,  as  it  is  quite  clear  that  tliey  had 
no  duty  whatsoever  to  perform  in  relation  to  the  license,  and  it  fol- 
lows that  any  loss  suffered  by  the  defendant,  because  of  its  failure 
to  procure  the  license,  must  be  home  wholly  by  itself. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


DB  RIDDKB  v.  TAXLOB  et  al. 
(Supreme  Court,  Ai^ellate  Division,  First  Department.    November  8,  1918.) 

1.  Pleading  ^=s>339~-Withdsawal  or  Coicplaint  Duly  Sebvbd. 

Plaintiff's  motion  for  leave  to  withdraw  complaint  duly  served,  being 
an  Irregular  proceeding,  was  properly  denied,  since,  if  complaint  was  In 
form  unsatisfaetory  to  plaintiff,  it  conld  have  been  amended. 

2.  Pleading  ^=»88d — ^Tncs  fob  Serving  Complaint— iNDEFiNrrE  ESxtension. 

Motion  for  indefinite  extension  of  time  within  which  to  serve  complaint 
was  properly  denied. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Stanislaus  P.  M.  C.  De  Ridder  against  Howard  Taylor 
and  another,  as  temporary  administrators,  etc.  From  an  order  deny- 
ing motion  for  extension  of  time  to  serve  complaint,  and  from  an  or- 
der denying  motion  for  leave  to  withdraw  complaint,  plaintiif  appeals. 
Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

John  Ir.  Tobin,  of  New  York  City,  for  appellant. 

Leslie  J.  Tompkins,  of  New  York  City,  for  respondents. 

PER  CURIAM.  [f,2]  While  the  embarrassment  in  which  the 
plaintiff  finds  himself  is  apparent,  and  seems  not  to  proceed  from  any 
fault  of  his  own,  it  is  not  necessary  for  the  protection  of  his  rights  to 
sanction  any  such  irregular  proceaure  as  to  permit  the  "withdrawal" 
of  a  complaint  duly  served  in  the  action.  Furthermore,  the  learned 
justice  at  Special  Term  was  entirely  correct  in  refusing  to  grant  an 
indefinite  extension  of  time  within  which  to  serve  the  complaint,  which 
is  now  sought  to  be  withdrawn,  for  this  might  have  been  tantamount 
to  attempting  to  extend  the  operation  of  the  statute  of  limitations. 
Mercantile  National  Bank  v.  Com  Exchange  Bank,  68  Hun,  95,  22 
N.  Y.  Supp.  643.  If  the  complaint  which  was  served  was  in  form 
unsatisfactory  to  the  plaintiff,  it  could  have  been  amended.  If  the 
lime  to  amend  expired,  it  would  have  been  open  to  the  plaintiff  at  any 
time,  upon  sufficient  cause  shown,  to  have  the  default  opened  and  per- 
mission granted  to  serve  an  amended  complaint.     Furthermore,  if, 
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prior  to  the  time  when  the  plaintiff  was  in  a  position  to  prepare  and 
serve  such  an  amended  complaint,  the  defendants  sought  unreasonably 
to  bring  about  a  determination  of  the  action,  it  would  be  open  to  the 
plaintiff  to  make  a  motion  for  a  stay  of  proceedings. 

The  orders  appealed  from  should  be  affirmed,  but,  under  the  circum- 
stances, without  costs.    Orders  filed. 


PEOPI>E  ex  rel.  PINCHBACK  v.  WARDEN  OF  PENITENTIARY. 
(Supreme  Ck)urt,  Appellate  Dlylsion,  First  DepartiQeot.     Narefober  8,  1918L) 

1.  Obiminal  Law  «=>1206(3)— Punishment— Statute  Afplicabi£. 

Penal  Law,  §  1937,  as  to  punishment  of  misdemeanors  not  fixed  by 
statute,  does  not  apply  where  any  other  punishment  "is  prescribed  by  this 
chapter'*  of  the  Penal  Law,  or  where  it  Is  prescribed  "by  any  other  stat- 
utory provision  In  force  at  the  time  of  the  courlction  and  sentence." 

2.  Criminal  Law  ^=»1206(3) — Misdhmeanobs— Punishment— Statute  Appli- 

cable. 

Since  parole  commiseion  of  city  of  New  York  was  created  December 
17,  1915,  Laws  1915,  c.  579,  was  in  force  March  31,  1916,  when  defend- 
ant was  convicted  and  sentenced  for  violation  of  Penal  Law,  §  1140,  mak- 
ing exposure  of  one's  person  a  nUsdemeanor,  but  prescribing  no  punisb- 
ment,  and  he  was  properly  sentenced  to  imprisonment  in  the  i>enitentiary 
in  accordance  with  said  chapter. 

3.  Criminal   Law   ^=»1216(1) — ^Diminution    of   Sentence— Statute  Appu- 

cable. 

Defendant,  who  was  sentenced  and  oommltted  to  the  penitentiary  in 
accordance  with  Laws  1915,  a  579,  was  not  entitled  to  a  diminution  of 
term  of  iniprtsonment,  under  section  16  of  Laws  1916,  c.  358. 

Appeal  frorii  Special  Term,  New  York  County. 

Habeas  corpus  by  the  People,  on  the  relation  of  Eugene  Pinch- 
back,  against  the  Warden  of  the  Penitentiary.  Frcwn  an  order  dis- 
missing the  writ,  relator  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Eugene  Pinchback,  in  pro.  per. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Robert  S.  John- 
stone, of  New  York  City,  of  counsel,  and  Felix  C.  Benvcnga,  of  New 
York  City,  on  the  brief),  for  respondent. 

PAGE,  J.  [1,2]  The  relator  was  convicted  on  a  plea  of  guilty  for 
a  violation  of  section  1140  of  the  Penal  Law  (Consol.  Laws,  c.  40j, 
which  that  section  states  to  be  a  misdemeanor,  but  does  not  prescribe 
the  punishment.  The  appellant  claims,  as  no  other  punishment  is 
prescribed  in  the  Penal  Law,  that  he  could  only  be  sentenced  to  impris- 
onment in  the  penitentiary  for  a  period  of  one  year  or  fined  $500,  as 
prescribed  in  section  1937  of  the  Penal  Law.  This  section,  however, 
is  not  so  limited.  It  does  not  apply  where  any  other  punishment  "is 
prescribed  by  this  chapter"  of  the  Penal  Law,  nor  where  it  is  pre- 
scribed '*by  any  other  statutory  provision  in  force  at  the  time  of  the 
conviction  and  sentence." 
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The  appdlant  was  conn'cfted  and  sentenced  March  31,  1916,  to  be 
imprisoned  in  the  penitentiary  of  the  city  of  New  York  in  accordance 
with  the  provisions  of  section  4,  c.  579,  of  the  Law?  of  1915.  This 
section,  so  far  as  material  to  the  present  consideration  provides : 

"After  tbe  QVMtioa  of -a  parole  commlBston  in  any  of  said  cities  as  herein- 
before provided,  any  person  convicted  of  any  otfense  punishable  by  Imprison- 
ment in  a  penltentUay  *  •  •  shall,  If  ooimnltted  to  any  Institution  under 
the  jurisdiction  of  the  department  of  correction  in  said  city,  be  sentenced  and 
committed  to  a  penitentiary.  •  •  •  The  duration  of  tiie  conunltment  of 
any  perscMi  to  the  penitentiary  shall  not  be  fixed  or  limited  by  the  court  in  im- 
posing sentenoe,  except  that  the  term  of  such  imprisonment  In  the  said  insti- 
tution shall  not  exceed  three  years,  and  such  imprisonment  shall  be  terminat- 
ed as  prescribed  in  section  5  of  this  act,    ♦    •    *  " 

Section  5  gives  power  to  the  pande  cpmmission  "to  parole,  condi- 
tionally release,  discharge,  retake  or  reimprison"  a  person  so  commit- 
ted. 

The  offense  for  which  relator  was  convicted  was  punishable  by  im- 
prisonment in  a  penitentiary,  which  was  under  the  jurisdiction  of  the 
department  of  corrections  of  the  city  of  New  Yorle  Greater  New 
York  Charter  (Laws  1901,  c.  466)  §  695.  The  parole  commission  in 
the  city  of  New  York  was  created  December  17,  1915.  See  People  ex 
rel.  Cerzosie  v.  Warden,  181  App.  Div.  934,  167  N.  Y.  Supp.  1121. 
Chapter  579  6f  the  Laws  of  1915  was  therefore  in  force  at  the  time 
of  the  appellant's  conviction  and  sentence.  He  was  therefore  prop- 
erly sentenced  under  that  act.  The  constitutionality  and  validity  of 
the  act  has  repeatedly  been  decided  by  the  courts. 

[3]  The  appellant  further  claims  that  he  was  entitled  to  a  diminu- 
tion of  the  term  of  his  imprisonment  by  reason  of  the  "Compensation 
Law."  Prison  Law  (Consol.  Laws,  c.  43),  as  amended  by  Laws  1916, 
c.  358.  Section  16  of  that  act  expressly  states  that  the  provisions  of 
that  act  shall  not  apply  to  prisoners  in  any  institution  to  which  chapter 
579  of  the  Laws  of  1915  applies,  who  are  committed  thereto  as  pro- 
vided in  that  act. 

The  order  should  be  affirmed,  without  costs.  Order  filed.  All  con- 
cur. 


TROAST  V.  ANJOU  et  aL 

(Supreme  Court,  Special  Term  for  Motions,  Richmond  County.    November  6, 

1918.) 

1.  Vemoor  akd  Pubchassr  «=p254(1) — Vendob's  Eqxjitabub  Lien — Enforcea- 

bility.    . 

Even  without  written  agreement,  a  vendor's  lien  may  be  enforced  when 
the  purchaser  has  obtained  title  or  entered  into  possession. 

2.  VeN DOB  AND  PtTRCHABER  ^S»266(l) — VeNDOK'S  EQUITABLE  LlEN— WaIVER. 

A  vendor,  by  selling  mortgaged  lands  under  agreement  that  purchaser 
assume  tbe  mortgage,  did  not  waive  his  lien  for  an  unpaid  balance  of 
purchase  price  not  represented  by  the  mortgage. 

3.  Vendor    and    PuRcnASER    <©=>266(6) — Vendor's     Lien— Waiver— Taking 

Note. 

The  taking  of  a  note  for  the  purchase  price  of  land  is  not  a  waiver  of 
the  vendor's  lien. 
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4.  Vbndob  akd  Pubchabeb  «=>266(7)— Vbndob'b  linw— Waives— Judoiibst. 

Obtaining  a  Judgment  against  the  purchaser  for  the  purchase  price  of 
land  does  not^walve  vendor's  Hen. 

5.  Vkndob  and  Pubchabeb  ^=»269 — Vbndob's  Equitable  Lien— Enfobcemext 

— Pi^eading— Remedy  at  Law. 

The  rights  to  enforce  a  yendor's  Uen,  or  to  sue  at  law,  for  purchase 
price  of  the  land,  are  concurrent. 

6.  Yendob  and  Pubchasbb  ^s>265(2) — ^Remedies  or  Vbndob— Lien — ^Rights 

AND  Liability  of  Subsequent  Pubchasebs. 

Action  to  enforce  vendor's  lien  may  be  maintained  against  the  pur- 
chaser's  grantee,  unless  he  took  without  notice. 

7.  Vendob  and  Pubchabeb  ^s>268 — ^Remedies  op  Vbwdob — Lien — Enpobcs- 

MENT — ^Possession  by  Pubchabeb. 

To  enforce  a  vendor's  lien,  it  is  not  necessary  to  show  that  the  pur- 
chaser is  in  possession. 

8.  Pbopebty  ^=»10 — ^Deliveby  of  Dued— Pbesumption  that  Obantbe  E)nteb- 

ED  into  Posse8s;ion. 

An  allegation  of  delivery  of  a  deed  carries  with  it  the  presumption  that 
the  grantee  entered  into  possession. 
0.  Vendob  and  Pubchabeb  «=>273 — Remedies  of  Vendob—Lien — Enfobce- 
ment — ^Tendeb  of  Deed. 

A  vendor  may  enforce  his  lien  without  having  tendered  a  deed. 

10.   Vl?NDOB    AND    PUBOHASEB     ^SS>280{1) — REMEDIES     OF    VeNDOB — LlEN — BW- 

FOBCEMENi^— Complaint — Sufficienoy. 

Although  a  complaint  may  fail  to  show  a  cause  of  action  f6r  enforce* 
ment  of  vendor's  lien,  yet,  where  it  shows  plaintiff  was  entitled  to  some 
relief  in  equity,  a  general  demurrer  will  not  lie. 

Action  by  Jacob  A.  Troast  against  Gustave  Anjou  and  wife  and 
others.  Upon  demurrer  to  complaint  and  motion  for  judgment.  Mo- 
tion denied,  with  leave  to  answer  upon  payment  of  costs. 

Francis  F.  Leman,  of  New  York  City,  for  plaintiff. 
Arthur  A.  Michell,  of  New  York  City,  for  defendants. 

CROPSEY,  J.  [1]  There  is  a  demurrer  to  the  complaint  assert- 
ing that  no  cause  of  action  is  pleaded.  The  complaint  seems  to  in- 
tend to  plead  a  cause  to  enforce  a  vendor's  lien,  arising  upon  the 
sale  of  real  property.  It  is  very  badly  drawn — ^plaintiff's  counsel  con- 
cedes this;  but  the  fifth  paragraph  alleges  an  agreement  by  the  de- 
fendant to  pay  the  plaintiff  $6,500  for  the  property,  that  $3,500  of  that 
sum  were  represented  by  mortgages  on  the  property  which  the  de- 
fendant agreed  to  pay,  and  that  of  the  balance  of  $3,000  he  paid  but 
$1,000,  leaving  $2,000  unpaid.  There  is  much  else  in  the  complaint, 
but  for  the  purpose  of.  this  demurrer  this  paragraph  pleads  enough. 
We  can  even  disregard  the  allegations  as  to  the  written  agreements, 
which  defendant  contends  are  not  properly  alleged  and  should  not 
be  considered;  for,  even  though  there  was  no  written  agreement,  a 
vendor's  lien  may  be  enforced  when  the  purchaser  has  obtained  title 
or  entered  into  possession.  Biden  v.  James,  3  N.  Y.  St.  Rep.  734,  af- 
firmed 111  N.  Y.  680,  19  N.  E.  284.  Whether,  when  a  vendee  as- 
sumes the  payment  of  a  mortgage  on  the  property,  that  amounts  to  a 
waiver  by  the  vendor  of  any  lien  for  the  purchase  price,  so  that  such 
a  lien  cannot  be  enforced,  although  the  purchaser  does  not  pay  the 
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mortgage  (Lea  v.  Fabhri,  45  N.  Y,  Super.  Ct  361%  or*  whether  it  does- 
not  constitute  such  a  waiver  (Binghamton  Sav.  Bank  v.  Bine.  Trust 
Co.,  85  Hun,  75,  81,  32  N.  Y.  Supp.  657)  need  not  be  decided.  Here 
the  mortgage  assumed  represented  but  a  portion  of  the  purchase  price, 
the  lien  sot^ht  to  be  established  being  otAy  for  the  unpaid  balance. 

[2]  Such  a  lien  is  waived  when  3ie  vendor  accepts  the  oWigatictfi 
of  a  third  party  for  the  purchase  price  (Vail  v.  Foster,  4  N.  Y.  312), 
or  agrees  to  accept  payment  in  a  commodity  other  than  money,  and 
does  accept  the  agreed  commodity  for  the  bulk  of  the  amount  due 
(Hazeltine  v.  Moore,  21  Hun,  355) ;  but  here  the  vendor  did  not  ac- 
cept any  third  party's  oHigation,  nor  did  he  take  any  mortgs^e.  There 
is  some  confusion  because  of  the  manner  of  pleadings  but  it  cannot  be 
said  the  complaint  shows  the  acceptance  of  a  mortgage  by  the  vendor 
for  the  balance  of  the  purchase  price.  Even  had  the  agreement  called 
for  the  vendor  taking  a  mortgage,  if  none  was  taken,  his  vendor's 
lien  would  still  exist  (Shirley  v.  Sugar  Refinery,  2  Edw.  Ch.  505; 
Dubois  V.  Hull,  43  Barb.  26;  Seymour  v.  McKinstry,  106  N.  Y.  230, 
12  N.  E.  348,  14  N.  E.  94;  Auburn  v.  Settle,. 3  ThcMnp*  &  C.  258), 
though  if  the  mortgage  was  actually  taken  the  lien  would  he  lost  (Ma- 
roney  v.  Boyle,  141  N.  Y.  462,  467,  36  N.  E.  511,  38  Am.  St.  Rep. 
821). 

[3-5]  Taking  a  note  for  the  purchase  price  is  not  a  waiver  of  the 
vendor's  lien  (Maroney  v.  Boyle,  141  N.  Y.  462,  36  N.  E  511,  38 
Am.  St.  Rep.  821),  nor  is  the  obtaining  a  judgment  for  it  against  the 
purchaser  (Dubois  v.  Hull,  43  Barb.  26).  So  the  complaint  need  not 
allege  there  is  no  adequate  remedy  at  law.  Occidental  Realty  Co.  v. 
Pahner,  117  App.  Div.  505,  102  N.  Y.  Supp.  648.  The  rights  to  enforce 
the  vendor's  Uen  and  to  sue  at  law  for  the  purchase  price  are  con- 
current. Zeiser  v.  Cohn,  207  N.  Y.  407,  421,  101  N.  E.  184,  47  L.  R. 
A.  (N.  S.)  186,  Ann.  Cas.  1914C,  493. 

[8-8]  An  action  to  enforce  a  vendor's  lien  may  be  maintained 
against  the  purchaser's  grantee  unless  he  took  without  notice.  Sey- 
mour V.  McKinstry,  106  N.  Y.  230,  12  N.  E.  348,  14  N.  E.  94;  Ma- 
roney V.  Boyle,  141  N.  Y.  462,  36  N.  E  511,  38  Am.  St.  Rep.  821. 
It  is  not  necessary  to  show  the  purchaser  is  in  possession.  The  cases 
cited  by  defendant  (Klim  v.  Sachs,  102  App.  Div.  44,  46,  92  N.  Y.* 
Supp,  107;  Krainin  v.  Coffey,  119  App.  Div.  516,  104  N.  Y.  Supp. 
174;  Gibert  v.  Petder,  38  N.  Y.  165,  97  Am.  Dec.  785),  were  actions 
by  a  vendee  seeking  to  recover  his  deposit  or  the  amount  expended  in 
improvements.  They  held  he  had  no  lien  unless  he  was  in  possession. 
But  the  Court  of  Appeals  later  settled  the  law,  and  held  that  possession 
was  not  a  necessary  element  in  such  an  action.  Elterman  v.  Hyman, 
192  N.  Y.  113,  84  N.  E.  937,  127  Am.  St.  Rep.  862,  15  Ann.  Cas.  819. 
Moreover,  an  allegation  of  the  delivery  of  a  deed  carries  with  it  the 
presumption  that  the  grantee  entered  into  possession.  Ewers  v.  Smith, 
98  App.  Div.  289,  90  N.  Y.  Supp.  575.  The  delivery  of  the  deed  is 
here  allied. 

[I]  The  defendant  further  claims  "the  complaint  must  allege  a  ten- 
der of  the  mortgage  or  mortgages  before  defendant  can  be  put  in  de- 
fault for  failure  to  execute'*  (italics  his).     It  is  not  plain  what  this 
172N.T.a— 26 
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means.  But  it  is  plain  under  the  authorities  that  a  vendor  may  en- 
force his  lien  without  having  tendered  a  deed.  Freeson  v.  Bissell,  63 
N.  Y.  168;  Burank  v.  Babcock,  3  N.  Y.  St.  Rep.  458,  463. 

[10]  But,  if  the  complaint  does  not  spell  out  a  cause  of  action  to 
enforce  a  vendor's  lien,  it  does  seem  to  show  that  the  plaintiff  is  en- 
titled to  some  relief  in  equity.  Hence  the  demurrer  will  not  lie.  Ab- 
bey v.  Wheeler,  170  N.  Y.  122,  127,  62  N.  E.  1074;  Mitchell  v.  Thome, 
134  N.  Y.  536,  542,  32  N.  E.  10,  30  Am.  St.  Rep.  699;  Gillespie  v. 
Montgomery,  93  App.  Div.  403,  87  N.  Y.  Supp.  701 ;  Hotel  Register 
Co.  V.  Osborne,  84  App.  Div.  307,  82  N.  Y.  Supp.  609. 

Motion  for  judgment  denied,  with  $10  costs,  with  leave  to  defend- 
ant to  answer  upon  payment  of  the  costs. 


PEOPLE  V.  MARCELLTJS. 
(Supreme  Court,  Appellate  Division,  Third  Department    November  18,  1918.) 

1.  Cbiminai.  Law  ^=»369(3) — ^Evidence  of  Othbr  Cbdcbs — ^ADiii88iBii.iTT. 

In  prosecution  for  manslaughter,  evid^ice  .that  defendantp  who  $bot 
and  killed  deceased,  apparently  Intent  upon  a  criminal  assault  whea  he 
forced  the  door  to  her  home  a  second  time,  committed  adultery  some  6 
or  7  hours  after  the  shooting  and  11  miles  from  the  scene  of  the  tragedy, 
was  inadmissible. 

2.  Homicide  «=s>118(3) — Self-Defense— DtJTT  to  Rbiskat. 

Defendant  had  the  right  to  def^id  herself  in  her  own  home  against 
one  who  had  entered  unlawfully,  hy  force,  and  was  not  bound  to  retreat 

Appeal  from  Trial  Term,  Saratoga  County. 

Pearl  Marcellus  was  convicted  of  manslaughter  in  the  second  de- 
gree, and  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Butler,  Kilmer  &  Corbin,  of  Saratoga  Springs  (Harold  H.  Corbin, 
of  Saratoga  Springs,  of  counsel),  for  appellant. 

Charles  B.  Andnis,  Dist.  Atty.,  of  Saratoga  Springs,  for  the  People. 

WOODWARD,  J.  [1]  The  defendant  ^as  charged  with  the  crime 
of  manslaughter  in  the  first  degree,  and  has  been  convicted  in  the  sec- 
ond degree.  That  the  defendant  shot  and  killed  one  John  Poles,  in 
the  town  of  Milton,  Saratoga  county,  on  the  1st  day  of  November, 
1917,  is  not  disputed.  The  evidence  shows  that,  while  the  defendant 
was  at  her  home  with  a  girl  friend  named  Margaret  Seeley,  Foles 
came  to  the  house,  located  on  a  secluded  road  remote  from  neigh- 
bors, and  demanded  admittance;  that  he  was  refused,  and  that  he 
thereupon  forced  the  door  and  entered  the  house ;  that  after  some  loud 
and  profane  talk  the  defendant  succeeded  in  ejecting  Foles  and  lock- 
ed the  door ;  that  Foles  again  forced  the  door,  and  that  the  defendant 
retreated  to  a  stand  on  which  a  revolver  lay^  reached  out  and  got  it, 
and  fired  the  fatal  shot.  There  was  evidence  which  might  well  have 
justified  the  jury  in  finding  that  Foles  was  intent  upon  a  criminal 
assault  upon  the  defendant,  and  that  she  was  justified  in  the  shoot- 
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ing,  and'  if  the  evidence  had  been  submitted  to  the  jiiry  at  this  point 
it  may  very  well  be  doubted  if  they  would  have  found  her  guilty  of  a 
crime. 

The  people  were  not  content  to  rest  their  case,  however,  but,  over 
the  defendant's  objections  and  exceptions  to  the  rulings  of  the  court, 
introduced  evidence  to  show  that  subsequent  to  the  shooting,  and 
on  the  same  evening,  the  defendant,  with  Margaret  Seeley,  met  two 
men  at  a  roadhouse  near  Saratoga  Springs,  and  that  the  defendant 
committed  adultery  with  one  of  these  men.  With  this  evidence  in 
the  case  the  defendant  asked  to  withdraw  a  juror,  and  generally 
sought  by  all  reasonable  means  to  prevent  the  case  going  to  the  jury, 
but  without  result.  The  important  question  here  is  whether  this  ev- 
idence of  a  further  crime  on  the  part  of  the  defendant  was  properly 
in  the  case. 

We  think  there  can  be  no  doubt  that  the  court  erred  in  permitting 
the  evidence  to  be  introduced.  This  alleged  act  of  adultery,  commit- 
ted some  6  or  7  hours  after  the  shooting,  and  11  miles  from  the  scene 
of  the  tragedy,  had  no  relation  to  the  shooting,  and  could  not  legitimate* 
ly  tend  to  modify  or  characterize  the  killing,  'this  shooting  took  place 
in  the  defendant's  own  home,  and  the  Court  of  Appeals  has  held  that, 
where  a  man  is  assailed  in  his  own  home,  he  need  not  flee  as  far  as 
he  can,  as  in  other  cases  of  self-defense,  and  that^  if  the  situation 
justified  the  defendant  as  a  reasonable  man  in  believing  that  he  was 
about  to  be  murderously  attacked,  he  had  the  right  to  stand  his  ground. 
People  V.  Tomlins,  213  N.  Y.  240,  107  N.  E.  496,  Ann.  Cas.  1916C, 
916.  Here  the  evidence  is  undisputed  that  Poles  'had  twice  forced  an 
entrance  to  the  defendant's  home,  and  his  conduct  was  menacing 
in  a  high  degree,  and  if  the  jury  had  not  been  prejudiced  by  the  ev- 
idence tending  to  show  the  defendant's  wantonness,  it  is  hardly  con- 
ceivable that  she  could  have  been  convicted  of  the  crime  of  man- 
slaughter in  the  second  degree.  Adultery  on  the  part  of  a  woman 
is  a  crime  of  compliance;  and  the  fact  that  the  defendant  was  willing 
to  gratify  the  desires  of  a  married  man  ^ad  no  tendency  to  show  that 
she  would  willingly  and  recklessly  cause  the  death  of  another  man. 

There  was  no  question  about  the  killing.  The  only  question  was 
as  to  the  character  of  the  crime;  and  nothing  that  the  defendant 
did  after  the  shooting,  which  did  not  tend  to  show  an  attempt  to 
escape  or  to  characterize  the  particular  act,  could  have  any  proper 
place  in  the  trial.  No  one  pretends  that  the  defendant  made  any 
effort  to  escape ;  she  merely  kept  a  previous  engagement  with  a  mar- 
ried man,  and,  while  such  conduct  cannot  be  approved,  it  had  no  place 
in  the  trial  of  this  indictment,  because  it  afforded  no  legitimate  light 
upon  the  character  of  the  transaction  at  her  home.  The  killing  being 
proved,  anything  which  bore  upon  events  leading  up  to  the  tragedy, 
and  which  were  immediately  identified  with  it,  were  proper;  but 
to  follow  the  defendant,  and  prove  her  subsequent  conduct  along  a 
different  line,  could  have  no  other  effect  than  to  prejudice  the  jury 
against  her,  and  to  induce  a  verdict  of  guilty  where  otherwise  such  a 
verdict  was  highly  improbable.  There  can  be  no  doubt  of  the  general 
rule  that  evidence  of  crimes  not  charged  in  the  indictment  is  inad- 
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missible;  and  we  are  of  the  opinion  that  the  evidence  received  in  this 
case  does  not  come  within  any  of  the  exceptions  set  forth  in  People 
V.  Molineux,  168  N.  Y.  264,  61  N.  E.  286,  62  L.  R.  A.  193,  or  any 
other  well  considered  case.  The  crime  charged  against  her  did  not 
involve  intentional  killing;  she  was  not  at  the  time  of  the  killing  en- 
gaged in  committing,  or  attempting  to  commit,  a  misdemeanor,  af- 
fecting the  person  or  property  either  of  the  person  killed  or  of  anoth- 
er, and  the  evidence  complained  of  did  not  tend  to  show  any  of  these 
facts. 

[2]  We  may  assume  that  the  shooting  was  done  in  the  heat  of 
passion,  and  it  is  conceded  to  have  been  done  with  a  dangerous  weapon ; 
but  the  undisputed  evidence  shows  that  this  revolver  was  found  by 
the  defendant  on  the  afternoon  of  the  tragedy  while  she  was  looking 
over  some  things  in  a  trunk  or  drawer,  and  that  it  was  laid  out  with 
other  things  with  no  apparent  purpose,  and  that  it  was  not  made  use 
of  until  after  Poles  had  made  a  second  forcible  entry  of  the  house,  and 
when  it  became  obvious  that  he  was  resolute  in  his  purpose.  It  can- 
not be  fairly  said  that  the  fact  that  the  defendant  then  contemplated 
meeting  another  man  that  evening  had  any  bearing  upon  the  shoot- 
ing. She  was  not  at  the  time  committing  any  offense.  She  was  in 
her  own  home,  and  it  is  not  now  the  law,  and  never  has  been,  that 
a  man  assaulted  in  his  own  dwelling  is  bound  to  retreat.  She  had 
a  right  to  defend  herself  in  her  own  home  against  one  who  had  en- 
tered by  force,  and  she  had  a  right  to  have  the  Issue  of  her  guilt  of 
this  crime  determined  upon  the  facts  of  the  particular  case,  not  upon 
the  plea  that  she  was  wild  and  wanton,  and  stood  in  need  of  correc- 
tional institutions. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered.    AH  concur. 


PABETI  y.  NEW  YORK  RYS.  CO.  (two  casei^. 

(Supreme  Court,  Appellate  Term,  First  Department    November  14,  1918.) 

!•  Tbial  e=»162 — ^Dismissal  Befobb  Completion  ot  Pboof. 

In  action  for  injuries  sustained  by  passenger  on  street  car,  it  was  error, 
after  plaintiff  had  testified  that  she  was  shocked,  to  refuse  to  permit  her 
to  show  that  the  physical  injury  alleged  was  the  result  of  such  sho<^, 
and  dismiss  her  suit 

2.  Damages  ^=»32 — Shook  Resultino  in  Injxtby. 

A  passenger  may  recover  for  physical  injuries  resulting  from  sbodL 
produced  by  negligent  operation  of  street  railroad. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Actions  by  Mary  Pareti  and  bv  Frank  Pareti  against  the  New  York 
Railways  Company.  From  jucigments  dismissing  complaints,  plain- 
tiffs appeal.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUI^ 
LAN,  JJ. ^_____ 

^=»FoT  other  cases  see  Bame  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Nicholas  Selvaggi,  of  New  York  City,  for  appellants. 
James  I/.  Quackehbush,  of  New  York  City  (A.  L.  Wilbur,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  first  action  is  by  a  married  woman  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sustained  while  a  passenger  on 
defendant's  street  railroad,  and  the  second  is  by  the  husband  to  re- 
cover for  loss  of  services. 

[1]  In  the  wife's  suit  the  complaint  alleges  that,  as  a  result  of  the 
operation  of  the  car  by  defendant's  ser\'ants  at  the  curve  at  the  inter- 
section of  West  Broadway  and  Fourth  street,  "the  said  car  arose  above 
the  tracks,  coming  down  with  a  severe  and  unusual  jolt,"  severely  in- 
juring plaintiff,  who  was  at  the  time  pregnant,  and  "as  a  result  there- 
of completely  and  severely  shocking  her  nervous  system,  causing  a 
hemorrhage,  followed  by  incomplete  abortion."    Plaintiff  testified : 

That  after  she  boarded  tbe  car  she  stood  outside  on  the  platform,  "because  1 
could  not  stay  In  the  car,  I  had  a  stomachy"  that  when  the  car  tiurned 
Into  Fourth  street  it  ran  fast  like  an  automobile;  "It  switched  Uke  an 
automobile,  and  the  car  jumped  up,  and  I  held  myself  on  the  railing ;  and  I 
went  on  the  other  side,  Just  a  little  bit,  and  the  car  Jumped  up,  and  the  whole 
frame  ot  the  window  fell  right  In  back  of  me ;  and  then  I  went  inside  of  the 
car — I  went  and  sat  down.  The  conductor  asked  me  if  I  got  hurted.  I  said, 
'No,  I  got  shocked.' " 

She  further  said : 

That  "the  car  Jumped  up,  and  I  went  up,  and  the  frame  of  the  window  fell 
do\\Ti,  and  my  stomachal  felt  it  up  here  (indicating) ;  so  I  got  shocked  all  at 
once ;"  and  that  after  the  car  turned  the  comer  it  went  a  little  bit  at  the 
same  speed  and  stopped  at  the  next  comer. 

The  trial  court  interrupted  the  examination  of  the  plaintiff,  and 
ruled: 

"Unless  there  is  more  teatlmony  to  the  cause  of  action  than  this,  there  is 
no  use  going  any  further,  because  you  come  plainly  within  the  rule  that  a 
passenger  on  a  car  is  not  entitled  to  recover  for  shock  or  fright,  in  tne 
absence  of  physical  injury.** 

^  Plaintiff's  counsel  apparently  conceded  that  he  desired  no  further  tes- 
timony from  the  plaintiff,  and  over  his  "exception  the  court  dismissed 
the  complaint. 

[I]  The  plaintiff  should  have  been  allowed  to  complete  the  proof 
of  her  case.  If  it  appeared,  when  plaintiff  rested,  that  the  physical 
injuries  complained  of  were  the  result  of  a  shock  produced  by  the 
negligent  operation  of  defendant's  railroad,  a  prima  facie  case  would 
have  been  made  out.  Cohn  v.  Ansonia  Realty  Co.,  162  App.  Div.  791, 
148  N.  Y.  Supp.  39;  Hack  v.  Dady,  142  App.  Div.  510,  127  N.  Y. 
Supp.  22.  The  evidence  tended  to  establish  the  negligence  complained 
of.  As  the  court  refused  to  permit  her  to  prove,  if  she  could,  the  other 
elements  necessary  to  her  alleged  cause  of  action,  the  judgment  must 
be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  in  each  case,  with  $30 
costs  to  appellant,  to  abide  the  event,  as  of  one  appeal.    AH  concur. 
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(184  App.  Dlv.  687) 

WARFIELD  V.  WIRE  WHEEL  CORPORATION  OF  AMERICA. 

(Supreme  Court,  Appellate  Dlvislou,  First  Department     November  8,  1918.) 

Corporations  ^s>407(2) — Powers  ot  President— Hiring  Aooountant. 

Where  corporation  permitted  its  books,  through  neglect,  to  become  involv- 
ed and  confused,  It  was  not  beyond  the  powers  of  the  president,  a  majority 
stockholder,  to  hire  accountant  at  salary  of  $1,000  a  month  for  period 
terminable  at  will,  notwithstanding  by-laws  required  approval  of  direc- 
tors, and  although  the  salary  exceeded  his  own. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  H.  Warfield  J^ainst  the  Wire  Wheel  Corpora- 
tion of  America,  From  a  judgment  on  a  verdict  for  defendant,  and 
an  order  denying  new  trial,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

J.  Boyce  Smith,  Jr.,  of  New  York  City,  for  appellant. 
Beekman,  Menken  &  Griscom,  of  New  York  City  (John  Thomas 
Smith,  of  New  York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  Plaintiff  claims  that  in  the  early  part  of  July,  1916, 
at  an  agreed  salary  of  $1,000  per  month,  he  entered  the  employ  of 
the  Houk  Manufacturing  Company,  which  was  subsequently  merged 
into  the  defendant  company ;  that  he  remained  in  the  employ  of  said 
company  until  the  end  of  October,  1916;  that  he  had  received  part 
payment  for  his  services,  and  that  there  remained  owing  to  him  the 
sum  of  $2,000.  The  defendant  pleaded  a  general  denial.  The  Houk 
Manufacturing  Company  was  engaged  in  the  business  of  manufactur- 
ing and  selling  wire  wheels  for  automobiles,  with  its  factory  and 
office  at  Buffalo.  It  had  a  large  number  of  branch  offices  in  differ- 
ent parts  of  the  country  and  did  a  business  of  nearly  $2,000,000  a  year. 
In  1916  it  was  making  a  monthly  profit  of  between  $45,000  and  $50,- 
000.  Its  president  and  general  manager  was  George  W.  Houk.  He 
owned  $294,000  of  its  common  stock  of  $500,000,  and  $117,000  of 
the  issued  preferred  stock  of  $187,000.  He  was  the  active  head  of 
the  concern.  At  the  time  in  question  it  appears  that  Houk  was  en- 
deavoring to  sell  the  company;  that  is  to  say,  he  was  engaged  in 
trying  to  find  a  purchaser  for  its  capital  stock,  of  which  he  was  a 
majority  owner.  It  further  appears  that  its  books  were  in  bad  shape 
through  lack  of  system,  and  it  was  behind  in  its  financial  correspond- 
ence relating  to  guaranties,  requests  for  credit,  etc.  Its  affaits  were 
about  to  be  examined  by  auditors  for  intending  purchasers,  and  Houk 
wished  to  have  its  affairs,  relating  particularly  to  its  accounts  and 
financial  matters,  put  in  first-class  order. 

The  plaintiff,  who  had  had  considerable  experience  in  reorganiz- 
ing the  financial  affairs  of  different  concerns,  was  the  president  of  a 
New  Jersey  company  at  a  salary  of  $6,000  a  year.  His  brother,  who 
was  Houk's  counsel,  recommended  plaintiff  to  Houk  as  one  quali- 

^s»For  other  cues  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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fied  to  do  what  Houk  wanted  to  have  done,  and  as  a  result  of  inter- 
views between  Houk  and  the  plaintiff  the  hirine  was  consummated 
and  plaintiff  went  to  work.  It  is  claimed  by  the  defendant  that  plain- 
tiff's agreed  salary  was  $300  a  month  as  it  appeared  on  the  books  of 
the  company  kept  under  plaintiff's  supervision.  It  is  further  claimed 
that,  even  if  Houk  agreed  to  pay  plaintiff  $1,000  a  month,  he  could 
not  bind  the  corporation,  whose  by-laws  contained  the  following  pro- 
vision : 

"Tbe  president  shaU  preside  at  all  meetings  of  the  board  of  directors,  And 
shall  call  together  all  meetings  of  stockholders.  He  shall  sign  certificates  of 
stock,  sign  and  execute  all  contracts  in  the  name  of  the  company  when  au- 
thorized so  to  do  by  the  board  of  directors,  appoint  and  discharge  agents 
and  employes  subject  to  the  approval  of  the  board  of  directors,  and  have 
general  management  of  the  affairs  of  the  corporation  subject  to  the  approv- 
al and  direction  of  the  board  of  directors,  and  perform  all  duties  incidental 
to  Ills  office." 

Plaintiff's  hiring  was  never  passed  upon  by  the  board  of  directors. 
The  court  charged  the  jury : 

*'If  yon  determine,  in  view  of  the  fact  that  the  by-laws  of  the  corporation 
provided  that  the  act  of  the  president  should  be  approved  by  the  board  of 
directors,  that  Houk  in  any  way  exceeded  his  authority,  or  that  his  employ- 
ment of  the  plaintiff  was  not  approved  by  the  corporation,  then  the  plaintiff 
cannot  recover,  and  your  verdict  ought  to  be  for  the  defendant." 

It  is  contended  that  the  verdict  is  against  the  evidence,  but  h  is 
unnecessary  to  pass  upon  this,  in  view  of  the  error  that  was  commit- 
ted by  the  learned  trial  justice  in  charging  the  jury  as  above  quoted. 

If  Houk  had  attempted  to  make  a  contract  with  the  plaintiff,  em- 
ploying the  latter  for  a  period  of  a  year  at  $12,000  a  year,  I  think 
the  charge  would  have  been  correct,  and  this  despite  the  fact  that 
Houk  was  the  president  and  general  manager,  was  in  control  of  the 
corporation  from  the  standpoint  of  being  a  majority  stockholder,  and 
was  the  active  head  of  the  corporation.  This,  for  two  reasons :  One, 
that  the  contract  would  have  been  so  out  of  the  ordinary,  carrying 
as  it  did  a  salary  in  excess  even  of  that  of  the  president  of  the  cor- 
poration,  that  it  could  not  be  said  to  have  been  one  within  the  ordi- 
nary powers  of  the  executive  head  of  a  corporation,  to  be  made  with- 
out the  authority  or  approval  of  the  board  of  directors.  In  the  sec- 
ond place,  even  if  .such  a  contract  did  not  require  the  authorization  of 
the  board  of  directors  in  advance  of  being  executed,  it  would  certain- 
ly have  required  their  approval  and  ratification  when  entered  upon. 

In  this  case  the  evidence  shows  that  the  plaintiff  concealed  from 
some  of  the  directors  the  fact  that  he  was  being  paid  at  the  rate  of 
$1,000  a  month  by  falsely  entering  his  salary  as  $300  a  month,  thus 
making  it  impossible  to  say  that  the  directors  had  ratified  or  approved 
it,  because  there  can  be  no  ratification  without  knowledge.  But  this 
is  not  such  a  contract.  It  is  an  ordinary  case  of  hiring  an  auditor 
and  accountant  to  do  a  specific  piece  of  work  at  an  agreed  price,  re- 
serving the  right  to  terminate  the  employment  at  any  time.  Such  a 
contract  would  be  no  more  beyond  the  powers  of  the  president  than 
the  purchase  of  supplies  and  materials  and  the  hiring  of  an  ordinary 
office  force.     Under  these  circumstances,  it  seems  to  me  that  the 
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learned  court  was  clearly  in  error  in  making  the  charge  complained 
of,  that  it  was  tantamount  to  a  direction  of  a  verdict,  and  vitiates 
any  finding  made  by  the  jury  on  the  other  issues  involved. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  event.    Order  filed.    All  concur. 


(184  App.  Dlv.  553) 

SOPHIAN  y.  FIDELITY  &  DEPOSIT  CO.  OF  MARYLAND  et  aL 
(Supreme  (3ourt,  Appellate  Division.  First  Department.    November  8»  1918.) 

INTERPLEADEB    ^=»38 — SUBSTITUTION    OF   (CLAIMANTS— TlMB    FOB    APPUCATIOIf. 

In  replevin  action,  defendant  waa  not  entitled  to  relief  from  conse- 
quences of  failure  to  apply  for  order  of  interpleader  before  answering, 
as  required  by  Code  Civ.  Proc.  §  820,  by  fact  that  several  of  the  employes 
of  its  attorney  were  engaged  In  military  service,  such  fact  not  being  good 
cause  for  reUef  under  section  783,  authorizing  such  reUef  for  good  cause 
shown. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Abraham  Sophian  against  the  Fidelity  &  Deposit  Company 
of  Maryland  and  another.  From  an  order  granting  the  motion  of 
defendant  named  for  an  order  of  interpleader,  plaintiff  appeals.  Re- 
versed, and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
PAGE,  and  MERRELL,  JJ. 

Louis  E.  Felix,  of  New  York  City,  for  appellant. 

Piatt  &  Field,  of  New  York  City  (Eli  J.  Blair,  of  New  York  City, 
of  counsel),  for  respondent  Fidelity  &  Deposit  Co.  of  Maryland. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Charles  H.  Tuttle, 
of  New  York  City,  of  counsel),  for  respondent  Columbia  Trust  Co., 
trustee. 

MERRELL,  J.  This  is  an  appeal  from  an  order  in  a  replevin  action 
interpleading  five  parties  defendant  in  the  place  of  the  original  de- 
fendant, Fidelity  &  Deposit  Company  of  Maryland. 

The  action  is  to  recover  eight  $1,000  bonds  of  the  city  of  New  York 
held  by  the  defendant  as  collateral  security  for  certain  undertakings 
which  it  had  issued  in  behalf  of  one  George  Hyatt  Robinson.  The 
undertakings  given  by  defendant  have  all  been  canceled,  and  the  de- 
fendant makes  no  claim  whatever  to  the  bonds  in  question,  which  were 
deposited  with  it  as  collateral  security  for  its  several  undertakings. 
As  stated  by  the  assistant  treasurer  of  the  defendant  in  one  of  the 
moving  affidavits : 

''The  defendant  has  no  interest  In  the  said  bonds,  except  to  see  to  It 
that  they  are  delivered  to  the  person  rlghtfally  entitled  thereto." 

The  plaintiff  bases  his  claim  to  the  bonds  under  an  assignment  from 
George  Hyatt  Robinson,  under  date  of  December  L  1916.  Columbia 
Trust  Company,  one  of  the  respondents,  claims  to  be  entitled  to  the 
bonds  under  a  trust  alleged  to  have  been  created  by  said  George  Hyatt 
Robinson. 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Kcy-Numbtred  Dlsests  A  Indexes 
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The  complaint  in  the  replevin  action  was  dated  March  15,  1917. 
Defendant  answered  April  3,  1917,  denying  that  the  plaintiff  was  the 
owner  or  entitled  to  the  possession  of  the  bonds  in  question.  Due  se- 
curity was  furnished  by  the  plaintiff,  and  for  a  considerable  period  he 
has  been  in  possession  of  the  bonds  in  question.  On  April  7,  1917, 
a  notice  of  trial  of  the  action  is  claimed  to  have  been  served  by  the 
defendant's  attorneys.  It  is  significant  that  such  notice  of  trial  was 
addressed  to  the  attorneys  for  numerous  of  the  alleged  claimants, 
among  whom  were  the  attorneys  for  the  Columbia  Trust  Company,  one 
of  the  respondents  .herein.  While  there  is  no  proof  that  the  notice  of 
trial  was  actually  served,  it  is  apl>arent  that  the  defendant  knew  all 
about  the  alleged  claims  of  the  parties  at  least  as  early  as  April  7,  1917. 

Interpleader  in  an  action  to  recover  a  chattel  is  governed  by  section 
820  of  the  Code  of  Civil  Procedure.  That  section  provides  that  in 
such  an  action  a  defendant  may  apply  for  an  order  of  interpleader  at 
^ny  time  before  answer.  Concededly,  in  the  case  at  bar,  defendant 
failed  to  apply  for  the  order  of  interpleader  before  answering,  although 
It  made  no  claim  whatever  to  the  bonds  in  question. 

Section  1709  of  the  Code  of  Civil  Procedure  prescribes  the  way  in 
which  a  third  person,  desiring  to  make  claim  to  a  replevined  chattel, 
may  assert  such  right  by  filing  affidavits  while  the  chattel  is  in  the 
possession  of  the  sheriff,  or  before  it  is  delivered  to  the  party.  Con- 
cededly, none  of  the  alleged  claimants  asserted  any  claim  pursuant  to 
section  1709. 

The  respondents  seek  to  avail  themselves  of  section  783  of  the  Code 
of  Civil  Procedure  to  rtlieve  the  defendant  from  its  omission  to  apply 
for  the  order  of  interpleader  before  answering.  Section  783  of  the 
Code  provides  that,  after  the  expiration  of  the  time  within  which  a 
pleading  must  be  made,  or  any  other  proceeding  in  an  action,  after  its 
commencement,  must  be  taken,  the  court,  upon  good  cause  shown,  may, 
in  its  discretion  and  upon  sudi  terms  as  justice  requires,  relieve  the 
party  from  the  consequences  of  an  omission  to  do  the  act,  and  allow 
it  to  be  done,  except  as  otherwise  specially  prescribed  by  law, 

I  can  see  no  good  reason  for  relieving  defendant's  failure  to  ask  for 
an  order  of  interpleader  before  answering,  under  the  terms  of  said 
Code  section.  The  reason  stated  is,  at  the  most,  very  vague,  being 
that  several  of  the  employes  of  its  attorney  are  in  the  military  service. 

Inasmuch  as  the  defendant  has  and  claims  no  interest  in  the  bonds 
replevined,  there  is  no  reason  why  it  should  be  made  the  vehicle  for 
numerous  claimants  to  intervene  at  this  late  day  and  endeavor  to  ad- 
just their  various  conflicting  interests  in  chattels  already  replevined 
and  in  the  possession  of  the  plaintiff.  I  find  in  the  moving  papers  no 
"good  cause  shown"  for  relieving  the  defendant  from  its  failure  to 
ask  interpleader  before  answer.  The  defendant  was  merely  in  posses- 
sion of  a  chattel  to  which  the  plaintiff  made  claim,  and  prior  to  an- 
swering made  ilD  effort  to  interplead  any  other  claimant,  nor  intimated 
that  others  than  the  plaintiff  were  claiming  the  bonds  replevined. 

No  case  was  made  by  the  moving  affidavits  for  the  order  of  inter- 
pleader, and  the  same,  therefore,  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs.  Order  filed. 
All  concur. 


Digitized  by 


Google 


394  172  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

HERZOG  V.  TRANSATLANTIC  TRUST  CO. 

(Supreme  Court,  Appellate  Term,  First  Department     November  14,  1918.) 

1.  Banks  and  Banking  ^=»1S8^ — Receipt  or  Monet  fob  Trawsmissios- 

STATEM&I9T  AS  TO  TiME. 

Statement  of  defendant,  when  receiving  money  for  transmission  to  a 
country  at  war,  that  it  might  be  two  months,  but  probably  would  not  be 
more,  before  it  could  produce  a  receipt  that  the  money  had  been  recelvefl, 
is  not  an  agreement  to  return  it  if  a  receipt  be  not  received  In  two 
months. 

2.  Banks  and  Banking  #s»18S% — "Pbivate  Banker"— "Individual"— Be- 

CEiPT  OF  Money  fob  Tbansshssion — Burden  op  Proof. 

A  "private  banker"  being  defined  by  Banking  Law,  |  2,  as  an  "individu- 
al," a  corporation  is  not  subject  to  section  167,  which  provides  tnat, 
where  money  is  received  for  transmission  to  a  foreign  country  by  a 
private  banker,  the  burden  .of  proof  in  an  action  to  recover  the  same  for 
failure  to  deliver  shall  be  upon  the  banker  to  show  that  delivery  was 
made. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Individual ;   Private  Banker.] 

S.  Banks  and  Banking  «=»188^^ — Receipt  of  Monet  for  Transmission- 
Reason  able  Time — ^Burden  of  Proof. 

Before  any  duty  of  showing  delivery  rests  on  defendant,  sued  for  non- 
delivery of  money  received  of  plaintlflC, ,  in  December,  1916,  for  trans- 
mission to  Austria,  plaintiff  must  introduce  evidence  of  what  constituted 
a  reasonable  time  for  delivery,  in  view  of  the  war  condition  obtaining  dur- 
ing the  period  involved. 

4.  Evidence  «=>23(1)— Judicial  Notics—Wab  Conditions. 

Judicial  notice  will  be  taken  of  war  conditions  obtaining  during  period 
involved  in  action  for  nondelivery  of  money  received  by  defendant,  in  De- 
cember, 1916,  for  transmission  to  Austria. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Moses  Herzog  against  the  Transatlantic  Trust  Company. 
From  a  judgment  for  piaintiif,  after  trial  by  the  judge  without  a 
jury,  defend^t  appeals.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Morris  Cukor,  of  New  York  City,  for  appellant. 

John  D.  Nussbaum,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  defendant  for  money  had  and  received. 
His  testimony  is  that  on  December  16,  1916,  he  deposited  with  defend- 
ant for  transmission  to  an  addressee  in  Austria  $26,  to  be  delivered 
as  200  kronen.    He  testified : 

"I  asked  them  how  long  it  would  take,  and  tbey  told  me  until  they  could 

-  show  me  a  receipt  the  money  has  been  received  over  there,  and  they  told  me 

it  might  take,  the  highest,  two  months  on  account  of  the  bad  transportation." 

Although  defendant's  witness  denied  this  conversation,  and  said 
that  he  had  told  plaintiflF  that,  if  the  money  was  not  delivered,  he 
would  get  it  back  after  the  war  was  over,  the  learned  judge  below  was, 
of  course,  justified  in  believing  plaintiff's  version. 

^=9For  other  cases  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  DliwtB  *  Index* 
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[1]  It  was  not  questioned  but  that  defendant,  as  its  witness  testi- 
fiea,  had  actually  forwarded  the  money.  It  is  evident  that  plaintiflE 
was  not  very  familiar  with  the  English  language,  and  his  testimony 
as  to  what  defendant's  representative  said  to  him  at  the  time  he  de- 
posited the  money  must  be  read  as  meaning  that  the  representative 
told  him  that  it  might  be  two  months,  but  probably  would  not  be  more, 
before  defendant  could  produce  a  receipt  that  the  money  had  been 
received.  There  is  nothing  in  this  answer  to  accord  to  it  the  dignity 
of  an  agreement  on  defendant's  part  to  return  the  money  to  plaintiff 
if  a  receipt  was  not  produced  in  two  months.  Nor  do  I  understand 
that  respondent  insists  that  there  was  such  an  agreement.  His  argu- 
ment seems  to  be  that  for  reasons  which  he  has  stated,  and  which  I 
think  are  entirely  unsound,  defendant  must  be  held  subject  to  section 
167  of  the  Banking  Law,  which  provides  that,  where  money  is  re-< 
eeived  for  transmission  to  a  foreign  country  by  a  private  banker,  the 
burden  of  proof  in  an  action  to  recover  the  same  for  failure  to  de- 
liver shall  be  upon  the  banker  to  show  that  delivery  has  been  made. 

[2-4]  Without  any  extended  discussion  of  the  respondent's  rea- 
soning in  this  regard,  it  suffices  to  point  out  that  a  private  banker  is 
defined  in  section  2  of  the  Banking  Law  (G)nsol.  Laws,  c.  2)  as  an 
individual  who  conducts  certain  forms  of  business.  Respondent's 
contention  is  evidently  inspired  by  his  present  conviction  that  defend* 
ant  offered  no  proof  of  delivery  of  the  money  to  the  addressee.  In- 
deed, assuming  that  defendant  was  under  obligation  to  produce  a  re- 
ceipt from  the  addressee,  plaintiff  did  not  even  offer  evidence  as  to 
what  constituted  a  reasonable  time  for  the  delivery  of  the  money  and 
the  production  of  a  receipt,  in  view  of  the  war  conditions  obtaining 
during  the  period  involved,  of  which  the  court  naturally  would  take 
judicial  notice. 

I  can  find  no  basis  for  the  judgment,  which  must  therefore  be  re- 
versed, and  a  new  trial  granted,  with  $30  costs  to  appellant  to  abide 
the  event.    All  concur. 


FBIEDMAN  v.  KRIMKB. 

(Supreme  Cbnrt,  Appellate  Term,  First  Department    November  14,  1918.) 

Master  and  Servant  ^=»330(1) — Injuries  to  Third  Person— Automobile 
Collision— Presumption— Course  op  Employment. 

Presumption  that  chauffeur,  driving  employer's  car  at  time  of  accident, 
was  engaged  in  his  employer's  business  at  such  time,  raised  by  proof  of 
ownership  of  car,  may  be  overc(Hne  by  proof  that  In  fact  he  was  not  so 
engaged. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  bv  Milton  Friedman  against  Max  Krimke.  Judgment  for 
plaintiff,  after  trial  by  cOUrt  without  a  jury,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. ^ 

^ss>VoT  Other  cMe»  m«  suae  topic  ft  KET-NUMBBR  In  all  Kov-Numbored  Dig Mts  ft  Indexes 
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Julian  S.  Eaton,  of  New  York  City  (Martin  B.  Fans,  of  New  York 
City,  of  counsel),  for  appellant.    ^ 
Harry  Stackell,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  reversed,  and  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event,  upon  the  ground  that,  as  the 
proofs  stand,  the  chauffeur  was  not  engaged  in  his  master's  business, 
for  the  reason  that  the  presumption  arising  from  the  defendant's 
ownership  of  the  car  was  destroyed  by  the  opposing  proof.  Rose  v. 
Balfe,  223  N.  Y,  481,  119  N.  E.  842. 


•  PBBINB  V.  ELMIRA,  O.  &  W.  RT. 

(Supreme  Court,  AppeUate  Division,  Third  Department    November  13,  1918.) 

1.  EviDENOK  «=>d3— Mattbbs  Pbcuuably  in   Pabty'b  Own   Knowu>dge— 

BUBDEN  TO  BXPLiJN. 

Relation  of  Its  aUeged  claim  agent  to  railroad,  sued  for  board  furnish- 
ed Injured  passenger  under  arrangement  with  such  agent,  and  his  au- 
thority, being  matters  peculiarly  within  railroad's  own  knowledge,  slight 
evidence  for  plaintiff  cast  on  it  burden  of  explanation. 

2.  Principal  and  Agent  #s9l90(l) — ^Boctknt  of  Authobity— Bubden—Sut- 

FIGIENCY  OF  EVIDENOE. 

In  action  against  railroad  for  board  furnished  injured  passenger  imder 
arrangement  with  alleged  claim  agent,  evidence  held  sufficient  to  put 
railroad  to  its  proof  as  to  its  relation  with  sudi  agent,  and  his  authori- 
ty to  make  agreement,  whidh  it  denied. 

Henry  T.  Kellogg,  J.,  dlBsenting. 

Appeal  from  Chemung  County  Court. 

Action  by  Catherine  Ferine  against  the  Elmira,  Coming  &  Waverly 
Railway.  From  a  judgment  for  plaintiff,  defendant  appealed  to  the 
County  Court,  which  reversed.  From  its  judgment  and  order,  plain- 
tiff appeals.    Reversed,  and  judgment  of  the  trial  court  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Babcock  &  Gregg,  of  Elmira  (William  W.  Gregg,  of  Elmira,  of 
counsel),  for  appellant. 

Stanchfield,  Lovell,  Falck  &  Sayles,  of  Elmira  (Philip  E.  Lonergan, 
of  Elmira,  of  counsel),  for  respondent. 

# 
COCHRANE,  J.  This  is  an  action  to  recover  for  board,  lodging, 
and  services  furnished  by  the  plaintiff  to  one  Mrs.  Lewis,  at  the  re- 
quest of  the  defendant,  and  on  its  promise  to  pay  therefor.  Mrs. 
Lewis  was  a  passenger  in  a  car  of  the  defendant,  which  was  wrecked, 
and  was  taken  in  an  injured  condition  to  the  home  of  the  plaintiff, 
where  she  remained  nearly  two  weeks.  One  Galentine,  who  rq[>re- 
sented  himself  as  a  claim  agent  of  the  defendant,  called  on  the  plain- 
tiff and  requested  her  to  furnish  the  board,  lodging,  and  services  in 
question,  and  promised  that  the  defendant  would  pay  therefor. 

^=»Por  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Inde 
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[t,  2]  The  question  on  this  appeal  is  whether  his  contract  with  the 
plaintiflF  was  authorized  by  the  defendant.  When  he  made  the  con- 
tract, he  told  the  plaintiff  that,  when  Mrs.  Lewis  was  able  to  go  home, 
the  plaintiff  should  telephone  Mr.  Empy,  at  the  defendant's  office,  and 
that  the  defendant  would  send  an  automobile  to  remove  her  to  her 
home,  which  was  in  a  distant  city.  The  plaintiff  complied  with  this 
direction,  and  it  appeared  that  Mr.  Empy  was  cognizant  of  the  ar- 
rangement made  by  Galentine.  The  specific  relationship  of  Mr.  Empy 
to  the  defendant  does  not  appear,  but  the  communication  with  him  was 
had  by  telephoning  to  the  defendant's  office,  and  he  manifestly  had 
some  relation  with  the  defendant.  In  establishing  agency,  the  nature 
and  character  of  the  act  relied  on  may  be  of  great  significance.  Neither 
Galentine  nor  Empy,  so  far  as  the  evidence  discloses,  had  any  per- 
sonal interest  in  Mrs.  Lewis,  and  the  patural  inference  is  that  they 
were  representing  some  one,  and  the  further  inference  is  logical  that 
the  party  thus  represented  was  the  defendant,  the  only  party  interested 
in  compensating  Mrs.  Lewis  for  injuries  received  by  her  while  a  pas- 
senger on  one  of  its  cars..  To  the  extent  of  the  transportation  of  Mrs* 
Lewis  to  her  home  in  Corning  from  the  home  of  the  plaintiff  in  El- 
mira,  the  defendant  recognized  and  ratified  the  arrangement  of  Galen- 
tine. At  least,  that  is  a  fair  inference  from  the  evidence,  and  the  ar- 
rangement for  transportation  was  but  supplementary  to  the  arrange- 
ment with  the  plaintiff  for  the  claim  which  is  the  basis  of  this  action. 

The  foregoing  observations  find  further  emphasis  in  the  testimony 
of  a  witness  who  was  injured  in  the  same  accident,  and  who  testified 
that  Galentine  paid  her  money  in  settlement  of  her  claim,  and  took 
from  her  a  release  to  the  defendant.  Galentine  had  no  personal  in- 
terest in  so  doing.  Manifestly  he  was  not  paying  his  own  money  in 
settlement  of  the  defendant's  liability.  The  defendant  is  the  only 
party,  under  the  evidence  presented,  liable  for  damages.  In  many 
cases  where  agency  is  sought  to  be  established,  the  alleged  agent  might 
have  a  personal  interest  in  the  subject  of  the  transaction,  and  the  diffi- 
culty is  to  determine  whether  it  is  his  personal  transaction,  or  whether 
he  is  representing  some  other  party,  claimed  to  be  his  principal.  Here 
in  the  very  nature  of  things,  Galentine  was  not  acting  for  himself. 
Whom  was  he  acting  for,  if  not  for  the  defendant?  Furthermore,  Gal- 
entine attempted  a  settlement  with  Mrs.  Lewis  after  her  return  to  her 
home,  and  she  testified  that  she  knew  of  others  whom  he  had  paid  in 
settlement  of  claims,  and  this  testimony  comes  to  us  unchallenged  in 
the  record.  The  defendant  introduced  no  evidence.  This  was  a  cir- 
cumstance which  might  he  taken  into  consideration.  The  relation  of 
Galentine  to  itself  and  his  authority  to  represent  it  were  matters  pe- 
culiarly within  its  own  knowledge,  and  therefore  slight  evidence  only 
on  the  part  of  plaintiff  was  necessary  to  cast  on  it  the  burden  of  an 
explanation.  Mullen  v.  J.  J.  Quinlan  &  Co.,  195  N.  Y.  109,  114,  87 
N.  E.  1078,  24  L.  R.  A.  (N.  S.)  511 ;  Nutting  v.  Kings  County  Elevated 
Railway  Co.,  21  App.  Div.  72,  77,  47  N.  Y.  Supp.  327;  Dowling  v. 
Hastings;  211  N.  Y.  199,  202,  105  N.  E.  194.  We  think  the  city  judge 
was  right  in  holding  that  sufficient  appeared  in  the  evidence  to  put  the 
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defendant  to  its  proof,  and  that  a  reversal  of  the  judgment  of,  the 
City  Court  was  wrong. 

The  judgment  and  order  of  the  County  Court  should  be  reversed, 
and  the  judgment  of  the  City  Court  affirmed,  with  costs.  All  concur, 
except  HENRY  T.  KELLOGG,  J.,  who  dissents. 


BARBJ1NGBR  v.  CLARK  et  al. 
(Supreme  Conrt,  Appellate  Division,  Third  Department    November  13,  191&> 

1.  Mastes  and  Servant  #=»385(6)— Workmen's  Compensation— Loss  of  Use 

OF  Hand. 

Where,  because  of  injury  in  a  mangle,  it  was  necessary  to  amputate 
the  index,  middle,  and  ring  (ngers  of  the  hand  back  of  the  head  of  the 
metacarpcil  bones,  and  the  little  finger  at  the  second  j(Ant,  the  fleshy  part 
of  the  thumb  also  being  injured,  compensation  fbr  the  Injury  should  have 
been  awarded  as  for  loss  of  fingers,  and  not  for  the  total  loss  of  the  use 
of  the  hand. 

2,  Master  and  Servant  «=s>885(19) — ^Workmen's  Compensaxion-^Pbobablk 

Wages— Evidence. 

In  a  proceeding  for  compensation  under  Workmen's  Compensation  Law 
^y  a  15  year  old  girl  for  injuries  to  her  hand  in  a  hot  mangle,  a  finding 
that  her  probable  wages  were  $12  a  week  was  not  erroneous,  as  exces- 
sive, where  she  was  attending  high  school  and  was  preparing  to  learn 
telegraphy. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Hulda  Barringer  for  compensation  under  the  Work- 
men's Compensation  Law,  opposed  by  George  Clark,  employer,  and 
the  Zurich  General  Accident  &  Liability  Insurance  Company,  Limited, 
insurance  carrier.  From  an  award  in  favor  of  claimant,  the  employ- 
er and  insurer  appeal.    Reversed  and  remanded,  with  instructions. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ., 

Alfred  W.  Andrews,  of  New  York  City  (John  N.  Carlisle,  of  Al- 
bany, of  counsel),  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

WOODWARD,  J.  The  claimant  in  this  case,  a  girl  of  15  at  the 
time  of  the  accident  on  the  26th  of  August,  1916,  had  her  hand  drawn 
into  a  hot  mangle,  in  the  employer's  laundry  at  Saratoga  Springs. 
with  the  result  that  she  lost,  by  amputation,  the  index,  middle,  and 
ring  fingers  of  her  left  hand,  back  of  the  head  of  the  metacarpal  bones, 
at  about  one-quarter  of  an  inch  back,  while  the  little  finger  was  am- 
putated at  the  second  joint.  The  end  of  the  thumb  was  injured  ia 
its  fleshy  part,  and  appears  to  be  somewhat  sensitive,  owing  to  the 
necessary  treatment.  The  claimant  was  at  the  time  in  the  course 
of  her  high  school  training,  being  employed  in  vacation,  and  is  now 
studying  telegraphy,  where  she  expects  to  receive  from  $72  to  $93 
per  month.     There  is  no  evidence  that  she  will  not  be  prepared  to 
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do  the  important  work  involved  in  telegraphing,  though  it  does  ap- 
pear, by  reason  of  the  injury,  that  she  is  not  continuing  the  study 
of  typewriting  in  connection  with  her  telegraphic  work,  which  will, 
in  a  measure,  limit  her  efficiency,  no  doubt. 

[1]  The  State  Industrial  Commission  has  awarded  compensation 
as  for  the  total  loss  of  the  use  of  this  hand,  and  identically  the  same 
question  which  was  presented  in  Matter*  of  Grammid  v.  Zinn,  219 
N.  Y.  322,  114  N.  E.  397,  is  involved  in  this  appeal,  so  far  as  we  are 
able  to  discover.  Tliere  it  was  held  that  the  basis  of  the  award  was 
the  loss  of  the  fingers,  not  for  the  total  loss  of  use  of  the  hand ;  and 
we  think  this  rule  is  in  no  degree  modified  by  Dutcher  v.  American 
Express  Co.,  183  App.  Div.  162,  170  N.  Y.  Supp.  442,  where  the  four 
fingers  were  amputated  up  to  and  including  the  greater  part  of  their 
proximal  phalanges,  and  the  injury  to  the  thumb  made  it  impossible 
to  bring  the  thtmib  in  connection  with  the  palm  of  the  hand.  In  that 
case  there  was  practically  a  total  loss  of  the  use  of  the  hand  for 
practical  purposes,  while  here  there  is  merely  an  amputation  of  por- 
tions of  the  fingers,  for  which  specific  rates  are  fixed  "by  the  statute 
(Workmen's  Compensation  Act  [Consol.  Laws,  c.  67]),  and  it  af- 
firmatively appears  that  the  claimant  is  not  incapacitated  from  doing 
the  work  for  which  she  was  preparing  herself  at  the  time  of  the  in- 
jury. 

[2]  It  is  urged,  likewise,  that  the  State  Industrial  Commission  erred 
in  fixing  the  probable  wages  of  this  minor  at  $12  per  week  as  the 
basis  of  this  award.  But  she  was  15  years  of  age,  was  then  in  the 
high  school,  and  was  preparing  to  learn  telegraphy,  and  we  see  no  good 
reason  why  she  might  not  be  expected  to  earn  at  least  $12  per  week 
within  a  reasonable  length  of  time,  if  possessed  of  both  hands  unim-' 
paired. 

We  are  of  the  opinion  the  award  for  244  weeks  is  erroneous ;  that 
the  matter  should  be  sent  back  to  the  State  Industrial  Ccnnmission, 
with  directions  to  base  the  award  upon  the  statutory  allowance  for 
the  loss  of  the  fingers — ^the  injury  to  the  thumb  being  only  incidental 
to  the  general  injury  to  the  hand,  and  no  part  of  it,  recognized  by 
the  statute,  having  been  lost. 

The  award  should  be  reversed,  and  the  case  is  returned  to  the  State 
Industrial  Commission,  to  dispose  of  in  harmony  with  this  opinion. 
All  concur. 


a84  App.  Div.  ees) 

In  re  RHOADES  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.     November  8,  1918.) 

Insane  Persons  ^s>43 — Nonbbsideince— Transteb  of  Pbopsett  to  Resident 
Guardian. 

Where  ^ardian  has  been  regularly  appointed  in  the  state  where  in- 
competent is  living,  one  appointed  a  committee  by  New  York  court  of 
money  on  deposit  by  incompetent  in  New  York  should  be  permitted,  as  a 
matter  of  comity,  upon  proper  appUcatlon,  to  turn  such  money  over  to 
«aid  guardian,  a  foreign  trust  company,  where  there  are  no  creditors,  and 
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no  one  Interested  is  objecting,  although  Banking  Law,  i  223,  prohibits  any 
one  but  a  domestic  trust  company  from  receiving  deposits  of  money  in 
trust. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  petition  of  William  F.  Rhoades  and  others  with 
respect  to  property  in  New  York  of  N.  T.  Mansfield,  also  known  as 
Nathan  T.  Mansfield,  an  incompetent  person.  From  an  order  denyipg 
an  gipplication  for  an  order  allowing  a  committee  in  New  York  to  pay 
over  to  foreign  guardian  the  money  of  the  incompetent  on  hand  after 
deducticHi  of  commissions  and  expenses,  William  F.  Rhoades  and  oth- 
ers appeal.    Reversed  and  remitted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Merchant,  Olena  &  Merchant,  of  New  York  City  (Henry  D.  Mer- 
chant, of  New  York  City,  of  counsel,  and  A.  Merchant,  Jr.,  of  New 
York  City,  on  the  brief),  for  appellants. 

Clifford  Boese,  special  guardian,  of  New  York  City,  for  respondent 

PAGE,  J.  The  Berkeley  Bank  of  Savings  &  Trust  Company  of 
California  was  heretofore  appointed  guardian  of  the  property  of  N. 
T.  Mansfield,  a  resident  of  California,  and  W.  S.  Wood,  of  Berkeley, 
was  appoftited  ^ardian  of  the  person.  Thereafter  it  made  applica- 
tion to  be  appomted  committee  of  the  property  of  said  incompetent 
within  New  York  state.  The  appHcation  was  denied ;  the  court  find- 
ing that  it  was  prohibited  by  section  223  of  the  Banking  Law  (Consol. 
Laws,  c.  2). 

Thereafter  William  F.  Rhoades,  a  cousin  and  only  relative  of  the 
incompetent  in  this  state,  made  application  for  the  appointment  of 
himself  as  committee  of  the  property  in  this  state  of  the  incompetent. 
The  court  appointed  a  special  guardian  to  inquire  into  the  matter,  and 
thereafter,  on  his  report,  made  an  order  appointing  Rhoades  committee 
6i  the  property  in  this  state  of  the  incompetent.  The  only  property 
that  the  incompetent  had  in  this  state  was  money  on  deposit  in  the 
Bankers'  Trust  Company,  amounting  on  January  1,  1917,  to  $16,043.- 
10,  bearing  interest  at  the  rate  of  2  per  cent. 

The  California  guardian  has  possession  of  the  real  estate  of  the 
incompetent,  valued  at  $9,150,  and  personal  property,  of  the  value  of 
$76,553.45.  A  petition  was  made  to  this  court  by  William  F.  Rhoades, 
as  committee  of  the  property  of  the  incompetent  in  this  state,  the 
Berkeley  Bank  of  Savings  &  Trust  Company,  as  committee  of  the 
property  in  California,  and  W.  S.  Wood,  as  committee  of  the- person 
of  die  incompetent,  for  an  order  allowing  the  New  York  committee  of 
the  property  to  pay  over  to  the  California  committee  of  the  property. 
The  learned  justice  at  Special  Term  denied  the  application  as  a  mat- 
ter of  law,  and  not  of  discretion,  holding  that  it  was  contrary  to  the 
policy  of  this  court,  under  the  law,  to  aJlow  the  property  to  be  paid 
over  to  a  foreign  corporation. 

No  case  has  been  called  to  our  attention  that  so  declares  the  policy 
of  this  court.  Section  223  of  the  Banking  Law  declares  the  policy 
of  the  state  to  be  that  no  corporation,  other  than  a  trust  company  or- 
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ganized  tinder  the  laws  of  thts  state,  shall  have  or  exercisein  this  state 
the  right  to  receive  deposits  of  money  in  trust,  or  have  or  exercise  in 
this  state  any  of  the  powers  specified  in  section  186^  subdivisions  1,  4, 
S,  6,  7f  and  8,  of  the  Banking  I^aw,  among  which  inhibited  powers  is 
to  be  appointed  and  to  act  imder  the  order  of  a  court  of  competent 
jurisdiction  as  committee  of  the  estate  of  an  incompetent  person 
(subdivision  6).  The  prohibitiion  contained  in  section  223  of  the  Bank- 
ing Law  is  intended  to  safeguard  the  administration  of  trust  estates 
within  this  state,  to  such  corporations  as  are  amenable  to  the  orders 
and  directions  of  our  courts.  This  was  recognized  and  enforced  when 
the  court  refused  to  appoint  the  California  trust  company  the  commit- 
tee of  the  property  of  the  incompetent  within  this  state.  The  property 
being  in  the  hands  of  a  resident  committee,  it  now  appears  that  there 
were  no  creditors  within  this  state,  and,  the  incompetent  not  being 
either  a  citizen  of  this  state  or  a  resident  thereof,  we  should  not  charge 
ourselves  with  the  administration  of  the  portion  of  the  estate  that  is 
here.  If  that  should  be  attempted,  there  would  be  a  liability  to  con- 
flict of  authority,  confusion  in  ^administration,  and  an  increase  in  ex- 
pense. 

Proof  having  been  made  of  the  regularity  of  the  appointment  of 
the  committee  by  a  court  of  competent  jurisdiction  in  the  state  where 
the  incompetent  is  living,  and  no  one  in  interest  objecting,  as  a  matter 
of  comity,  the  money  held  in  this  jurisdiction  should  be  transferred 
to  such  committee,  that  the  estate  may  be  administered  as  an  entity 
under  the  supervision  of  the  California  courts.  Such  a  transfer  is 
not  prohibited  by  the  Banking  Law  of  this  state,  and  is  within  the 
chancery  powers  of  this  court. 

The  order  should  therefore  be  reversed,  and  the  motion  granted. 
The  matter  is  remitted  to  the  Special  Term  for  the  accounting,  of  the 
committee  of  the  property  and  appropriate  order  in  accordance  with 
this  opinion.    Settle  order  on  notice.    All  concur. 


aU  App.  DiY.  656) 

MONCK  V.  MONCK. 

(Supreme  Court,  Appellate  Division,  First  Department    November  8,  1918.) 

ExEiipnoNS  «s»76 — Pouob  Pension  Fund. 

Under  Greater  New  York  Charter,  $  352,  exempting  pensions  payable 
from  police  pension  fnnd  from  execntion,  the  costs  and  disbnrsements 
taxed  against  an  ex>pollceman,  defendant  in  divorce  action,  could  not  be 
collected  oat  of  pension  payable  to  defendant. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Margaret  Monck  against  George  Monck.  Prom  an  order 
denying  a  motion  to  vacate  an  ex  parte  order  of  sequestration,  defend- 
ant appeals.    Modified,  and  affirmed  as  "modified. 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Nathan  B.  L,  Cosel,  of  New  York  City,  for  appellant. 
Grauer  &  Rathkopi^  of  New  York  City,  for  respondent. 

^=»Fof  other  csMftsee  laipo  topic  ft  KBT-NUMBBR  la  all  Ke7'^«abW6d  DlseBto  ft  Jxwhizi^ 
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PAGE,  J.  On  January  30,  1918,  the  respondent  was  granted  a 
decree  of  separation  from  the  appellant,  and  was  awarded  alimony  in 
the  sum  of  $10  a  week  irom  January  10,  1918.  The  decree  also  award- 
ed costs  to  the  respondent  in  the  sum  of  $127.92,  and  that  she  have 
execution  therefor.  A  copy  of  the  decree  and  a  due  demand  for  pay- 
ment of  the  alimony  and  costs  was  made  upon  the  appellant.  He  has 
departed  from  the  state  and  has  not  made  any  payment  An  order 
for  the  sequestration  of  the  appellant's  property  was  ordered.  The 
appellant,  being  a  retired  policeman,  was  receiving  a  pension  of  $58.- 
33  a  month.  The  order  directed  that  the  commissioner  of  police  of 
the  city  of  New  York  and  the  pension  bureau  thereof  pay  the  respond- 
ent on  the  1st  day  of  each  and  every  month,  or  as  soon  thereafter  as 
may  be  practicable,  out  of  th«  pension  money  belonging  to  the  appel- 
lant, the  sum  of  $40  per  month  in  such  months  wherein  there  are 
four  weeks,  and  $50  per  month  in  such  months  wherein  there  are  five 
weeks,  and  further  ordered  that  the  balance  remaining  each  month 
after  making  such  payments  should  he  jpaid  to  respondent  each  month 
until  the  full  sum  of  $127.92  costs  and  disbursements  shall  be  fully 
paid,  and  further  staying  the  said  officials  from  paying  any  sum  to  the 
appellant  until  provision  has  been  made  by  the  defendant  herein  for 
the  payment  of  said  alimony,  costs,  and  disbursements. 

A  motion  to  vacate  this  order  has  been  denied.  The  appellant  claims 
that  hi&  pension  is  exempt  from  appropriation  to  pay  the  respondent's 
claim  by  reason  of  section  352  of  the  Greater  New  York  Charter 
(Laws  1901,  c.  466),  which,  so  far  as  applicable,  provides: 

'The  moneys,  securities  and  effects  of  the  police  pension  fund,  and  all 
pensions  granted  and  payable  from  said  fund  shall  be  and  are  exempt  from 
execution  and  from  all  process  and  proceedings  to  enjoin  and  recover  the 
same  by  or  on  behalf  of  any  creditor  or  person  having  or  asserting  any 
claims  against,  or  debt  or  liabiUty  of,  any  pensioner  of  said  fund." 

The  identical  question  presented  on  this  appeal,  and  on  almost  iden- 
tical facts,  has  been  determined  by  the  Appellate  Division  of  the  Sec- 
ond Department,  and  it  was  held  that  the  exemption  did  not  apply  to 
alimony  for  the  maintenance  of  the  pensioner's  wife,  saying : 

"We  do  not  beUeve  the  Legislature,  in  creating  the  police  pension  fund 
and  exempting  it  from  execution  and  other  processes,  ever  int^ided  that  this 
exemption  should  be  construed  to  deprive  the  wife  of  her  legal  and  moral  right 
to  the  support  of  her  husband.  The  whole  purpose  of  the  statute  Is  served 
when  the  fund  is  preserved  for  the  use  of  the  pensioner  and  those  legally  de- 
pendent upon  him  for  support  and  maintenance;  when  it  ia  held  intact  for 
the  care  of  the  woman  who  is,  in  law,  but  a  part  of  himself,  and  entitled, 
*  *  *  to  share  in  the  pension."  Zwingmann  v.  Zwingmann,  150  App. 
Div.  358,  134  N.  Y.  Supp.  1077. 

This  decision  seems  to  be  in  harmony  with  the  decisions  of  many 
other  states  in  construing  statutory  exemptions  from  levy  under  execu- 
tions as  not  applying  to  proceedings  to  enforce  alimony  for  the  wife's 
support.    See  50  L.  R.  A.  [N.  S.]  697,  note. 

In  my  opinion,  costs  and  disbursements  of  the  action  cannot  be  so 
collected.  The  decree  provides  that  the  plaintiff  have  execution  there- 
for, and  the  payment  of  these  costs  are  not  a  provision  for  support 
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and  maintraance,  but  a  dd>t  to  be  collected  by  execution,  and  hence 
the  provision  of  the  charter  applies. 

The  order  should  be  modified,  by  striking  therefrom  the  direction  as 
to  the  payment  of  $127.92  costs  and  disbursements,  and  any  payments 
which  have  been  made  and  appropriated  to  such  payment  should  be 
credited  as  a  payment  on  account  of  alimony,  and,  as  modified,  affirm- 
ed.   Settle  order  on  notice.    All  concur. 


UBE  V.  DBYO  et  aL 

(Supreme  Court,  AppeHate  Division,  Third  Department.    November  13,  1W8.> 

Sales  ^»481--Betention  of  Title — Contbact — Modification. 

Under  Personal  Property  Law,  g§  65,  66,  rights  of  buyer  imder  condi- 
tional sale  contract  to  recover  amount  paid,  where  property  Is  retaken 
by  seller  and  sold,  without  notice  of  sale  and  opportunity  to  buyer  to 
comply  with  contract  before  sale,  depend  on  «ale  contract,  and  are  lost  by 
buyer's  glrlng  new  notes  to  seller's  assignee,  thus  making  a  new  or 
modified  contract. 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Ida  L.  Ure  against  R.  Herbert  Deyo  and  others.  Judg- 
ment for  defendants,  after  trial  without  jury,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  JOHN  M.  KEI.I.OGG,  P.  J.,  and  I.YON,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Butler,  Kilmer  &  Corbin,  of  Saratoga  Springs  (W.  P.  Butler  and  C. 
L.  Hoey,  both  of  Saratoga  Springs,  of  counsel),  for  appellant. 

Jenkins,  Deyo  &  Hitchcock,  of  Binghamton  (Israel  T.  Deyo,  of 
Binghamton,  of  counsel),  for  respondents. 

COCHRANE,  J.  The  defendants,  as  copartners,  sold  to  the  plain- 
tiff's husband  a  gas  engine  with  equipment  under  a  conditional  con- 
tract of  sale  that  the  title  was  to  remain  in  them  until  the  purchase 
price  was  paid.  The  contract  provided  that  certain  payments  were  to 
be  secured  by  notes,  six  in  number,  maturing  at  different  specified 
times,  but  it  did  not  provide  for  renewals  of  those  notes.  None  of  the 
notes  were  paid  to  the  defendants.  A  corporation  under  the  name  of 
Deyo-Macey  Engine  Company  was  subsequently  formed,  which  took 
over  the  former  partnership  assets  and  assumed  its  obligations.  Ure 
seems  to  have  had  much  difficulty  in  meeting  his  payments,  and  when 
the  notes  became  due  he  gave  new  ones  from  time  to  time,  in  each  in- 
stance not  to  the  defendants,  but  to  the  corporation,  so  that  he  knew 
that  tiie  corporation  had  succeeded  the  partnership.  He  did  pay  part 
of  the  indebtedness  to  the  corporation.  After  much  delay  the  latter 
took  possession  of  the  property  and  sold  it  for  a  reasonable  price,  but 
without  giving  the  notice  required  by  section  66  of  the  Personal  Prop- 
erty Law  (Consol.  Laws,  c.  41).  Ure  thereupon  assigned  his  alleged 
cause  of  action  to  the  plaintiff,  who  brings  this  action  against  the 
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original  vendors  to  recover  under  the  statute  the  amount  paid  by  Ure 
on  the  contract 

The  right  to  recover  depends  on  section  65  of  the  Personal  Property 
Law.  Had  Ure  left  the  contract  just  as  it  was  when  it  was  assigned 
by  the  defendants  to  the  corporation,  the  question  would  be  quite 
different.  By  giving  new  notes  to  the  corporation  he  changed  the  con- 
tract, and  of  course  affected  the  rights  of  his  vendors,  these  defendants. 
The  contract  did  not  give  the  vendors  the  right  to  retake  the  property 
at  any  time  they  deemed  themselves  unsafe,  which  is  a  very  common 
provision  in  chattel  mortgages;  but  it  only  allows  that  right  "upon 
default  in  payments  of  said  sum  or  of  any  installment  thereof/'  and  it 
does  not  provide  for  extensions  of  times  of  payment  by  giving  new 
notes  or  otherwise.  Consequently,  when  Ure  gave  new  notes  from  time 
to  time  to  the  corporation,  he  was  putting  off  the  time  of  default  in 
payment,  and  was  keeping  himself  safe  from  the  seizure  of  the  pM-op- 
erty  beyond  the  contemplation  of  his  original  contract  Section  65 
provides  that  when  the  property  is  retaken  it  shall  he  retained  for  a 
period  of  30  days,  and  during  such  period  the  vendee  "may  comply 
with  the  terms  of  such  contract,"  and  again  that  the  recovery  which 
the  vendee  may  have  under  that  section  is  the  amount  which  he  has 
paid  on  the  property  "under  the  contract  for  the  conditional  sale  there- 
of." That  means,  of  course,  the  contract  made  by  the  vendee  with 
his  vendors,  and  not  a  new  or  modified  contract,  as  in  this  case.  Ure 
had  placed  it  out  of  his  power  to  "comply  with  the  terms  of  such  con- 
tract"; and,  on  the  other  hand,  the  corporation,  by  taking  the  new 
notes,  had  placed  it  out  of  its  power  for  the  time  being  to  retake  the 
property.  So  that  tlie  whole  situation  was  different  from  what  it 
was  when  it  left  the  hands  of  the  defendants.  Neither  was  it  a  situa- 
tion which  was  contemplated  by  the  original  contract.  The  complaint, 
therefore,  was  properly  dismissed. 

The  judgment  should  be  affirmed,  with  costs.  AH  concur;  JOHN 
M.  KELLOGG,  P.  J.,  in  result 


DEUTSCH  V.  liUTHER. 

(Supreme  Court,  AppeUate  Term,  First  D^artment    November  7,  1918.) 

Masteb  and  Sebvant  «S=>330(1) — ^Injuby  to  Thibd  Pebson— Pbesumption  of 
Negligence  of  Masteb— Rebuttal. 

Where  tbe  only  testimony  as  to  control  of  antomoblle  which  struck 
plaintiff,  apart  from  presumption  arising  from  ownership,  was  that  of 
defendant's  chauffeur  and  servants  that  they  took  the  car  without  per- 
mission for  a  private  errand,  the  presumption  was  overcome,  and  plain- 
tiff could  not  recover. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Sam  Deutsch  against  Mary  Luther.  Judgment  for  plain- 
tiff, after  jury  trial,  and  defendant  appeals.  Reversed,  and  new  trial 
granted. 

<^=s»For  other  cases  see  same  topic  ft  KBY-NVMBBR  In  all  Ker-Nnmbered  Digesta  4k  Indaxtt 
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Argued  October  tenn,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  ly.  Gleilney,  of 
New  York  City,  of  counsel),  for  appellant. 
George  L.  Livingston,  of  I|ew  York  City,  for  respondent. 

BIJUR,  J.  This  action  was  brought  to  recover  damages  caused  by 
defendant's  automobile.  Tiie  onty  testimony  relating  to  the  control 
of  the  automobile  at  the  time  or  the  accident,  apart  from  the  pre- 
sumption arising  from  ownership,  was  that  tendered  by  the  chauffeur 
and  three  servants  of  tiie  defendant,  who  were  then  riding  in  the 
car,  all  of  whom  testified  that  they  had  no  permission  to  use  the  same, 
and,  in  substance,  that  they  were  on  a  personal  errand  of  their  own. 
In  this  situation,  it  seems  to  me  that  the  reasoning  of  the  Court  of 
Appeals  in  Rose  v.  Balfe,  223  N.  Y.  481,  487,  119  N.  E.  842,  844, 
is  controlling: 

"•  •  ♦  The  presumptiim  arising  from  ownership  of  the  automobile  by 
the  defendant  was  oyeaxome  by  substantial  evld^ice  to  the  contrary,  which  the 
plaintiff  failed  to  rebut  by  further  proof,  and  there  was  no  evidence  to  Jus- 
tify a  recovery  by  the  plaintiff  in  this  case." 

Judgment  reversed,  and  a  new  trial  granted,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


ANDREWS  ▼.  BUTLER  MFG.  OO.  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  13,  1918.) 

liAffiBB  AND  Sebvant  9s»403 — ^Wobkmbn's  Oompensation  Law — Absknok  of 
Notice — Prejudice — ^Phesuhftion  and  Busden  of  Peoof. 

Under  Workmen's  Compensation  Law,  {  18>  providing  that  failure  to 
give  the  prescribed  notice  of  Injui-y  shaU  bar  claim,  unless  excused  on 
the  gromid  that  the  employer  has  not  been  prejudiced  thereby,  there 
Is  a  presumption,  which  must  be  overthrown  by  claimant,  of  prejudice 
from  want  of  speedy  <q;>portunity  to  investigate  question  of  accident 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Frank  H.  Andrews,  employe,  for  compensation  under 
the  Workmen's  Compensation  Law,  opposed  by  the  Butler  Manufac- 
turing Company,  employer,  and  the  American  Mutual  Compensation 
Insurance  Company,  insurance  carrier.  From  a  decision  of  the  State 
Industrial  Commission,  denying  an  award,  claimant  appeals.  Af- 
firmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Francis  Preston,  of  Syracuse  (P.  Sidney  Hand,  of  Syracuse,  of 
counsel),  for  appellant. 

Jeremiah  F.  Connor,  of  New  York  City,  for  respondents. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 
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WOODWARD,  J.  The  claimant  demanded  compensation  for  an 
injury  to  his  eye,  practically  destroying  its  usefulness,  alleged  to  have 
been  due  to  an  accidental  flying  of  a  spark  from  a  furnace  fire  under 
a  boiler.  The  State  Industrial  Commission  found  the  fact  of  the  acci- 
dent, that  it  was  within  the  statute,  but  refused  to  make  an  award,  up- 
on the  ground  that  no  notice  in  writing'  was  given  to  the  employer  or 
the  insurance  carrier,  and  that  both  of  these  were  prejudiced  by  the 
failure  to  comply  with  the  requirements  of  section  18  of  the  Work- 
men's Compensation  Law  (ConsoL  Laws,  c.  67).  The  claimant  appeals 
from  this  determination. 

The  determination  of  the  State  Industrial  Commission  should  be 
affirmed.  The  presumption  is,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  failure  of  the  claimant  to  give  the  notice  required  by 
law  is  prejudicial  to  the  employer  and  insurance  carrier.  It  is  only 
where  the  claimant  is  able  to  show  that  the  notice  could  not  have  been 
given,  or  that  the  insurance  carrier  and  employer  were  not,  in  fact, 
prejudiced  by  the  failure  to  give  the  notice,  that  there  is  any  justifica- 
tion for  the  State  Industrial  Commission  to  excuse  the  failure.  Si- 
cardi  v.  Samoff  Hat  Co.,  176  App.  Div.  13,  162  N.  Y.  Supp.  337.  It 
is  not  enough,  in  a  given  case,  that  the  injury  might  not  have  been 
limited  in  its  effect  by  prompt  action ;  the  employer  and  the  insurance 
carrier  have  a  right  to  an  opportunity  to  inquire  mto  the  happening  of 
the  accident.  It  is  a  very  simple  matter,  on  discovering  an  injury  to 
an  eye,  to  fix  the  time  and  place  of  the  happening  of  the  same,  to  come 
within  the  provisions  of  the  Workmen's  Compensation  Law,  though 
in  fact  it  may  have  been  received  under  circumstances  inVolvmg  no 
liability,  and  those  who  are  called  upon  to  pay  for  the  injury  have  a 
right  to  have  the  matter  called  to  their  attention  in  the  manner  pre- 
scribed by  the  act.  Where  this  is  not  done,  the  claimant  must  afford 
the  evidence  to  warrant  the  State  Industrial  Commission  in  excusing 
the  neglect.  That  is  the  condition  upon  which  the  right  to  compensa- 
tion, without  respect  to  the  negligence  of  the  employer,  is  based,  and 
it  may  not  be  disregarded. 

The  determination  of  the  State  Industrial  Commission  should  be  af- 
firmed.   All  concur. 


(184  App.  Div.  626) 

WILKES  et  al.  v.  ROME  WIRE  CO.  et  al. 

In  re  EMPIX)YERS'  LIABILITY  ASSUR.  CORPORATION,  Limited. 

(Supreme  Ctourt,  Appellate  Division,  Third  Department    November  13,  1918.) 

Master  and  Servant  ^=»405(5) — Workmen's  Cokpensation  Act — ^Depend- 
ents. 

Under  evidence,  held,  mother  and  youngest  brother  of  deceased  were  not 
dependent  on  him  for  support  at  time  of  his  death,  within  Workmen's 
Compensation  Law. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Elizabeth 
Wilkes  and  another,  mother  and  brother,  as  dependents  of  James 
Wilkes,  deceased,  for  compensation,  opposed  by  the  Rome  Wire  Com- 
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pany,  employer,  and  the  Employers'  Liability  Assurance  Corporation, 
Limited,  insurance  carrier.  Awards  were  made,  and  the  employer 
and  insurance  carrier  appeal.    Reversed  and  dismissed. 

Argued  before  JOHN  MP.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City,  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New  York 
City  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  respondent 
State  Industrial  Commission. 

Michael  J.  Larkin,  of  Rome,  for  respondents  Wilkes. 

LYON,  J.  The  questicm  presented  by  this  appeal  is  whether  the 
mother  and  youngest  brother  of  the  deceased  were  dependent  upon 
him  for  support,  at  the  time  of  his  death. 

James  Wilkes  was  in  the  employ  of  the  Rome  Wire  Company  and 
met  an  accidental  death.  He  was  receiving  an  average  of  $15.80  per 
week,  with  10  per  cent,  bonus.  Of  this  sum  he  paid  his  mother  $10 
per  week,  "$5  for  his  board,  and  $5  towards  the  home,  and  to  help 
send  the  little  brother  to  school,  and  to  t)uy  things."  The  father  was 
employed  in  the  Rome  Iron  Mills,  Incorporated.  He  had  received 
in  wages  for  the  week  immediately  preceding  the  son's  death  $39.96. 
He  received  the  week  preceding^  $44.96.  His  wages  for  the  year  were 
$1,61L81,  or  an  average  of  $31.60  per  week.  He  gave  his  wife  $20 
per  week  for  the  support  of  his  family,  which  consisted  of  himself, 
his  wife,  and  their  children,  James,  Arthur,  Joseph,  Howard,  and 
Florence.  None  of  them,  excepting  James,  Howard,  and  Florence, 
toarded  at  home.  The  mother  received  from  Arthur,  Joseph,  and 
Florence  $3  each  per  week,  making  her  weekly  income,  with  the  $10  re- 
<:eived  from  James  and  $20  received  from  the  husband,  $39  per  week. 
The  husband  spent  his  remaining  $11.60  for  clothes,  filling  or  grading 
about  the  house,  and  anything  the  family  needed.  The  wife  testified 
that  it  cost  to  support  the  family  during  April,  the  month  of  the  death 
of  the  son,  $15  to  $20.  They  bought  the  house  in  July,  1916,  and 
during  the  nine  months  between  that  date  and  April  2d,  when  James 
was  killed,  paid  $275  thereon,  an  average  of  about  $30  per  month. 
Furthermore,  during  the  previous  years  of  idleness  of  the  father, 
debts  had  accumulated  to  a  large  amount.  These  had  been  paid  off. 
The  son's  life  insurance  of  $600  was  applied,  $400  evidently  in  the 
purchase  of  the  adjoining  lot,  and  $200  in  payment  on  the  house. 
This  made  the  aggregate  payments  on  the  house  $500,  with  one  pay- 
ment of  $25.  The  wife  stated  over  her  own  signature  that  the  hus- 
band was  paying  her  but  $10  per  week,  and  the  husband  that  he  was 
earning  but  $20  per  week.  In  fact,  he  was  paying  her  $20  per  week, 
and  his  earnings  for  six  weeks  immediately  preceding  the  death  of 
James  were  upwards  of  $40  per  week,  excepting  for  two  weeks,  when 
they  were  $39.96  and  $39.09  per  week.  He  also  testified  that  in  the 
winter  he  could  not  work,  while  the  payroll  shows  no  lessening  of 
his  earning  power  for  the  winter  months.  We  think  this  is  not 
a  family  for  whose  benefit  the  Workmen's  Compensation  Law  (Con- 
:Sol.  Laws,  c.  67)  was  enacted. 

The  award  must  be  reversed,  and  the  claim  dismissed.    All  concur. 
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NEW  YORK  MASTER  PRINTERS*  ASS'N  v.  COMMERCIAL  LABEL 

CO.,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  7,  1918.) 

1.  Judgment  ^=s>169 — Opening  Default— Costs. 

While  mistake  of  defendant's  officer,  who  was  to  take  care  of  case  in 
person,  in  going  to  wrong  district  on  day  of  trial,  is  one  from  whose  con- 
sequences defendant  should  be  relieved,  plaintift,  entirely  without  fault, 
is  entitled  to  be  compensated  for  its  expenses. 

2.  Judgment  ^=s>145(1) — Opening  Deifault— CoNornoNS. 

Where  plaintiff  is  willing  that  case  be  tried  again,  proyldlng  It  is  se- 
cured in  the  meantime,  defendant  will  be  permitted  to  open  default  on 
payment  of  $5  costs  and  tiling  of  adequate  bond  to  secure  any  judgment 
that  may  be  rendered  against  him,  although  there  appears  to  be  no  merit 
in  defense. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  New  York  Master  Printers'  Association  against  the 
Commercial  Label  Company,  Incorporated.  From  an  order  opening 
defendant's  default,  and  vacating  a  judgment  entered  in  favor  of  plain- 
tiff, plaintiff  appeals.    Modified,  and  affirmed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Abraham  L.  Feinstein,  of  New  York  City,  for  appellant. 
Joseph  Krinsky,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1,2]  It  appears  tfeat  defendant's  counsel  had 
advised  defendant  that  the  amount  involved  was  too  small  to  warrant 
the  services  of  an  attorney,  and  that  an  officer  of  defendant  could  no 
doubt  take  care  of  tlie  case  in  person.  On  the  day  of  trial  said  officer 
went  to  the  wrong  district  court,  which  resulted  in  the  default  sought 
to  be  opened.  While  a  mistake  of  this  kind  is  one  from  whose  con- 
sequences the  litigant  should  properly  be  relieved,  plaintiff  is  entitled 
to  be  compensated  for  its  expenses  in  a  matter  wherein  it  was  en- 
tirely without  fault.  Moreover,  there  appears  to  be  no  merit  in  the 
defense. 

Since,  however,  plaintiff  is  willing  that  the  case  be  tried  again, 
provided^  it  be  secured  in  the  meantime,  the  order  will  be  modified, 
by  permitting  the  default  to  be  opened  on  payment  of  $5  costs  and 
the  filing  by  defendant  of  an  adequate  bond,  to  be  approved  by  the 
court,  to  secure  any  judgment  that  may  be  recovered,  and,  as  so 
modified,  affirmed,  without  costs  of  this  appeal,  but  with  disburse- 
ments of  the  appeal  to  appellant, 
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COIiLEJTTI  V.  GIECHOW. 

(Sapreme  Court,  Appelate  Term,  Vint  Department    November  14,  101&) 

LivsBY  Stable  and  Qabaox  Keefebs  ^=>7 — ^Rxfazb  of  Automobile — Ds- 

8TBUCTI0N  BY  FlltiB--OAnSE  OF  FiBB — ^EVIDENCE. 

In  automobile  owner's  actl<m  for  destruction  of  car  by  fire  while  In  de- 
fendant's garage  for  r^>alr9  erldence  held  not  to  sustain  judgment  for  de- 
fendant on  theory  that  cause  of  fire  was  defective  self-starter. 

MuUan,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Pozzi  Colletti  against  Otto  R.  Giechow.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUlr 
LAN,  JJ. 

Wittstein  &  Komito,  of  New  York  City  (Isidor  I.  Komito,  of  New 
York  City,  of  counsel),  for  appellant. 
L.  E.  Warren,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  left  his  automobile  with  the  defendant  to  have 
it  repaired.  While  it  was  in  defendant's  possession  the  machine  took 
fire,  and  plaintiff  sues  to  recover  the  resultant  damage. 

Plaintiff's  testimony  was  given  through  an  interpreter,  and,  al- 
though not  clear,  it  sufficiently  appeared  that  he  claims  the  fire  was 
caused  by  one  of  the  defendant's  workmen  lighting  a  match.  The  de- 
fendant testifies  that  he  repaired  the  magneto  of  the  automobile; 
that  the  carbureter  was  leaking,  but  that  he  had  nothing  to  do  with 
the  repair  of  the  carbureter;  and  his  theory  of  the  accident  was  that 
a  spark  from  the  self-starter  in  connection  with  the  leaky  carbureter 
caused  the  fire.  He  admitted  that,  immediately  his  workman  pul 
his  foot  on  the  self-starter,  a  flame  burst  out  on  the  left  side  of  the 
car.  He  said,  however,  that  he  saw  no  match,  and  one  of  his  em- 
ployes testified  that  "nobody  had  any  matches  there."  But  the  work- 
man of  defendant,  who  put  his  foot  on  the  self-starter,  and  who  it 
may  be  inferred  was  the  one  who,  according  to  the  plaintiff's  testi- 
mony, lit  the  match  and  thus  caused  the  explosion,  was  not  produced 
on  the  trial,  nor  was  his  absence  accountea  for.  Under  the  circum- 
stances, we  are  not  satisfied  with  the  finding  in  favor  of  defendant. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event 

BIJUR,  J.,  concurs. 

MULLAN,  J.  I  dissent.  The  plaintiff's  charge  of  negligence  was 
that  defendant  lighted  a  match  near  escaping  gasoline.  The  defend- 
ant and  his  employe  swore  that  no  match  was  lighted  by  any  one. 
The  trial  justice  found  for  the  defendant  on  that — the  sole — issue 
of  fact,  and  I  see  no  ground  for  reversal. 
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(184  App.  Dlv.  637) 

In  re  QUICKSILVER  MINING  GO. 

(Supreme  Coart,  Appellate  Division,  First  Department    Norember  8,  1918.) 

Appeal  and  Ebbob  ^=»479(1) — Stat  op  Pboceedings  Pending  Appeal — ^Val- 

UB  OF  PbOPEBTY — ^MlNEBAL  LAND. 

Where  only  property  of  corporation  was  mineral  land  subject  to  long- 
term  lease  at  rental  of  one-fifth  of  net  profits,  and  though  $560,000  worm 
of  minerals  had  been  extracted  dnrlng  three  years,  no  rental  had  been 
received  because  of  expenditure  for  improvements,  by  lessee,  the  corpora- 
tion's reversion  was  of  substantial  value  and  a  sale  thereof  on  voluntary 
dissolution  will  be  stayed  pending  appeal  by  stockholder  from  order  of 
dissolution  and  appointment  of  receiver. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  Quicksilver  Mining  Com- 
pany for  voluntary  dissolution.  From  order  of  dissolution  and  ap- 
pointment of  receiver,  Robert  Gibson,  a  stockholder,  appealed,  and 
moved  for  a  stay  of  proceedings  pending  determination.  From  an 
order  denying  his  motion,  he  appeals.  Order  reversed,  and  motion 
granted  to  extent  stated  in  opinion. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
PAGE,  and  MERRELL,  JJ. 

Duer,  Strong  &  Whitehead,  of  New  York  City  (George  A.  Strong,  of 
New  York  City,*  of  counsel),  for  appellant. 
T.  Tileston  Wells,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.  A  majority  of  the  directors  of  the  Quicksilver 
Mining  Company  filed  a  petition  for  its  dissolution — evidently  on  the 
ground  that  it  was  to  the  interests  of  the  stockholders  to  have  it  dis- 
solved, although  that  does  not  expressly  appear — and  on  the  19th  of 
November,  1917,  obtained  an  order  to  show  cause  why  it  should 
not  be  dissolved,  returnable  before  a  referee  on  the  10th  of  January, 
1918.  Only  two  stockholders,  said  appellants,  appeared  on  the  hear- 
ing and  opposed  the  dissolution.  They  owned  700  of  the  total  issue 
of  100,000  shares;  but  it  appears  that  they  represented  7,500  other 
shares.  With  the  exception  of  office  furniture  and  equipment,  of  but 
little  value,  the  property  of  the  company  consists  of  about  6,800  acres 
of  mineral  land  in  California,  with  structures  erected  thereon  suit- 
able for  mining  and  extensive  tunnels  underground.  The  company 
conducted  mining  operations  there  for  some  time,  and  the  business 
was  prosperous  until  1913.  It  then  became  necessary  for  the  com- 
pany to  raise  money,  and  certain  stockholders  loaned  it  about  $50,000 
on  its  notes.  In  1915  it  required  more  money,  and,  being  unable  to 
raise  it,  it  leased  the  property  for  25  years  from  February  4,  1915, 
at  a  rental  of  one-fifth  of  the  net  profits  after  deducting,  not  only 
the  cost  and  expense  of  operation  and  production,  but  also  the  cost 
of  any  improvements  made  by  the  lessee  in  his  discretion,  on  condi- 
tion, however,  that  the  lessee  obtain  an  extension  for  3  years  for  the 
payment  of  the  indebtedness  of  the  company,  then  aggregating  $55,- 

^=»For  oUier  cases  see  same  topic  A  KST-NUMBER  in  all  Key-Numbered  Dlfests  A  Indexes 
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826,  and  evidenced  by  notes.  That  was  done,  and  the  owners  of  the 
lease  have  acquired  the  notes,  and  are  not  only  the  principal  creditors, 
but  the  sole  creditors,  with  the  exception  of  some  comparatively  small 
items  and  a  judgment  recovered  against  the  company  in  California 
for  about  $10,000.  During  the  period  cov-ered  by  the  lease  there  has 
been  realized  on  the  sale  of  quicksilver  taken  from  the  mines  about 
$550,000,  all  of  which,  and  $100,000  furnished  by  the  lessee,  the  re- 
spondents claim,  has  been  used  for  operating  expenses  and  improve- 
ments. 

The  opposing  stockholders  claimed  and  claim  that  the  moving  par- 
ties are  interested  in  the  lease,  and  that  through  their  acquiescence 
and  connivance  the  receipts  from  operations  have  been  all  expended 
in  such  manner  that  large  benefits  therefrom  will  ultimately  accrue 
to  the  owner  of  the  property,  and  that  the  purpose  of  this  proceeding 
is  to  enable  respondents  to  acquire  the  reversion  for  themselves  and 
others  associated  with  them.  The  amount  claimed  to  have  been  ad- 
vanced under  the  lease  for  improvement  is  seriously  questioned  by 
said  two  stockholders,  and  they  claim  that  the  movmg  stockholders 
are  likewise  interested  in  the  outstanding  notes  and  in  the  lease,  and 
in  effect  have  connived  at  forcing  a  dissolution  through  the  inability 
of  the  company  to  meet  its  obligations,  which  inability  they  have 
brought  about  to  that  end. .  On  these  issues  a  very  large  volume  of 
evidence  was  introduced  beifore  the  referee,  who  was  of  opinion  that 
the  property  would  be  sold  on  the  California  judgment,  and  that  it 
would  be  to  the  interests  of  the  creditors  and  stockholders  to  have 
it  sold  by  a  referee  appointed  herein,  and  he  found  against  the  con- 
tentions of  the  objecting  stockholders  and  reported  for  a  dissolution. 
It  appeared  that,  owing  to  war  conditions,  quicksilver  is  now  bring- 
ing a  mudi  higher  price  than  it  is  likely  to  bring  when  peace  is  estab- 
lished. It  is  therefore  contended  by  counsel  for  respondents  that  the 
property  subject  to  the  lease  is  likely  to  bring  more  now  than  later 
on.  That,  however,  does  not  follow,  ior  the  sale  would  be  subject 
to  the  lease,  which  has  still  upwards  of  20  years  to  run.  Moreover, 
financial  conditions  may  improve  with  peace,  which  seems  likely  to 
be  close  at  hand.  It  also  appears  that  the  petitioners  asked  the  referee 
to  find  that  the  reversion  has  no  value.  If  so,  it  is  not  very  material 
whether  it  is  sold  under  the  California  judgment  or  by  a  receiver 
herein.  The  referee  reported  that  the  value  of  the  reversion  is  un- 
known. The  bond  of  the  permanent  receiver  has  been  fixed  at  $10,* 
000,  which  indicates  that  the  reversion  must  have  been  deemed  to 
be  worth  less  than  that  sum.  It  is  not  improbable  that  the  rever- 
sionary interest  in  the  property  from  which  quicksilver  taken  during 
three  years  has  sold  for  $550,000  has  a  substantial  value,  and  that 
it  may  not  be  to  the  interest  of  the  stockholders  to  have  the  corpo- 
ration dissolved.  The  appellant,  and  his  coappellant  from  the  order 
of  dissolution,  are  expending  large  sums,  of  money  to  print  the  record 
on  appeal,  and  it  will  soon  be  ready  for  argument.  No  harm  can  re- 
suk  if  in  the  meantime  the  receiver  be  at  liberty  to  advertise  a  sale 
of  the  reversion,  provided  the  sale  be  stayed,  which  we  think  should 
be  done. 


Digitized  by  LjOOQ IC 


412  172  NEW  YORK  SUPPLBMBNT  (Sup.  Ct 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted  to  the  extent  of  staying  the  sale 
of  the  company's  reversionary  interest  in  the  premises  in  California 
by  the  receiver  pending  the  hearing  and  decision  of  the  appeal  from 
the  order  of  dissolution.    Settle  order  on  notice.    All  concur. 


PEOPLE  ex  rel.  TROST  v.  BIRD,  Olerk  of  Municipal  Court 
(Supreme  Court,  AppeUate  Division,  First  Department.    November  8,  IdlS.) 

1.  Oleaks  of  Coubts  «=»1 — ^Ministe&ial  and  Judicial  Functions. 

The  clerk  of  the  Municipal  Court  of  New  York  City,  Third  District,  is 
merely  a  ministerial  officer,  and  is  vested  with  no  Judicial  functions. 

2.  Clerks  of  Coubtb  «=»67— Dxjties — ^Filing  Noticb  ov  Appeal. 

It  is  the  duty  of  the  (derk  of  the  Municipal  Court  to  file  a  notice  of 
appeal,  whether  presented  in  time  or  not;  the  question  whether  the  ap- 
peal was  properly  taken  being  for  the  Appellate  Term  on  motion  to  dis- 
miss. 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  for  mandamus  hy  the  People,  on  the  relation  of  Eva  M. 
Trost,  against  Patrick  H.  Bird,  as  Clerk  of  the  Municipal  .Court  of  the 
City  of  New  York,  Borough  of  Manhattan,  Third  District,  requiring 
him  to  accept  and  file  nunc  pro  tunc  a  notice  of  appeal.  From  an  or- 
der denying  a  peremptory  writ,  relator  appeals.  Reversed,  and  writ 
granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

George  B.  Class,  of  New  York  City,  for  appellant. 

William  P.  Burr,  Corp.  Counsel.,  of  New  York  City  (Willard  S. 
Allen,  of  New  York  City,  of  counsel,  and  Terence  Farley,  of  New 
York  City,  on  the  brief),  for  respondent. 

PAGE,  J.  The  attorney  for  the  relator  presented  to  the  clerk  of 
the  Municipal  Court  in  the  Third  District  a  notice  of  appeal  to  the  Ap- 
pellate Term  from  a  judgment  of  that  court.  The  clerk  returned  the 
same  to  plaintiff's  attorney  with  a  statement  that  he  refused  to  file  the 
same  on  the  ground  that  the  time  to  appeal  had  expired.  The  facts 
being  that  a  judgment  was  rendered  by  thejustice  of  said  court  for  the 
defendant  on  the  8th  day  of  February.  The  attorney  for  the  relator 
called  the  attention  of  the  justice  to  the  fact  that  the  judgment  in  that 
form  would  be  deemed  to  be  a  judgment  on  the  facts,  whereas  the 
complaint  had  been  dismissed  upon  a  purely  legal  question.  The  jus- 
tice thereupon  wrote  to  plaintiff's  attorney  that  the  judgment  had  been 
entered  in  that  form  through  inadvertence  and  that  he  would  order 
the  same  corrected.  Thereafter,  on  the  8th  day  of  March,  1918,  the 
judgment  was  amended  by  the  justice  to  read : 

^'Judgment  for  defendant  on  tbe  case  as  shown  by  plaintifTs  proof." 

Thereupon,  on  the  22d  day  of  March,  1918,  the  notice  of  appeal, 
regular  in  form  upon  the  face  thereof,  entitled  in  an  action  in  the  said 

^s»For  other  cases  see  same  topic  &  KEY->7UMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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court,  and  specifying  the  judgment  and  amended  judgipent  addressed 
to  the  clerk  of  the  court  and  3ie  respondent,  was  tendered  to  the  clerk 
for  filing,  and  the  clerk  refused  to  receive  the  same  on  the  ground  that 
the  time  for  taking  the  s^ipeal  had  expired. 

[1]  Whether  the  time  for  taking  the  appeal  ran  from  the  date  of 
the  original  judgment,  or,  under  the  circumstances  of  this  case,  from 
the  date  of  tiie  entry  of  the  amended  judgment,  presents  a  nice  ques- 
tion for  judicial  determination.  The  clerk  of  the  Municipal  Court  is 
merely  a  ministerial  officer,  and  is  not  vested  with  any  judicial  func- 
tions, although  these  clerks  have  attempted  in  several  instances  to  ex- 
ercise judicial  power.  See  Matter  of  North  American  Mercantile 
Agency  Co.,  124  App.  Div.  657,  109  N.  Y.  Supp.  165 ;  People  ex  rel. 
Immerman  v.  Devlin,  63  Misc.  Rep.  363,  118  N,  Y.  §upp.  478;  Daniel 
V.  Brooklyn  Heights  R.  R.  Co.,  80  Misc.  Rep.  208,  140  N.  Y.  Supp. 
1M7. 

[2]  It  was  the  duty  of  the  clerk  to  have  received  the  notice  of  ap- 
peal and  file  the  same.  The  determination  of  the  question  whether 
the  appeal  was  properly  taken  was  in  the  province  of  the  Appellate 
Term  on  motion  to  dismiss  the  appeal. 

The  order  will,  therefore,  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  writ  of  mandamus  granted,  with  $50  costs  to  the  relator. 
Order  filed.    All  concur. 


NATIONAL  SURETY  00.  v.  NATIONAL  CITY  BANK  OF  BROOKI^YN. 
(Sapreme  Court,  Appellate  Division,  First  Department    Noyember  8,  1918.) 

L  SUBBOGATION    «=>7(1) — SUBETT   ON    OFTICIAIi   BOND. 

Plaintiff,  surety  on  bond  of  an  employ 6  in  office  of  city  chamberlain, 
which  paid  city  its  loss  due  to  employees  drawing  checks  payable  to  fic- 
titlons  payees,  would  be  subrogated  to  city's  rights  against  defendant 
bank,  which  paid  check;  the  bond  running  to  the  chamberlain  individu- 
ally and  the  dty. 

Z  SUBBOOATION    «S»33(1)— BXTEIVT    OV    RiOHT. 

The  doctrine  of  subrogation  gitres  to  the  surety,  who  has  paid  the  debt 
of  his  principal,  not  alone  ail  the  rights  and  remedies  that  the  creditor 
would  haye  against  the  principal,  but  also  aU  the  right  or  remedies  that 
the  creditor  would  have  against  all  persons  liable  for  the  debt 
I,  Banks  and  Banking  «s»14$(2) — Paying  Forged  Checks — LiABiLiTt. 

Where  city  employ^  by  fraudulent  means  procured  signature  of  cham- 
berlain to  checks  made  payable  to  fictitious  names,  and  afterwards  in- 
dorsed naihes  and  cashed  checks  finally  paid  by  defendant  bank  out 
of  city's  deposit,  defendant  would  be  Uable  to  dty  for  amount  of  checks ; 
indorsements  being  forgeries  under  Penal  Law,  {  883. 
4.  Nakes  ^=s>10 — AssxjioBD  Name — liiABiLiTT  ov  BAakeb  of  Note. 

Where  the  maker  draws  a  negotiable  instrument  with  the  intent  that 
it  shall  be  paid  to  the  payee  named  therein,  he  Is  liable,  although  the 
name  be  assumed  by  another  person;  the  instrum^it  being  deUvered  to 
the  person  who  has  assumed  the  name. 

Merrell,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  National  Surety  Company  against  the  National  City 
B^uilc  of  Brooklyn.  Judgment  for  plaintiff,  entered  upon  a  directed 
verdict,  and  defendant  appeals.    Affirmed. 

^sdFor  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Argued  before  CLAkKE,  P.  J.,  and  LAUGHUN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Jacob  Brenner,  of  Brooklyn  (Charles  Levy,  of  New  York  City,  of 
counsel),  for  appellant. 

William  R.  Page,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  action  is  to  recover  on  11  checks  drawn  on  the 
defendant  bank,  payable  to  fictitious  payees,  by  one  Flynn,  an  employe 
in  the  office  of  the  chamberlain  of  the  city  of  New  York.  The  plain- 
tiff, having  been  surety  on  Flynn's  bond,  has  paid  the  city's  loss,  and 
claims  in  this  action  to  be  subrogated  to  the  rights  of  the  city  against 
the  defendant  bank.    The  facts,  briefly  stated,  are  as  follows : 

During  the  years  1913,  1914,  and  1915,  Herbert  L.  Flynn  was  em- 
ployed by  the  city  as  a  clerk  in  the  office  of  the  chamberlain.  His 
duties  were  to  prepare  the  pay  rolls  for  jurors  in  the  counties  of  Kings, 
Queens,  and  Richmond,  and  draw  the  checks  for  the  sum  to  which 
each  juror  was  entitled.  He  would  then  submit  these  checks  to  the 
chamberlain,  or  some  other  official  having  power  to  sign  the  same, 
and  receive  them  back  to  mail  to  the  several  jurors.  When  the  paid 
checks  were  returned  by  the  defendant,  they  were  delivered  to  Flynn, 
who  would  make  a  note  of  the  payment  on  the  pay  roll  opposite  the 
jurors'  names.  He  also  had  charge  of  the  balancing  of  the  bank  ac- 
count on  which  these  checks  were  drawn.  EHiring  the  years  above 
mentioned  Flynn  drew,  on  the  regular  blanks  upon  which  the  words 
"Juror's  checks"  appeared,  checks  payable  to  fictitious  names,  that 
did  not  appear  upon  the  jurors'  pay  rolls,  presented  the  same  for  sig- 
nature with  the  genuine  check,  and,  after  they  were  signed  by  the 
proper  officer,  indorsed  the  name  of  the  fictitious  payee  and  cashed 
them  at  various  stores.  These  checks  were  passed  through  various 
banks,  and  ultimately  paid  by  the  defendant  bank.  Checks  to  the 
amount  of  $2,979.02  were  thus  drawn  and  paid.  On  the  discovery 
of  this  peculation,  upon  demand,  the  plaintiff,  as  surety  on  Flynn's 
bond,  paid  to  the  city  the  amount  thereof,  and  has  recovered  judgment 
in  this  action  for  $433,  the  amount  of  11  of  such  checks. 

[1]  The  appellant's  counsel  argues  that  no  riejht  of  subrogation 
exists  in  favor  of  the  surety  on  the  bond  of  an  official.  He  cites  as 
authority  for  this  contention  several  cases,  in  some  of  which  tiie  lan- 
guage of  the  opinion  would  seem  to  support  his  contention.  Nation- 
al Surety  Co.  v.  Arosin,  117  C.  C.  A.  313,  198  Fed.  605;  Am.  Bond- 
ing Co.  V.  Welts,  113  C.  C.  A.  598,  193  Fed.  978;  Am.  Bonding  Co. 
v.  State  Savings  Bank,  47  Mont.  332,  133  Pac.  367,  46  L.  R.  A.  (N. 
S.)  557;  Stewart  v.  Commonwealth,  104  Ky.  489,  47  S.  W.  332.  An 
examination  of  these  cases  shows,  however,  tiiat  the  liability  of  the 
surety  was  not  alone  to  the  public  authority,  but  either  by  the  terms 
of  the  bond  or  the  requirement  of  statute  was  also  to  any  one  who 
should  suffer  loss  by  reason  of  the  oflScial's  misconduct.  It  would 
therefore  be  absurd  to  allow  the  surety  to  be  subrogated  to  the  rights 
of  one  whom  it  had  indemnified  against  another  who,  if  compelled  to 
pay,  would  have  a  right  of  action  to  recover  from  the  surety  what  he 
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had  been  cotnpdled  to  pay,  for  by  the  payment  he  would  Kave  suffered 
loss  by  reason  of  the  QiSiciars  misconduct. 

In  the  case  at  bar  the  bond  was  to  the  chamberlain  individually  and 
in  his  oflScial  capacity,  and  to  the  city  of  New  York,  not  as  in  the 
above  cases,  either  in  terms  or  by  statutory  requirement,  to  any  one 
else.  Therefore  the  above  cases  are  not  applicable  to  the  instant  case. 
The  distinction  here  pointed  out  was  commented  upon  in  the  case  of 
Fidelity  &  Deposit  Co.  v.  Queens  County  Trust  Co.,  174  App.  Div. 
160, 172,  174,  159  N.  Y.  Supp.  954,  in  discussing  the  case  of  American 
National  Bank  v.  Fidelity  &  Deposit  Co.,  129  Ga.  126,  58  S.  E.  867, 
12  Ann.  Cas.  666,  which  is  relied  upon  by  respondent,  and  American 
Bonding  Co.  v.  Welts,  supra,  relied  upon  by  the  appellant.  There 
is  no  valid  reason  why  the  same  rules  as  to  subrogation  should  not 
be  applied  to  the  surety  on  a  bond  of  a  public  official  as  would  ob- 
tarn  if  the  bond  was  for  a  private  employe. 

[2]  The  right  to  subrogation  primarily  was  adopted  by  courts  of 
equity  from  the  civil  law,  and  has  been,  so  broadened  and  extended 
that  it  has  been  called  "the  'mode  which  equity  adopts  to  compel  the 
ultimate  payment  of  a  debt  by  one  who  in  ♦  *  *  equity  and  good 
conscience,  should  pay  it.'"  Arnold  v.  Green,  116  N.  Y.  566,  571, 
23  N.  E.  1,  2.  The  doctrine  of  subrogation  gives  to  the  surety  who 
has  paid  the  debt  pf  his  principal,  not  alone  all  the  rights  and  remedies 
that  the  creditor  would  have  as  against  the  principal,  but  also  all  the 
right  or  remedies  that  the  creditor  would  have  against  all  persons  lia- 
ble for  the  debt.  This  is  founded  upon  the  theory  that  a  court  of 
equity  would  compel  the  creditor  to  assign  a  cause  of  action  which 
he  had  against  a  third  person  to  sureties  who  have  paid  the  debt  of 
their  principal. 

Therefore,  in  the  case  at  bar,  if  the  city,  on  receiving  payment  for 
the  amount  wrongfully  obtained,  had  given  an  assignment  of  its  right 
of  action  against  the  bank,  there  could  be  no  question  that  the  surety 
would  stand  in  the  place  of  the  city  and  could  prosecute  any  remedy 
that  it  had  against  the  bank.  This  being  true,  "it  is  going  but  one  step 
farther  to  consider  that  as  done  which  the  surety  has  a  right  to  have 
done  in  his  favor,  and  thus  to  sustain  the  substitution,  without  an  actual 
assignment."  Lidderdale  v.  Robinson,  12  Wheat.  594,  595  (6  L.  Ed. 
740).  Therefore,  if  the  city  had  any  remedy  against  the  bank,  th^ 
plaintiff  became  vested  with  it  upon  paying  its  principal  debt. 

[3]  This  brings  us  to  the  consideration  of  the  next  question:  Did 
the  city,  under  the  circumstances  of  this  case,  have  a  cause  of  action 
against  the  defendant?  The  city  was  the  depositor  of  the  money 
which  the  hank  held  upon  the  implied  contract  to  pay  it  out  only  to 
such  persons  as  the  city  directed.  Payments,  made  from  such  fund 
without  the  order  of  the  city  afford  the  bank  no  .protection  when  called 
upon  to  account  for  the  money  deposited.  "Payments  made  on  forged 
indorsements  are  at  the  peril  of  the  bank,  unless  it  can  claim  protec- 
tion upon  some  principle  of  estoppel  or  by  reason  of  some  negligence 
chargeable  to  the  depositor.  These  rules  are  ♦  *  *  so  well  es- 
tablished and  illustrated  by  the  adjudged  cases  that  a  bare  reference 
to  them  is  all  that  is  needed  here."    Shipman  v.  Bank  of  N.  Y.,  126 
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N.  Y.  318,  327,  27  N.  E.  371,  372  (12  L.  R.  A.  791,  22  Am.  St.  Rep. 
821),  and  cases  cited.  The  Shipman  Case,  in  its  facts  and  principle, 
would  seem  to  be  determinative  of  this  case. 

The  appellant,  however,  contends  that  the  instant  case  is  within  the 
cases  of  Hartford  v.  Greenwich  Bank,  157  App.  Div.  448,  142  N.  Y. 
Supp.  387,  affirmed  on  opinion  below  215  N.  Y.  726,  109  N.  E.  1Q77, 
and  Holub-Dusha  Co.  v.  Germania  Bank,  164  App.  Div.  279,  149  N. 
Y.  Supp.  775.  We  have  recently  had  occasion  to  consider  the  Shipman 
and  Hartford  Cases,  and  the  case  of  Mercantile  National  Bank  of 
N.  Y.  v.  Silverman,  148  App.  Div.  1,  132  N.  Y  Supp.  1017,  affirmed 
on  opinion  below  210  N.  Y.  567,  104  N.  E.  1134,  in  the  case  of  United 
Cigars  Co.  v.  American  Raw  Silk  Co.,  184  App.  Div.  217,  171  N.  Y. 
Supp.  480,  in  all  of  which  the  question  of  liability  for  checks  made  pay- 
able to  fictitious  payees  was  considered  with  apparently  conflicting  re- 
sults. There  is,  however,  no  lack  of  harmony  in  these  decisions.  As 
was  pointed  out  in  Phillips  v.  Mercantile  Bank,  140  N.  Y.  556,  562,  35 
N.  E.  982,  983  (23  I^  R.  A.  584,  17  Am.  St.  Rep.  596): 

''The  fictltlousness  of  the  maker's  direction  to  imy  does  not  depend  upon 
the  identification  of  the  name  of  the  payee  with  some  existing  person,  but 
upon  the  Intenticm  underlying  the  act  of  the  maker  in  inserting  the  name." 

Thus,  if  the  negotiaMe  instrument  is  made  payable  to  the  order  of 
a  fictitious  or  nonexisting  person,  and  such  fact  was  known  to  the 
maker,  or  when  the  name  of  the  payee  does  not  purport  to  be  the 
name  of  any  person,  the  instrument  is  payable  to  bearer.  Negotiable 
Inst.  Law  (Consol.  Laws,  c.  38)  §  28.  The  reason  for  this  is  obvious. 
A  check  payable  to  an  existing  person  can  only  be  paid  to,  or  negotiated 
by,  the  indorsement  of  the  person  named  therein  as  payee.  When, 
therefore,  the  maker  knowingly  inserts  a  fictitious  name,  or  that  of  a 
nonexistent  person,  or  a  name  as  payee  that  does  not  purport  to  be 
the  name  of  any  person,  the  check  can  never  bear  a  genuine  indorse- 
ment ;  hence  the  drawer  of  the  check,  knowing  that  the  check  cannot 
be  indorsed  by  the  person  named,  is  deemed  to  have  intended  it  to 
be  payable  to  bearer.  Under  such  circumstances,  having  so  drawn  the 
check  with  knowledge,  and  delivered  it,  he  is  estopped  from  den3ring 
his  liability. 

[4]  Likewise  if  the  maker  draws  the  negotiable  instrument  with  the 
intent  that  it  shall  be  paid  to  the  payee  named  therein,  he  is  liable,  even 
though  the  name  be  assumed  by  another  person;  the  instrument  be- 
ing delivered  to  the  person  who  has  assumed  the  name.  This  was  the 
reason  for  the  decision  in  the  Hartford  and  the  Holub-Dusha  Cases. 
In  the  first,  the  checks  were  intended  to  be  given  in  payment  of  bills 
of  James  Wilson ;  that  name  had  been  assumed  by  Rypinski,  and  the 
checks  reached  and  wei*e  indorsed  by  the  identical  person  for  whom 
they  were  intended.  In  the  second  case,  the  contract  for  the  sale  of  the 
real  estate  bore  the  signature  of  "R.  W.  Birchard,"  written  thereon  by 
one  Fookes.  The  check  was  indorsed  to  R.  W.  Birchard;  it  was  de- 
livered to  Fookes,  who  indorsed  "R.  W.  Birchard."  The  check  peach- 
ed and  was  indorsed  by  the  identical  person  for  whom  it  was  intended. 
Therefore  in  both  of  those  cases  the  maker  was  estopped  as  to  third 
persons  from  denying  liability. 
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In  the  Mercantile  National  Bank  v,  Silverman  Case,  supra,  the 
checks  were  drawn  and  intended  for  certain  persons  who  were  officers 
in  the  army.  The  person  who  procured  and  indorsed  them  did  not 
purport  to  be  those  officers,  nor  had  he  assumed  tiieir  names.  Under 
such  circumstances  no  liability  could  attach  to  the  maker.  In  the 
United  Cigars  Stores  Co.  v.  American  Raw  Silk  Co.  Case,  supra,  the 
person  who  obtained  and  indorsed  the  check  did  not  purport  to  be  the 
person  for  whom  the  check  was  intended.  He  had  not  assumed  that 
name.  Therefore,  the  maker  being  ignorant  of  the  fact  that  the  name 
of  the  payee  was  fictitious,  and  me  check  not  having  come  into  the 
possession  or  been  indorsed  by  the  person,  or  any  one  assuming  to  he 
the  person  intended,  the  maker  was  not  liable.  No  estoppel  to  deny 
liability  existed. 

In  the  case  at  bar  th^  names  of  the  persons  to  whose  order  the  checks 
were  drawn  did  not  appear  upon  the  jurors*  pay  rolls.  It  was  not, 
therefore,  the  intention  of  the  maker  to  pay  any  persons,  either  of, 
or  who  had  assumed,  those  names.  Through  ignorance  of  the  fact  that 
the  names  were  fictitious,  the  checks  were  signed  and  delivered  to 
Flynn  for  the  purpose  or  having  them  delivered  to  those  persons ;  but 
they  never  reached  such  persons,  or  any  one  who  had  assiuned  those 
names.  As  no  such  persons  existed,  no  one  could  validly  indorse  them. 
The  indorsements  by  Flynn  of  the  names  on  the  checks  were  forgeries. 
Penal  Law  (Consol  I^aws,  c.  40)  §  883.  When  a  bank  pays  out  money 
on  a  foiled  indorsement,  it  is  liable  to  the  maker.  As  we  have  seen 
above,  the  city  was  not  estopped  from  denying  its  liability  on  the 
checks.  Appellant's  counsel  ai^es  that  the  city  could  not  recover, 
because  of  its  own  negligence.  But  that  question  is  not  before  us; 
no  such  defense  was  pleaded,  and  therefore  that  issue  was  not  litigated. 

The  judgment  should  be  affirmed,  with  costs.    Order  filed. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  SHEARN,  JJ.,  concur. 
MERRELL,  J.,  dissents. 


CLABKB  y.  BOKER. 
(Snpreme  Court,  Appellate  Divislini,  First  Department     November  S,  1918.) 

Bbokebs  ^=s>49(1)— Bight  to  OomassiOKa— Ck>NTBAOT. 

Contract,  whereby  plaintiff  was  to  have  a  commission  for  selling  bonds 

and  stock  oi  a  company  owned  by  defendant,  entitled  him  to  nothing  for 

interesting  a  party  who  purchased  the  company's  property  at  foreclosure 

sale,  from  proceeds  of  which  defendant  received  a  dividend  on  the  bonds. 

Smith  and  Sheam,  JJ.,  dtesentlng.  ^ 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  T.  Clarke  against  Carl  F.  Boker.  From  a  judg- 
ment on  dismissal  of  the  complaint,  directed  at  the  close  of  plaintiff's 
case,  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

^=»For  other  cams  tee  same  topio  ft  KBY-^NUMBBR  In  all  Key-Numbared  DlgaaU  ft  ladezaa 
172N.T.S.— 27 
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George  W.  Bristol,  of  New  York  City  (Harold  B.  Elgar,  of  New 
York  City,  on  the  brief),  for  appellant. 

Edgar  C.  Beecroft,  of  New  York  City  (Henry  M.  Stevenson,  of  New 
York  City,  of  counsel),  for  respondent. 

CLARKE,  P.  J.  This  is  an  action  to  recover  commissions,  based 
upon  a  contract  in  writing,  which  is  entitled  "Option  to  Purchase" 
and  provides  as  follows : 

"For  value  received,  I  hereby  give  to  John  T.  Clarke  an  option  to  pur- 
chase, within  30  days  from  May  13,  1&15,  all  of  the  bonds,  receiver's  certifi- 
cates, certificates  of  stock,  and  claims  I  hold  in  or  against  the  Iron  Moun- 
tain Tunnel  Company,  upon  the  following  terms  and  conditions:  $151,700 
first  mortgage  bonds  at  $111,500.00.  $6,133.34  receiver's  certificates  at  $6,133.- 
34.  70,880  shares  stock  in  Iron  Mountain  Tunnel  Company,  par  value 
$708,800,  and  claims  I  hold  against  the  Iron  Mountain  Tunnel  Company  at 
$2,800.00. 

"In  case  the  said  Clarke  exercises  the  above  option,  by  buying  the  bonds 
together  with  the  receiver's  certificates,  he  has  the  right  to  decide  whether 
he  will  also  buy  the  shares  of  stock  and  claim,  or  not,  under  his  option  on 
same. 

"If  said  Clarke  exercises  above  option,  I  agree  to  pay  him  a  commission  of 
10  per  cent,  on  such  amount  as  may  be  paid  by  him  or  his  assigns  in  pur- 
chase of  bonds  and  shares,  but  not  on  recMver's  certificates.  If  he  or  his 
assigns  purchase  receiver's  certificates,  I  am  to  receive  the  sum  of  $6,133.34 
net  for  same,  without  commission. 

"Payments:  Payments  for  the  bonds  and  receiver's  certificates  to  be  as 
follows:  Thirty  thousand  ($30,000.00)  dollars  within  ten  days  after  purchase 
has  been  made  under  this  option  for  the  bonds  and  receiver's  certificates, 
and  $2,800.00  within  ten  days  for  the  shares  of  stock  after  their  assignment 
and  of  my  claim  under  this  option ;  the  balance  of  the  purchase  price  to  be 
paid  in  three  equal  payments  in  three,  six,  and  nine  months,  without  inter- 
est.   ♦    •    ♦ 

"In  case  I  am  offered  a  sufiicient  higher  price  for  all  of  the  bonds  and  re- 
ceiver's certificates  above  specified  in  the  Iron  Mountain  Tunnel  Com- 
pany than  the  price  specified  in  this  option,  I  will  have  the  right,  after  May 
20th  and  after  three  days'  notice  having  been  given  to  the  said  John  T. 
Clarke,  to  cancel  this  option,  but  am  to  pay  said  piarke,  out  of  such  sum  as 
I  may  receive,  a  sum  equal  to  5  per  cent,  of  amount  specified  in  this  option, 
and  in  that  event  I  am  also  to  pay  a  fair  compensation  for  the  services  of  any 
engineer  and  his  assistants  that  Mr.  Clarke  or  his  assigns  or  customers  en- 
gages to  examine  the  mining  properties  of  the  Iron  Mountain  Tunnel  Company, 
but  in  no  event  is  the  charge  against  me  for  the  said  services  of  said  engineer 
and  assistants  to  exceed  the  sum  of  $1,500. 

"If  the  parties  to  whom  said  John  T.  Clarke  offers  my  bonds  and  receiver's 
certificates  and  shares  of  stock  in  the  Iron  Mountain  Tunnel  Company  do 
not  purchase  these  bonds,  certificates,  and  shares  under  this  option,  but 
later  on,  within  six  months,  acquire  my  Interest  in  the  property,  I  agree  to  pay 
to  said  Clarke  a  commission  of  10  per  cent,  on  the  amount  I  receive  for  my 
interests  in  said  property  as  above  specified;  but  this  commission  of  10  per 
cent,  will  not  be  on  a^  sale  I  may  make  after  June  13,  19(15,  to  a  party  who 
has  had  a  certain  mining  engineer  by  the  name  of  B.  F.  Haley,  of  Wallace, 
Idaho,  during  May,  1915,  examine  this  property — It  being  also  understood 
that,  if  Haley's  client  purchases  the  property  prior  to  June  13,  1015,  I  am  to 
pay  Clarke  a  commission  of  5  per  cent,  on  sale  price  of  my  interest 

"This  option  will  be  void  unless  a  mining  engineer  of  good  standing  is 
sent  by  said  Clarke,  his  assigns  or  customers,  and  said  engineer  reaches  the 
property  of  the  Iron  Mountain  Tunnel  Company  on  or  before  May  20,  1915. 
Said  examination  being  for  the  purpose  of  assisting  said  Clarke,  his  as- 
signs or  customers,  in  the  sale  of  the  mining  property  or  of  my  holdings  in  the 
said  Iron  Mountain  Tunnel  Company  as  above  specified." 
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The  subject  of  the  contemplated  sale,  upon  which  the  plaintiff 
would  be  entitled  to  commissions,  were  first  mortgage  bonds  of  the 
company  at  the  specified  price  of  $111,500,  receiver's  certificates  at 
their  face  value,  upon  which  no  commission  was  to  be  charged,  cer- 
tain shares  of  the  company,  and  the  claim  against  it  for  $2,800.  It 
is  not  claimed  that  the  plaintiff  procured  a  purchaser  for  the  bonds, 
the  certificates,  the  shares,  or  the  claim  against  the  company,  but  Aat 
he  did  interest  the  Federal  Mining  &  Smelting  Company  in  the  prop- 
erty of  the  Iron  Motmtain  Tunnel  Company,  and  that  as  a  result 
thereof  it  bought  on  July  18,  1915,  at  a  foreclosure  sale,  the  property, 
assets,  and  effects-  of  said  Iron  Mountain  Tunnel  Company  for  the 
sum  of  $110,000,  and  the  complaint  sets  up  that  the  defendant  has 
been  paid  the  full  face  value  of  the  receiver's  certificates,  and  that  a 
dividend  has  been  declared  upon  said  bonds,  amounting  to  $10.8167 
on  each  $100  par  value  thereof,  upon  which  plaintiff  demands  his  com- 
mission; that  is  to  say,  upon  a  contract  on  which  plaintiff  was  to 
sell  the  defendant's  bonds  for  $111,500>  plaintiff  claims  a  commis- 
sion because,  upon  the  foreclosure  sale  of  the  whble  property,  not 
of  the  defendant,  but  of  the  company,  some  of  whose  bonds  defend- 
ant held,  he  received  his  pro  rata  share,  amounting  to  about  $16,000. 

In  my  opinion  the  complaint  was  properly  dismissed,  as  no  reason- 
able interpretation  could  stretch  the  individual  contract  to  dispose 
of  the  defendant's  bonds  to  cover  a  purchase  of  the  tunnel  company's 
property,  assets,  and  effects  at  a  foreclosure  sale  thereof. 

The  judgment  appealed  from  should  therefore  be  affirmed,  with 
costs  to  the  respondent.    Order  filed. 

DOWLING  and  PAGE,  JJ.,  concur.    .  . 

SMITH,  J.  (dissenting).  The  defendant  owned  stock  and  bonds 
and  receiver's  certificates  of  the  Iron  Mountain  Tunnel  Company. 
This  property  was  in  the  hands  of  a  receiver,  and  was  to  be  sold  by 
the  receiver.  Plaintiff  was  acquainted  with  the  officers  of  the  Ameri- 
can Smelting  Company.  The  Federal  Mining  &  Smelting  Company 
was  a  subsidiary  corporation  of  the  American  Smelting  Companv.  He 
evidently  had  been  talking  with  the  defendant  about  seUing  the  defend- 
ant's interest  in  this  tunnel  company  to  this  smelting  company ;  there- 
upon, a  writing  was  execiiteid  between  them,  which  is  Exhibit  1.  It 
is  spoken  of  as  an  option  to  purchase.  It  is  really  a  brokerage  con- 
tract; it  provides  that  the  plaintiff  or  his  assigns  may  have  an  option 
to  purchase  within  30  days  all  of  the  stock  or  the  bonds  and  the  re- 
ceiver's certificates  at  certain  sums,  and  then  provides : 

"If  the  parties  to  whom  said  John  T.  Olarke  offers  my  honds  and  receiv- 
er's certificates  and  shares  of  stock  In  the  Iron  Mountain  Tunnel  Company 
do  not  purchase  these  bonds,  certificates,  and  shares  under  this  option,  but 
later  on,  within  six  months,  acquire  my  interest  in  the  property,  I  agree  to 
pay  to  said  Olarke  a  commission  of  10  per  cent,  on  the  amount  I  receive  for 
my  interests  in  said  property  as  above  specified." 

The  smelting  company  did  not  purchase  the  stock,  or  the  bonds,  or 
the  receiver's  certificates,  but  did  purchase  the  property  upon  the  re- 
ceiver's sale  within  the  six  months  specified.  The  defendant,  for  his 
interest  in  the  property,  got  some  $16,000;   the  plaintiif  claims  10 
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per  cent  of  this  sum,  or  about  $1,600,  under  this  contract  The  trial 
court  has  held  that  the  plaintiff  is  entitled  to  nothing,  apparently  be- 
cause he  did  not  sell  the  stock  and  bonds  and  receiver's  certificates  of 
the  defendant  I  am  unable,  however,  to  agree  with  this  conclusion. 
The  provision  in  the  contract  is  alternative.  If  plaintiff  shotild  sdl 
the  stock,  or  bonds,  or  certificates  of  defendant,  he  was  to  have  his 
commission.  If,  however,  he  shall  not  sell  the  stocky  bonds,  and  cer- 
tificates, but  the  parties  to  whom  plaintiff  offers  the  same  shall  "acquire 
defendant's  interest  in  the  property,"  plaintiff  was  to  have  a  10  per  cent 
commission'on  the  amount  received  "for  my  interest  in  said  property." 
Now,  that  property  was  in  the  hands  of  the  receiver  for  sale ;  it  could 
only  be  purchased  from  the  receiver,  so  that  the  contract  must  have 
contemplated  the  purchase  of  the  property  from  the  receiver.  It  was 
not  provided  that  that  purchase  should  be  upon  a  private  sale,  any 
more  than  upon  a  public  sale  by  the  receiver. 

It  is  argued  that  any  one  had  the  right  to  purchase  upon  public 
sale,  and  that  the  contract  could  not  have  intended  to  give  to  the  plain- 
tiff the  right  to  10  per  cent,  in  case  the  purchase  happened  to  be  made 
by  some  one  to  whom  he  had  offered  the  property.  This  is  fully  an- 
swered by  the  fact  that  it  was  provided  in  the  contract  that  Clarke,  or 
his  assigns  or  customers,  should  send  a  mining  engineer  to  examine 
the  property,  which  was  in  fact  done,  and  it  was  upon  the  report  of 
this  mining  engineer  that  this  purchase  was  made  by  the  smelting  com- 
pany at  this  public  sale.  The  defendant  wanted  Clarke  to  get  the 
smelting  company  interested  in  this  property,  and  to  purchase  the 
property  itself,  if  they  would  not  purchase  his  securities,  and  the  con- 
tract seems  to  me  to  be  plain  to  give  to  Clarke  bis  10  per  cent,  upon 
the  amounts  the  defendant  received  from  the  property  if  the  smelting 
company,  Clarice's  customer,  did  in  fact  acquire  the  property.  This 
construction  also  is  borne  out  by  what  follows  in  the  contract : 

"But  this  commission  of  10  per  cent,  will  not  be  on  a  sale  I  may  make 
after  June  13,  1915,  to  a  party  who  has  had  a  certain  mining  engineer  bgr  the 
name  of  B.  F.  Haley,  of  Wallace,  Idaho,  during  May,  1915,  examine  this 
property — ^It  being  also  understood  that,  If  Haley's  client  purchases  the 
property  prior  to  June  13,  1915,  I  am  to  pay  Clarke  a  commission  of  5  per 
cent,  on  sale  price  of  my  Interest" 

This  provision  indicates  that,  when  a  sale  of  "defendant's  interest" 
is  spoken  of,  the  reference  is  to  the  acquisition  of  such  interest,  either 
directly  or  by  a  purchase  of  the  property.  Moreover,  the  provision 
of  the  contract  that  Clarke  or  his  assigns  or  customers  shall  send  an 
engineer  to  examine  the  property  in  part  reads: 

"Said  examination  being  for  the  purpose  of  assisting  said  Clarke,  his  as- 
signs or  customers.  In  the  sale  of  the  mining  pn^perty  at  of  my  holdings,"  etc. 

I  can  only  read  the  contract  to  give  to  the  plaintiff  his  commission  if 
the  sale  be  either  of  defendant's  stock,  bonds,  and  certificates  or  of 
the  property  itself,  which  would  thereby  pass  title  to  "defendant's  in- 
terest" in  the  property. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event, 

SHEARN,  J.,  concurs. 
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(1S4  App,  DlT.  640) 

OAVINATO  V.  PICCIRIUJ, 

»  

(Supreme  Court,  Appellate  Dlvifiion,  First  Department    Norember  8^  ljD18.) 

Fbaui>s,  Statute  of  ^=s»23(2) — ^Buiij>ino  CtONSTbuction— Obiginal  PROiafii; 
Oral  agreement  between  O.,  president  of  mortgagor  corporation,  and 
the  mortgagee,  that  C.  would  erect  building  for  the  mortgagor,  and  mort- 
gagee would  pay  G.  the  difference  between  the  cost  of  the  building  and 
the  proceedB  of  loans  to  be  obtained  by  the  mortgagor  to  be  turned  over 
to  O.,  was  nonenforceable  by  C,  as  within  the  statute  ef  frauds,  not  be- 
ing an  original  undertaking  by  mortgagee,  but  an  agreement  to  answer 
for  debt  of  mortgagor. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mary  Cavinato,  as  administratrix,  against  Attilio  Picci- 
rilli.  Judgment  on  the  pleadings  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  CLARKE,  P,  J.,  and  LAUGHUN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Achille  J.  CHshei  Hoschek,  of  New  York  City,  for  appellant. 

Pressinger  &  Newcombe,  of  New  York  City  (Richard  S.  Newcombe, 
of  New  York  City,  of  counsel,  and  Elmer  E.  Wigg,  of  New  York 
City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  On  the  complaint  and  answer  the  defendant  moved 
for  judgment  on  the  pleadings  and  the  motion  was  granted.  The 
plaintiff  alleges  that  her  intestate,  one  Cavinato,  was  president  of 
the  Sixth  Avenue  and  Fourth  Street  Realty  Corporation,  which  owned 
certain  buildings  in  the  borough  of  Manhattan,  New  York,  which  were 
to  be  torn  down  for  the  erection  on  the  same  site  of  a  12-story  brick 
and  iron  building;  that  defendant,  on  behalf  of  the  company  and 
under  its  direction  and  supervi§ion,  demolished  the  buildings;  that 
thereafter  the  decedent  and  defendant  made  a  verbal  contract  whereby 
the  former  agreed  to  "go  ahead"  with  the  erection  of  the  building 
for  the  company  and  to  expend  money  thereon,  and  defendant  agreed 
to  reimburse  him  therefor  over  and  above  payments  made  to  him 
by  the  company;  that  they  further  agreed  that  the  company  should 
obtain  as  large  loans  by  mortgages  on  the  premises  as  it  could  secure, 
and  turn  the  proceeds  over  to  the  decedent,  and  defendant  agreed  to 
pay  the  difference  between  the  amount  expended  by  decedent  and 
the  amount  received  by  him  as  the  proceeds  of  the  loans,  and  that 
the  decedent,  who  had  full  authority  from  the  company  therefor, 
would  execute  and  deliver  to  defendant,  on  behalf  of  the  company, 
a  mortgage,  on  the  premises  for  the  amount  defendant  was  to  pay; 
that  decedent  proceeded  with  the  work,  and  expended  $97,695.61 
thereon,  and  received  $40,000  from  a  loan  obtained  by  the  company 
on  the  premises,  and  $3,196.36  from  the  company  in  addition  thereto, 
and  rendered  a  statement  to  defendant,  showing  a  balance  of  $54,- 
499.25  owing  to  the  decedent,  payment  of  which  he  demanded  of  de- 
fendant, offering  to  execute  and  deliver  to  defendant  a  mortgage 
from  the  company  on  the  premises  for  the  amount,  but  that  defendant 
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refused  to  pay  the  amount  or  to  accept  the  mortgage ;  that  the  de- 
cedent, owing  to  the  defendant's  breach  of  the  contract,  was  unable 
to  proceed  further,  but  had  duly  performed  the  agreement  on  his 
part  down  to  that  time ;  that  decedent  was  at  all  times  ready,  willing, 
and  able,  and  authorized  and  offered,  to  execute  to  defendant  the 
bond  and  mortgage  of  the  company  in  accordance  with  the  agreement, 
but  that  defendant  failed  and  refused  to  accept  the  same,  or  to  make 
the  payment ;  that  the  company  is  now  in  effect  insolvent,  and  the 
premises  have  been  sold  on  the  foreclosure  of  a  mortgage  owned  by 
defendant  and  his  brother  for  $25,000,  which  defendant  caused  to  be 
foreclosed  in  order  to  defeat  the  rights  of  the  decedent ;  and  that  de- 
fendant purchased  the  premises  on  such  sale.  The  complaint  con- 
tains other  allegations  wholly  irrelevant  to  the  cause  of  action  attempt- 
ed to  be  pleaded.  Judgment  is  demanded  for  said  balance  of  $54,- 
499.25,  together  with  interest. 

It  is  not  expressly  alleged  that  the  decedent  had  a  contract  with 
the  company  for  the  erection  of  the  building,  but  that  is  fairly  im- 
plied ;  for  otherwise  he  would  have  had  no  right  to  erect  it,  and  it 
would  have  been  under  no  obligation  to  make  the  payments  which 
it  appears  it  did  make  to  him.  It  is  not  alleged  that  defendant  con- 
tracted with  the  company  to  erect  the  building,  and  that  he  did  not 
would  seem  to  follow  from  the  allegations  to  th^  effect  that  the  de- 
cedent was  to  proceed  with  the  erection  of  the  building  for  the  com- 
pany. So  far  as  appears,  the  defendant  had  no  interest  in  the  erec- 
tion of  the  building,  and  was  not  a  party  to  the  contract  under  which 
it  was  to  be  erected.  The  verbal  agreement,  as  alleged  on  the  part  of 
the  defendant,  to  reimburse  the  decedent,  appears  to  have  been  an 
agreement  to  answer  for  the.  debt  of  the  company.  The  statute  of 
frauds  is  pleaded  as  a  defense.  The  defendant's  agreement  with  the 
decedent,  as  pleaded,  was  not  an  original  undertaking,  for  it  is  not 
alleged  that  the  defendant  was  interested  in  the  construction  of  the 
building,  or  in  the  company,  or  that  the  decedent  would  not  have  made 
the  expenditures,  but  for  tiie  defendant's  agreement  to  reimburse  him. 
On  the  theory  of  a  personal  agreement  between  the  defendant  and 
the  decedent,  therefore,  it  would  be  within  the  statute  of  frauds. 

The  reasonable  construction  6f  the  allegations  of  the  complaint  is, 
however,  that  the  defendant's  agreement  was  with  the  decedent  as 
president  of  the  company,  and  was  an  agreement  to  loan  money  to 
it,  which  it  was  to  pay  over  to  the  decedent,  and  that  the  loan  was  to 
be  secured  by  the  company's  mortgage,  or  by  its  bond  and  mortgage. 
The  company,  not  the  decedent,  was  to  give  the  security  and  be- 
come liable  to  defendant  for  the  repayment  of  the  mon^y.  If  there 
was  a  breach  of  the  agreement  on  the  part  of  the  defendant,  the 
cause  of  action  was  therefore  vested,  not  in  the  decedent,  but  in  the 
company.  If  there  was  an  independent  original  undertaking  on  the 
part  of  the  defendant  with  the  plaintiff,  and  he  made  the  expendi- 
tures in  reliance  thereon,  that  is  not  sufficiently  alleged. 

It  follows,  therefore,  that  the  order  should  be  affirmed,  with  $10 
costs  and  disbursements.    Order  filed.    All-concurl 
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(184  App.  Dlv.  60^). 

FOWLBB  V.  NEW  YOBK  HERALD  CO. 

(Supreme  Court,  Appellate  Dlvlslou,' First  Department    November  8,  1918.) 

L  UbBL  and  SI.AJBTDBB  ^=»45(2) — QuAunsD  Pbivilbob— BUSINBOS  Intbbbst. 
Where  defendant  newspaper  was  Interested  In  advertising  a  Chinese 
editor's  views  as  to  trade  relations,  when  such  editor  was  denounced  by 
plaintiff  as  an  impostor,  newspaper  had  qualified  privilege  to  defend  edi- 
tor ftom  unjust  and  false  charges,  even  if  defense  revealed  or  explained 
infirmities  or  peculiarities  of  plaintiff. 

2.  LinBL  AND  Slandkb  ^s»123(8,  10) — QuAunXD  PmiviucoB— Question  vob 

JUBY. 

Whether  defendant  new^mper  in  its  publication  went  beyond  legal 
privilege  to  defend  foreign  editor,  whose  presentation  of  trade  relations 
it  had  been  sponsoring,  from  plaintiff's  unjust  attacks  and  false  charges, 
was  question  of  fact  for  jury,  in  determining  liability  and  ttmonnt  of 
punitive  damages. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  Fowler  against  the  New  York  Herald  Company. 
From  a  judgment  for  plaint iflf,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Judgment  and  order  reversed, 
and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
SHEARN,  and  MERRELL,  JJ.  ■  '  ^ 

Jay  &  Candler,  of  New  York  City  (Robert  W.  Candler,  of  New 
York^  City,  of  counsel,  and  John  H-  Bogardus,  of  New  York  Oty, 
on  the  bnef),  for  appellant. 

George  Hiram  Mann,  of  New  York  City  (Emil  E.  Fuchs,  of  New 
York  City,  of  counsel,  and  George  Cohen,  of  New  York  City,  on  the 
brief),  for  respondent. 

SMITH,  J.    This  action  is  brought  to  recover  damages  for  an  alleg-  * 
ed  libel  printed  of  the  defendant  upon  the  18th  and  19th  days  of  Oc- 
tober,  1908.     At  that  time  the  plaintiff  was  United  States  consul 
general  at  Chefoo,  China,  and  was  in  America  on  leave  by  reason  of 
certain  physical  infirmities  from  which  he  was  suffering. 

Upon  October  IS,  1908,  Li  Sum  Ling,  a  Chinaman,  was  in  Boston, 
and  was  about  to  make  a  speech  before  the  Chamber  of  Commerce. 
He  was  quite  extensively  advertised  as  a  Chinese  editor  who  was 
interested  in  the  furtherance  of  trade  relations  between  the  United 
States  and  China.  He  had  had  an  interview  with  Secretary  Root. 
He  was  the  editor  of  the  Chinese  Mail,  and  of  another  paper  in  China, 
and  the  defendant  had  interested  itself  quite  extensively  in  adver- 
tising him  in  this  coimtry,  and  in  procuring  appointments  for  him  to 
appear  consipicuously  in  different  cities. 

Upon  this  15th  day  of  October,  while  this  Chinaman  was  at  the 
Hotel  Touraine,  and  was  lunching  with  two  of  the  representative^ 
of  defendant's  paper,  the  plaintiff  sent  to  him  a  red  card  upon  which 
were  some  Chinese  characters,  which,  when  spoken,  partly  resembled  in 
sound  the  plaintiff's  name.    He  was  shown  up  to  the  Chinaman's  apart- 
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ment.  He  was  almost  blind,  so  that  he  had  to  feel  his  way  along  the 
walls,  and  he  was  very  deaf,  so  that  he  could  hear  nothing,  and  it  was 
necessary  to  write  a  question  that  was  asked  of  him.  I  will  not  describe 
in  detail  this  interview  between  the  plaintiff  and  the  Chinaman.  The 
plaintiff's  actions  were,  at  least,  very  peculiar,  especially  to  those  who 
did  not  know  who  he  was,  or  what  was  the  purport  of  his  business. 
He  took  occasion  to  insult  tiie  Chinaman,  and  told  him  that  he  was 
sorry  that  he  had  called.  He  went  out  from  that  interview  and  told 
the  hotel  manager  that  he  must  watch  out  for  that  man,  referring  to 
the  Chinaman.  He  sought  one  of  the  editors  of  the  Boston  Journal, 
and  denounced  the  Chinaman  as  an  imposter  and  a  fake.  This  in- 
terview with  the  editor  of  the  Boston  Journal  was  upon  the  next  day 
published  in  the  Boston  Journal,  but,  within  a  few  days  thereafter, 
was  withdrawn  as  published  through  a  mistake;  the  credentials  of 
the  Chinaman  being  acknowledged  to  have  been  valid.  Thereafter 
and  upon  the  same  afternoon  one  of  the  representatives  of  the  de- 
fendant, together  with  a  representative  of  a  Boston  paper,  had  an 
interview  with  the  plaintiff  at  his  home  in  Winchester;  but  this  in- 
terview was  not  satisfactory,  because  of  the  difficulty  in  asking  ques- 
tions of  the  plaintiff. 

Upon  the  18th  of  October  this  defendant  gave  an  account  of  this 
interview,  and  the  article  giving  this  account  is  one  of  the  articles  of 
which  complaint  is  made.  Upon  the  19th  of  October  another  article 
was  published  under  the  heading: 

"State  Department  may  Ask  Mr.  Fowler  for  Explanation.  Conduct  of  Con* 
sul  Who  Gave  Affront  to  Mr.  Li  Sum  Ling  in  Boston  Oannot  be  Explained  by 
Officials  in  Washington.    BeUeve  Physical  Oondition  is  to  Blame;** 

This   was  the  second  article,   and  made  a  ground  of  plaintiff's 

complaint.    The  defendant's  answer  consists  of  a  denial  of  the  pub- 

*  lication  as  alleged,  and  pleaded  certain  facts  in  mitigation  of  damages. 

At  the  close  of  the  charge  the  plaintiff's  counsel  made  this  request: 

"I  ask  your  honor  to  charge  that  Mr.  Li  has  nothing  to  do  with  this  case 
whatsoever,  and  that  it  was  no  provocation  for  the  defendant  to  write  an  ar- 
ticle against  this  plaintiff,  because  of  the  attitude  that  he  took  against  Mr.  LL 

"The  Court:  I  so  charge. 

'^Defendant's  Ck>ansel:   I  except'* 

In  the  amended  complaint  it  is  alleged  on  information  and  belief : 

'That  on  or  about  the  15th  day  of  October,  1908»  and  for  some  time  prior 
thereto,  and  for  some  time  subsequent  thereto,  one  li  8am  Ling,  a  Chinaman, 
was  visiting  in  and  traveling  through  certain  cities  in  certain  states  of 
the  United  States  of  America,  under  the  supervision,  guidance,  and  patronage 
of  the  defendant  herein,  and  receiving  remuneration  therefor  from  said  de- 
fendant and  one  James  Gordon  Bennett,  a  man  largely  interested  in  the  diree* 
tion,  control,  and  publication  of  the  said  the  New  York  Herald." 

In  the  amended  answer  these  allegations  were  not  denied,  and  the 
defendant  alleged : 

''That  the  said  defendant  herein  had  been  for  a  long  time  prior  to  the  said 
15th  day  of  October,  1908,  likewise  interested  in  the  said  educational  matters 
and  trade  relations,  and  had  advocated  a  closer  alliance  between  the  United 
States  of  America  and  the  empire  of  China*  and  was  interested  in  the  inve^* 
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tigatlons  made  by  tbe  said  XA  Sum  lAng,  and  in  the  publication  of  his  views 
of  the  conditions  and  relations  as  he  found  them  to  exist,  and  ftom  time  to 
time  published  numerous  articles  in  respect  thereto  and  in  respect  to  the  said 
Li  Sum  Ling." 

[1,2]  The  evidence  discloses  that  not  only  was  the  defendant  in- 
terested in  tiiis  question,  which  was  being  presented  in  this  country 
l^  the  Chinaman,  and  not  only  had  it  published  various  articles  about 
this  man,  but  that  the  defendant  had  taken  an  active  interest  in  .ad- 
vertising his  views  and  of  obtaining  opportunities  for  the  said  Li 
Sum  Ling  to  present  his  views  in  public  places,  to  an  extent,  there- 
fore, that  the  defendant  in  part  stood  sponsor  for  him  before  the 
American  public.  When,  therefore,  he  was  denounced  by  the  plaintiff 
publicly  as  an  impostor,  the  defendant's  natural  course,  not  only  in 
defense  of  the  man  for  whom  it  had  thus  stood  sponsor,  but  also  in 
defense  of  itself,  was  to  defend  the  Chinaman  from  unjjust  attacks 
and  false  charges,  even  if  such  defense  called  forth  a  revelation  or 
explanation  of  the  infirmities  or  peculiarities  of  the  plaintiff.  The 
defendant  had  a  qualified  privilege  so  to  do.  Newell  on  Slander  and 
Libel  (3d  Ed.)  §  561  et  seq, ;  Odgers  on  Libel  and  Slander,  196  et  seq. ; 
Ashcroft  V.  Hammond,  197  N.  Y.  488,  90  N.  E.  1117;  Hamilton  v. 
Eno,  81  N.  Y.  116;  Hill  v.  Durham  House  Drainage  Co.,  79  Hun, 
335,  29  N.  Y.  Supp.  427.  Whether  the  defendant  in  its  publication 
went  beyond  its  legal  privilege,  and  should  be  charged  with  malice, 
was  a  question  of  fact  for  the  jury,  both  in  determining  defendant's 
liability,  and  also  in  determining  the  amount  of  punitive  damages 
which  should  be  awarded  in  case  liability  were  found.  It  was  not 
true,  therefore,  that  this  Chinaman  had  nothing  whatever  to  do  with 
this  case,  nor  was  it  true  that  the  attitude  of  the  plaintiff  towards  the 
Chinaman  was  no  provocation  for  the  writing  of  the  article. 

There  are  other  grounds  upon  which  this  judgment  is  challenged, 
upon  some  of  which  the  justices  of  this  court  are  not  wholly  in  ac- 
cord. It  is  not  necessary  to  discuss  them  in  this  opinion,  as  they 
may  not  be  presented  upon  another  trial. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  the  event.  Order  filed.  All  con- 
cur. 


SILVERMAN  V.  TAI.IANOFF  et  al. 

(Supreme  Court,  Ai^ellate  Term,  First  Department.     November  14,  1018.) 

Masteb  and  Servant  ^s>87— Bbbaoh  of  CJonteact^-IUoht  of  Action. 

Ad  employ^  uuder  a  contract  whereby  she  was  to  work  for  three  weeks 
in  return  for  instruction  In  the  trade  of  making  hats,  cannot  recover  for 
breachfOf  contract,  where  che  has  voluntarily  accepted  other  employment 
before  the  completion  of  her  instruction  in  hat-making. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Sarah  Silverman  against  Morris  Talianoif  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  ordered. 
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Argued  October  term,  1918,  before  GUY,  BITUR,  and  MUI/- 
LAN,  JJ. 

S.  G.  Nissenson,  of  New  York  City,  for  appellants. 
Julius  D.  Tobias,  of  New  York  City,  for  respondent 

GUY,  J.  The  summons  herein  bears  the  dual  indorsement  "Breach 
of  Contract"  and  "Conversion." 

Plaintiff  testified  that  she  paid  defendant  $50  in  advance  for  in- 
struction in  the  trade  of  making  hats,  she  also  agreeing  to  work  three 
weeks  for  nothing ;  that  he  taught  her  for  a  week,  and  after  the  week 
he  put  her  upon  other  work,  for  which  she  was  paid.  At  another  part 
of  her  testimony  she  testified  that  she  was  taught  the  making  of  hats 
for  three  weeks,  and  that  after  that  time  defendant  ceased  to  give  her 
instruction  in  hat-making. 

It  is  needless  to  consider  whether  plaintiff  made  out  a  cause  of  ac- 
tion for  breach  of  contract;  she  having  voluntarily  accepted  other 
employment  from  defendant  before  the  completion  of  her  instruction 
in  hat-making.  The  case  was  tried  on  the  theory  of  conversion,  and 
the  trial  justice  awarded  judgment  on  that  ground,  granting  body 
execution.  There  is  no  proof  in  the  case  to  warrant  a  judgment  in 
conversion. 

The  judgment  must  therefore  he  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 


(184  App.  Div.  629) 

CIARLA  V.  SOLVAY  PROCESS  CO. 

(Supreme  Court,  Appellate  Dlvlsidn,  Third  Department.    November  13,  1918.) 

Masteb  and  Sbbvant  «=»385(2Q)—C0MPBNaATiOH—BoNUSBS— "Wages." 

Bonuses  to  encourage  effldency  and  economy  and  to  keep  the  employes, 
based  on  a  percentage  of  wages,  paid  voluntarily  by  the  employer, 
must  be  Included  in  calculating  wages  under  Workmen's  Compensation 
Act;  ''wages"  meaning  the  money  rate  at  which  serTlce  is  recomp^ised 
under  the  contract  of  lilring,  including  a  reasonable  value  of  board,  rent, 
housing,  and  lodging,  or  similar  advantages  received  from  the  employer. 
[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Wages.] 
Woodward,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  (Consol.  Laws, 
c.  67)  by  Incorata  Ciarla  for  compensation  for  the  death  ^f  Oswald 
Ciarla,  opposed  by  the  Solvay  Process  Company,  employer  and  self- 
insurer.  From  so  much  of  an  award  by  the  State  Industrial  Commis- 
sion as  is  represented  by  the  bonuses  to  the  claimant  during  the  year 
preceding  his  injury,  the  employer  appeals.    AflSrmed. 

Aitued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ, 
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H.  Duane  Bfuce,  of  Sj^racuse,  for  appellant 

Smith,  Hayden  &  Setnght,  of  Syracuse,  for  respondent  Ciarla. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New  York 

City  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  respondent 

State  Industrial  Commission* 

LYON,  J.  The  question  involved  upon  this  appeal  is  whether  the 
claimant  is  entitled  to  have  certain  bonuses  paid  him  during  the  year 
of  his  employmient  immediately  preceding  the  injury,,  considered  as 
part  of  his  wages. 

Oswald  Ciarla,  under,  the  name  of  Antonio  Siivaggio>  b(^an  work 
for  the  Solvay  Process  Company  May  17;  1915.  He  continued  until 
his  death  August  7,  1917.  During  the  year  immediately  preceding^  his 
death  there  was  paid  to  him  certain  bonuses,  known  as  "production" 
bonuses,  aggregating  $127.98.  The  payments  were  made  to  him  in 
monthly  sums>  based  upon  k  certain  determined  percentage  of  his 
wages,  as  a  gift,  and  not  a^s  a  part  of  his  contract  of  employment.  Dur- 
ing January,  1917,  there  was  paid  him  by  the  company  a  "special*' 
bonus,  amounting  to  $26.13,  computed  upon  the  basis  of  8  per  centum 
of  the  wages  paid  him  during  1916.  There  was  also  paid  him  by  the 
company  a  "service"  bonus  of  1%  per  cent,  upon  the  wages  paid  him 
during  the  first  year  of  his  employment,  amounting  to  $4.90.  All  these 
bonuses,  aggregating  $159.01,  were  paid  voluntarily  by  the  company, 
and  in  no  wise  as  part  of  its  agreement  to  pay  the  deceased  for  his 
services  as  an  employt  The  claimant  urges  that  she  is  entitled  to 
have  these  sums  considered  as  part  of  his  wages  in  making  an  adjust- 
ment of  the  compensation  to  which  she  as  widow  is  entitled.  The  com- 
pany disputes  this  claim.  ' 

For  the  "production"  bonus  the  company  issued  the  following  cer- 
tificate : 

"The  Solvay  Process  Company,  Bontw  ft)r  August,  1916.  The  directors  of 
the  company  hereby  announced  that  the  company  will  pay  to  all  its  employ^ 
not  under  participation  agreement  a  special  bonus  for  the  month  of  August, 
1916.  By  applying  at  the  paymaster's  oflSce  September  12,  1916y  the  bonus 
may  be  obtained.  Thus  voluntarily  paying  this  bonus^  the  directors  desire  to 
recognize  the  present  emergency  conditions  of  work,  and  to  encourage  each 
employ^  to  make  his  work  as  efficient  and  economical  as  possible,  eliminating 
all  waste  both  of  material  and  effort  [Signed]  P.  R.  Hazard,  President. 
[Signed]  John  D.  Pennock,  General  Manager." 

The  notice  accompanying  the  July,  1917,  bonus  was  in  practically 
the  same  form,  to  which  there  was  added  : 

"It  has  been  noticed  of  late  that  absences  from  work  without  excuse  hare 
increased  very  much.  Operation  of  the  plant  and  ctmstmction  cannot  proceed 
economically  unless  employ^  attend  faithfully  and  constantly  to  their  duties. 
Unless  a  good  excuse  for  absence  Is  given  to  the  foreman  In  advance,  the  com- 
pany may  be  obliged  to  withhold  the  bonus  from  those  men  who  during  a 
given  month  are  absent  ttcan  their  work  an  unreasonaUe  number  of  days." 

The  "special"  bonus  was  declared  in  1916,  "in  recognition  of  the 
faithful  and  efficient  work  done  by  its  employes  during  the  past  year 
under  unusual  and  emergency  conditions."  No  notice  was  posted  as  to 
the  "service"  bonus. 
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"  'WagefiT  means  the  money  rate  at  whidi  the  ietrloe  rendered  Is  recom- 
pensed undMT  the  contract  of  hiring  in  force  at  the  time  of  the  acddent,  lih 
eluding  the  reasonable  value  of  board,  rent,  housing,  lodging,  or  similar  ad- 
vantage received  from  the  employer/' 

These  bonuses  were  paid  "to  encourage  each  employe  to  make  his 
work  as  efficient  and  economical  as  possible,  eliminating  all  waste  both 
of  material  and  effort."  They  were  paid  in  order  to  keep  the  men,  and 
as  wages. 

The  cases  of  Sloat  v.  Rochester  Taxicab  Co.,  177  App.  Div.  57, 163 
N.  Y.  Supp.  904,  Walker  v.  Skillman  (Com.  PU  38  N.  J.  Law  J.  269, 
and  Skailes  v.  Blue  Anchor  Line,  4  B.  W,  C.  C.  16,  are  in  point,  and 
hold  that  voluntary  gifts  to  an  employe  are  properly  considered  as 
wages. 

The  award  should  be  affirmed. 

JOHN  M.  KELLOGG,  P.  J.,  and  COCHRANE  and  HENRY  T. 
KELLOGG,  JJ.,  concur.    WOODWARD,  J.,  dissents. 


(184  App.  Div.  623) 

In  re  SISSON,  State  Excise  Ck>m'r. 

In  re  DECKER'S  CBRTIFICATa 

(Supreme  €k>nrt,  Appellate  Division,  Third  Department    November  13,  1018.) 

.1.  Intoxicating  Liiquobs  ^s>106(3) — Rsvocation  of  Lioknss— Fauu  Stais- 
MENT  IN  Application. 

Where  liquor  license  tax  certiflcate  bolder  at  one  address  was  denied 
license  by  tbe  commission  appointed  under  Liquor  Tax  Law,  f  8,  as 
amended  by  Laws  1917,  c.  623,  and  applied  for  license  at  another  place, 
which  was  granted,  and  he  gave  notice  of  abandonment  of  such  places 
vrith  transfer  to  his  original  place  of  business,  his  license  was  not  rev- 
ocable for  the  false  statement  in  the  application  that  he  would  carry  on 
the  business  lawfully  at  the  second  address. 
2.  Intoxicating  Liquobs  <S=»66(4) — ^Transfer  of  License— Consent  of  Con- 
tiguous Owners. 

Where  the  holder  of  liquor  tax  certificate  at  one  address  was  denied  a 
license  by  commission  appointed  under  Liquor  Tax  Iaw,  S  8^  as  amended 
by  Laws  1917.  c  623,  and  secured  license  for  another  address,  which  he 
abandoned,  transferring  it  to  his  old  address,  the  consent  of  property  own- 
ers within  300  feet  was  not  necessary,  in  view  of  section  15,  subd.  8^  where 
liquors  had  been  sold  at  the  original  address  continuously  from  1890. 

Appeal  from  Special  Term,  Ulster  County. 

Petition  by  Herbert  S.  Sisson,  as  State  Commissioner  of  Excise, 
for  an  order  revoking  liquor  tax  certificate  No.  18075,  held  by  Wil- 
liam A.  Decker.  From  an  order  revoking  the  certificate,  Decker  ap- 
peals.   Reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Van  Etten  &  Cook,  of  Kingston  (Andrew  J.  Cook,  of  Kingston,  of 
counsel),  for  appellant. 

Harrv  D.  Sanders,  of  Buffalo  (Porter  L.  Merriman,  of  Albany,  of 
counsel),  for  respondent. 

^s»For  oUier  cases  bm  same  topic  ft  KEY-NUMBER  in  all  Kej-Niunbered  DlgssU  A  Indeses 
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LYON,  J.  This  is  an  appeal  from  an  order  cajoceUng  a  liquor  tax 
certificate.  The  facts  are  undisputed.  William  A.  Decker  was  the 
holder  of  a  liquor  tax  certificate  for  the  year  ending  September  30, 
1917,  for  the  premises  No.  448  Broadway,  in  the  dty  of  Kingston, 
N.  Y.  Since  1890  the  traflfe:  in  liquors  had  been  carried  on  at  that 
place.  For  the  year  ending  September  30,  1917,  traffic  in  liquors 
had  also  been  conducted  at  No.  571  Broadway,  in  said  city4  The  com- 
mission appointed  pursuant  to  section  8  of  the  Liquor  Tax  Law 
(Consol.  Laws,  c.  34),  as  amended  by  chapter  623  of  the  Laws  of 
1917,  to  reduce  the  number  of  places  in  the  town,  designated  No. 
571  Broadway  as  a  place  in  which  traffic  might  be  continued,  and  No. 
448  Broadway  as  a  place  where  a  liquor  tax  certificate  might  not 
be  issued  for  the  coming  year.  Thereupon  the  appellant  secured 
possession  of  No^  571  Broadway  and  took  out  a  liquor  tax  certificate 
for  such  premises  for  the  year  commencing  October  1,  1917.  On 
October  13,  1917,  he  procured  a  transfer  of  said  certificate  to  No. 
448  Broadway,  and  filed  notice  of  abandonment  of  the  traffic  at  No. 
571  Broadway.  Concededly  no  consents  have  been  obtained  of  the 
owners  of  premises  within  300  feet  of  No.  448  Broadway,  nine-tenths 
of  the  inclosed  cubic  space  of  which  was  occupied  as  dwellings.  There- 
upon this  proceeding  was  instituted.  The  court  made  an  order  re- 
voking tihe  liquor  tax  certificate.  Concededly,  if  these  consents  are 
necessary,  the  order  canceling  the  certificate  must  be  affirmed.  If 
not,  the  order  must  be  reversed. 

The  Legislature  declared  that  the  purpose  and  intent  of  the  amend- 
ment of  section  8  in  1917  was  (1)  to  reduce  on  and  aftef  October  1, 
1917,  the  number  of  places  in  which  the  business  of  trafficking  in 
liquors  to  be  drunk  upon  the  premises  where  sold  in  cities  having  by 
the  last  state  census  a  population  of  55,000  or  less  to  a  ratio  of  not 
exceeding  one  certificated  place  for  each  500  of  the  population  of 
said  city;  and  (2)  to  prevent  at  any  time  after  the  act  took  effect 
the  issuance  of  a  certificate  in  addition  to  those  herein  provided  for 
in  any  such  city  until  the  ratio  between  the  population  of  such  city 
and  the  number  of  places  situated  therein  for  which  such  certificates 
have  been  issued  and  are  outstanding  shall  exceed  the  ratio  of  750 
to  one.  Section  8,  as  amended,  provided  that,  when  a  notice  of  aban- 
donment and  transfer  had  been  filed,  an  application  for  a  certificate 
to  carry  on  such  traffic  in  liquors  at  the  place  to  \;v4iich  the  transfer  is 
made  shall  be  made  in  due  form  to  the  proper  officer  within  60  days 
after  filing  such  notice.  Section  15  provided  what  statement  should 
be  made  upon  application  for  liquor  tax  certificates ;  and  subdivision 
8  of  that  section,  as  amended  in  1917,  provided  when  consents  of 
property  owners  of  dwellings  within  300  feet  of  the  nearest  entrance 
must  be  filed,  "except  that  such  consent  shall  not  be  required  in  cases 
where  such  traffic  in  liquor  was  actually  lawfully  carried  on  in  said 
premises  so  described  in  said  statement  on  the  23d  day  of  March, 
1896." 

In  People  v.  Brush,  179  N.  Y.  93,  71  N.  E.  731,  it  was  held,  where 
traffic  in  liquors  was  carried  on  at  certain  premises  on  March  23, 
1896,  the  fact  that  electors  voted  for  suspension  of  the  traffic  for  two 
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years  did  not  reqaifc  that  consents  of  the  owners  of  neighboring 
dwellings  should  be  secured  for  a  resumption  of  traflRc  when  the  elec- 
tors again  permitted  the  traffic  in  the  town.  In  Matter  of  Loper, 
53  App.  Div.  576,  66  N.  Y.  Supp.  13,  affirmed  165  N.  Y,  618,  59  N. 
E.  1125,  it  was  held  that  an  abandonment  by  a  tenant  of  traffic  in 
liquors,  made  against  the  express  agreement  of  the  tenant,  and  con- 
cealed from  the  owner  of  premises,  will  not  require  the  owners  to 
secure  the  required  consents  of  nearby  owners  for  an  application  made 
a  few  weeks  later.  The  owner  of  the  premises  No.  448  Broadway 
had  committed  no  act  evincing  an  abandonment  of  the  right  to  traf- 
fic in  liquors  at  those  premises.  As  was  said  in  Matter  of  Kessler, 
163N.Y.  205,  57N.  E.402: 

"In  order  to  deprive  the  place  of  the  privilege  conferred  by  the  statute.  It 
must  appear  that  there  was  a  real  and  substantial  abandonment  of  the  bnsl- 


[1,2]  We  think  that  the  court  erred  in  granting  an  order  revok- 
ing the  certificate  upon  the  ground  that  the  applicant  falsely  stated 
that  he  would  lawfully  carry  on  such  traffic  in  liquors  upon  said  prem- 
ises under  the  liquor  tax  certificate  applied  for,  and  that  he  was  not 
within  the  prohibition  of  the  Liquor  Tax  Law,  in  that  he  was  obliged 
to  obtain  the  consents  of  persons  residing  within  300  feet  of  the  prem- 
ises. 

The  order  appealed  from  must  be  reversed,  and  petition  dismiss- 
ed, with  costs  in  this  court.    All  concur. 


HASSEN  V.  ELM  COAL  00.  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department    November  13,  1918.) 

1.  MaSTEB    and     SBBVANT     ^=S>361 — ^WoBKHSR'S    COMPENflATION*-"HAZAB]>OUB 

Employment." 

Under  Workmen's  Compensation  Law,  {  2,  effective  at  the  time  of  the 
accident,  November  25,  1916,  coal  yards  were  not  classified  among  the 
''hazardous  employments." 

2.  Master   and    Servant   ^s:»361 — ^Workmen's  €k>MPEN8ATioN— "Hazardous 

Employment"— * 'Operating  a  Waoon." 

A  laborer,  Injured  by  coal  falling  on  him  while  he  was  engaged  In  un- 
loading coal  In  a  railroad  car  within  the  yard  of  his  employer,  was  not 
"operating  a  wagon,"  within  Workmen's  Compensation  Law,  §  2.  group  41, 
as  to  "hazardous  employment,"  where  his  duties  confined  Mm  to  the 
coal  yard  and  he  did  not  drive  or  deliver  coaL 

a  Master  and  Sebvant  ^s»8d7 — Compensation  AGBBBMSNT-nATrrHoaiTY  to 
Approve. 

Where  a  claim  was  not  within  Workmen's  Compensation  Law,  com- 
mission had  no  power  or  authority  to  approve  compensation  agreement 
entered  Into  by  employer  and  employ^,  pursuant  to  section  20,  or  to  en- 
force its  execution,  since  no  act  or  acqulesoenoe  could  confer  Jurisdiction 
of  th^.  subject-matter. 

4.  Master  and  Servant  ^=»400 — Compensation  Agreement— Pabtubs. 

If  claim  was  within  Jurisdiction  of  commission.  Insurance  carrier  did  not 
need  to  be  a  party  to  compensation  agreement  made  pursuant  to  Work- 
men's Compensation  Law,  §  20. 

^s»For  other  caies  see  same  topic  A  KST-NtlMBER  in  all  Rey-Kumbered  Digests  6  Indexea 
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Appeal  from  State  Industrial  Commission. 

Proceeding  for  ccwopensation  under  the  Workmen's  Compensation 
Law  by  George  Hassen,  employe,  against  the  Elm  Coal  Company,  em- 
ployer, and  the  United  States  Casualty  Company,  insurance  carrier. 
The  employer  and  employe  entered  into  an  agreement  for  payment  of 
compensation,  which  was  affirmed  by  the  State  Industrial  Commission, 
and  thereby  became  an  award.  Application  to  vacate  award  denied,  and 
the  insurance  carrier  appeals.  Reversed,  award  vacated,  and  claim  dis^ 
missed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE*  and  HENRY  T.  KELLOGG,  JJ. 

William  H.  Hotchkiss,  of  New  York  City,  for  appelllant. 
Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

COCHRANE,  J,  Claimant  was  a  laborer  employed  in  a  coal  yard. 
He  was  injured  by  s<»ne  coal  falling  on  him  while  he  was  imloading 
it  into  a  wagon  from  a  railroad  car  standing  in  the  yard  pf  the  em- 
ployer. The  employer  and  employe  entered  into  an  agreement  under 
section  20  of  the  Workmen's  Compensation  Law  (ConsoL  Laws,  c.  67) 
for  the  paym^t  of  c<mipensation,  which  agreement  was  in  the  form 
provided  by  said  section  and  was  subsequently  approved  by  the  com- 
mission. By  virtue  of  the  statute  (section  20)  such  approval  became 
an  "award."  Payments  were  made  under  this  award,  and  subsequently 
the  insurance  carrier  made  an  application  to  the  commission  to  va- 
cate it,  on  the  ground  that  the  claim  was  not  within  the  statute  and 
that  the  commission  was  therefore  without  jurisdiction.  This  appli- 
cation was  denied  by  the  commission,  and  the  insurance  carrier  ap- 
peals to  this  court. 

[1,  2]  The  accident  occurred  November  25,  1916.  At  that  time  coal 
yards  were  not  classified  among  the  hazardous  employments  under 
section  2  of  the  Workmen's  Compensation  Law,  and  tiie  employer  was 
not  engaged  in  conducting  any  hazardous  employment  under  the  act. 
It  is  suggested  that,  because  the  claimant  was  loading  coal  into  a 
wagon,  he  was  engaged  in  the  operation  of  the  wagon,  and  that  hence 
his  claim  falls  within  group  41  of  section  2  of  the  act.  It  does  not 
clearly  appear  what  caused  the  coal  to  fall  on  the  claimant,  but  there 
is  no  suggestion  that  any  movement  of  the  wagon  or  defect  therein  oc- 
casioned or  contributed  to  the  accident.  Claimant  was  not  a  teamster, 
nor  in  any  way  engaged  in  the  operation  of  the  vehicle.  His  duties 
confined  him  to  the  yard.  He  describes  himself  as  a  laborer,  and 
expressly  disclaims  that  he  was  a  driver,  or  that  he  delivered  coal. 
The  case  is  distinguishable  from  Matter  of  Dale  v.  Saunders  Brothers, 
218  N.  Y.  59, 112  N.  E.  571,  Ann.  Cas.  1918B,  703,  where  the  claimant 
was  a  teamster  operating  a  wagon,  and  the  work  of  loading  the  wagon 
was  incidental  to  his  duties  in  the  operation  thereof.  Here  the  claim- 
ant was  not  engaged  in  the  business  of  operating  a  vehicle,  as  in  the 
Dale  Case,  and  his  work  in  loading  the  wagon  was  not  incidental  to 
such  operation,  but  was  his  principal  and  in  fact  his  only  work  at  the 
time  of  the  accident.  The. case  is  not  distinguishable  in  this  particular 
from  Matter  of  Roberto  v.  John  F.  Schmadcke,  Inc.,  180  App.  Div. 
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143,  167  N.  Y.  Supp.  397,  where  the  claimant  was  injured  while  load- 
ing coal  into  an  automobile  truck  for  delivery  to  customers.  The  claim 
was  disallowed  in  that  case,  although  this  particular  point  was  not 
there  raised.  As  well  might  it  he  urged  that,  because  the  claimant 
was  unloading  coal  from  the  railroad  car  into  a  wagon,  he  was  en- 
gaged in  the  operation  of  a  railway,  and  so  within  group  1  of  section  2. 
[3,  4]  The  commission  was  of  the  opinion  that  the  claimant  was 
not  within  the  act,  but  thought  that  by  their  agreement  the  parties  had 
placed  it  beyond  their  power  to  question  the  jurisdiction  of  the  com- 
mission. The  insurance  carrier,  the  only  appellant  herein,  was  not 
a  party  to  that  agreement.  It  did  not  need  to  be  a  party,  if  the  claim 
was  within  the  jurisdiction  of  the  commission.  But  no  act  or  ac- 
quiescence on  the  part  of  any  one  can  confer  jurisdiction  of  the  sub- 
ject-matter of  a  controversy  on  a  court  or  body  exercising  the  same. 
This  principle  is  firmly  established,  and,  if  there  ever  was  any  doubt 
about  it,  such  doubt  was  removed  by  the  recent  case  of  Matter  of  Doey 
V.  Clarence  P.  Rowland  Co.,  Inc.,  224  N.  Y.  30,  120  N.  E.  53.  The 
following  extract  from  the  opinion  in  that  case  finds  special  pertinency 
here: 

''The  fact  that  the  determination  of  the  commission  had  been  acquiesced 
in  to  the  extent  that  certain  paym^its  had  been  made  thereonder,  and  an  ap- 
peal had  not  been  taken  therefrom,  could  not  prevent  either  of  sadi  parties 
raising  the  question  at  any  time  they  saw  fit.  This  follows  from  the  fact 
that  the  determination  was  a  nullity.  It  bound  no  one.  It  was  a  void  de- 
termination.** 

It  follows  that  the  commission  had  no  power  or  authority  to  ap- 
prove the  agreement  or  to  enforce  its  execution. 

The  decision  should  be  reversed,  the  award  vacated,  and  the  claim 
dismissed.    All  concur. 


aS4  App.  Div. 

URBAN  V.  TOPPING  BEOS,  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  13,  1918.) 

Mabteb  and  Servant  ^=»375(2) — Wx)bkmkn'8  Compensation — ^**Oxjt  of  and 
IN  THE  Course  of  the  Emplotment." 

Where  employ^,  five  minutes  after  quitting  time,  after  washing,  pat 
on  his  coat  and  hat,  and  then  turned  back  to  look  about  titie  working 
room  for  his  companions,  and  in  doing  so  put  his  head  Into  an  elevator 
shaft  and  was  killed  by  descending  elevator,  the  accident  did  not  arise 
"out  of  and  in  the  course  of  the  employment,"  within  Workmen's  Oom- 
pensation  Law. 

[Ed.  Note. — fV>r  other  definitions,  see  Words  and  Phrases,  Second 
Series,  Course  of  Employment] 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
a  67)  by  Paul  Urban,  administrator,  for  compensation  for  the  death 
of  Paul  Urban,  Jr.,  deceased  employe,  opposed  by  Toiling  Bros., 
employers,  and  the  Allied  Mutuals  Liability  Insurance  Company,  in- 
surance carrier.     From  an  award  of  the  State  Industrial  Commis- 
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sion,  the  employers  and  insorance  carrier  appeal.    Award  reversed, 
and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Arthur  Butler  Graham,  of  New  York  City  (Howard  J.  MacLach- 
lan,  of  New  Yoric  City,  of  counsel),  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New  York 
City  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  respondent 
State  Industrial  Commission. 

LYON,  J.  The  serious  question  involved  upon  this  appeal  is 
whether  the  injury  arose  out  of  and  in  the  course  of  the  emplo3rment. 
Paul  Urban,  the  deceased,  was  injured  while  at  work  for  Topping 
Bros.  Preliminary  to  the  taking  of  evidence,  the  deputy  commis- 
sioner inquired  as  follows: 

"Is  this  case  contested? 

"Mr.  Spiegel  (plalntUTs  attorney):  It  apparently  la. 

"Mr.  Archer:  Contested  on  what  ground? 

"Mr.  Gardiner:  On  the  ground  the  case  does  not  come  rightfully  under  the 
CompensatiDii  Iaw. 

"Mr.  Archer:  That  he  wasn't  engaged  in  a  hazardous  occupation? 

"Mr.  Gardiner:  No ;  the  accident  was  not  one  that  arose  out  of  and  in  the 
course  of  employment.** 

The  case  is  stated  by  the  attorney  for  the  claimant  as  follows : 

"Mr.  Spiegel:  This  concern  ceaoed  Work  at  5:30.  The  accident  occurred  at 
6'.35,  five  minutes  really  after  quitting  time. 

"Mr.  Archer  (d^uty  commissioner) :  On  the  premises? 

"Mr.  Spiegel:  Yes.  A  good  many  employes' had  left  the  place,  but  my  man 
and  several  others  were  still  on  the  premises,  although  they  quit  actual  wbrk. 
There  was  an  elevator  on  the  premises,  and  the  deceased  had  stepped  up  to 
the  elevator  in  order  to  caU  two  coemploy^  with  whom  he  usually  went  home. 
He  didn't  find  them  on  his  floor.  In  order  to  call  them,  he  looked  into  the 
elevator  shaft;  this  elevator  shaft  had  a  door  in  front  of  it,  which  had  a 
square  opening  about  the  height  of  a  man's  head,  and  as  he  put  his  face  in 
there  to  call  for  these  friends,  at  that  moment  the  elevator  descended,  and 
he  sustained  injuries  from  which  he  died.  The  contention  is  not  so  much 
that  while  he  was  on  the  premises  the  accident  occurred,  but  in  the  course 
of  his  employment  My  friend's  contention  is»  possibly,  that  it  did  not  arise 
ont  of  and  in  the  course  of  his  actual  employment.  That  is  the  only  bone  of 
contention.  I  think  everything  else  is  conceded.  There  would  be  no  dispute 
to  anything  dse.  We  would  like  a  mling  if  this  falls  within  the  Compensa- 
tion Law. 

"Mr.  Archer:  What's  your  statement? 

"Mr.  Gardiner:  The  man  had  finished  his  work  for  the  day,  had  washed  up, 
had  put  on  his  coat  and  hat  and  started  out,  and  then  returned  to  call  down 
the  elevator  shaft  to — 

"Mr.  Archer:   By  'started  out'  you  mean  he  actually  left  the  premises? 

"Mr.  Gardiner:  No;  he  had  gone  as  far  as  the  door,  and  came  back  simply 
for  his  personal  business,  and  not  in  connection  with  anything  relating  to 
his  ttnployment  •  •  *  Thai  the  question  of  dependency  is  also  disputed, 
aft»  we  come  out  of  that 

"Mr.  Archer :  I  believe  you  have  agreed  absolutely  an  the  statement  of  fact. 

"Mr.  Spiegel :  I  beUeve  so. 

•^r.  Archer:  Let's  go  ahead  and  try  the  question  of  dependency.    •    •    • 

"Mr.  Gardiner:  The  commissioner  hasn't  decided  as  yet  that  he  comes  un- 
der the  Compeisatlon  Law, 
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"Mr.  Ardunr:  Ko;  'I  bare  made  no  dectolon  yel;  but  I  think  you  bare 
agreed  on  the  question  of  fact.    Oase  Is  adjourned." 

On  Monday,  April  8,  1918,  the  hearing  was  resumed,  and  the  at- 
torney for  the  insurance  carrier  said : 

"Mr.  Gardhier:  We  were  to  have  a  decision  as  to  whether  or  not  It  was  In 
the  course  of  his  employment.    Did  the  commissioner  go  into  that? 

**I>eputy  CJommissioner  Archer:  I  think  it  was.  However,  that  will  be  a 
part  of  my  study  of  the  case,  but  I  think  it  was.  My  mind  is  still  open  on 
that  matter.    Call  your  witness.'' 

The  treasurer  of  the  employers  and  the  plaintiff's  father  were  then 
examined.  Adjournment  was  then  had  until  April  15th,  when  the 
following  appears  on  the  record : 

<'Mr.  Archer:  This  is  a  dependency  case,  as  I  understand  it,  and  everything 
is  stipulated  except  the  question  of  depaidency. 

"Mr.  Gardiner:  Yes. 

"Mr.  Archer:  We  attempted  to  hear  this  case  last  week,  but  became  con- 
vinced that  an  interpreter  was  necessary;  hence  the  adjourmnoit  to  tills 
date.  We  have  an  interpreter  now,  and  will  proceed  with  the  ease  on  tbe 
question  of  dependency." 

The  plaintiff's  father  and  mother  were  examined  at  length.  The 
meetings  of  March  28th  and  April  8th  and  15th  are  the  only  occa- 
sions on  which  the  matter  of  whether  the  accident  arose  out  of  and 
in  the  course  of  the  employment  were  discussed.  Hearings  were 
had  on  April  22,  May  8,  and  May  ^,  1918,  at  none  of  which  was  there 
an  appearance,  except  at  the  meeting  at  which  an  allowance  was  made 
to  claimant's  attorney  for  legal  services.  The  award  appealed  from 
was  made  May  20th,  in  which  this  statement  appears : 

"At  the  hearing  held  on  April  15,  1918,  it  was  stipulated  on.  behalf  of  the 
employer  and  insurance  carrier  that  the  only  question  raised  in  this  case  was 
the  question  of  the  dependency  of  the  claimants." 

It  was  found  as  a  conclusion  of  fact : 

.  "(4)  The  Injuries  which  resulted  in  the  death  of  Paul  Urban,  Jr.,  were  acci- 
dental injuries,  and  arose  out  of  and  in  the  course  of  his  employment" 

It  was  plainly  the  intention  of  the  attorney  for  the  employer  and 
insurance  carrier  not  to  waive  the  question  as  to  the  accident  not  hav- 
ing arisen  out  of  and  in  the  course  of  the  employment.  It  was  un- 
derstood that  the  statement  of  claimant's  attorney,  made  at  the  meet- 
ing of  March  28th,  was  a  stipulation  of  the  facts  as  to  the  manner 
in  which  the  decedent's  death  was  caused,  and  not  a  stipulation  that 
the  question  was  not  in  the  case.  The  proceedings  of  April  8th  make 
this  plain.  No  further  proof  was  offered  upon  the  subject,  and  it 
is  evident  that  the  fact  of  the  manner  of  decedent's  death  had  pass- 
ed from  the  mind  of  the  commissioner  at  the  time  the  award  was 
made,  or  that  he  reached  the  conclusion  that  the  accident  arose  out 
of  and  in  the  course  of  the  young  man's  employment.  From  the 
decision  of  the  commission  we  judge  the  former  to  be  the  case.  It 
is  a  material  point  of  law  in  the  case,  and  we  shall  therefore  discuss  it 

The  decedent  had  plainly  finished  his  etnplo^yment,  which  was  as- 
sistant order  clerk  in  a  wholesale  hardware  busmess,  kying  out  goods 
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on  order.  He  had  washed  up,  put  on  bis  coat  and  hat»  and  gone  to 
the  door  to  go  out  It  was  5 :35.  His  quitting  time  was  S  :30.  Re- 
membering that  the  companions  with  whom  he  usually  went  home 
were  still  there,  he  returned ;  not  finding  them  in  the  room  upstairs, 
he  thrust  his  head  in  the  open  space  and  called  to  them.  The  de- 
scending elevator  crushed  his  head.  At  the  time  he  met  his  death 
he  was  not  engaged  in  the  business  of  his  employment.  He  had 
ceased  that.  His  act  of  turning  back,  looking  about  the  room  for  his 
con5)anions,  and  putting  his  head  into  the  elevator  shaft,  was  his  own 
voluntary  act.  He  had  deviated  from  the  direct  and  ordinary  route 
of  passage  for  purposes  of  his  own. 

The  award  must  be  reversed,  and  the  case  dismissed.    All  concur^ 
except  JOHN  M.  KELLOGG,  P.  J.,  who  dissents. 


(184  App.  Div.  604) 

COB  V.  LONDON  &  LANCASHIRE  FIRE  INS.  CO.,  Limited. 

(Supreme  Court,  AppcOlate  Division,  Blrst  Department    IVovember  8,  1918.) 

1.  Iksubance  ^s»76 — Agency  or  Bbokbbs — Evidence — Subseq-oent  Recogni- 

tion. 

Finding  that  insnranee  brokers  wbo  issned  a  fire  policy  in  defendant 
company  w^:e  its  agents  hekL  supported  by  evidence. 

2.  Retobmatxor  of  Instkumsnts  ^=945(14)—- Pbo  Rata  ob  Full  Liability — 

MlSTTAKE. 

Finding  that  both  parties  intended  by  a  Are  policy  to  create  full  liability, 
and  that  pro  rata  clause  In  slip  attached  to  policy  after  fire  was  by  miilk 
take,  held  snpirorted  by  evidence. 

Page,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  V.  Coe  against  the  London  &  Lancashire  Fire  In- 
surance Company,  Limited.  From  a  judgment  of  $9,206.67  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  T.,  and  BOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Charles  R.  Barge,  of  New  York  City  (Robert  N.  Holt,  of  Chicago, 
lU.,  of  counsel),  for  appellant. 

Ellison  &  Ellison,  of  New  York  City  (William  B.  Ellison,  of  New 
York  City,  of  counsel,  and  Bruce  Ellison  and  Andrew  A.  Eraser,  both 
of  New  York  City,  on  the  brief),  for  respondent. 

SMITH,  J.  The  Gulf  Pipe  Line  Company,  plaintiff's  assignor,  was 
the  owner  of  a  number  of  oil  tanks  in  Oklahoma,  which  had  been  in- 
sured in  two  insurance  companies,  one  of  which  will  be  called  the 
Boston  Company  and  the  other  the  Norwich  Union.  Johnson  &  Hig- 
g[ins,  insurance  brokers  in  New  York  City,  were  acting  for  the  Gulf 
Pipe  Line  Company  in  taking  care  of  this  insurance.  Carr  &  French, 
insurance  brcrfcers  located  at  Tulsa,  Okl.,  had  placed  the  insurance  in 
the  Boston  Company  as  agents  for  that  company  and  knew  the  con- 
tents of  the  policy  issued.  •  Whwi  first  issued  the  Boston  policy  con- 
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tained  a  clause  prorating  the  liability  upon  the  different  tanks,  but 
thereafter  the  prorating  clause  was  expunged  and  a  rider  attached 
making  the  policy  a  full-liability  policy.  Thereafter  Carr  &  French 
notified  the  Gulf  Pipe  Line  Company  that  the  Boston  Company  can- 
celed its  risk  under  the  terms  of  its  policy,  and  a  time  was  fixed  at 
which  the  liability  of  the  Boston  Company  should  cease.  Thereupon 
Johnson  &  Higgins,  acting  for  the  Gulf  Pipe  Line  Company,  com- 
municated with  Carr  &  French  and  asked  them  to  secure  other  insur- 
ance to  replace  the  Boston  policy.  On  June  21,  1915,  Carr  &  French 
assumed  to  bind  liability  in  the  defendant  company  for  $1,000,000  of 
insurance,  and  on  the  same  day  telegraphed  to  iht  defendant  company 
that  they  had  bound  them  for  that  sum,  and  that  the  ^orwich  Union 
had  $5,000  concurrent  insurance  on  each  tank. 

Upon  the  23d,  24th,  and  25th  of  June,  1915,  certain  of  these  tanks 
were  burned.  The  policies  had  not  then  been  issued.  Upon  June 
24th,  pursuant  to  a  request  previously  made,  Johnson  &  Higgins  sent 
to  Carr  &  French  a  slip  to  be  attached  to  the  policies  specifying  the 
nature  of  the  risk.  In  this  slip  was  a  provision  for  pro  rata  insurance. 
This  provision  was  left  in  the  slip  through  a  mistake  of  a  clerk  in  the 
office  of  Johnson  &  Higgins.  Such  a  slip  was  originally  attached  to 
the  Boston  policy,  but  the  prorating  clause  was  afterwards  expunged,  • 
as  above  stated.  The  Boston  policy  as  amended  was  in  the  hands  of 
Carr  &  French  when  Johnson  &  Higgins  asked  them  "to  replace"  the 
Boston  insurance.  Carr  &  French  issued  a  policy  of  the  defendant 
which  complied  with  the  request  of  Johnson  &  Higgins  "to  replace" 
the  Boston  Company  policy  in  all  particulars,  except  that  the  liability 
was  limited  to  a  "pro  rata  proportion." 

The  defendant  company  did  not  contest  liability  upon  the  policy, 
but  has  paid  the  amount  of  the  policy  upon  the  basis  of  a  pro  rata  lia- 
bility. The  plaintiff  claims  that  the  policy  should  be  reformed,  so  as 
to  strike  out  that  clause,  which  would  give  to  the  plaintiff  a  judgment 
of  about  $8,000  additional,  as  it  would  increase  the  defendant's  lia- 
bility to  that  amount,  and  the  plaintiff  asks  judgment  for  this  sum 
after  such  reformation. 

The  trial  judge  has  found  that  Carr  &  French  were  acting  as  the 
agents  for  the  defendant  company,  that  they  had  full  knowledge  of  the 
exact  terms  of  the  Boston  policy,  and  that  it  was  their  intention,  as 
well  as  the  intention  of  the  plaintiff's  assignor,  to  insure  upon  full  lia- 
bility, and  not  upon  the  basis  of  a  pro  rata  liability,  and  has  given  judg- 
ment to  the  plaintiff  for  the  sum  of  $8,000.  The  sole  question  in  the 
case  is  whether  this  contract  should  be  reformed. 

[  1  ]  Upon  this  question  defendant  first  contends  that  Carr  &  French 
were  not  their  agents.  But  the  defendant  has  recognized  them  as  their 
agents  in  the  correspondence  that  afterwards  took  place.  In  a  letter 
of  December  14th,  written  by  defendant,  they  were  spoken  of  as  the 
defendant's  agents.  Moreover,  upon  June  21st  Carr  &  French  noti- 
fied the  defendant  that  they  had  bound  this  risk  for  the  defendant,  and 
they  signed  the  defendant's  policy  as  agents.  Upon  this  policy  the  de- 
fendant afterwards  made  partial  settlement.  Tliis  would  seem  to  be 
strong  proof  that  they  were  acting  as  the  agents  for  the  defendant.    If 
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there  was  any  conflict  of  evidence  as  to  agency,  the  fact  was  found  in 
favor  of  the  plaintiff. 

[2]  Carr  &  French  being  the  agents  for  the  defendant,  there  was 
ample  evidence  to  authorize  the  reformation  of  the  contract  This  pro 
rata  clause  had  been  in  the  Boston  policy  at  first,  and  had  been  ex- 
punged therefrom.  Carr  &  French,  with  the  possession  of  this  policy 
and  having  acted  for  the  Boston  Company  in  notifying  the  plaintiff's 
assignor  of  its  cancellation,  had  full  knowledge  of  just  what  that  policy 
was.  They  had  knowledge  that  the  insurance  sought  was  to  replace 
this  Boston  liability.  Their  bill  for  premiums  was  upon  the  basis  of 
absolute  liability,  and  not  of  pro  rata  liability.  The  attachment  of  the 
slip  furnished  by  Johnson  &  Higgins  was  not  until  after  the  iire^  and 
after  the  defendant's  liability  had  been  fixed.  The  finding  of  the  court 
that  both  parties  intended  to  create  full  liability,  instead  of  pro  rata 
liability,  is  founded  upon  abundant  evidence. 

The  judgment  should  therefore  be  affirmed,  with  costs.    Order  filed, 

CLARKE,  P.  J.,  and  DOWLING  and  SHEARN,  JJ.,  concur. 
PAGE,  J.,  dissents. 


BEBNZWBIG  ▼.  H7MA!N  L£)Vm  CX>.^  Ine. 

(Supreme  Court,  Aj^peUate  Term«  First  Department    November  7,  1018.) 

t  Saixb  ^s»d81(!9)-^A8n  8aU}— Booovebt  vo«  Koztdeuvest. 

Under  Personal  Property  Law,  §§  123,  124,  as  to  delivery  and  iwyment, 
where  buyer  made  no  tender  of  balance  of  pnrcbase  price,  as  required 
by  her  contract,  she  could  not  recover  back  the  part  pasnnent  already 
made  by  her. 

2,  Sales  ^=9369— Failubb  to  Accept  and  Pat— Rboovebt  bt  Seller. 

Under  Personal  Property  Law,  §§  123,  124,  as  to  payment  for  and  de- 
Uvery  of  goods  sold,  damages  may  be  recovered  for  failure  of  buyer  to 
accept  d^very  of,  and  make  payment  for,  merchandise. 

Appeal  from  Municipal  Court  Borough  o£  Manhattan,  Second  Dis- 
trict. ^ 

Action  by  Pauline  Bemzweig  against  the  Hyman  Levin  Company, 
Incorporated,  From  a  judgment  for  plaintiff,  after  a  trial  by  the 
judge  without  a  jury,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  October  term,  1918,  before  GUY,  PIJUR,  and  MUL- 
I<AN,  JJ. 

Max  D.  Steuer,  of  New  York  City,  for  appellant. 
Emanuel  I.  Silberstein,  of  New  York  City  (Meyer  D.  Siegel,  of 
New  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  Plaintiff,  sued  to  recover  a  part  payment  made  by  her 
upon  a  purchase  of  goods  from  defendant,  which  she  alleges  that 
defendant  failed  to  deliver,  and  for  damages  for  such  nondelivery. 
Defendant,  in  addition  to  denials,  set  up  a  counterclaim  for  failure 

^»f«  other  easM  see  Mune  toplo  A  KBY*NUMBBR  In  aU  Kej-Nnmberad  Dlieeeto  *  Zndexe* 


Digitized  by 


Google 


488  •      172  NBW  TOEK  80lPPLBllVK>r  (Sup.  Ct 

of  plaintiff  to  accept  delivery  of  and  make  payment  for  the  mer- 
chandise. 

There  does  not  seem  to  be  any  serious  conflict  of  evidence  as  to 
what  occurred;  although  the  testimony  is  rather  inexact  as  to  dates. 
Plaintiff,  on  May  2,  1918,  purchased  from  defendant  goods  of  an 
aggregate  value  of  over  $14,000,  and  gave  a  check  of  $500  on  account 
The  sale  was  evidenced  by  a  written  receipt  for  the  $500,  signed  by 
defendant,  which  specified  that  the  goods  must  be  "taken  out  on  Fri- 
day or  Monday  morning,  the  latest."  As  May  2d  was  a  Thursday, 
the  Monday  referred  to  was  May  6th.  It  is  conceded'  that  the  trans- 
action was  to  be  "cash";  that  is,  payment  in  full  on  receipt  of  the 
goods.  PlaintiflF  did  not  call  for  the  goods  on  the  6th,  nor  the  7th  ; 
but  on  the  8th  Tier  represtotativc  came  to  defendant's  place  of  busi- 
ness and  examined  the  goods,  complaining  of  some  of  the  shades  of 
color.  Some  of  the  pieces  were  thereupon,  by  mutual  consent,  with- 
drawn from  the  sale,  and  a  new  bill  rendered  ia  the  amount  of  about 
$11,000,  with  the  understanding  again  that  it  was  a  "cash"  trans- 
action. 

I  cannot  find  in  the  record,  nor  in  respondent's  brief,  any  claim 
that  the  plaintiff  paid  or  offered  to  pay  for  the  goods,  as  required 
by  her  contract  with  the  defendant,  or  otherwise.  Respondent  lays 
stress  upon  a  letter  written  by  the  defendant  on  the  same  date  as  the 
new  transaction,  namely,  Wednesday,  May  8th^  in  which  the  defend- 
ant says: 

"The  broadcloth  you  purchased  from  me  last  week  Was  supposed  to  have 
been  paid  for  and  taken  out  Monday  last,  but. this  you  have  failed  to  do. 
•  ♦  ♦  Unless  you  call  to-morrow,  May  9th,  not  later  than  12  o'do<*  noon» 
with  the  money  and  take  the  goods  oat,  I  shall  hsTe  ta  proceed  as  abore  stated 
[namely,  sell  them  for  plaintifTs  account,  which,  by  the  way,  was  actually 
done  two  weeks  later]." 

Of  this  letter  respondent's  counsel  says  that,  if  it  was  sent  before 
the  new  transaction,  its  effect  was  wholly  nullified  by  the  subsequent 
sale,  which  operated  as  a  rescission  of  the  first  transaction,  and  if 
after  the  second  transaction,  it  must  have  been  prepared  with  the  pur- 
pose of  furnishing  evidence  to  deny  the  latter.  The  letter,  however, 
seems  to  be  quite  immaterial  to  the  present  controversy,  because  plain- 
tiff herself 'testified  that  she  did  not  call  at  de'fendant's  place  of  busi- 
ness until  about  the  12th  of  May,  when  she  complained  about  the  re- 
ceipt of  the  letter,  because  it  required  her  to  pay  cash  before  she  could 
get  the  goods ;  that  she  came  the  next  day,  namely,  the  13th,  and  was 
put  out  of  the  store.  On  neither  occasion  did  she  tender  the  purchase 
price,  although  a  witness  for  defendant  testifi:ed,  without  contra- 
diction, that  the  cash  had  been  demanded,  both  of  her  and  of  her  hus- 
band (her  representative),  and  the  goods  tendered.  See  Personal  Prop- 
erty Law  (Consol.  Laws,  c.  41)  §§  123  and  124,  as  added  by  Laws 
1911,  c. 571. 

[1,2]  Upon  the  evidence  as  presented  it  is  clear  that  plaintiff  failed 
to  complete  either  the  first  or  second  purchase  by  tendering  the  bal- 
ance of  the  purchase  price,  after  demand  or  otherwise,  and  tfiat  she  is 
therefore  not  entitled  to  recover  back  the  part  payment  which  has 
been  awarded  to  her  by  the  judgment  appealed  from.    For  substan- 
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tially  the  same  reasons  the  dismissal  of  the  counterclaim  was  equal- 
ly erroneous.    On  a  new  trial  tlie  facts  may  be  more  fully  developed. 
Judgment  reversed;  and  new  trial  granted,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


liATJER  T.  MATUSHEK  &  SON  MANO  CO. 

(Supreme  Ck>art»  Appellate  Term,  First  Department.    November  7,  1918.) 

CBAnvi.  MovraAGCS  ^=s>256— Fobbclosubb— Valipitt  of  Pbockxdinos. 

Where  s^er  foredosed  purchase-money  mortgage  by  properly  conduct- 
ed foreclosure  proceeding,  It  was  immaterial  that  at  same  tjme  seller  at- 
tempted, and  failed,  to  comply  with  Personal  Property  Law,  (  65,  as  to 
retaking  property  conditlonany  sold. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Eamestine  Lauer  against  the  Matushek  &  Son  Piano 
Company.  Judgmwit  for  plaintiff,  after  trial  by  court  without  a  jury, 
and  defendant  appeals.  Reversed,  and  judgment  directed  for  de- 
fendant. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MULLAN, 
JJ. 

Lorence  &  Harkavy,  of  New  York  City  (Jacob  Landy  and  Henry 
H.  Harkavy,  both  of  New  York  City,  of  counsel),  for  appellant 

Sidney  R.  Lash,  of  New  York  City,  for  respondent. 

MULLAN,  J.  The  plaintiflf  has  had  a  recovery  under  section  65  of 
the  Personal  Property  Law  (Consol.  Laws,  c.  41),  for  the  retaking  by 
the  defendant  of  a  victrola,  claimed  by  the  plaintiff  to  have  been  sold 
to  her  by  the  defendant  under  a  contract  of  conditional  sale,  without 
complying  in  all  respects  with  the  requirements  of  the  statute  in  rela- 
tion to  retaking.  The  retaking  was  defective,  but  the  defendant  should 
have  had  judnnent,  under  the  defense  that  the  instrument  executed 
by  the  plaintin  was  not  an  agreement  of  conditional  sale,  but  a  chattel 
mortgage,  which  latter  it  very  glearly  was.  The  victrola  was  sold  in 
a  properly  conducted  foreclosure  proceeding  instituted  by  the  de- 
fendant, and  it  matters  not  at  all  that  the  defendant  at  the  same  time 
attempted,  and  failed,  to  comply  also  with  the  provisions  of  the  stat- 
ute in  relation  to  the  retaking  of  an  article  sold  under  contract  of  con- 
ditional sale.  The  point  seems  to  be  obvibus,  but,  if  authority  be 
needed,  we  have  it  in  Gaul  v.  Goldburg  F.  &  C.  Co.,  85  Misc.  Rep.  426, 
147  N.  Y.  Supp.  516,  and  McMail  v.  Michaels,  147  N.  Y.  Supp.  516. 

Judgment  reversed,  'with  $30  costs,  and  judgment  directed  for  de- 
fendant, dismissing,  the  complaint,  with  impropriate  costs  in  the  court 
below.    All  concur. 

^s»For  other  caaes  see  same  topic  it  KE7-NUMBBB  Id  all  Key-Numbered  Digests  ft  Indezee 
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KOKN  V.  DAVIS- 

(Snpretne  Court,  Appellate  Term,  First  Department    Norember  7,  1918.) 

Bills  and  Notes  ^=9524 — ^AssiGNMENiv-PBBstJUpnoNS. 

It  is  error  to  render  a  judgment  in  favor  of  the  bolder  of  an  unindorsed 
note  payable  to  another,  on  the  presumption  that  mere  possession  estab- 
lishes a  holding  in  due  course ;  there  being  no  other  prgof  of  transfer. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Edith  C.  Korn  against  Ben  Davis.  From  a  judgment  for 
plaintiif,  after  a  trial  by  the  court,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MULLAN, 

JJ. 

Jellenik  &  Stem,  of  New  York  City  (Nathan  D.  Stem,  of  New  York 
City,  of  counsel),  for  appellant 

Matthew  M.  Black,  of  Brooklyn,  for  respondent 

MULLAN,  J.  Defendant  made  his  promissory  note  for  $1,500  to 
the  order  of  J.  P.  Korn,  dated  September  13,  1917,  and  payable  March 
15,  1918.  Before  maturity  he  paid  $1,000  on  account  to  an  attorney, 
one  Meyer,  and  to  plaintiff,  the  payee's  wife  or  widow;  J.  P.  Korn 
being  dead  at  the  time  of  trial,  and  the  date  of  his  death  not  bein^  dis- 
closed. Defendant  denied  plaintiff's  ownership  of  the  note,  and  gave 
notice  in  his  pleading  that  he  claimed  Korn's  representatives  to  be  the 
owners. 

Plaintiff's  only  evidence  to  make  her  a  holder  in  due  course  con- 
sisted of  her  statement  that  she  had  possession  of  the  note  on  Sep- 
tember 17,  1917,  a  few  days  after  its  date.  The  plaintiff's  counsel 
asked  Some  questions  of  a  witness  which,  he  stated,  would  prove  the  as- 
signment to  plaintiff,  the  note  not  being  indorsed;  but  the  court  ex- 
cluded them,  upon  the  ground  that  they  were  unnecessary,  for  the  rea- 
son that  the  mere  possession  of  the  note  presumptively  established  a 
holding  in  due  course.  This  position,  upon  which  judgment  was  ren- 
dered for  plaintiff,  is  untenable,  as,  where  title  is  not  transferred  by 
indorsement,  the  transfer  must  be  proved  otherwise,  and  there  was  no 
other  evidence. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


PEOPLE  V.  SHAUGHNESST. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    November  18,  1918.) 

Obiminal  Law  ^=9365(1)— Evidence — Res  GsflT^ — Othbb  O&imss. 

In  prosecution  for  rol>bery  in  concert  witH  two  others,  evidence  of  a 
robbery  from  another  and  of  an  attempt  to  rob  another,  all  the  crimes 
having  been  committed  on  the  same  premises,  in  rapid  succession,  and 
by  the  same  men,  was  admissible  as  res  gestae. 

^=»For  otber  caies  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  it  Indexes 
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Appeal  from  Albany  County  Court 

William  Shaughnessy  was  convicted  of  robbery  in  the  first  degree^ 
and  he  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

William  E.  Woollard,  of  Albany  (Michael  D.  Reilly,  of  Albany,  of 
counsel),  for  appellant 

Harold  D.  Alexander,  Dist.  Atty.,  of  Albany  (John  J.  Conway,  Jr., 
of  Albany,  of  counsel),  for  respondent. 

COCHRANE*  J.  The  indictment  charges  the  defendant  and  two 
others,  each  aiding  the  other,  with  robbing  John  Komar.  He  was  one 
of  eight  men  who  left  Tupper  Lake,  where  they  had  been  working  in 
a  lumber  camp,  and  proceeded  to  Albany.  Arriving  there  about  3 
o'clock  in  the  morning,  the  eight  men  immediately  visited  a  hotel  or 
saloon,  where  they  were  served  with  food  and  drink.  The  defendant 
was  the  bartender.  While  in  the  hotel,  two  of  them,  including  Komar, 
were  robbed,  and  an  attempt  had  been  made  to  rob  another.  The  par- 
ticipation of  the  defendant  in  the  robbery  was  fully  established.  The 
only  point  on  this  appeal  is  that,  in  receiving  evidence  of  the  other 
robbery  and  of  the  attempt  to  rob  another  member  of  Komar's  party, 
the  court  erroneously  permitted  the  conviction  on  proof  of  the  com- 
mission of  other  crimes. 

All  of  the  unlawful  acts  constituted  but  one  crime.  The  indictment 
might  have  charged  the  robbery  as  having  been  committed  on  all  three 
men.  The  fact  3iat  it  limited  the  charge  to  just  enough  of  the  acts  to 
constitute  the  crime  did  not  prevent  the  prosecution  from  proving  all 
of  the  connected  acts  constituting  the  single  occurrence.  They  were 
all  parts  of  the  res  gestae.  The  methods  employed  for  the  accomplish- 
ment of  the  crime  required  that  the  three  men  should  be  attacked  sep- 
arately, but  the  attacks  followed  about  as  quickly  as  the  plans  could 
well  be  consummated,  and  were  in  fulfillment  of  a  single  purpose  and 
scheme.  The  same  methods  were  adopted  in  each  instance.  The  rule 
invoked  by  the  defendant,  therefore,  has  no  application  here.  People 
v.  Pallistcr,  138  N.  Y.  601,  33  N.  E.  741 ;  People  v.  Parker,  137  N.  Y. 
535,  32  N.  E.  1013;  Wright  v.  People,  1  N.  Y.  Cr.  R.  462;  People  v. 
Molineux,  168  N.  Y.  264,  305,  61  N.  E.  286,  82  L.  R.  A.  193. 

The  judgment  of  conviction  should  be  affirmed.    All  concur. 


JAFFE3  V.  SMOLENSKY, 
(Supreme  Court,  Appellate  Term,  First  Department    November  7,  1918.) 

OoimAcn  ^s»l6-*-OirncB  and  Acokptancb. 

Where  lAalntlff  consistently  demanded  ccHiunlssion  of  1  per  cent,  from 
pnrdiafler  oi  realty  for  not  selling  to  anotber^  and  pondiaser  aa  consist^ 
ently  refused  to  pay  more  than  one-half  of  1  per  cent  there  was  no 
meetiiig  of  minds. 

Bljnr,  J.,  dissenting. 

^s>For  otlMr  ctmm  am  mom  topio  *  KBT-NUMBBR  in  all  iUy-Kamb«red  Dlgette  a  Indcxw 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Samuel  Jaffe  against  Joseph  Smolensky,  Fr<Mn  judg- 
ment for  plaintiflP,  defendant  appeals.  Reversed,  and  judgment  or- 
dered for  defendant,  dismissing  the  complaint. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Kaye  &  Scholer,  of  New  York  City  (Benj.  M.  Kaye,  of  New  York 
City,  of  counsel),  for  appellant. 

Marks  &  Marks,  of  New  York  City  (Harry  M.  Marks,  of  New 
York  City,  of  counsel),  for  respondent. 

MULLAN,  J.  The  plaintiff  sues  to  recover  a  commission  of  1  per 
cent,  upon  the  amount  of  the  purchase  price,  f  ron^  the  purchaser  of 
real  estate,  upon  the  theory  that,  at  a  time  when  he  was  endeavoring 
to  procure  a  certain  person  to  purchase  the  property,  the  defendant, 
who  had  some  thought  of  buying  it  himself,  induced  the  plaintiff  to 
abandon  his. efforts  under  the  promise  that  the  defendant  would  pay 
him  1  per  cent,  if  the  defendant  should  purchase  the  property.  When 
he  testified,  however,  he  made  it  very  plain  that  no  such  agreement, 
and  no  agreement  at  all,  had  been  made,  as  his  story  was  that  he  con- 
sistently demanded  a  commission  of  1  per  cent,  and  that  the  de- 
fendant just  as  consistently  refused  to  pay  more  than  one-half  of 
1  per  cent.  The  testimony  is  such  that,  if  a  contract  had  been  proved, 
we  would  be  inclined  to  reverse  the  judgment  as  against  the  weight 
of  evidence ;  but  it  would  serve  no  purpose  to  send  uiis  case  back  for 
a  new  trial,  when  out  of  his  own  mouth  the  plaintiff  has  so  clearly 
shown  that  the  minds  of  the  parties  never  met. 

Judgment  reversed,  with  $30  costs,  and  judgment  ordered  for  the 
defendant,  dismissing  the  complaint,  with  appropriate  costs  in  the 
court  below. 

GUY,  J.,  concurs.    BIJUR,  J.,  dissents. 


In  re  OWEN'S  ESTATB.  ^ 

In  re  FROST. 
(Supreme  Court,  AppeUate  Division,  Third  Department    November  13,  1918,) 

1.  Courts  ^=»92 — Decisions — Opinions. 

Principles  are  established  by  what  Is  decided,  and  not  what  1b  said  Id 
the  opinion,  which  Is  not  evidence  of  what  Is*  decided,  unless  It  relates 
directly  to  the  question  presented  for  review* 

2.  Wills  <©=>GS4(5) — Tkusts — Expenses — Bond  of  Administbatob. 

Where  will  gives  all  the  estate  In  trust  to  one  for  life,  with  remalndet 
to  others,  the  entire  premium  on  bond  taken  out  vnder  order  of  court  by 
administrator  d.  b.  n.  c.  t.  a.  should  be  charged  to  ineome,  and  not  divid- 
ed between  income  and  principal,  and  this,  though  will  permits  life  tenant 
to  encroach  on  corpus,  if  necessary,  for  proj^T  maintenance. 

Lyon,  J.,  dissenting. 

^E9Ftr  othw  CAMS  8M  Mine  tofiic  A  KET-NUMBER  in  aU  Xer-Numb«r6d  DIcmU  *  Indaxcs 
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Appeal  from  Surrogate's  Court,  Chemung  County. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Robert 
Owen  Frost,  administrator  de  bonis  non  with  the  will  annexed  of 
the  goods,  chattels,  and  credits  of  Jesse  Owen,  deceased.  From  so 
much  of  the  decree  as  charged  half  the  cost  of  a  surety  bond  against 
the  principal  of  a  trust  fund,  the  administrator  appeals.     Modified. 

See,  also,  179  App.  Div.  431,  165  N.  Y.  Supp.  980. 

Argued  before  JOHN  M.  KELXOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,JJ. 

Babcock  &  Gregg,  of  Elmira  (William  W.  Gregg,  of  Elmira,  of  coun- 
sel), for  appellant. 

Stanchfield,  Lovell,  Falck  &  Sayles,  of  Elmira  (Henry  B.  Collin, 
of  Elmira,  of  counsel),  for  respondent. 

WOODWARD,  J.  The  administrator  de  bonis  non  with  the  will 
annexed,  Robert  Owen  Frost,  petitioned  the  Surrogate's  Court  for 
a  judicisd  settlement  of  his  account,  and  for  the  appointment  of  a 
successor,  to  enable  him  to  discharge  his  duties  in  the  military  serv- 
ice of  the  United  States.  The  only  persons  interested  in  this  estate 
are  the  petitioner,  his  sister,  Emily  Frost  Curtiss  (who  is  to  become 
his  successor),  and  the  respondent,  Emily  B.  Qwen,  who  is  the  life 
tenant  of  the  estate.  The  parties  all  appeared  in  the  proceeding, 
and  counsel  for  the  respondent  objected  to  the  item  in  ine  account 
of  $115,  the  premium  on  the  surety  company  bond  taken  out  by  the 
administrator  under  a  previous  order  of  the  court.  The  learned  sur- 
rogate, after  hearing  the  case,  decided  all  of  the  matters  involved, 
and  charged  one-half  of  the  premium  to  the  principal  of  the  trust 
fund  involved,  and  the  remainder  to  the  income  of  the  fuxi4-  The 
petitioning  administrator  appeals  from  so  much  of  the  decree  as  charg- 
es any  portion  of  the  cost  of  this  bond  to  the  corpus  of  the  estate,  and 
this  is  the  only  question  involved  in  this  appeal. 

[1]  The  controversy  is  in  reality  between  the  life  tenant  and  the 
remainderman.  The  learned  surrogate  has,  apparently,  attempted 
to  apply  some  more  or  less  definite  conceptions  of  equity,  and  we 
are  to  determine  whether  there  was  warrant  for  such  a  division  of 
the  expense  of  administration.  There  is  no  question  here  that  the 
cost  of  the  bond  is  a  legitimate  expense  of  administration.  AU' 
parties  seem  to  concur  in  this,  and  the  learned  counsel  for  the  re- 
spondents cites  us  to  the  case  of  Woodruff  v.  N.  Y„  L.  E.  &  W.  R. 
R.  Co.,  129  N.  Y.  27,  30,  29  N.  E.  251,  as  authority  for  his  conten- 
tion that  not  only  one-half,  but  all,  of  the  cost  of  this  bond  should  have 
been  charged  against  the  capital,  rather  than  the  income,  of  the  fund. 
Counsel  quotes  the  words  that  "it  is  a  cardinal  principle  in  the  dis- 
position of  trust  estates  that  the  trust  fund  shall  bear  the  expenses 
of  its  administration,"  but  neglects  to  complete  the  sentence,  by  the 
addition  of  the  words  used  by  the  court,  "and  that  one  who  success- 
fully conducts  a  litigation  in  autre  droit,  for  the  benefit  of  a  fund, 
shall  be  protected  in  the  distribution  of  such  fund  for  the  expenses 
necessarily  incurred  by  him  in  the  performance  of  his  duty." 

This  obviously  gives  a  very  different  meaning  than  that  which  the 
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respondent  attempts  to  draw  from  the  determination  of  the  court 
*'The  object  of  this  proceeding,"  as  the  court  say  in  the  quoted  case, 
"was  to  obtain  certain  allowances  out  of  a  fund  in  court  for  the 
phintiflf's  services  and  expenses  in  prosecuting  certain  litigati(»s 
resulting  in  the  creation  of  such  fund,"  and,  of  course,  the  language 
used  by  the  court  is  to  be  construed  in  relation  to  the  question  then 
before  the  court.  Principles  are  not  established  by  what  was  said, 
but  by  what  was  decided ;  and  what  was  said  is  not  evidence  of  what 
was  decided,  unless  it  relates  directly  to  the  question  presented  for 
decision  (People  ex  rel.  Met.  St.  Ry.  Co,  v.  Tax  Conunissioners,  174 
N.  Y.  417,  447,  67  N.  E.  69,  63  L.  R.  A.  884,  105  Am.  St.  Rep.  674); 
and  obviously  the  court  did  not  have  under  consideration  any  ques- 
tion as  between  the  corpus  of  a  fund  and  the  income  from  such  fund. 
A  trust  fund  then  in  the  hands  of  the  court,  consisting  of  property 
which  had  been  recovered  in  Htigation  for  the  benefit  of  the  own- 
ers of  the  fund,  was  sought  to  be  charged,  and  the  court  held  that 
this  might  be  done.  The  trust  fund,  in  such  a  case,  would  be  the  cap- 
ital and  any  income  it  might  have  earned,  and  the  determination  in 
the  cited  case  throws  no  light  whatever  upon  the  question  involved 
here. 

[2]  We  are  of  the  opinion  that  the  charge  under  consideration  here 
fell  legally  upon  the  income.  A  life  estate  contemplates  a  usufruct— 
a  right  to  enjoy  a  thing  the  property  of  which  is  in  another,  and  draw 
from  the  same  all  the  profit,  utility,  and  advantage  which  it  may  pro- 
duce, provided  it  be  without  altering  the  substance  of  the  thing  (39 
Cyc.  874),  and  this  necessarily  involves  the  idea  that  the  legitimate 
expenses  shall  come  out  of  the  income.  In  this  particular  case  it  is 
true  that  the  life  tenant  is  permitted  to  encroach  upon  the  corpus  of 
the  estate  if  necessary  for  her  proper  maintenance ;  but  this  had  al- 
ready been  adjudicated  and  provided  for  (Matter  of  Frost,  179  App. 
Div.  431,  165  N.  Y.  Supp.  980),  and  it  does  not  in  any  manner  af- 
fect the  principle  involved.  In  Matter  of  Boyle,  99  Misc.  Rep.  418, 
163  N.  Y.  Supp.  1095,  the  learned  surrogate  of  Kings  county  cor- 
rectly held  this  doctrine,  upon  abundant  authority,  and  we  do  not  feel 
that  further  discussion  is  necessary. 

The  decree,  in  so  far  as  appealed  from,  should  be  modified,  making 
the  entire  cost  of  the  surety  bond  a  charge  upon  the  income,  with 
costs  to  the  administrator  appellant,  to  be  paid  out  of  the  income 
accounted  for  in  the  proceeding.  All  concur,  except  LYON,  J.,  who 
dissents,  and  votes  that  both  should  bear  share  of  the  bond. 
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PBOPIiO  es  tA,  DELAWABE  GOUNTT  et  aL  t.  STATE  TAX 
COBiMISSION  et  aL 

(Stipreme  Ocmrt,  Appellate  DtrlsloD,  Tbirdl  Department.    November  13,  1918.) 

1.  Taxatzok    ^=s>450(4) — ^Equauzatior    Bstweer    Towns — Suffzcienct    of 

Evidence. 

EYidence  h^d  sufficient  to  Justify  determination  of  state  tax  commis- 
sion, x«adjiisting  equalised  values  of  various  towns  of  county. 

2.  OSBTIOBABt  ^53»e&— BbVISW — SumOIKNOT  OV  EVIDBNOB. 

Under  Oode  Oiv.  Proc  i  2140»  a  determination  cannot  be  disturbed  on 
certiorari  as  against  weight  of  evidence,  unless  there  is  such  a  preponder- 
ance against  it  as  to  justify  setting  aside  a  jury's  verdict 
8.  Cebtiorabi  ^=>29— Rulings  on  Evioenob. 

Under  Code  dv.  Proc.  i  2140,  errors  in  rejection  or  reception  of  evi- 
dence should  be  disregarded  on  certiorari,  if  the  tribunal  bad  jurisdic- 
tion, conducted  its  proceedings  in  tJtie  mode  required  by  law,  and  had 
sufficient  competent  evidence  before  it  to  authorize  the  determination 
made. 

Certiorari  by  the  People,  on  the  relation  of  the  County  of  Delaware 
and  others,  against  the  State  Tax  Commission  and  the  Town  of  Han- 
cock, to  review  proceedings  of  the  Board  of  Tax  Commissioners.  De- 
temunation  confirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Charles  R  O'Connor,  of  Hobart  (W.  F.  White,  of  Walton,  on  the 
brief),  for  relators. 

Merton  E-  Lewis,  Atty.  Gen.  (A.  G.  Patterson,  of  Walton,  of  coun- 
sel), for  respondents. 

WOODWARD,  J.  Thomas  L.  Carrick,  supervisor  of  the  town  of 
Hancock,  Delaware  county,  took  an  appeal  to  the  board  of  state  tax 
commissioners  of  the  state  of  New  York  from  a  determination  of  the 
supervisors  of  Delaware  county  fixing  the  equalization  of  taxes.  The 
appeal  was  sustained,  and  the  tax  commissioners  readjusted  the  equal- 
ized values  of  various  towns,  materially  decreasing  the  valuation  which 
had  been  fixed  for  the  town  of  Hancodc  for  the  year  1915.  The  coun- 
ty of  Delaware  and  the  towns  adversely  affected  by  the  determination 
have  brought  this  proceeding  to  review  the  action  of  the  tax  commis- 
sioners, and  this  court  is  confronted  with  a  voluminous  record  and  a 
mass  of  calculations,  which  lose  much  of  their  terror  to  the  judicial 
mind  when  the  simple  questions  of  law  are  sifted  out  and  considered. 

The  proceeding  before  the  tax  commissioners  appears  to  have  been 
conducted  by  selecting  representative  classes  of  property  in  the  towns 
aflfected  by  the  appeid,  and  then  taking  testimony  of  two  appraisers, 
selected  by  the  adverse  parties,  on  either  side,  supplemented  by  rec- 
ords frwn  the  last  federal  census,  and  sales  prices  of  property  in  the 
towns,  as  shown  by  the  records  of  the  county  clerk.  In  other  words. 
there  was  conmion-law  evidence,  the  opinions  of  men  acquainted  with 
the  values  of  real  estate  in  Delaware  county  (People  ex  rel.  Carter  v. 
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State  Assessors,  20  N.  Y.  Supp.  350  *),  and  such  other  evidence  as  be- 
came competent  only  because  it  was  made  so  by  the  tax  commission- 
ers themselves,  including  sales  lists  and  the  records  of  the  federal 
census.  People  ex  rel.  Mayor  v.  McCarthy,  102  N.  Y.  630,  638,  8  N. 
E.  85 ;  People  ex  rel.  Carter  v.  State  Board  of  Assessors,  20  N.  Y. 
Supp.  350,  and  authorities  there  cited.  There  was  a  decided  conflict 
in  the  common-law  evidence  adduced,  as  is  common  in  such  cases.  For 
instance,  the  relators'  appraisers,  in  considering  the  selected  proper- 
ties in  the  town  of  Andes,  fixed  the  aggregate  of  nine  pieces  of  real 
estate  at  $26,550,  while  the  appraisers  selected  in  behalf  of  the  town 
of  Hancock  placed  the  valuations  of  these  same  properties  at  $38,500. 
In  the  town  of  Delhi  the  appraisers  for  the  relator  fixed  the  value  of 
the  selected  group  at  $42,650,  while  the  appraisers  for  the  town  of 
Hancock  showed  a  valuation  of  $74,500  for  the  same  properties,  and 
so  it  might  be  shown  throughout  the  entire  list;  and  the  tax  commis- 
sioners, after  listening  to  this  common-law  evidence,  supplemented  by 
the  sales  lists  and  the  federal  census  statistics,  reached  a  conclusion 
holding  the  valuations  at  something  less  dian  that  sworn  to  by  the  ap- 
praisers for  the  town  of  Hancock,  and  considerably  in  excess  of  that 
sworn  to  by  the  appraisers  for  the  other  towns  involved. 

[  1  ]  The  relator  urges  that  the  decision  of  the  state  tax  commission 
was  against  the  evidence  and  the  weight  thereof ;  but  we  are  unable  to 
agree  with  this  proposition.  The  common-law  evidence  produced  was 
clearly  sufficient  to  justify  the  determination  of  the  state  tax  commis- 
sion. It  may  be  conceded  that  it  was,  as  it  appears  in  the  record,  of 
apparently  equal  value.  It  may  even  be  assumed  that  this  court,  had 
it  been  called  upon  to  decide  the  issue  of  fact,  as  presented  by  the  com- 
mon-law evidence,  would  have  been  disposed  to  have  sustained  the 
original  equalization;  but  that  does  not  justify  us  in  disturbing  the 
findings  of  fact  made  by  the  tribunal  authorized  by  law  to  make  such 
determination.  This  tribunal  had  .the  witnesses  before  it,  and  had  a 
better  opportunity  to  judge  of  its  weight  than  this  court  can  have 
from  the  record.  Besides  this,  it  had  the  advantage  of  the  sales  lists 
and  of  the  matters  shown  by  a  special  report  of  the  federal  census 
upon  the  dairy  interests  of  Delaware  county,  which  was  shown  to  be  a 
dairy  county,  owing  much  of  its  prosperity  to  the  production  of  milk, 
and  both  of  these  lines  of  evidence  strongly  corroborated  the  testimo- 
ny of  the  appraisers  of  the  town  of  Hancock.  Upon  the  merits,  there- 
fore, we  should  have  to  hold  that  the  relator  had  failed  to  show  that 
the  state  tax  commission  had  determined  the  appeal  erroneously. 

[2,  3]  The  only  other  question  is  whether  the  state  tax  commission 
committed  any  legal  error  in  its  consideration  of  the  case.  The  rule  is 
now  settled  that  on  a  common-law  certiorari  the  court  will  examine 
the  record,  not  only  for  the  purpose  of  seeing  whether  the  subordinate 
tribunal  kept  within  its  jurisdiction,  but  also  to  ascertain  whether  there 
was  any  legal  proof  of  facts  authorizing  the  adjudication,  and  whether 
any  rule  of  law  affecting  the  right  of  the  relator  has  been  violated. 

1  Reported  in  full  In  the  New  York  Supplement;  reported  as  a  memorandum 
decision  without  opinion  in  65  Hun,  624. 
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But  if  the  tribunal  had  jurisdiction,  and  there  was  evidence  legitimate- 
ly tending  to  support  its  decision,  and  ho  rule  of  law  was  violated,  the 
adjudication  is  final,  and  cannot  be  reviewed  on  certiorari  because  the 
evidence  upon  which  it  proceeded  was  weak  or  inconclusive,  or  be- 
cause the  court  issuing  the  writ  would,  if  the  case  had  originally  been 
presented  for  its  decision,  have  decided  differently  upon  the  facts 
People  ex  reL  Hart  v.  Board  of  Fire  Com'rs  of  N.  Y.,  82  N.  Y.  358, 
361 ;  People  ex  rel.  Kent  v.  Board  of  Fire  Com'rs,  100  N.  Y.  82,  85,  2 
N.  E.  613.  This  rule  is  codified  (Code  Civil  Procedure,  §  2140),  where 
it  is  provided  that— 

"The  questions,  inyolving  the  merits,  to  be  determined  by  the  court  upon 
the  hearing,  are  the  following  only:  ♦  ♦  ♦  (4)  Whether  there  was  any 
competent  proof  of  all  the  facts,  necessary  to  be  proved,  in  order  to  authorize 
the  making  of  the  determination.  (5)  If  there  was  such  proof,  whether  there 
was,  upon  all  the  evidence,  such  a  preponderance  of  proof,  against  the  exist- 
ence of  any  of  those  factSy  that  the  verdict  of  a  jury,  affirming  the  existence 
thereof,  rendered  in  an  action  in  the  Supreme  Court,  triable  by  a  Jury,  would 
be  set  aside  by  the  court,  as  against  the  weight  of  evidence." 

That  is,  if  there  is  competent  proof  of  a  fact,  then  the  determina- 
tion of  the  inferior  tribunal  may  not  be  disturbed,  unless  there  is  such 
a  preponderance  of  proof  against  the  existence  of  such  fact  as  would 
justify  the  court  in  setting  aside  the  verdict  of  a  jury.  The  fact  that 
the  evidence  in  support  of  the  fact  may  be  weak  or  inconclusive  is  not 
to  be  taken  into  consideration,  unless  there  is  preponderance  of  proof 
against  it,  and  the  admission  of  evidence,  incompetent  under  common- 
law  rules,  tending  to  corroborate  the  common-law  evidence  in  support 
of  the  fact,  does  not  constitute  error.  People  ex  rel.  Carter  v.  State 
Assessors,  20  N;  Y.  Supp.  350,  and  authorities  there  cited.  While  it 
is  no  doubt  true  that  tfie  rule  does  not  go  to  the  extent  of  holding  that 
decisions  as  to  the  admission  and  rejection  of  evidence  cannot  be  re- 
viewed by  certiorari  under  section  2140  of  the  Code  of  Civil  Proce- 
dure, as  held  in  People  ex  rel.  Mizner  v.  Hair  and  Others,  29  Hun, 
125,  and  People  ex  rel.  Board  of  Supervisors  v.  State  Board  of  As- 
sessors, 22  Weekly  EMgest,  453,  we  are  of  the  opinion  that  the  rule  as 
now  established  is  that  errors  in  the  rejection  oi'  reception  of  evidence 
should  be  disregarded,  if  the  tribunal  had  jurisdiction  of  the  subject- 
matter  of  the  investigation,  and  had  conducted  its  proceedings  in  the 
mode  required  by  law  in  order  to  authorize  it  to  make  the  determina- 
tion, where  there  was  sufficient  competent  evidence  in  the  case  upon 
which  the  tribunal  would  be  authorized  to  reach  the  determination 
which  it  made.  People  ex  rel.  Burby  v.  Common  Council,  85  Hun, 
601,  612,  33  N.  Y.  Supp.  165;  People  ex  rel.  O'Shea  v.  Lantry,  44 
App.  Div.  392,  60  N.  Y.  Supp.  1009,  and  authorities  there  cited. 

We  are  of  the  opinion  that  the  allowances  to  counsel,  in  view  of  the 
elaborate  preparation  necessary  to  a  proceeding  of  this  character,  are 
not  imreasonable.  The  determination  of  the  state  tax  commission 
should  be  confirmed,  with  costs. 

Determination  of  the  state  tax  commission  unanimously  confirmed, 
with  $50  costs  and  disbursements. 
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PBOPLB  ex  rel.  OAKLAWN  CORPOEATION  ▼.  DONBGAN,  CJounty 
Beglster,  New  York  County. 

(Supreme  Court,  Appellate  Division,  Flrat  Department    November  8,  1&18.) 

ACKNOWLEDGKENT   «S=>6(2)— BEOOBD — "PeBBON." 

Deed  acknowledged  by  only  three  of  four  gn^ntors  was  not  entitled  to 
record,  in  view  of  Real  Property  Law,  §S  291,  SISn  316,.  318,  Penal  Law,  | 
1862,  and  Code  av.  Proc.  {  935,  since  Eeal  Property  Law,  i  291,  by  the  use 
of  the  word  "person,"  means  "persons,"  where  more  than  one  grantor  is 
involved,  in  view  of  General  Construction  Law,  |  35. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Person.] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  People,  on  the  relation  of  the  Oaklawn  Corpo- 
ration, for  mandamus  against  James  A.  Donegan,  as  Register  of  the 
County  of  New  York.  From  an  order  (104  Misc.  Rep.  223,  172  N.  Y. 
Supp.  37)  denying  the  motion,  relator  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Harold  Swain,  of  New  York  City,  for  appellant. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Terence  Farley, 
of  New  York  City,  of  counsel,  and  Walter  B.  Caughlan,  of  New  York 
City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  The  relator  presented  to  the  respondent  a  deed 
to  itself  of  real  property  in  the  county  of  New  York,  executed  by 
four  persons  as  parties  of  the  first  part,  with  the  required  revenue 
stamps  affixed  and  canceled,  and  demanded  that  he  record  it  The 
deed  granted  and  released  the  premises,  together  with  the  appurte- 
nances, and  all  the  estate  and  rights  of  the  parties  of  the  first  part  in 
and  to  the  premises,  to  the  grantee,  its  successors  and  assigns,  to  have 
and  to  hold  forever,  subject  to  mortgages  of  recwd,  but  contained  no 
covenant  of  warranty.  It  was  duly  acknowledged  and  certified  to  en- 
title it  to  be  recorded  as  to  the  first  three  parties  of  the  first  part,  but 
concededly  was  not  as  to  the  fourth,  in  that  it  purported  to  have  been 
acknowledged  before  a  notary  public  in  Berkshire  county,  Mass.,  and 
contained  no  certificate  of  authentication,  executed  by  the  county  clerk 
of  that  cdunty,  with  respect  to  the  authority  of  the  notary.  On  that 
ground  the  register  refused  to  record  it,  and  this  proceeding  was  in- 
stituted to  require  him  to  record  it. 

The  learned  counsel  for  relator  concedes  that  the  instrument  can- 
not be  recorded  as  a  deed  of  the  grantor  whose  acknowledgment  was 
not  properly  authenticated,  but  he  now  contends  that  the  grantee  is  en- 
titled to  have  it  recorded  as  a  deed  of  the  other  three  grantors.  It 
does  not  appear  that  the  grantee  made  that  claim  to  the  register,  but 
as  we  view  the  case  that  is  immaterial.  The  theory  of  the  grantees' 
contention  is  that,  although  the  deed  of  the  grantors  is  joint  in  form, 
still  it  is  in  effect  a  several  grant,  and  that  even  as  to  the  fourth  grantor 
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it  is  a  good  conveyance  as  between  tbe  parties,  ajad  as  to  all  excepting 
purchasers  without  the  notice  that  would  be  given  by  the  recording 
act,  if  the  acknowledgment  had  been  dtily  authenticated.  On  the  last 
point  reliance  is  placed  on  the  djecisions  made  in  Wood  v.  Chapin,  13 
N.  Y.  509,  67  Am.  Dec,  62;  Fryer  v.  Rockefeller,  63  N.  Y.  268; 
Strough  V.  Wilder,  119  N-  Y.  530,  23  N.  E.  1057,  7  L.  K  A,  555. 

The  sole  point  now  presented  for  decision  is,  however,  whether  the 
grantee  is  entitled  to  hove  the  deed  recorded,  and  we  are  not  concerned 
with  the  effect  of  the  instrument  as  between  the.  parties  thereto.  If 
the  raster  be  required  to  record  it,  he  must  necessarily  record  it  in  full, 
including  the  defectively  authenticated  acknowledgment.  Real  Prop- 
erty Law  (chapter  50,  Consolidated  Laws)  §§  291,  315,  316  and  318. 
See,  also,  sections  11  and  13,  chapter  349,  Laws  1889.  It  is  contem- 
plated that,  when  such  a  deed  is  recorded,  the  rooord  may  be  used  as 
evidence  with  the  same  effect  as  the  original  (section  935,  Code  of  Civ. 
Proc.),  and  that  such  record  will  become  presumptive  evidence  of  its 
delivery  (HaUiday  v.  Gass,  51  App.  Kv.  539,  64-  N.  Y.  Supp.  825). 
It  is  quite  clear  that  it  is  not  &e  province  of  the  register  to  record  the 
part  of  such  an  instrument  which  he  deems  to  have  been  properly  ex- 
ecuted and  aut^nticated,  <Mnitting  the  part  relating  to  a  party  as  to 
whom  the  execution  is  not  properly  certified ;  nor  is  it  hi\s  province  to 
record  it  as  a  whole,  with  nf&tations  as  to  his :  opinion  concerning  the 
validity  of  the  acknowledgmjents.  His  duty  is  to  record  it  as  pre- 
sented, if  properly  acknowledged  and  certified  to  entitle  it. to  be  re- 
corded, and,  if  not,  to  decline  to  record  it. 

The  learned  counsel  for  the  relator  makes,  an  ingenious  argument, 
based  on  the  phraseology  of  lection  291  of  the  Real  Property  Law, 
which  is  the  statute  defining  the  conveyances  that  may  be  recorded. 
That  section,  so  far  as  here  material,  provides  as  follows : 

''A  c(«veyance  of  real  property,  within  the  state,  on  being  duly  acknowledg* 
ed  by  tiie  person  exeeotlns  the  same,  or  proved  as  required  by  this  chapter, 
and  .such  acknowledgment  or  proof  duly  certiiied  when  required  by  this  chap- 
ter, may  be  recorded  in  the  office  of  the  clerk  of  the  county  where  such  real 
property  is  situated,  and  such  county  derk  shall,  upon  the  request  of  any 
party,  on  t^ider  of  th«  lawful  fee*  therefor,  record  the  same  in  his  said  of- 
fice." 

The  phraseology  of  the  corresponding  provisions  of  the  former  stat- 
ute (section  4,  chapter  3,  part'2,  1  R.  S.  756)  was  as  follows : 

"To  entitle  any  conveyance'  hereafter  made  to  be  recorded  by  any  county 
derk,  it  shaU  be  acknowledged  by  the  party  or  parties  executing  the  same." 

Section  34  of  said  chapter  of  the  Revised  Statutes  (1  R.  S.  761)  for- 
bade the  recording  of  such  a  conveyance  unless  duly  acknowledged  and 
proved  or  certified  as  required  by  law,  and  declared  that  any  official 
violating  the  provisions  thereaf  should  be  guilty  of  a  misdemeanor. 
Those  provisions  have  been  substantially  re-enacted  in  section  1862 
of  the  Penal  Law  (Consol.  Laws,  c.  40),  with  the  qualification  that  the 
act  of  the  official  must  be  knowingly  committed  to  constitute  the  crime. 
It  seems  quite  clear  that  the  provisions  of  the  Revised  Statutes  herein 
quoted,  defining  tfie  conveyances  entitled  to  be  recorded,  required  that 
tiie  instrument  should  be  duly  acknowledged  and  certified  with  respect 
172  N.Y.S.— 29 
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to  all  of  the  grantors.  The  change  in  phraseology  from  the  Revised 
Statutes  was  made  by  the  commissioners  authorized  to  revise  the  stat- 
utes in  presenting  the  Real  Property  Law,  which  was  enacted  by  chap- 
ter 547,  Laws  1896,  as  chapter  46  of  the  General  Laws,  in  accordance 
with  the  plan  outlined  by  them  in  their  report  to  the  Legislature  for 
the  year  1891,  at  which  time  they  reported,  as  chapter  1  of  the  Gen- 
eral Laws,  the  Statutory  Construction  Law,  section  8  of  which  (now 
section  35  of  the  General  Construction  Law  [Consol.  Laws,  c.  22]) 
prescribed,  among  other  things,  that  the  singular  number  when  em- 
ployed in  a  statute  includes  the  plural  and  vice  versa.  Their  recom- 
mendation in  that  regard  was  adopted  by  the  enactment  of  chapter  677 
of  the  Laws  of  1892.  No  significance  is  therefore  to  be  attached  to 
this  change  in  phraseology  and  applying  the  Statutory  Construction 
Law,  which  was  part  of  the  scheme  of  the  revisioners  who  prepared 
both  laws,  the  word  "person"  as  used  in  the  Revised  Statutes  enacted 
in  18%,  must  be  deemed  to  have  meant  "persons,^'  when  there  was 
more  than  one  grantor,  and  to  require  due  acknowledgment  and  cer- 
tification as  to  all.  These  provisions  of  the  statute  of  1896  were  re- 
enacted  without  change  on  the  report  of  the  board  of  statutory  con- 
solidation as  shown  by  their  note  to  section  291,  volume  7,  page  4852, 
of  their  report,  made  in  1907.  Any  other  construction  would  result 
in  incumbering  the  records  with  recitals  as  to  conveyances  by  persons 
whose  acknowledgments  have  not  been  so  authenticated  as  to  give  the 
notice  to  subsequent  purchasers,  which  the  statute  was  designed  to 
give,  and  would  be  most  misleading  and  would  not  furnish  the  proof 
of  the  due  execution  of  the  conveyances  which  was  one  of  the  purpos- 
es of  the  recording  act.  Gross  v.  Rowley,  147  App.  Div.  529,  132  X. 
Y.  Supp.  541 ;  Freedman  v.  Oppenheim,  80  App.  Div.  487,  81  N.  Y. 
Supp.  110.  It  is  quite  dear  that  a  grantee  is  not  entitled  to  have  a 
deed  recorded,  unless  its  execution  has  been  duly  acknowledged  and 
certified  as  required  by  law.  Irving  v.  Campbell,  121  N.  Y.  354,  24 
N.  E.  821,  8  L.  R.  A.  620;  Bradley  v..  Walker,  138  N.  Y,  191,  33  N. 
E.  1079;  Paolillo  v.  Faber,  56  App.  Div.  241,  67  N.  Y.  Supp.  638. 

It  follows,  therefore,  that  the  order  should  be  affirmed,  with  $10 
costs  and  disbursements.    Order  filed.    All  concur. 


(184  App.  Div.  547).  

RIVEB  PLATE  COMMERCIAL  CO.,  Inc.,  v.  MADERO  BROS.,   Inc. 
(Supreme  Court,  Appellate  Division,  First  Department.    November  S,  191S.> 

1.  SAI^ES   ^=:>Q0 — CONSXBUCTION   OF  CONTaAOT   BT  PaBTIES. 

After  acquiescing  In  plaintiff's  interpretation  of  contract  as  to  do<Ti- 
ments  which  should  accompany  shipments,  and  continuing  to  make  deliv- 
eries In  accordance  with  requirements,  seller,  sued  for  having  failed  to 
deliver  contracted  quantity,  cannot  claim  buyer's  refusal  to  accept  de- 
livery for  lack  of  proper  documents  of  title,  which  resulted  in  their  being 
supplied  thereafter,  excused  it  from  completing  contract 

2.  Triajl   «$=>252(13) — Instructions — Misleading   Characteb — Vebdxoi  Not 

Wabranted  bt  Facts. 

Instruction  that  if  jury  found  that  through  no  f^tilt  of  Its  own  de- 
fendant seller  could  not  obtain  bills  of  lading  to  accompany  shipments, 

^ssFor  other  cases  see  same  topic  A  KET-KUMBER  lo  all  Key-Numbered  Digests  A  Indexes 
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as  required,  dfitoldant  would  not  \^  liable  for  Its  bieaeb,  aiid  that  there 
was  no  evidence  to  show  whetlier  bills  of  lading  could  have  been  ob- 
tained or  not,  on  its  face  was  erroneous* 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  River  Plate  Commercial  Company,  Incorporated, 
against  Madero  Bros.,  Incorporated.  From  a  judgment  for  defend- 
ant, and  from  an  order  denymg  a  motion  for  a  new  trial,  plaintiff  ap* 
peals.    Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Thomas  &  Houghton,  of  New  York  City  (Woolsey  A.  Shepard,  of 
New  York  City,  of  counsel),  for  appellant. 

Charles  M.  Russell,  of  New  York  City  (Walter  L.  Post,  of  New 
York  City,  of  counsel),  for  respondent. 

MERRELL,  T.  Plaintiff  brings  this  action  to  recover  damages 
for  the  alleged  oreach  of  a  written  contract  made  by  the  defendant 
on  June  2,  1917,  for  the  delivery  of  450  tons  of  caustic  soda  at  the 
agreed  price  of  $6.40  per  100  pounds  f .  o.  b.  New  York,  with  free 
lighterage.  The  contract  provided  that  the  shipment  should  be  made 
in  three  installments  of  150  tons  each,  one  of  which  installments  was 
to  be  shipped  in  each  of  the  months  of  June,  July,  and  August,  1917. 
The  contract  further  provided  that  payment  was  to  be  net  cash  against 
bill  of  lading  and  arrival  notice.  Under  the  terms  of  the  contract 
each  delivery  or  shipment  was  to  stand  as  a  separate  contract.  All 
agreements  were  made  contingent  upon  strikes,  fires,  accidents,  or 
other  causes  beyond  the  control  of  the  defendant  corporation,  and  the 
defendant  was  not  to  be  held  responsible  for  delays  or  shut-outs 
caused  by  embargoes,  congestion,  etc.,  of  railroads,  steamship  lines, 
or  common  carriers. 

Upon  the  trial  the  jury  returned  a  verdict  for  the  defendant.  In 
rendering  sudi  verdict,  the  jury  evidently  adc^ted  defendant's  con- 
tention tiiat  plaintiff  had  waived  a  strict  performance  of  the  terms 
of  the  contract  in  respect  to  the  presentation  of  bills  of  lading  and 
arrival  notices  covering  goods  shipped,  or  that,  owing  to  railroad  em- 
bargoes and  other  causes  beyond  defendant's  control,  it  was  excused 
from  performing  Ae  contract  according  to  its  terms. 

The  June  shipment  was  made  to  the  plaintiff  under  circumstances 
satisfactory  to  both  parties,  and  until  July  13,  1917,  deliveries  were 
made  and  the  purchase  price  paid  by  the  plaintiff  without  presenta- 
ticm  of  bills  of  lacfing  and  arrival  notices  called  for  by  the  contract.  In 
their  place,  warehouse  or  dock  receipts  were  presented  to  and  accept- 
ed by  the  plaintiff.  On  July  13th  the  defendant  offered  to  deliver  to 
plaintiff  certain  drums  containing  50,625  pounds  net  of  the  caustic 
soda.  These  drums  w^re  not  accompanied  by  bill  of  lading  or  ar- 
rival notice,  as  provided  in  the  contract.  Plaintiff  refused  to  accept 
such  evidence  of  ownership,  and  then  insisted  that  the  defendant 
perform  its  contract  according  to  the  strict  terms  thereof,  and  insist- 
ed that  each  delivery  be  accom()anied  with  bill  of  lading  and  arrival 
notice.    Some  correspondence  occurred  between  the  parties,  def end- 
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ant  insisting  that  the  documents  which  it  offered  were  a  substantial 
compliance  with  the  requirement  of  the  contract,  whereas  plaintiff 
insisted  upon  a  strict  compliance  with  the  written  contract;  plaintiff 
stating  to  defendant  that  it  could  deliver  the  caustic  soda  as  fast  as 
it  pleased,  providing  it  was  done  in  accordance  with  the  terms  of  the 
contract,  which  called  for  net  cash  against  bill  oi  lading  and  arrival 
notice,  and  that  plaintiff  was  at  all  times  ready  to  receive  and  pay  for 
the  commodity  when  delivered  in  accordance  with  the  terms  of  the 
contract.    . 

Thereupon  the  defendant  proceeded .  to  deliver  to  plaintiff  the 
caustic  soda  acconipanied  with  bill  of  lading  and  arrival  notice,  ac- 
cording to  the  letter  of  the  contract,  and  all  deliveries  made  there- 
after during  the  months  of  July  and  August,  and  as  late  as  October 
I2th,  were  accompanied  by  the  proper  docum^ts.  In  fact,  no  de- 
Uveries  were  accepted  by  the  plaintiff,  after  the  June  quota,  which 
were  not  accompanied  by  bills  of  lading  and  arrival  notices,  except 
one  delivery  on  September  28th,  which  was.  quali&edly  accepted  by 
the  plaintiff,  and  a  letter  written  to  defendant  on  October  5th,  stat- 
ing that  such  acceptance  was  qualifiedly  made,  ,and  was  not  to  be 
considered  as  a  waiver  of  plaintiff's  rights  under  the  contract.  The 
correspondence  between  the  parties  would  seem  to  indicate  that  the 
plaintiff  was  ready  and  willing  to  take  the  goods  at  all  times,  but  in- 
sisted that  delivery  should  be  accompanied  by  the  bills  of  lading  and 
arrival  notices  provided  for  in  the  contract  >  The  plaintiff,  there- 
fore, did  not  waive  any  of  the  conditions  of  the  contract  in  respect 
to  the  July  and  August  shipments. 

Under  the  evidence,  the  question  of  waiver  was  one  of  law  to  be 
determined- by  the  court,  and  should  not  have  been  submitted  to  the 
jury  for  its  determination. 

While  the  various  shipments  did  not  conform  to  the  terms  of  the 
contract  for  ISO  tons  in  each  of  the  months  of  June,  July,  and  August, 
it  appears  that  enough  of  the  caustic  soda  was  shipped  during  the 
three  months  to  fill  the  Jun«  and  July  quotas,  and  plaintiff  was  ap- 
parently willing  to  accept  the  commodity  as  .shipped  according  to  the 
terms  of  the  contract  There  was  a  total  shortage,  however,  of  147.- 
06  tons,  or  nearly  the  full  amount  of  the  August  quota,  and  for  the 
failure  to  ship  said  147.06  tons  plaintiff  brings  this  action. for  damages. 

[1]  There  is  no  dispute  as  to  defendant's  failure  to  deliver  said 
147.06  tons  of  said  soda.  Immediately  after  the  refusal  of  plaintiff 
to  take  the  goods  in  the  manner  in  which  defendant  attempted  to  de- 
liver tibem  on  July  13th,  the  defendant  acquiesced  in  the  construc- 
tion placed  upon  the  contract  by  the  plaintiff,  and,  commencing  the 
very  next  day,  deUveries  were  made  under  the  contract,  accompanied 
by  the  documents  provided  by  its  terms.  Thereafter  the  defendant 
continued  to  make  all  subsequent  deliveries  in  strict  accordance  with 
the  terms  of  the  contract,  excepting  that  of  September  28th,  which 
was  qualifiedly  accepted  by  the  plaintiff.  After  acquiescing  in  plain- 
tiff's interpretation  of  the  contract,  and  continuing  to  make  deliveries 
in  accordance  with  the  strict  terms  thereof,  there  is  little  force  m 
defendant's  position  that  plaintiff's  refusal  to  accept  die  deliveries 
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of  July  13th  excused  defcndaat  from  completing  its  contract.  Defend- 
ant should  have,  at  least,  ofiFered  to  deliver  the  remainder  of  th^  caus- 
tic soda  in  accordance  with  the  terms  of  the  contract. 

I  am  unable  to  find  any  basis  for  defendant's  claim  that  plaintiff 
had  waived  the  strict  terras  of  the  contract.  Furthermore,  I  am  un- 
able to  find  any  evidence  excusing  defendant's  performance  of  thd 
contract  by  reason  of  railroad  embargoes  or  other  causes  delaying 
shipments.  The  plaintiff  was  not  insisting  that  the  time  of  delivery 
was  very  essential;  and  aprparently  was  ready  to  wait  a  reasonable  time 
for  the  goods  to  be  delivered. 

[2]  The  court,  in  submitting  the  case  to  the  jury,  instructed  them 
that  if  they  found  that,  through  no  fault  of  the  defendant,  the  bills 
of  lading  could  not  be  obtained,  the  defendant  would  not  be  liable 
for  a  breach  of  the  contract,  and  Aat  their  verdict  ought  to  be  in 
favor  of  the  defendant;  but,  in  this  connection,  the  court  charged 
the  jury  that  there  was  no  evidence  in  the  case  to  show  whether  the 
bills  of  lading  cotild  have  been  obtained  9r  not.  The  effect  of  such 
instruction  was  that  the  jury  was  permitted  to  return  a  verdict  in 
favor  of  the  defendant,  which  the  facts  did  not  warrant.  This  charge 
was,  on  its  face,  erroneous  and  misleading,  and  furnishes  sufficient 
reason  for  setting  aside  the  verdict  rendered,  and  a  reversal  of  the 
judgment  entered  thereon. 

I  am  unable  to  find  any  reasonable  excuse  for  defendant's  failure 
to  deliver  the  goods  pursuant  to  the  terms  of  the  contract,  and  there- 
fore the  verdict  of  the  jury  was  unsupported  by  the  evidence. 

The  judgment  and  order  appealed  from  should-  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  Or- 
der filed.    All  concur. 


TICHNOK  BROS.,  Inc.,  ▼.  TUOZZO. 

(Supreme  Ck>inrt,  Appellate  Tenn^  inist  Departitient    NoT«nber  7,  1918.) 

CouBTS  ^s>l90(2)-«Mui7icrPA:p  Couats-^Obdebs  BxvnBWABijfr— Dbntino  New 
Tbiait— Appeal  Atteb  Lateb  Motion  Allowed  and  Reve^sedw 

Where  plalntUfs  first  motion  for  new  trial  was  denied,  and  a  second  mo*> 
tlon  granted,  and  the  order  therefor  reversed  on  defendant's  appeal,  be- 
cause filed  too  late,  to  comply  with  Mnnldpal  Ooort  Code,  f  129,  held,  that 
the  order  denying  the  first  motion  was  still  open  tor  review  on  appeal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Tichnor  Bros.,  Incorporated,  against  Joseph  Tuozzo. 
From  a  judgment  for  defendant,  and  an  order  denymg  a  new  trial, 
the  plaintiff  appeals.  Judgment  and  order  reversed,  and  new  trial  or- 
dered. 

Argued  October  term,  1918,  before  GUY,  MULLAN,  and  BIJUR, 
Jj* 

Nathan  S-  Jerome,  of  New  York  City,  for  appellant 

Hector  MdGowan  Curren,  of  Brooklyn,  lor  respondent 
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PER  CURIAM.  The  trial  court  before  whom  this  case  was  tried 
denied  the  original  motion  to  set  aside  the  verdict  as  against  the  evi- 
dence, but  upon  a  subsequent  motion  set  aside  the  verdict.  Upon  ap- 
peal to  this  court  this  last  order  was  reversed  (172  N.  Y.  Supp.  159), 
upon  the  ground  that  the  motion  to  set  aside  had  not  been  made  with- 
in the  time  prescribed  by  section  129  of  the  Municipal  Court  Code 
(Laws  1915,  c.  279).  The  original  order  denying  the  motion  is  there- 
fore still  open  for  review. 

We  are  of  opinion,  for  the  reasons  stated  by  the  learned  trial  jus- 
tice, that  the  verdict  was  against  the  evidence,  and  that  the  judgment 
and  order  should  therefore  be  reversed,  and  a  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event. 


ABMSTRON6  v.  MILGRIM. 

(Supreme  Court,  Appellate  Term,  First  Department    November  7,  IMS.) 

Landlobd  and  Tbistant  <S=>166(10) — ^Ljeakaok  o»  Wateb— Liabilitt  of  Land- 

LOBD. 

Tenant  could  not  recover  damages  for  Injuries  to  his  property,  due  to 
■  leakage  of  water  resulting  from  defective  valve  in  a  supply  pipe  less  than 
two  years  old,  where  landlord  had  neither  actual  nor  constructive  notice 
of  the  defect. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  William  F.  Armstrong  against  Charles  Milgrim.  From 
a  judgment  for  $150,  being  the  difference  between  $350  rent  due  plain- 
tiff and  the  amount  awarded  to  defendant  on  his  counterclaim,  plain- 
tiff appeals.    Judgment  modified,  and,  as  modified,  affirmed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Armstrong  &  Keith,  of  New  York  City  (Joseph  W.  Murphy,  of 
New  York  City,  of  counsel),  for  appellant. 

Cohen,  Haas  &  Schimmel,  of  New  York  City  (Isidore  Cohen,  of 
>Iew  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  The  action  was  that  of  an  assignee  of  a  landlord  of  an 
apartment  house  against  his  tenant  for  rent.  The  counterclaim  was 
for  damages  to  defendant's  property,  caused  by  water  which  leaked 
into  defendant's  apartment. 

It  was  proved  without  contradiction  or  question  that  the  leakage  of 
water  resulted  from  a  defective  valve  in  one  of  the  supply  pipes  in  the 
apartment  house,  which  was  less  than  two  years  old,  and  there  is  no 
claim  that  there  was  an  absence  of  necessary  appliances,  or  that  the 
landlord  had  either  actual  or  constructive  notice  of  the  dejtcct.  Under 
such  circumstances,  it  is  well  settled  that  he  cannot  be  held  liable  for 
negligence.  Jaffe  v.  Harteau,  56  N.  Y.  398,  15  Am.  Rep.  438;  Cohen 
V.  Cotheal,  156  App.  Div.  784,142  N.  Y.  Supp.  99,  affirmed  215  N.  Y. 
659,  109  N.  E.  1070;  Kramer  v.  Stone,  176  App.  Div.  549,  551,  163  N. 
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Y.  Supp.  57a;  Kennedy  v.  Fay,  31  Misc.  Rep,  776,  65,  N.  Y*  Supp. 
202;  Halcem  v.  Gold,  164  N,  Y,  Supp.  119. 

The  principle  is  emphasized  by  the  case  cited  by  respondent  (Citron 
V.  Bayley,  36  App.  Div.  130,  55  1>J.  Y.  SupF5,.382),  in  which  the  land- 
lord was  held  liable  because  of  the  noticeable  absence  of  an  ordinarily 
necessary  appliance.     The  counterclaim  should  have  been  dismissed. 

The  judjEpient  accordingly  will  be  modified,  by  increasing  the  same 
to  $350,  with  appropriate  costs  in  the  court  below,  and,  as  so  modified, 
affirmed,  with  costs  of  this  appeal  to  appellant    All  concur. 


(105  Misc.  Rep.  4fi) 

HOU/ANDESR  v.  W.  A  B.  BEAl/TY  CO.,  Inc.,  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department,    November  14,  1918.) 

1.  L4NDrK>BD  AlfD  OhsNANT  «EOl52(S>— *I>UTT  TO  BCPAIB— PSIVXTT  OV  CklNTBACT. 

That  the  owner  of  property  is  under  an  Implied  duty  towards  a  lessee 
to  make  repairs  on  a  part  of  the  building  eipressly  excepted  from  the 
lessee's  duty  to  repair  does  not  give  a  cause  of  actloh  to  the  lessee's  sub- 
tenant against  the  owner  for  breach  of  the  undertaking;  there  being  no 
privity  of  contract 

2.  Landi^bd  and  Tenant  ^=s>W9(X)r^lDfUTr  to  Bspaxb— Rigbtb  of  Bubtkn* 

ANTB. 

A  lessee  has  the  duty  of  keeping  the  roof  of  the  building  and  common 
appurtenances  of  the  premises  in  a  safe  condition  for  his  subtenant,  re- 
gardless of  the  conditions  of  the  lease  from  the  owner  of  the  property. 

3.  Landia>bd  and  TnxANT  <9s»109(7)^--D^i7Ty  to  Bspaxb-^Bvidbnob. 

In  an  action  by  a  lessee's  subtenant  against  the  owner  tor  negligence 
in  making  repairs,  causing  injury  to  property,  evidenoe  held  not  to  sus- 
tain a  finding  for  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Ida  Hollander  against  the  W.  &  E.  Realty  Company,  In- 
corporated, and  another.  From  a  judgment  for  plaintiff,  defendant 
named  appeals.    Reversed,  and  complaint  dismissed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  UUlr 
LAN,  JJ. 

Ernst,  Fox  &  Cane,  of  New  York  City  (Melville  H.  Cane,  of  New 
York  City,  and  Joseph  Eliot  Klein,  of  Brooklyn,  of  counsel),  for  ap- 
pellant. 

Louis  Manheimer,  of  New  York  City,  for  respondent. 

GUY,  J.  The  plaintiff,  occupant  of  a  loft  on  the  third  floor  of  a 
six-story  building,  has  recovered  damages  against  the  appellant,  owner 
of  the  fee,  for  injuries  to  his  property  on  or  about  January  7,  1918, 
caused  by  the  rain  coming  through  the  roof  of  the  building  and  into 
the  demised  premises.  Plaintiff*s  landlord,  the  defendant  Sadye  L. 
Weingarten,  is  assignee  of  the  lease  of  the  whole  building  made  by  the 
owner  to  Samuel  Weingarten.  The  theory  of  the  recovery,  as  ex- 
pressed by  the  trial  judge  in  his  decision,  is  that  the  owner  had  notice 
that  the  roof  was  leaking  and  in  bad  condition ;  that  after  complaints 
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made  to  plaintiflTs  landlord,  Wemgarten,  the  roof  was  fixed  by 
the  owner's  contractor  in  October,  1917,  about  three  months  before  the 
damage;  that  ''nevertheless  the  only  inference  to  be  drawn  is  that  the 
entire  roof  was  not  put  in  such  ^ood  condition  as  to  have  avoided  the 
very  occurrence  which  caused  this  damage,  and  for  which  this  action 
is  brought.  I  am  satisfied  that  the  damage  was  due  to  the  negligence 
of  defendant,  and  I  award  judgment  for  the  plaintiflF  in  the  sum  of 
$400." 

[1]  Under  the  lease  from  the  owner  to  Weingarten,  the  plaintiff's 
landlord,  the  latter  covenanted  to  "make  all  repairs,  both  inside  and 
outside,  on  the  said  premises,  which  may  be  necessary  during  this 
term,  except  roof  and  sidewalk."  Assuming,  without  deciding,  tl^t  the 
owner  was  under  an  implied  duty  towards  its  lessee,  Weingarten,  to 
make  repairs  to  the  roof,  because  that  part  of  the  building  was  except- 
ed from  the  lessee's  obligation  to  repair  (Woodward  v.  Jones,  15  Misc. 
Rep.  1,  36  N.  Y.  Supp.  775 ;  Zbarazer  Realty  Co.  v.  Brandstein,  61 
Misc.  Rep.  623,  113  N.  Y.  Supp.  1078;  but  see  Castagnette  v.  Nicchia, 
76  App.  Div.  371,  78  N.  Y.  Supp.  498),  the  plaintiff,  subtenant,  could 
have  no  remedy  against  the  owner  for  breach  of  its  undertaking,  there 
being  no  privity  of  contract  between  them. 

[2]  Respondent  claims,  however,  that  the  effect  of  excepting  the 
roof  from  the  lessee's  covenant  was  to  leave  the  owner  in  control  of 
the  roof ;  that  the  duty  thus  devolved  upon  the  owner  by  law  to  keep 
the  roof  in  a  reasonably  safe  condition,  the  breach  of  which  duty  was 
evidenced  by  the  damage  sustained.  In  the  light  of  the  evidence,  in- 
cluding the  written  lease  of  the  entire  premises,  this  claim  cannot  be 
upheld.  While  the  owner  remained  at  all  times  liable  to  the  subtenant 
for  its  negligence,  it  was  not  under  the  duty,  which  devolved  upon 
plaintiff's  landlord,  to  keep  the  roof  and  common  appurtenances  of  the 
premises  in  a  safe  condition  for  the  subtenants.  O'Rourke  v.  Feist, 
42  App.  Div.  136,  59  N.  Y.  Supp.  157;  Levine  v,  Baldwin,  87  App. 
Div.  150,  84  N.  Y.  Supp.  92;  Levy  v.  Roosevelt,  131  App.  Div.  8, 115 
N.  Y.  Supp.  475. 

[3]  Under  the  circumstances  disclosed,  the  failure  of  the  appellant 
to  make  sufficient  repairs  in  October  does  not  authorize  a  finding  of 
negligence.  The  evidence  shows  that  at  some  time  f)etween  October 
and  January  7th  notice  was  given  to  the  owner  of  the  leaky  condition 
of  the  roof,  that  it  thereupon  sent  a  roofer  to  fix  it,  and  he  testified 
that  eithtsr  in  the  early  or  the  latter  part  of  October,  1917,  he  was  there 
and  put  the  roof  in  good,  serviceable  conditicm,  which  fact  he  reported 
to  the  owner,  and  that  he  did  not  visit  the  building  again  until  the  plain- 
tiff's property  was  damaged  through  cracks  in  the  roof  on  or  about 
January  7,  1918.  Although  the  testimony  tends  to  show  that  the  roof 
leaked  from  time  to  time  after  the  repairs  were  made  in  October,  it 
does  not  appear  that  any  notice  of  this  condition  was  given  to  the  own- 
er, and  no  claim  is  made  of  any  personal  neglect  on  the  part  of  the 
owner,  as  distinguished  from  the  alleged  breach  of  covenant.  Evident- 
ly the  repairs  that  were  made  in  October  were  sufficient  to  protect  the 
property  of  the  subtenants  between  that  date  and  January  7th;  and 
the  mere  breach,  if  any,  of  tfie  so-called  implied  covenant,  did  not 
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charge  the  owner  with  neglect  with  respect  to  the  subtenant.  Frank  v. 
Mandel,  76  App.  Div.  413,  78  N.  Y.  Supp.  855;  Nagle  v.  Davies,  60 
Misc.  Rep.  479,  113  N.  Y.  Supp.  834;  Marston  v.  Frisbie,  168  App. 
Div.  666,  154  N.  Y.  Supp.  367. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
appropriate  costs  in  the  court  below.    All  concur. 


BOI/TAN  ▼.  BARRETT. 

(Supreme  Court,  Appellate  Term,  Tirst  Department.    November  7,  1918.) 

BVIDEZ7CE   €8»128(11) — T^AajlATlVB   CW   PAST   BVERTS— ADMIBeiBZLXTT. 

Statements  of  driver  of  defendant's  automobile  truck,  which  collided 
with  plaintiff's  building  wjiien  driving  chain  broke  and  driver  lost  control, 
that  the  motor  was  out  of  order,  that  defendant's  trucks  were  generally 
In  bad  condition,  etc.,  were  inadmissible^  being  merely  a  narrative  of 
past  events  in  no  wise  connected  with  the  res  gestie. 

Appeal  from  Municipal  Court>  Borough  of  Manhattan,  Seventh 
District. 

Action  by  May  Boltan  against  William  M.  Barrett,  as  president 
of  the  Adams  Express  Company.  From  the  judgment  rendered  after 
a  trial  without  a  jury,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,JJ. 

George  W.  Smyth,  of  New  York  City,  for  appellant. 
Mortimer  W.  Solomon,  of  New  York  City,  for  respondent, 

BIJUR,  J.  Defendant's  automobile  truck,  in  charge  of  its  driver^ 
was  being  driven  in  a  westerly  direction  along  lS2d  street  when  the 
driving  chain  broke  and  the  driver  lost  control  of  the  vehicle,  which 
collided  with  a  building  owned  by  the  plaintiff  and  caused  certain 
damages,  to  recover  which  this  action  was  brought. 

The  trial  court,  over  the  objection  and  exception  of  the  defendant, 
permitted  plaintiff's  witness  to  testify  that  after  the  accident  defend- 
ant's driver  stated  that  the  motor  of  the  truck  was  out  of  order ; 
that  the  trucks  of  the  defendant  were  generally  in  a  bad  condition, 
owing  to  the  great  rush  of  business ;  and  that  the  machine  was  no 
good,  etc. 

These  statements  were  clearly  merely  a  narrative  of  past  events, 
and  in  no  wise  connected  with  the  res  gestse,  and  their  reception  ob- 
viously was  error,  for  which  the  judgment  must  be  reversed,  and  a 
new  trial  granted,  with  $30  costs  to  appellant  to  abide  the  event.  All 
concur. 
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XOUNG  V.  CURTIS  AEEOPI^ANB"  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  13,  1918.) 

Pleading  ^5»917(S^— Bux  of  Pabtioulabs — ^Refusal  of  Ptjbchaskb  to  Fee- 
form — Damages. 

The  complaint,  determining  the  character  of  the  action,  being  dearly, 
under  Personal  Property  Law,  S  145,  as  added  by  Laws  1911,  c.  571,  §  1, 
for  general  damages  for  refusal  to  perform  contract  of  purchase,  bill  of 
particulars  will  not  be  required  on  the  theory  of  special  damages. 

Appeal  from  Special  Term,  Broome  County, 

Action  by  Howard  H.  Young  against  the  Curtis  Aeroplane  Company. 
From  an  order  denying  a  motion  for  a  bill  of  particulars,  defendant 
appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Hinman,  Howard  &  Kattell,  of  Binghamton,  for  appellant. 
Merchant,  Waite  &  Waite,  of  Binghamton,  for  respondent. 

WOODWARD,  J.    The  complaint  alleges  that— 

"On  or  about  September  27,  1917,  plaintiff  and  defendant  entered  into  a 
cofitract  whereby  plaintiff  agreed  to  geil  and  deliver  to  defendant,  at  Buffalo. 
N.  Y.,  and  defendant  agreed  to  purchase  of  the  plaintiff,  100,000  feet  of  sii- 
quarter,  tough,  straight-graced  white  ash  lumber,  12  feet  to  10  feet  long,  to 
be  acceptable  to  defendant's  inspector  and  shipped  by  him,  and  for  wbicb 
the  defendant  promised  and  agreed  to  pay  plaintiff  the  sum  of  $150  per 
thousand  feet,  sight  draft  attached  to  bill  of  lading,  less  2  per  c«it  discount.'' 

It  further  alleges  that  plaintiff  entered  upon  the  performance  of 
said  contract,  and  that  on  or  about  the  16th  day  of  November,  1917. 
before  any  deliveries  had  been  made  on  account  of  said  contract  and 
while  labor  and  expense  of  material  amount  were  necessary  on  the 
part  of  the  plaintiff  to  enable  him  to  fulfill  his  obligations  under  said 
contract,  the  defendant  canceled  and  repudiated  said  contract,  and 
notified  the  plaintiff  to  proceed  no  further  therewith ;  that  defendant's 
cancellation  and  repudiation  of  said  contract  was  made  wrongfully 
and  without  any  lawful  excuse  therefor ;  that  the  plaintiff  did  nothing 
further  toward  carrying  out  the  said  contract  on  his  part  after  receiv- 
ing said  notice  of  the  defendant's  countermand  of  said  order,  and 
repudiation  of  said  contract  on  its  part;  and  that  by  reason  of  the 
premises,  and  because  of  the  defendant's  said  breach  of  contract  the 
plaintiff  has  sustained  damages  directly  and  naturally  resulting  in  the 
ordinary  course  of  events  from  said  breach  in  the  sum  of  $7,500,  no 
part  of  which  has  been  paid. 

The  answer  is  in  effect  a  general  denial  of  the  material  allegations 
of  the  ccMnjrfaint,  but  in  moving  the  court  for  a  hill  of  particulars  the 
defendant  set  up  some  matters  which  it  is  claimed  make  the  dam- 
ages claimed  of  a  special  nature,  and  then  insists  that  the  plaintiff  is 
called  upon  to  furnish  a  bill  of  particulars  in  reference  to  such  alleged 
special  damages.    We  think  the  learned  court  at  Special  Term  has  cor- 
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rectly  disposed  of  this  motion.  The  character  of  the  action  is  to  be 
determined  by  the  /:omplaint,  and  this  is  merely  a  demand  for  the 
general  damages  resulting  from  the  defendant's  refusal  to  perform  its 
part  of  the  contract,  after  inducing  the  plaintiff  to  incur  expense  in 
connection  with  it.  The  action  is  clearly  predicated  upon  the  provi- 
sions of  section  145  of  the  Personal  Property  Law,  as  added  by  Laws 
1911,  c.  571,  §  1,  a  codification  of  the  common  law  (Poppenberg  v. 
Owen  &  Co.,  84  Misc.  Rep.  126,  M3,  146  N.  Y.  Supp.  478;  221  N.  Y. 
569,  116  N.  E.  1070),  and  no  reason  suggests  itself  to  us,  after  a  care- 
ful reading  of  the  defendant's  brief,  why  it  should  have  the  particu- 
lars which  it  demands. 

The  questions  at  issue  between  the  parties  are  simple,  and  depend 
in  no  measure  upon  the  matters  which  the  defendant  asks  to  have  set 
forth  in  a  bill  of  particulars.  See  Oswego  Falls  P.  &  P.  Co.  v.  Stecher 
Lith.  Co.,  215  N.  Y.  98,  109  N.  E.  92,  L.  R.  A.  1916B,  1257.  The 
order  appealed  from  should  be  affirmed,  with  costs. 

Order  unanimously  affirmed,  with  $10  costs  and  disbursements. 


OBEBNBERG  t.  HURIiBURT  MOTOR  TRUCK  CO. 
/Supreme  Court,  Appellate  Term,  First  Department.    November  7,  1918.) 

1.  Courts  ^=9190(2) — Muiticipal  Coxtbt — Appeai.— Obdeb  on  Betaxation  of 

Costs. 

jkn  order  of  tbe  Municipal  Courft,  made  upon  a  retazation  of  costs,  is  not 
appealable. 

2.  Costs  ^=»230-— Appeaj>— PbeyaUiIIIO  PABtrr. 

Where  court  on  appeal  reduced  judgment  from  $1,068^0  to  $260,  appel- 
lant was  prevailing  party. 

3.  Costs  ^=»247,  254(5) — Appealt— Bedvction  or  JuoaiaBNT—STENoaBAPHEB's 

Mn^iTTEs — Fee  tor  Fiung  Notick  of  Appeal. 

Where  court  on  appeal  reduced  judgment  from  $1,058.30  b  $250.  ap- 
pellant was  entitled  to  recover  stenographer's  fee  and  fee  paid  clerk  for 
filing  notice  of  appeaL 

4.  Costs  ^=s»244 — ^Appsad-^Dibbotion  to  Loweb  Coxtbt. 

Where  court  on  appeal  reduced  judgment  from  $l,058wa0  to  $250,  with 
hiterest,  "with  appropriate  costs  in  the  cout  below,"  the  quoted  phrase 
had  reference  to  the  proper  amount  to  be  allowed  plaintiff  upon  the  sum 
recovered  in  lower  court,  under  Blunicipal  Court  Code,  {  164,  subd.  1, 
and  did  not  preclude  defendant  from  taxing  costs  and  disbursemcnrg 
allowed  by  the  court  on  appeal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan.  Fourth  Dis- 
trict 

Action  by  Charles  Greenberg  against  the  Hurlburt  Motor  Truck 
Company.  From  an  order  made  on  retaxation  of  costs,  and  from  a 
judgment  for  plaintiff,  defendant  appeals.  Appeal  from  order  dismiss- 
ed, and  judgment  affirmed,  as  modified. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 
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Pealc  &  McLaughlin,  of  New  York  City  (G.  A.  McLaughlin,  of  New 
•York  City,  of  counsel),  for  appellant. 

Myron  Sulzberger,  of  New  York  City  (Isidor  Enselman,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  This  is  an  appeal  from  an  order  of  the  Municipal  Court, 
made  upon  a  retaxation  of  costs,  and  from  the  judgment  entered  after 
such  retaxation. 

[1-3]  The  order  is  not  an  appealable  one.  Vaccaro  v.  Rini,  159  N. 
Y.  Supp.  786.  But  the  appeal  from  the  judgment  -can  be  considered. 
The  facts  are  not  disputed.  The  plaintiff  obtained  a  judgment  in  the 
Municipal  Court  in  his  favor  for  the  sum  of  $1,058.30,  and  the  defend- 
ant appealed.  The  Appellate  Term  (170  N.  Y.  Supp.  441)  modified  the 
judgment  by  reducing  the  amount  to  the  sum  of  $250  and  interest, 
"'with  appropriate  costs  in  the  court  below,"  and,  as  so  modified,  af- 
firmed it,  "with  $20  costs  to. the  appellant,  costs  to  be  set  off  against 
the  judgment."  The  defendant  tfiereupon  taxed  his  costs  and  dis- 
bursements as  follows : 

Costs  allowed  by  the  Appellate  Term |20.no 

Stei^ographer's   fees 23.20 

Printing  briefs 13.25 

Clerk's  fee  for  filing  notice  of  appeal 2.00 

Total     r $5N.45 

From  this  bill  the  clerk  struck  out  the  item  for  the  printing  of  briefs 
and  allowed  the  balance.  Upon  a  motion  tnade  for  a  retaxation,  the 
court  below  struck  out  the  items  of  $23.20  for  the  stenographer's  fees, 
and  the  item  of  $2  for  filing  the  notice  of  appeal,  and  a  judgment  was 
entered  accordingly. 

We  think  that  the  court  below  erred  in  striking  out  those  items  re- 
ferred to.  Clearly  the  defendant  succeeded  upon  his  appeal.  He 
caused  the  judgment  to  he  reduced  from  $1,058.30  to  $250.  He  was 
compelled  to  procure  and  pay  for  the  stenographer's  minutes  in  order 
to  perfect  his  appeal,  and  also  to  pay  for  the  filing  of  the  notice  of  ap- 
peal, and  these  items  were  properly  chargeable  as  disbursements. 

[4]  The  phrase  "with  appropriate  costs  in  the  court  below/*  used 
in  reducing  the  judgment,  had  reference  to  the  proper  amount  of  costs 
to  be  allowed  the  pljuntiff  upon  the  sum  recovered  in  the  court  below 
(section  164,  subd.  1,  Municipal  Court  Code  [Laws  1915,  c.  279]), 
and  did  not  preclude  the  defendant  from  taxing  the  costs  allowed  by 
this  court,  and  also  his  disbursements  in  preparing  the  appeal. 

Appeal  from  order  dismissed.  Judgment  reduced  by  the  sum  of 
$25.20,  and,  as  modified,  affirmed,  with  $20  costs  to  the  appellant  All 
concur. 
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• 
CBAVIOB  T.  CBAYUK. 
(Supreme  Court,  Spedal  Term*  Mensselaer  County.    Norember  S,  1918.) 

HnSBAITD    AHD    WlTB    •s»279(lH-SXPABATION    AGBKEllENT^Ssnur-SUPFOBnifG 
DAT70HTBB. 

In  snlt  for  separation  by  wife,  alleging  breadi  of  separation  agreement 
whereby  husband  was  to  pay  monthly  for  support  of  wife  and  daughter 
till  latter  reached  16  and  became  self-supporting,  when  payment  should  be 
reduced,  court  cannot  hold  that,  In  eamixig  |8.50  a  week  after  reaching  16v 
daughter  la  self-supporting,  measured  by  accustomed  scale  of  Hying. 

Suit  for  separation  by  Mitinie  M.  Craver  against  George  W.  Graver. 
On  motion  for  alimony  and  counsel  fees.  Allowance  to  counsel  di- 
rected, and  defendant  ordered  to  pay  a  sum  per  month  for  the  sup- 
port and  maintenance  of  plaintiff  and  her  daughter  duriz^  the  pend- 
ency of  the  action.  ^ 

The  parties  had  been  living  separate  and  apart  under  a  separation  agree- 
ment by  which  the  defendant  was  to  pay  $40  monthly  for  the  support  of  the 
plaintiff  and  her  daughter  until  the  daughter  reached  the  age  of  16  years  and 
became  self-supporting,  when  the  monthly  payments  were  to  be  reduced  to 
^20.  The  daughter  having  reached  such  age,  and  being  employed  at  $8.50  per 
week,  the  defendant  refused  to  pay  more  than  $20  monthly  under  the  agree- 
ment. His  hicome  was  $162  monthly.  Plaintiff  sued  for  a  separation,  al- 
leging a  breach  of  the  agreement 

Mills  &  Mills,  of  Albany,  for  plaintiff. 
Chester  G.  Wager,  of  Troy,  for  defendant. 

HASBROUCK,  J.  Under  the  terms  of  the  agreement  of  the  par- 
ents of  Gladys  Craver,  her  father  is  not  required  to  pay  the  mother 
$10  every  parental  pay  day  on  Gladys'  account  after  ^e  "becomes 
16  years  of  age  and  becomes  self-supporting."  I  am  not  prepared  to 
hold  that  in  earning  $8.50  a  week  Gladys  is  self-supporting,  meas- 
ured by  the  scale  according  to  which  she  was  accustomed  to  live. 

There  should  be  an  allowance  to  counsel  of  $75,  and  the  defendant 
should  pay  $40  per  month  for  the  support  and  maintenance  of  plain- 
tiff and  her  daughter  during  the  pendency  of  the  action. 


(103  Misc.  Bep.  99) 

MAWHINNBY  v.  MIUiBROOK  WOOLBN  BCILLS,  Inc. 
(Supreme  Oourt,  Trial  Tesrm^  EichxDond  County.    November  11,  1918.) 

1.  Wab  €=»4 — CoNTBAcr  it)B  Supplies — ^Pbecedence. 

In  performance  of  contract  with  government,  even  for  military  sup- 
plies, prwedence  over  civilian  contracts  does  not  necessarily  inhere,  nor 
may  be  imported  or  Imposed  otherwise  tlian  as  provided  by  act  of  CJon- 
gress,  notwithstanding  Const  U.  S.  art  2,  §  2,  making  the  President  com- 
mander in  chief  of  the  army  and  navy. 

X  WIam  ^=94 — ^Powers — Bxecutivb— Authobjtt   of  Cohgbess. 

While  the  President,  when  acting  as  commander  in  chief,  has  all  the 
powers  recogniaed  by  the  usages  of  war,  when  he  does  not  act  by  mar- 
tial law,  he  is  governed  by  the  acts  of  Congress,  and  executive  orders  not 
ao  authorised  will  be  no  warrant  of  power,  or  cover  o|^  protection. 
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3.  War  ^=»4 — Militabt  Supplies — Statute. 

National  Defense  Act,  §  120'  (TJ.  S.  Oomp:  St.  1916,  (  3115g),  relating  to 
procurement  of  military  supplies,  is  not  self -executing,  but  requires  the 
government  to  place  an  order,  within  tlie  n^eantng  of  tbe  act,  In  order 
to  obtain  precedence  over  other  orders. 

4.  Wab  «=»4 — ^Military  Supplies — "Placing  of  an  Order." 

The  making  of  a  contract  between  the  government  and  a  private  cor- 
poration for  military  supplies,  in  form  an  ordinary  contract,  although  re- 
ferred to  as  an  order,  does  not  constitute  the  "placing  of  an  order"  with 
the  corporatiop,  within  the  purview  of  National  Defense  Act,  |  120  (U. 
S.  Camp.  St  1916,  S  3115g). 

5.  War  «=>4 — Military  Supplies— Power  to  Commandeer.  . 

The  power  of  the  government  to  commandeer  being  a  power  to  be 
resorted  to  only  where  public  danger  Is  Immediate,  imminent,  and  im- 
pending, the  exercise  of  such  power  under  National  Defense  Act,  S  120 
(U.  S.  Comp.  St  1916i,  f  3115g),  ^'lll  not  be  presumed  until  It  olearly  ap- 
pears that  such  power  was  intended  to  be  exerdsed. 

6.  CpNTRACTS  ^=>303(1) — ^Breach — Excuse. 

Impossibility  of  performance,  arising  from  acts  of  the  Legislature  and 
executive  branches  of  the  sovereignty,  does  not  necessarily  constitute  an 
excuse  for  a  breach  of  contract 

7.  CONTBACTB   «=>303(1) — BREACH — ^EXCUSE. 

Where  a  party  by  his  own  contract  creates  a  duty  or  charge  upon  him- 
self, he  is  bound  to  perform ;  legal  excuse  requiring  that  performance  be 
made  impossible  by  the  act  of  God,  the  law,  or  the  other  party. 

Action  by  George  S.  Mawhinney  against  the  Millbrook  Woolen 
Mills,  Incorporated.    Judgment  for  plaintiff. 

This  action  is  brought  to  recover  damages  claimed  to  have  been  suffered 
by  reason  of  defendant's  failure  to  fully  perform  its  contract  to  deliver  100 
pieces  of  wocden  cloth,  containing  about  5,000  yards,  at  $1.7j5  per  yard.  De- 
liveries, under  the  contract,  were  specified  to  be  made  in  May,  June,  and 
July,  1017,  and  10  pieces  were  delivered ;  but  by  reason  of  letters  written  by 
plaintiff  to  the  defendant  the  time  for  the  delivery  of  the  remaining  90  pieces 
was  extended  until  the  latter  part  of  October  or  the  early  part  of  November. 

The  defense,  generally  stated,  is  that  performance  of  the  contract  with 
plaintilt  became  lmpossil)le  because  certain  contracts  of  the  defendant  with 
the  United  States  War  Department  had  precedence  inherently,  and  also  be- 
cause precedence  was  specially  required  by  section  120  of  the  act  of  Confess 
of  June  3.  1916  (39  Stat  213  [U.  S.  Comp.  St  1916,  $  3115gl  c.  134).  the 
National  Defense  Act,  and  by  orders  placed  by  the  executive  officers  of  the 
government.    The  first  of  these  contracts  was  dated  May  11,  1917.  and  called 
for  200,000  yards;   another  contract,  made  about  July  27th,  required  100,000 
yards;     another,    about    August   25th,    360,000   yards;     and    another   about 
November  5th,  380,000  yards,  all  at  $3.50  per  yard.     TTiese  contracts  were 
the  result  of  a  visit  by  the  defendant's  treasurer  to  the  War  Department.      In 
May,  he  saw  Col.  Penrose,  of  the  Quartermaster's  Department  at  Washington, 
and  told  him  of  the  qualities  and  benefits  of  defendant's  product,  reworked 
wool,  and  advised  its  use  as  a  substitute  for  the  more  costly  virgin  wool,  in 
the  making  of  military  uniforms  and  supplies.      He  says  that  Col.  Penrose 
asked  him  to  undertake  contracts,  and  that  he  replied  that  he  could  not  be- 
cause of  commitments  to  the  civilian  trade,  and  was  asked,  "Don't  you  know 
that  the  government  comes  first?"     He  testified  that  he  told  Ool.  Penrose 
that  they  would  have  to  be  protected,  and  that  Col.  Penrose  said :   "All  right 
we  will  give  you  authority  on  it.    You  proceed,  and  you  will  have  a  letter  that 
you  win  have  to  give  the  government  precedence  in  deliveries."     He  was 
asked:   "Did  he  say  anything  about  in  regard  to  whether  you  would  have  to 
do  it,  or  not — to  take  the  government  orders,  or  anything  of  that  kind?     A. 
Ool.  Penrose  said  that  later  on;    *If  you  don't  take  It  now,  you  will  have  to 
take  It'    Q.  He  told  you  that  that  time?    A.  At  that  time,  he  said :  'The  mills 
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will  have  to  go^io  flooner  os?  laiter/  "  There  wiis  no  evUlence  inttoduced  t±mt 
the  mills  of  thd  nation  generally  were  ever  ordered  to  undertake  government- 
al work.  The  defendant's  contracts  with  the  War  Department  were  Intro- 
duced. They  are  drawn  on  "Q.  M.  O.  Form  No.  105.  Bevised  Form  Approved 
November  ao,  19H." 

The  evidence  introduced  aJeo  induded  certain  letters  to  the  defendant  from 
various  governmeht  officials :  First,  one  of  June  16th,  from  Lieut.  Col,  William- 
son, depot  quartermaster  at  Boston,  whl<ai  stated  that  there  should  be  no 
delays  in  deliveries,  and  that  wherever  It  was  possdble  such  should  be  speeded 
up  or  anticipated.  It  also  contained  the  g^eral  statement  that  "ovders  from 
the  government  always  take  precedence"  and  r^uested  the  defendant,  to 
that  end,  to  employ  all  available  machinery  and  means.  On  July  2d  the 
committee  on  supplies,  of  th$  council  of  National  Defense,  established  by  the 
National  Defense  Act,  Sent  another  letter,  at  the  suggestion  of  Col.  Zalinski, 
depot  quartermaster  at  Philad^phia,  as  the  ''eostomary  communication."  It 
expressed  a  desire  for  promj^t  delivery,  and  that  the  defendant  defer»  if 
necessary,  interfering  commercial  commitments.  On  July  23d  Ool.  Zalinski 
wrote,  insisting  upon  the  signature  by  the  defendant  of  the  first  governmental 
contract,  which  was  dated  May  11th,  but  had  not  yet  been  signed  by  the 
defendant,  though  it  hftd  proceeded  with  work  under  it  In  this  letter  it  was 
stated  that,  unless  the  defendant  signed  the  contract  with  a  labor  or  strike 
clause  "agreeable  to  the  War  Department,  an  order  (as  per  the  Inclosed  form) 
will  be  placed  with  you,  vrhich  would  provide  for  the  government  to  take  con- 
trol of  your  plants  under  aecti<»i  120  of  the  National  Defense  Act." 

There  were  also  letters  from  Capt.  Po<He,  assistant  to  the  district  quarter- 
masters at  Boston — one  demanding  promptness  in  deliveries,  without  mention 
of  precedence;  and  the  other,  stating  that  the  government  "should  be  given 
preference  and  precedence."  On  November  24th  the  defendant  received  the 
following: 
*To  the  Mlllbrook  Woolen  Mills,  Inc.,  215  Fourth  Avenue,  New  York,  N.  Y. 

"Gentlenien:  The  President  of  the  United  States,  by  virtue  of  and  pursuant 
to  the  authority  vested  in  him,  and  by  reason  of  the  existing  emergency  re- 
quiring such  action  for  the  national  security  and  defense,  does  hereby  requisi- 
tion for  public  use  connected  with  the  common  defense,  and  hereby  places  an 
order  vrtth  you  for  the  following  necessary  supplies: 

**(a)  All  doth  in  your  possession  now  ready  for  delivery  to  the  United 
States  government. 

**(b)  All  cloth  now  in  process  of  manufiacture  by  you  for  the  United  States 
government,  the  same  to  be  completed  to  conform  to  the  requirements  of 
your  contract. 

"You  are  further  directed  to  utilize  all  machinery  under  your  control  eK- 
clusively  in  the  production  of  cloth  contracted  for  the  use  of  the  government, 
and,  as  required  by  section  120  of  the  act  of  June  3,  1W6  (39  Stat  213),  you 
are  hereby  required,  in  filling  this  order,  to  give  preference  thereto  over  all 
work  for  parties  other  than  the  United  States  government,  without  regard  to 
the  order  or  date  of  contracting  therefor. 

"Kindly  acknowledge  receipt  hereof. 

"Very  respectfully,  Newton  D.  Baker,  Secretary  of  War." 

At  the  opening  of  the  trial,  plaintiff  moved  to  dismiss  the  several  de- 
fenses, setting  up  the  substance  of  the  foregoing,  as  insufficient  in  law,  and 
at  the  close  of  the  trial  moved  that  defendant's  evidence  be  stricken  out,  and 
also  renewed  the  motion  to  dismiss.    July  trial  was  waived. 

Thomas  G.  Prioleau,  of  New  York  City,  for  plaintiif. 
Herbert  C.  Smyth,  Nathan  Kalvin,  and  Roderick  Wellman,  all  of 
New  York  City,  for  defendant. 

KEIyBY,  J.  Plaintiff  urges  that  certain  allegations  of  the  answer 
import  the  admission  that  the  contracts  with  the  government  were 
voluntary  on  the  part  of  the  defendant.  The  admission  might  be  con- 
clusive (Horan  v.  Hastorf,  223  N,  Y.  490,  120  N.  E.  58;  FuUerton  v. 
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Northern  Bank,  184  App.  Div.  37,  171  N.  Y.  Supp.  547),  but  it  is  doubt- 
ful whether,  as  a  matter  of  pleading,  there  is  the  admission.  In  testify- 
ing, the  defendant  repudiates  the  idea  that  the  contracts  were  volun- 
tary ;  but  the  evidence  tends  to  establish  the  fact.  It  is  certain  that 
defendant  voluntarily  introduced,  and  recommended,  to  the  govern- 
ment the^  use  of  its  product,  and  had  little,  if  any,  reluctance  about 
entering  into  contract  relations,  and,  in  fact,  at  once  did  so.  The  with- 
holding of  its  actual  signature  to  tiie  first  contract,  it  claims  was,  in 
part,  because  precedence  for  the  government  was  not  in  terms  pro- 
vided for.  This,  as  well  as  the  claim  ths^t  defendant  only  yielded 
when  the  government  "sent  us  a  letter,  and  told  us,  unless  we  forth- 
with would  sign  that  contract,  we  would  be  put  in  jail,"  is  hardly 
borne  out  by  the  evidence.  The  letter  referred  to,  which  is  that  from 
Col.  Zalinski,  of  July  23d,  is  not  so  arbitrary  or  coercive,  and  defend- 
ant's letter,  of  July  12th,  which  evoked  it,  and  might  further  have  ex- 
plained it,  defendant  did  not  introduce.  Apparently  the  controversy, 
and  the  insistence,  were  on  subject  of  the  "strike  clause,"  and  not 
about  the  silence  of  the  contract  on  the  subject  of  precedence.  Ac- 
ceptance of  the  contract  was,  in  that  respect,  voluntary  on  the  part 
of  the  defendant.    It  does  not  seem  necessary  to  hold  more  than  this. 

[1]  The  defendant's  contention  is  that,  "whether  or  not  voluntary 
in  their  inception,"  the  contracts  were  mandates  from  the  government. 
This  is  tu-ged  as  independent  of  the  provisions  of  tlie  National  De- 
fense Act,  and  the  argument  in  support  is  that  the  acts  and  contracts 
of  governmental  department  heads  are  presumed  to  be  by  authority 
of  the  President,  and,  where  the  executive  acts,  no  statute  is  neces- 
sary, authority  being  in  the  Constitution;  article  2,  §  2,  making  the 
President  commander  in  chief  of  the  army  and  navy.  The  decisions 
cited  (Rukle  v.  United  States,  122  U.  S.  543,  7  Sup.  Ct.  1141,  30  L. 
Ed.  1167;  Wilcox  v.  Jackson,  13  Pet.  498,  10  L.  Ed.  264;  United 
States  V.  Eliason,  16  Pet.  291,  10  L.  Ed.  968)  support  the  proposition 
of  presumptive  authority,  but  not  the  defendant's  theory  of  executive 
power,  which  is  in  law  much  narrower  than  the  theory  assumes.  In 
Little  V.  Barreme,  2  Cranch,  170,  2  L.  Ed.  243,  it  was  held  by  the 
United  States  Supreme  Court  that  instructions  from  the  President 
to  an  American  commander  to  seize  vessels  in  enemy  trade,  other- 
wise than  as  provided  by  act  of  Congress,  did  not  justify  the  officer, 
nor  exempt  him  from  the  payment  of  damages.  In  Milligan  v.  Hovey, 
3  Biss.  13,  Fed.  Cas.  No.  9605,  it  was  held  that  the  members  of  a  mili- 
tary commission,  and  officers  of  the  army  acting  thereunder,  were 
liable  in  damages  for  arrest  and  imprisonment  ordered  by  them, 
where  the  appointment  of  the  commission  was  otherwise  than  as  pro- 
vided by  act  of  Congress.  In  Hendricks  v.  Gonzalez,  67  Fed.  351, 
14  C.  C.  A.  659,  it  was  held  that  it  was  no  justification  for  refusing 
clearance  to  a  vessel,  intended  for  insurrectionary  use  in  a  friendly 
country,  that  the  refusal  was  under  instructions  from  the  Secretary 
of  the  Treasury,  but  not  authorized  by  Congress. 

[2]  The  rule  thus  is  that  while  the  President,  when  acting  as  com- 
mander in  chief,  has  all  the  powers  recognized  by  the  usages  of  war, 
but  when  he  does  not  act  by  martial  law  he  is  governed  by  th^  acts 
of  Congress,  and  executive  orders,  not  authorized  thereby,  will  be 
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no  warrant  of  power,  or  cover  of  protection.  The  present  case  is 
not  a  question  at  all  of  martial  law.  Martial  law  and  civil  law  have 
not  in  this  country  lost  their  identity,  and  while  it  cannot  be  gainsaid 
that  what  was  said  in  this  case  to  the,defendant»  and  what  contract- 
ed with  it,  was  military  in  spirit  and  in  eventual  purpose,  it  was  civil 
in  its  essential  character.  I  conclude,  therefore,  that  in  the  perform- 
ance of  ccmtracts  with  the  government,  -even  for  military  supplies, 
precedence  over  civilian  contracts  does  not  necessarily  inhere,  nor 
may  be  imported  or  imposed  otherwise  than  as  provided  by  .act  of 
C<»^ess.  This  conclusion  is  not  hampering  to  national  efficiency 
in  the  difficult  exigencies  of  war,  for  Congress  has  in  fact  enacted  a 
statute,  providing  for  precedence,  where  the  Executive  deems  it  nec- 
essary, and  this  statute  is  not  complained  of,  in  this  case,  or  out  of 
it,  so  far  as  I  know,  as  wanting  in  scope  and  effectiveness.  This  is 
section  120  of  the  National  Defense  Act,  as  follows : 

'The  President  in  time  of  war  or  when  war  is  imminent,  is  empower^ 
through  the  head  of  any  department  of  the  government,  in  addition  to  the 
present  authorized  methods  of  purchase  or  procurement,  to  place  an  order 
with  any  individual,  firm,  association,  company,  corporation,  or  organized  man- 
ufactaring  industry  for  such  product  or  material  as  may  be  required,  and 
wliidti  is  of  the  nature  and  kind  uaoaJly  prodnoed  or  capable  of  being  ihto- 
duced  by  such  individual,  firm,  company,  association,  corporation,  or  organized 
manufacturing  industry.  Compliance  with  all  such  orders  for  products  or 
material  shall  be  obligatory  on  any  Individual,  firm,  association,  company, 
corporatioD,  or  organized  manufacturing  industry  or  the  responsible  head  or 
heads  thereof,  and  sbaU  take  precedence  over  aU  other  orders  and  contracts 
theretofore  placed  with  such  individual,  firm,  oompany,  association,  cor- 
poration, or  organized  manufacturing  industry.    •    •    •  •» 

[8]  The  determinative  inquiry,  therefore,  in  the  case,  is  whether 
precedence  was  contracted  for,  or  ordered,  in  pursuance  of  this  stat- 
ute. It  goes  by  the  saying  that  it  should  be  broadly  construed,  with 
its  terms  and  implications  undiminished.  But  it  is  not  to  be  over- 
looked that  there  is  not  to  be  found  in  it  any  declaration  of  inherent 
right,  or  general  right,  to  precedence  in  governmental  contracts.  No 
express  declaration  certainly,  nor  any  reasonably  sure  implication,  calls 
for  the  conclusion  that  such  was  intended.  The  statute  is  not  self- 
executing.  In  terms  it  is  only  where  the  government  shall  "place  an 
order"  that  by  force  of  the  statute  "such  order"  is  "obligatory,"  and 
given  precedence  "over  all  othef  orders,"  with  penalties  prescribed  for 
refusal. 

[4]  It  is  suggested,  in  a  tentative  way,  that  the  making  of  a  con- 
tract is,  "in  ordinary  parlance,"  the  "placing  of  an  order."  It  is 
probably  so  in  commercial  colloquialism,  and  an  overlooked  instance 
is  in  the  contract  upon  which  plaintiff  sues,  and  which  states  the  con- 
ditions under  which  '*this  order  is  placed."  But  Congress  did  not 
have  the  colloquialism  in  mind.  Resort  to  the  presumption  against 
loose  verbal  usage  in  the  interpretation  of  a  solemn  statute  is  not  need- 
ed. Explicitly  and  repeatedly  it  is  made  manifest  that  orders  placed 
under  the  statute  are  to  be  something  extraordinary,  something  "in 
addition  to  the  present  authorized  methods  of  purchase  and  procure- 
ment." The  very  terms  bar  the  inference  of  an  intent  to  include  a 
purchase  by  ordinary  contract  as  being  the  placing  of  an  order  under 
172  N.Y.S.— ^ 
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the  section.  The  contracts  here  were  ordinary  contracts,  negotiated 
and  closed  in  pursuance  of  an  ordinary  and  established  method  of 
governmental  purchasing.  "Revised  in  November,  1914,"  they  were 
on  their  face  a  form  authorized  and  existing,  not  only  before  the 
passage  of  the  act  of  Congress,  but  before  none  but  the  most  far- 
sighted  anticipated  our  embroilment  in  th<  war,  and,  proceeding  from 
form  to  substance,  they  contain  no  reference  to  the  National  Defense 
Act,  or  the  national  defense  power,  nor  any  covenant,  proviso,  or  de- 
mand in  terms  importing  a  right  to  precedence  in  performance.  Nor 
are  the  contracts  in  that  respect  added  to,  by  the  various  orders,  writ- 
ings, and  expressions  of  the  governmental  officials. 

It  is  urged  as  to  these  that  there  was  no  restriction  by  the  National 
Defense  Act  to  any  stereotyped  form  of  order,  and  that  an  order 
might  be  placed  under  the  form  and  terms  of  polite  request.  Agreed. 
The  decision  of  Judge  Ray,  of  the  United  States  District  Court,  iir 
the  case  of  Moore  &  Tiemey  v.  Rexford  Knitting  Co.,  250  Fed.  278, 
earnestly  cited  by  the  defendant,  holds  this;  but  as  I  read  it,  holds 
no  further  than  this,  as  matter  of  law,  though  it  did  find  that  what 
was  done  in  that  case  constituted,  as  matter  of  fact,  the  actual  plac- 
ing of  an  order.  In  form  the  government  requested  supplies,  but  ex- 
pressly said  that  no  refusal  would  be  heeded ;  the  iron  hand  was  in 
the  velvet  glove.  The- decision  does  not  support,  nor  do  I  accept,  the 
argument  that,  since  defendant  was  presumed  to  know  that  the  gov- 
ernment could  commandeer  its  plant,  the  various  requests  for  pre- 
cedence, envisaged  with  the  power  to  compel  acquiescence,  showed 
what  would  be  attained  by  exercise  of  the  power,  if  denied  or  obstruct- 
ed, and  so  were  a  form  of  order.  Some  of  the  vigor  of  this  argument 
seems  tp  depart  when  it  is  seen  how  equally  available  it  would  be  to 
a  party,  willing  to  exploit  its  possibilities  of  war  profits,  with  intended 
evasion  or  downright  violation  of  his  civilian  contracts. 

[5]  The  National  Defense  Act  holds  no  purpose  to  wantonly  dis- 
rupt or  destroy  the  regular  course  of  business,  upon  which  endurance 
and  success  in  war  may  ultimately  depend,  and  Congress  has  suffi- 
ciently indicated  that  in  placing  an  order  the  action  of  the  goveni- 
ment  is  to  be  manifested  in  definite  form.  The  assumption  should 
be  against  the  exercise  of  the  extreme  power,  under  section  120,  un- 
til it  clearly  appears  that  it  was  intended  to  be  exercised.  The  power 
to  commandeer,  it  has  been  said,  is  a  power  to  be  resorted  to  only 
where  public  danger  is  "immediate,  imminent  and  impending";  the 
emergency  giving  the  right.  United  States  v.  Russell,  13  Wall,  623, 
627,  20  L.  Ed.  474.  More  sheer  and  abrupt  than  the  power  to  take 
by  eminent  domain,  it  is,  as  well,  to  be  said  oi  it  that,  while  an  essen- 
tial attribute  of  sovereignty,  it  is  arbitrary  in  character,  and  so  sub- 
versive of  private  rights,  that  its  exercise  should  not  be  based  upon 
ambiguous  language,  equivocal  action,  or  doubtful  inference.  West- 
ern Union  Tel.  Co.  v.  Pa.  R.  R.,  195  U.  S.  540,  25  Sup.  Ct.  133,  49 
L.  Ed.  312,  1  Ann.  'Cas.  517. 

The  official  urgings  and  admonitions  in  evidence  are  to  be  regarded 
as  indicating  no  more  than  a  commendable  desire  for  speed  in  the  con- 
tracted deliveries,  largely  by  appeal  to  defendant's  patriotic  motives, 
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but  not  changing  the  diaracter  of  the  contracts  from  ordinary  civil 
contracts.  If  the  officials  may  be  deemed  to  have  entertained  an  enr 
larged  or  mistaken  view  of  their  power^  the  answer  Is. that  departmen- 
tal construction  is  not  to  be  resorted  to  unless  a  statute  be  doubtful  or 
ambiguous,  and,  as  before  pointed  out,  erroneous  departmental  con- 
struction, even  by  the  Executive  itself,  cannot  override  the  statute,  or 
protect  from  civil  or  personal  liability.  And,  in  truth,  the  official  de- 
partmental construction  is  against  defendant.  That  on  July  23,  1917, 
the  threat  was  made  to  place  an  order,  pursuant  to  the  statute,  coupled 
with  the  fact  that  thereafter,  on  November  24th,  an  order  was  actually 
placed,  coming  indisputably  within  its  provisions,  establishes  that 
nothing  which  had  gone  before  was  intended  to  be  an  order  under 
section  120,  or  was  so  construed,  or  was  so  constrxiable.  This  un- 
doubted order  of  November  24th,  however,  constitutes  no  defense,  for 
it  was  placed  after  the"  time  for  the  deliveries  to  plaintiff,  both  as  origi- 
nally specified  and  as  extended.  Upon  receipt  of  this  order,  the  de- 
fendant sent  notice  of  cancellation  of  plaintiff's  contract,  but  that  there 
was  a  right  to  cancel,  in  the  circumstances,  is  not  contended ;  the  ac- 
tual contention  being  that  performance  of  the  contract  with  plaintiff 
was  impossible. 

[I]  As  to  this  defendant  overstates  the  rule  when  it  says  that  im- 
possibility of  performance,  arising  from  acts  of  the  Legislature  and 
executive  branches  of  the  sovereignty,  is  an  excuse  for  a  contract 
breach.  Reference  to  the  authorities  cited  in  support  (United  States 
v.  Dietrich  [C.  C]  126  Fed.  671 ;  People  v.  Globe  Mut.  Life  Ins.  Co., 
91  N.  Y.  171,  176;  Jones  v.  Judd,  4  N.  Y.  411 ;  Labaree  Co.  v.  Cross- 
man,  100  App.  Div,  499,  502,  92  N.  Y.  Supp.  565,  affirmed  184  N.  Y. 
586,  77  N.  E.  1189;  Gesualdi  v.  Personeni  [Sup.]  128  N.  Y.  Supp. 
683;  Adler  v.  Miles,  69  Misc.  Rep,  601,  126  N.  Y.  Supp.  135)  shows 
that  they  were  cases  really  enforcing  the  true  rule,  which  is  that,  where 
perfonnance  of  a  contract,  legal  when  made,  becomes  illegal  by  some 
event,  statute,  decision,  or  lawful  act  of  public  authorities,  both  par- 
ties are  excused  from  further  performance.  Here,  without  an  order 
placed  under  the  National  Defense  Act,  the  effect  of  the  contracts 
with  the  government  was  simply  a  rush  of  business,  which  is  not  an 
excuse.    L.  R.  A.  1916F,  18. 

[7]  Performance  may  have  been  impeded,  by  misunderstood  or  un- 
warranted claims  of  precedence,  or  may  have  been  made  more  difficult 
in  concurrence,  or  convenience,  with  the  government  contracts;  but 
all  this  is  not  enough.  Where  a  party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  its  very  essence  is  an  ability  to  perform, 
and  he  is  bound  to  make  it  good.  Legal  excuse  requires  that  the  thing 
cannot  by  any  means  be  effected,  because  of  "the  act  of  God,  the  law, 
or  the  other  party"  (Carnegie  Steel  Co.  v.  United  States,  240  U.  S. 
156,  165,  36  Sup.  Ct.  342,  344  [60  L.  Ed.  576] ;  Jacksonville,  etc.,  Ry. 
Co.  V.  Hooper,  160  U.  S.  514,  18  Sup.  Ct.  943,  42  L.  Ed.  1217),  or  be- 
cause of  the  happening  of  something  which  has  frustrated  the  entire 
design  on  which  was  grounded  the  promise  (Marks  Realty  Co.  v.  Ho- 
tel Hermitage  Co.,  170  App.  Div.  484,  485,  156  N.  Y.  Supp.  179). 

A  generally  apposite  ca$e  is  Graves  v.  Miami  S,  S.  Co.,  29  Misc. 
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Rep.  645, 61  N.  Y.  Supp.  115.  It  was  there  held  that  a  contract  of  af- 
freightment was  not  abrogated  by  the  dedaration  of  war  between  the 
United  States  and  Spain,  and  that  it  was  no  defense  that  sailings  were 
discontinued  because  the  carrier  had  disposed  of  its:  charter  to  &  gov- 
ernment. It  appeared  that  such  disposition  was  both  "voluntary  and 
profitable/'  and  I  think  the  evidence  establishes  tiie  like  conclusion  in 
the  present  case.    The  court  said : 

"Performance  of  the  contract  might  have  been  excused,  had  the  United 
States  gorernment,  in  the  exercise  of  the  power  of  eminent  d<Hiialn,  seized 
the  defendant's  vessels.  •  •  *  Governmental  compulsion  might  have  ex- 
cused performance ;  the  voluntary  act  cannot" 

The  plaintiffs  motions  to  strike  out  the  testimony  and  dismiss  the 
defenses,  and  for  judgment,  are  granted.  I  find  that  the  market  value 
of  the  woolen  goods  due  plaintiff  was  $4  per  yard,  and  that,  on  the  ba- 
sis of  SO  yards  in  each  of  the  90  pieces,  his  damage  is  $10,125. 


(184  App.  Div.  620) 

FORD  V.  STATE. 

(Supreme  Court,  Appellate  Division,  Third  Department    Noveml)er  13,  1018.) 

GaNAUS  ^s»18 — ^iNJUSnS  FBOM  CONSTBUCTIOIT  or  MaI^TBNANCX — EVIDEKCE. 

In  action  for  damages  sustained  by  claimant  between  certain  dates  by 
reason  of  the  flooding  of  quarry  lands  alleged  to  have  been  caused  by 
blasting  in  canal  bed,  court  finding  that  water,  which  was  In  dainmnt's 
quarry  during  period  covered  by  claims  In  suit,  was  s'/t4  canal  water, 
and  came  from  the  canal  operated  by  defendant  state,  held  not  supported 
by  the  proofs. 

Appeal  from  Court  of  Claims. 

Action  by  Albert  H.  Ford  against  the  State  of  New  York.  From  a 
judgment  awarding  claimant  $14,465.33,  the  State  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  JOHN  M.  KELLCKJG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Merton  E.  Lewis,  Atty.  Gen.  (Alexander  Otis^  Deputy  Atty.  Gen., 
of  counsel),  for  the  State. 

Ramsdale  &  Church,  of  Albion  (Sanford  T,  Church,  of  Albion,-  of 
counsel),  for  respondent. 

LYON,  J.  This  is  an  appeal  from  a  judgment  of  the  Court  of 
Claims  for  damages  sustained  by  claimant  between  May  1,  1915,  and 
November  1,  1916,  by  reason  of  the  flooding  of  quarry  lands  located 
near  the  hamlet  of  Hulberton,  Orleans  county,  N.  Y.,  through  the  neg- 
ligence of  the  state  in  the  construction  and  maintenance  of  the  Barge 
Canal. 

It  appears  that  in  the  work  of  excavating  for  the  canal  it  was  neces- 
sary for  the  state  to  blast  out  an  additional  depth  of  the  former  canal. 
This  it  did  by  drilling  holes  3  feet  in  depth  and  inserting  sticks  con- 
taining 60  per  cent,  of  dynamite,  by  which  the  explosion  removed 
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sandstone  to  tlie  depth  of  approximately  2  feet  and  9  inches.  This 
blasting  was  d<Mie  during  the  winters  of  1912-13  and  1913-14.  The 
effect  of  the  blasting,  as  stated  by  the  son  of  the  plaintiff,  did  not  ex- 
tend beyond  1  foot  beyond  the  depth  of  the  hole.  The  location  of 
plaintiff's  quarry  is  23  feet  below  the  bottom  of  the  canal,  and  30  feet 
below  the  surface  of  the  ground.  Prior  to  1913  the  quarry  was  kept 
dry  by  a  steam  pump  working  one  hour  each  day.  In  1913  the  plain- 
tiff was  obliged  to  work  the  pump  night  and  day  to  keep  the  quarry 
dry.  In  1914  and  1915  the  plaintiff  used  two  pumps.  In  the  fall  of 
1915  he  was  deeper  than  he  had  ever  quarried  before,  and  when  about 
3  feet  above  the  bottom  of  the  quarry  and  20  feet  below  the  canal 
prism  he  struck  a  sheet  of  water  from  one-haliE  of  an  inch  to  4  inches 
deep  and  from  50  to  60  feet  long.  He  tried  to  calk  the  stream,  but 
could  not  do  it,  and  about  November  15th  the  water  came  in  so  fast  it 
drowned  the  quarry  out 

The  plaintiff's  quarry  was  close  to  the  north  side  of  the  canal,  and 
an  abandoned  quarry  trespassed  somewhat  upon  the  canal  lands,  and 
was  close  to  the  south  side  of  the  canal.  The  plaintiff's  theory  is  that 
this  blasting  in  the  canal  bed  opened  some  of  the  vertical  seams  of  the 
sandstone,  and  that  the  water  which  came  into  plaintiff's  quarry  came 
from  the  canal.  This  seems  strange,  in  view  of  the  fact  that  the  blast, 
being  effective  only  1  foot  below  the  hole  in  the  sandstone,  should 
have  affected  the  seam  between  the  layers  of  stone  to  a  depth  of  over 
20  feet.  The  theory  of  the  defen(Jant  is  that  there  exists,  some  20  feet 
or  more  below  the  bottom  of  the  canal,  between  the  layers  of  sand- 
stone, a  seam  which  leads  from  the  abandoned  quarry  underneath  the 
canal  to  the  plaintiff's  quarry,  and  which  the  plaintiff  unsealed  in  his 
quarrying,  and  that  the  water  came  into  his  quarry  from  the  aban- 
doned quarry  on  the  south  side  of  the  canal.    In  fact,  the  court  finds : 

"(12)  That  the  rock  In  daimant's  quarry  lies  in  horizontal  beds,  which  slope 
or  dip  to  the  southwest" — and  the  existence  of  this  seam  is  found  in  the  de- 
foidant's  requests  to  charge. 

"(24)  That  there  is  an  underground  passage  or  passages  between  the  aban- 
doned quarry  at  the  south  end  of  culvert  70  and  the  claimant's  quarry,  whldi 
carries  water." 

This  abandoned  quarry  is  kept  filled  with  water  from  the  canal,  with 
water  from  drains  which  run  both  east  and  west,  by  water  pumped  into 
it  from  the  Vincent  quarry  just  to  the  east,  which  is  about  30  feet 
deep,  and  by  surface  water,  which  of  itself  is  sufficient  to  fill  the  quar- 
ry. It  was  the  intention  that  the  water  from  these  drains  should  pass 
through  culvert  70  and  underneath  the  canal,  and  empty  into  a  stream 
which  flows  in  a  general  northerly  direction  and  empties  into  Lake 
Ontario. 

We  think  the  court  was  entirely  unwarranted  in  charging  the  state 
in  his  eighteenth  finding  of  fact  as  follows : 

^'filghteentb.  That  th^  water  that  was  in  the  claimant's  quarry  during  the 
period  covered  by  the  claims  in  suit  was  23/34  thereof  canal  water,  and 
came  from  the  Barge  Canal  operated  by  the  state  of  New  York." 

We  think  this  is  far  too  liberal  a  charge  for  water  from  the  Barge 
Canal,  which  went  into  the  abandoned  quarry  and  thence  into  plain- 
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tiff's  quarry  during  the  period  of  the  claims  in  suit.  There  are  other 
items  of  a  lesser  amount  which  are  not  supported  by  the  proofs,  but 
in  the  new  trial  which  must  be  had  these  may  be  corrected.  A  new 
trial  must  be  granted,  with  costs  to  the  defendant  to  abide  the  event. 

Judgment  reversed,  on  law  and  facts,  and  new  trial  granted,  with 
costs  to  the  appellant  to  abide  event.    All  concur. 

The  court  disapproves  of  the  eighteenth  finding  of  fact. 


(184  App.  IMv.  683) 

JULIUS  KAIilSH,  Inc.,  v.  HABPER. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  8,  ldl8.) 

1.  Tradk-Mabks  and  Teahk-Nahbs  «s»59(1) — ImrnNOisiisNT. 

The  use  of  tl^e  words  "Sweet  Kiss,"  as  tbe  dlstinguisliing  feature  of 
labels  attached  to  boxes,  bottles,  and  jars  containing  talcum  powders, 
face  powders,  and  perfumes,  was  an  invasion  of  the  rights  of  manufactur- 
er of  similnr  goods,  who  had  registered  and  for  years  had  used  the 
trade-mark  *'Swyt-Kisae." 

2.  TaADE*MARKa  and  Tbaoe-Nakks  «=s»65— Infbingbmeni^-Nsoessitt  of  De- 

ception. 

In  action  to  enjoin  infringement  of  trade-mark,  it  is  unnecessary  to 
prove  deception ;  the  right  to  the  Injunction  sufficiently  appearing,  when 
it  is  shown  that  there  has  been  an  unlawful  invasion  of  plaintiffs  prop 
erty  rights  in  its  trade*mark« 

Appeal  from  Special  Term,  New /York  County. 

Action  by  Julius  Kalish,  Incorporated,  against  Thomas  F.  Harper, 
doing  business  as  Harper  Bros.  From  an  order  denying  motion  for  an 
injunction  pendente  lite,  plaintiff  appeals.  Reversed,  and  motion 
granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Samuel  Perlo,  of  New  York  City  (Solomon  Gavrin,  of  Brooklvn, 
on  the  brief),  for  appellant. 

Banton,  Ferguson  &  Moore,  of  New  York  City  (L.  C.  Ferguson,  of 
New  York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  [1]  The  plaintiff  is  a  corporation  engaged  in  the  re- 
tail and  wholesale  drug  business  at  383  Grand  street  in  the  borough  of 
Manhattan.  This  business,  first  under  the  name  of  Julius  Kalish,  and 
now  under  the  corporate  name,  has  been  in  existence  for  a  period  of 
over  50  years  in  the  vicinity  of  its  present  place  of  business,  and  has 
acquired,  the  complaint  shows,  a  high  repute  with  the  public.  Since 
August  1,  1908,  the  plaintiff  has  manufactured  and  sold  certain  talcum 
powders,  face  powder,  and  perfume  in  boxes,  bottles,  and  jars,  upon 
which  there  are  attached  labels  which  have  for  their  distinguishing 
feature  the  words  "Swyt-Kisse."  In  addition  to  plaintiff's  having  ac- 
quired a  common-law  property  right  in  this  trade-mark  and  trade- 
name, plaintiff  has  caused  the  same  to  be  registered  in  the  Patent  Of- 
fice of  the  United  States  as  a  trade-mark.  The  defendant  has  come 
into  the  territory  of  plaintiff's  business  and  put  upon  the  market  a  face 
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powder,  similarly  .sold  in  boxes,  upon  which  there  are  attiched  labels 
which  have  for  their  distinguishing  feature  the  words  "Sweet  Kiss." 
The  plaintiff  has  been  denied  an  injunction  pendente  lite  restraining 
the  ^fend^it  from  this  simulation  of  plaintiff's  trade-mark.  The 
trade-mark  adopted  by  the  plaintiff  and  long  in  use  is  a  fanciful  and 
arbitrary  one,  and  the  use  of  the  same  trade-mark  for  a  similar  article 
by  a  rival  in  trade  appears  to  be  a  very  obvious  invasion  of  plaintiff's 
rights.  The  trifling  change  in  the  spelling  of  the  words  is  of  no  con- 
sequence. The  words  are  pronounced  the  same,  look  substantially 
alike,  and  the  only  possible  reason  for  defendant's  adoption  of  the 
name,  other  than  inadvertence,  which  is  not  claimed,  is  to  enable  it  to 
poach  upon  plaintiff's  good  will. 

[2]  The  motion  for  an  injunction  was  denied,  upon  the  ground  that 
there  was  no  proof  of  deception.  No  such  proof  is  necessary.  Al- 
though the  complaint  allies  that  the  simulation  of  plaintiff's  trade- 
mark tended  to  and  did  result  in  deception,  the  right  to  an  injunction 
sufficiently  appears  when  it  is  shown  that  there  has  been  an  unlawful 
invasion  of  plaintiff's  property  right  in  its  trade-mark. 

''It  is  l^e  liability  to  deception  nnd  consequent  injury  wbich  Justifies  the 
tesuasoe  of  an  injimction  in  a  ease  like  the  present,  and  If  the  court  can  see 
that  confusion  and  deception  is  liable  to  result  from  the  similarity  of  names, 
it  will  not  refuse  the  Injunctive  relief  because  the  damage  has  not  already  been 
done."  Oerman-Amercan  Button  Co.  v.  Heymsf^d,  Inc.,  170  App.  Div.  416, 
421,  166  N.  Y.  Supp.  228,  227. 

The  point  is  made  that  there  is  a  misrepresentation  on  plaintiff's 
box,  or  some  deception  upon  the  court,  for  upon  the  box  appears 
*'Swyt  Kisse  Perfumery  Co."  It  is  claimed  that  the  company  named 
must  be  the  owner  and  real  party  at  interest.  No  such  claim  is  made 
in  the  papers  submitted  in  opposition  to  the  motion.  If  it  appears  on 
the  trial  that  the  plaintiff  is  not  the  owner  of  the  trade-mark,  or  has 
been  guilty  of  misrepresentation,  that  will  end  the  case  in  favor  of  the 
defendant.  The  allegations  in.  the  papers  should  govern,  rather  than 
an  unexplained  name  stamped  on  one  of  the  exhibits. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  for  an  injunction  pendente  lite  granted,  with 
$10  costs.    Settle  order  on  notice.    All  concur. 


(184  App.  Div.  631)      . 

BALK  V.  QUEEN  CITY  DAIRY  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    >Tovembor  13,  191S.) 

Master  and  Servawt  ^i»3rtl — Workmen's  Compensation  Law — Hazardous 
EMPLOYMBwr— "Hazardous  Occupation.'* 

A  superintendent  of  wholesale  dairy  routes,  who  left  employer's  place 
of  business  to  instmet  a  new  driver,  traveling  by  street  railway,  and  who, 
on  alighting  from  car,  was  killed  by  an  automobile,  was  not  at  such 
time  engaged  In  a  "haeardous"  occupation,  within  Workmen's  Oompensa- 
tion  Law,  or  io  service  of  an  employer  whose  principal  business  was 
hazardons* 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Hazardous.] 
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Appeal  from  State  Industrial  Commission. 

Proceeding  imder  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67)  by  Estelle  M.  Balk  to  obtain  compensation  for  the  death 
of  Leo  P.  Balk,  opposed  by  the  Queen  City  Dairy  Company,  em- 
ployer, and  the  American  Mutual  Compensation  Insurance  Company, 
insurer.  Compensation  was  awarded  by  the  State  Industrial  Cora- 
mission,  and  the  employer  and  insurer  appeal.  Award  reversed,  and 
claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J„  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Jeremiah  F.  Connor,  of  New  York  City,  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  respondent. 

Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

LYON,  J.  The  deceased,  Leo  P.  Balk,  was  employed  by  the  Queen 
City  Dairy  Company  as  the  superintendent  of  its  wholesale  routes. 
On  October  20,  1916,  he  left  his  employer's  place  of  business  to  go 
upon  one  of  the  routes,  where  there  'Was  a  new  driver,  in  order  to 
familiarize  the  driver  with  the  route.  In  order  to  reach  the  route,  he 
was  required  to  travel  by  street  railroad  car.  In  getting  oflF  the  car, 
a  Ford  automobile  struck  him  in  the  left  hip  and  ran  him  against  a 
telephone  pole,  and  he  sustained  injuries  which  resulted  in  his  death, 
November  2,  1916. 

*  The  award  must  be  reversed,  for  the  reason  that  Leo  P.  Balk  was 
not  at  the  time  engaged  in  a  hazardous  occupation.  He  was  not  in  any 
way  engaged  in  operating  a  wagon.  Glatzl  v.  Stumpp,  220  N.  Y.  71, 
114  N.  E.  1053.  He  was  merely  alighting  from  a  street  railway  car. 
In  so  doing  he  met  with  the  accident  which  resulted  in  his  death.  He 
was  not  in  the  service  of  an  employer  whose  principal  business  was 
carrying  on  or  conducting  a  hazardous  business. 

The  award  must  be  reversed,  and  the  case  dismissed.    All  concur. 


(184  App.  Dlv.  552) 

SLOAN  V.  DWYRR. 

(Supreme  Court,  Appellate  Division.  First  Department    November  8.  1918.) 

Judgment  ^=9143(3) — Opening  Default — ^Nbouoenoe  of  Attorney. 

Where  tbe  case  was  marked  ready  by  both  sides,  and  plaintiff's  attor- 
ney asked  continuance  for  the  term  on  the  ground  that  plaintiffs  wit- 
ness was  missing,  but  he  refused  to  disclose  the  witness'  name,  althoosb 
the  court  stated  that  the  complaint  would  be  dismissed,  unless  tbe 
name  were  disclosed,  there  was  not  sufficient  excuse  for  the  default,  and 
it  could  not  be  opened. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Tod  James  Sloan  against  Charles  F.  Dwyer.  From  an  or- 
der granting  plaintiff's  motion  to  open  the  default,  and  to  vacate  judg- 
ment for  defendant,  defendant  appeals.    Reversed,  and  motion  denied. 

^=9For  ot]i«r  cues  see  same  topic  &  KBY-NUMBER  in  all  Key -Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sup.  Ct)  LAVINU  V.  BOI/)HOK  4T3 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Philip  J.  Britt,  of  New  York  City,  for  appellant. 
Thomas  H.  Keogh,  of  New  York  City,  for  respondent. 

PAGE,  J.  This  case  presents  an  anomalous  situation.  The  clerk*s 
minutes  and  judgment  merely  state  that  the'  plaintiff  failed  to  appear 
and  that  the  complaint  was  dismissed.  If  this  was  in  accordance  with 
the  facts,  a  judge  at  Special  Term  would  have  the  power  to  vacate  the 
judgment  and  open  the  default ;  but  the  facts  set  forth  in  the  affida- 
vits of  the  attorneys  for  the  plaintiff  and  defendant  substantially  agree 
that  what  occurred  was  that  the  case  appeared  on  the  calendar  on  the 
3d  day  of  June,  and  was  marked  ready  by  both  sides.  On  the  4th  day 
of  June  the  case  was  answered  ready  by  the  defendant,  and  plaintiff's 
attorney  asked  that  the  trial  go  over  to  the  October  term,  on  the  ground 
that  there  was  a  witness  for  the  plaintiff  missing  at  that  time.  The  de- 
fendant's counsel  asked  that  the  plaintiff's  attorney  should  state  the 
name  of  the  witness  and  the  facts  that  he  expected  to  prove.  The  at- 
torney stated  that  he  expected  to  prove  admissions  by  the  defendant, 
and  declined  to  give*  the  name  of  the  witness ;  and  the  court  then  stated 
that  unless  the  name  of  the  witness  was  made  known  he  would  dismiss 
the  complaint.  The  plaintiff's  attorney  said  that  he  would  not  state 
the  absent  witness^  name,  and  thereupon  for  that  reason  the  complaint 
was  dismissed. 

The  facts  being  as  stated  in  the  affidavits  of  the  attorneys,  it  is  very 
clear  that  a  judge  at  Special  Term  had  no  power  to  review  the  action 
of  the  judge  at  Trial  Term.  Upon  the  cleric's  minutes  and  judgment, 
it  appearing  merely  that  the  judgment  was  by  the  default  of  the  plain- 
tiff in  appearing  upon  the  call  of  the  case  for  trial,  then  the  judge  at 
Special  Term  would  have  had  the  power  to  have  opened  the  default. 
Considering  the  facts  stated  in  the  affidavits  as  a  reason  for  submitting 
to  the  default,  however,  the  facts  stated  by  the  plaintiff's  attorney  do 
not  constitute  a  sufficient  excuse  therefor,  as  the  default  was  willful 
and  the  action  of  the  attorney  was  contumacious. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  tha  moticHi  denied,  with  $10  costs.    Order  filed.    All  concur. 


lAVINB  V.  SOLOMON  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    November  7,  1918.) 

COBPOBATIONS  «=»220— LIABILITY  OF  PROMOTER — USE  OF  BOBBOW£D  MONET. 

Where  a  transaction  created  relation  of  debtor  and  creditor  between 
plaintiff  and  a  corporation,  he  could  not  hold  an  Individual  defendant 
for  oonveTBlon  because  of  use  of  borrowed  money  in  anticipation  of  com- 
pany's legal  creation  to  avoid  delay  in  commencing  business ;  the  company 
receiving  the  equivalent. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict  
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Action  by  Harry  Lavine  against  Louis  H.  Solomon  and  another. 
From  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
I.AN,JJ. 

David  Weiss,  of  New  York  City  (Louis  H.  Solomon,  of  New  York 
City,  of  counsel),  for  appellants. 

Samuel  Stark,  of  New  York  City,  for  respondent. 

PER  CURIAM.  It  is  clear  that  the  transaction  created  the  relation 
of  debtor  and  creditor  betwe^  the  corporation  and  the  plaintiff,  and 
we  think  it  follows  that,  as  that  must  be  deemed  to  have  been  the  in- 
tention of  the  plaintiff,  he  could  not  hold  the  defendant  Solomon  for 
conversion  because  of  the  use  made  by  Solomon  of  this  money  in  the 
existing  circumstances.  It  is  a  warrantable  inference  that  the  plain- 
tiff assented  by  tacit  acquiescence  to  such  use  of  the  money ;  but,  in 
any  event,  Solomon's  acts  amounted  in  substance  to  nothing  more  than 
an  anticipation  of  the  company's  legal  creation,  made  necessary,  and 
impliedly  assented  to  by  the  plaintiff,  in  order  to  avoid  delay  in  com- 
mencing business.  The  company  concededly  received  the  equivalent 
of  the  money,  and  the  decision  in  the  bankruptcy  proceeding:  is  not 
only  not  binding  on  Solomon,  but  we  think  it  should  have  established  a 
debt  of  the  corporation  to  plaintiff,  in  which  case  there  could  be  no 
ground  for  the  claim  made  here,  if  the  view  we  take  of  the  effect  of 
the  deposit  as  between  the  plai^xtiff  and  the  company  be  correct. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event. 


HERMAN  y.  HBLLER. 

(Supreme  Court,  Appellate  TermfFii'st  Department.    November  7.  1918.) 

EviDSNCE  $==>184 — Contents  of  Note — Second abt  Bvidbnce. 

Although  It  appeared  upon  the  trial  that  notice  to  produce  had  been 
served  upon  defendant,  but  that  he  did  not  produce  the  note,  parol  testi- 
mony of  cont^its  of  the  note  and  alleged  indorsements  thereon  was  in- 
admissible, in  the  absence  of  evidence  that  the  note  was  in  the  possession 
and  control  of  defendant. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Hilda  Herman,  as  executrix,  etc.,  against  Alexander 
Heller.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

J.  Robert  Rubin,  of  New  York  City  (Milton  Frank,  of  New  York- 
City,  of  counsel),  for  appellant. 

David  Tim,  of  New  York  City  (E.  Van  Dernoot,  of  New  York  Cit}', 
of  counsel),  for  respondent. 

^s»For  otber  caBou  see  same  topic  ik  KH2Y-NUMBEH  In  all  Key-Numbered  DSgeets  ft  Indexes 
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BIJUR,  J.  Plaintiff  sues  to  recover  the  balance  of  moneys  collect- 
ed by  the  defendant  as  her  agent  upon  a  promissory  note  of  which 
she  claims  to  be  the  owner  and  holder.  Plaintiff's  husband  and  the 
defendant  at  one  time  were  copartners,  and  plaintiff  claims  that  she 
loaned  certain  moneys  to  the  copartnership,  and  that  the  note  in  ques- 
tion was  transferred  to  her  in  part  payment.  Defendant,  on  the  oth- 
er hand,  denies  that  the  note  was  transferred  to  plaintiff,  or  that  she 
had  title  thereto. 

It  appeared  upon  the  trial  that  a  notice  to  produce  had  been  served 
upon  defendant,  requiring  the  production  of  the  note;  but  defendant 
did  not  produce  it.  In  this  situation,  and  without  any  evidence  that 
the  note  was  in  the  possession  or  control  of  the  defendant,  the  trial 
court  admitted  parol  testimony  of  the  contents  of  the  note  and  of  the 
alleged  indorsements  thereon  to  plaintiff.  It  was  further  developed  by 
plaintiff's  proofs  that  the  note  in  question  was  paid  by  the  maker,  a 
third  party,  and  presumably  ddivered  to  him.  It  is  clear  that  this 
testimony  was  incompetent  at  the  time  that  it  was  originally  offered, 
and  that  the  subsequent  testimony  merely  served  to  confirm  the  er- 
ror of  its  admission. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


COLON  V.  AMERICAN  LINOLEUM  MFG.  00.  et  al. 

(Snpr^ne  Court,  AppeUate  Diviflion,  Third  Department.    NovMiiber  18,  1918.) 

L  Master  akd  Sebvant  «=5>39&— Workmen's  Compensation  Law— "Dub  No- 
tice" ofIkjuby. 

"Due  notice"  to  an  employer  of  injury  to  his  senrant,  being  such  a 
notice  as  is  required  by  Workmen's  Compensation  Law,  §  18,  means  a 
notice  given  in  the  manner  and  to  the  appropriate  person  specified. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Seoond  Series^  Due  Notice.] 

2.  BiASTKB  AND  Sbbvant  ^=9.398 — ^Wobkmen's  Compensation  Law— Due  No- 

tice TO  Emploteb. 

Injured  servant's  informal  statement  In  familiar  style  as  to  injury  re- 
ceived, directed  and  delivered  to  assistant  foreman,  with  request  that 
servant's  wages  be  paid  to  messenger,  foreman  not  being  person  to  whom 
notice  of  Workmen's  Compensation  Law,  §  18,  might  be  given,  was  not 
"due  notice"  to  employer,  required  by  section. 

3.  Mastbb  and   Sebvant  «=»416 — Wobkmen's  Compensation   Law— Awabd 

Despite  F*ailube  of  Notice— Findings. 

If  injured  servant's  failure  to  give  notice  to  employer,  required  by 
Workmen's  Compensation  Law,  f  18,  did  not  result  in  prejudice  to  em- 
ployer and  InsTirer,  Industrial  Commission,  before  making  award,  should 
make  appropriate  findings. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Walter  Bennett  Colon  for  compensation  for  per- 
sonal injuries  under  the  Workmen's  Compensation  Law,  opposed  by 
the  American  Linoleum  Manufacturing  Company,  the  employer,  and 
the  London  Guarantee  &  Accident  Company,  the  insurance  carrier. 

«B>For  ot]i«r  caus  tea  wiim  topic  *  KAT-NUSiBBa  In  all  Ksy-Numbared  Dlgeste  ft  IndcM 
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Compensation  was  awarded  by  the  State  Industrial  CJommission,  and 
the  employer  and  insurance  carrier  appeal.  Award  reversed,  and  mat- 
ter remitted  to  the  Commission. 

Argued  before  JOHN  M.  KELUXJG,  P.  J.,  and  LYON,  WOOD- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

William  Butler,  of  New  York  City,  for  appellants. 
Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent 

COCHRANE,  J.  [1-3]  The  commission  has  found  that  due  notice 
of  injury  was  given  to  the  employer.  This  means  such  a  notice  as 
is  required  by  section  18  of  the  Workmen's  Compensation  Law  (Con- 
sol.  Laws,  c.  67),  and  that  it  was  given  in  the  manner  and  to  the  ap- 
propriate person  specified  in  that  section.  The  only  written  notice 
was  of  the  most  informal  nature,  and  was  not  intended  as  a  com- 
pliance with  the  statute.  It  was  directed  and  delivered  to  an  assist- 
ant foreman,  and  accompanied  a  request  that  the  wages  of  the  claim- 
ant be  paid  to  the  messenger  making  the  delivery.  It  consisted  merely 
of  a  statement  in  a  familiar  style  to  a  friend  as  to  the  injury  which 
the  writer  had  received.  It  naturally  did  not  contain  all  the  details 
required  by  the  statute.  The  assistant  foreman,  to  whom  it  was  per- 
sonally delivered,  was  not  a  person  to  whom  the  statutory  notice  might 
be  so  given.  Due  notice  of  the  injury,  therefore,  was  not  given  to  the 
employer.  Matter  of  Claim  of  Dorb  v.  Frederick  Steams  &  Co.,  180 
App.  Div.  138,  167  N.  Y.  Supp.  415.  The  finding  of  the  commis- 
sion is  against  the  undisputed  evidence.  If  the  failure  to  give  the 
statutory  notice  has  not  resulted  in  prejudice  to  the  appellants,  the 
commission  should  make  the  appropriate  findings. 

Award  reversed,  and  matter  remitted  to  the  commission.  All  con- 
cur. 


(184  App.  Dlv.  615) 

PEOPLE  ex  rel.  SADIJBMIRE  v.  TINNEY,  CJommlsgioner  of  PnbUc  Safety. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  IS,  1918.) 

Municipal    Oobpobations  ^=>19C — B*niE    DEPABTMENT-<;!HiEy    BSngi.\eeb— 
Removal. 

Numerous  charges  against  chief  engineer  of  fire  departinent  of  a  city, 
an  exempt  fireman  with  a  long  and  satisfactory  record  of  service,  held 
trivial,  and  not  ground  for  removal  by  the  commissioner  ot  public  safety. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  Nelson  H.  Sadlemire,  to  review  a  determination  of  Joseph  F. 
Tinney,  as  Commissioner  of  Public  Safety  of  the  City  of  Water- 
vliet,  County  of  Albany,  N.  Y.,  dismissing  relator  from  the  position 
of  chief  engineer  of  the  fire  department  of  the  city.  Determination 
annulled,  and  relator  reinstated. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  anjd  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

^s»For  other  cases  see  uune  topic  &  KCY-NUMBER in  all  Kay-NumberedDlgeeli  A  Indcxoa 
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George  J.  Schneller,  of  Elmhurst,  for  relator, 
Chester  Wood,  Corp.  Counsel,  of  Watervliet  (S.  W.  Russell,  Jr., 
of  Watervliet,  of  counsel),  for  respondent. 

LYON,  J.  The  relator  was  the  chief  enpneer  of  the  fire  depart- 
ment of  the  city  of  Watervliet.  He  had  joined  the  volunteer  depart- 
ment in  1881  as  a  member  of  Kelly  Hose.  He  had  obtained  an  ex- 
empt fireman's  certificate  in  1892,  and  had  received  an  honorable 
discharge  as  a  volunteer  fireman.  He  had  been  appointed  chief  engi- 
neer in  1907  by  the  board  of  fire  commissioners,  and  had  been  con- 
tinued in  office  by  their  successor.  The  respondent  was  the  commis- 
sioner of  public  safety  of  the  city  of  Watervliet,  and  had  taken 
office  January  1,  1918.  On  January  9,  1918,  he  wrote  relator,  request- 
ing his  resignation  as  chief  engineer.  The  relator  called  on  the  10th, 
as  he  testfies,  and  was  told  that  he  should  not  blame  the  commis- 
sioner of  public  safety;  that  the  mayor  and  the  party  wanted  peti- 
tioner's resignation,  in  order  that  the  position  might  be  filled  by  a 
person  of  the  same  political  faith.  He  then  saw  the  mayor  about  the 
letter,  and  the  mayor  said  the  request  for  resignation  was  mailed 
without  his  approval.  The  relator  refused  to  resign,  stating  that  he 
was  an  exempt  fireman,  and  was  entitled  to  the  protection  of  the  laws 
of  the  state  against  removal  from  public  office.^  On  February  1st, 
charges,  some  12  in  number,  were  made  against  him,  and  he  was  tried 
before  the  commissioner  of  public  safety,  and  was  convicted  and  re- 
moved from  office.  He  thereupon  brought  this  proceeding  to  review 
the  determination  of  the  commissioner  of  public  safety. 

One  of  the  alleged  disobeyed  rules  of  the  department  provided : 

"After  every  fire  the  chief  engineer  shaU  prepare  a  report  for  the  commis- 
sioner of  public  safety,  setting  forth  the  location  of  the  fire,  the  time  of  its 
occnrrence,  «  #  •  the  amount  of  hose  used  at  each  flre,  and  the  entire 
amount  used  ttironKhout  the  year.  *  *  *  He  shall  also  submit  at  the 
same  time  *  ^  *  an  inventory  of  all  the  property  <^  ttie  fire  departraenc ; 
said  report  to  be  submitted  to  the  commissioner  of  public  safety  in  January." 

The  report  was  made  on  the  last  day  of  the  month,  December  31st, 
of  the  fires  which  had  occurred  during  that  month.  The  chief  states 
that  it  has  been  his  custom  during  the  whole  11  years,  under  the  di- 
rection and  approval  of  the  commission  in  charge,  to  report  the  fires 
at  the  end  of  each  month. 

One  charge  was  for  drawing  coal  with  one  of  the  trucks  of  the  de- 
partment on  Sunday.  It  appears  that  the  captain  of  one  of  the  hose 
companies  was  out  of  coal,  and  that  there  was  danger  of  freezing, 
which  would  injure  his  apparatus,  as  well  the  heating  system  in  the 
house.  The  commissioner  of  public  safety  was  aware  of  the  shortage 
on  Friday,  and  the  mayor  was  told  of  it  on  Saturday  morning,  and 
had  promised  to  get  it,  but  did  not.  The  mayor  told  the  driver  of 
the  trudc  to  borrow  coal,  and  ordered  the  coal  dealer  to  let  the  driver 
have  coal.  The  mayor  testified  that  he  told  the  chief  to  use  his  best 
judgment,  and  that  he  approved  of  what  he  did. 

Another  charge  is  that  for  two  or  three  days  they  were  short  of  coal, 
oats,  and  blankets.  The  evidence  shows  that  these  were  to  be  fur- 
nished ly^  the  commissioner  of  public  safety.    The  chief  testified  that 
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the  commissioner  of  public  safety  or  the  mayor  always  looked  after 
those  things. 

One  charge  related  to  the  water  pressure,  which  at  times  was  as 
low  as  30  pounds,  when  the  chief  directed  that  the  horses  be  taken 
out  with  the  steamer  first,  and  come  back  and  get  the  book  and  lad- 
der.   This  was  good  judgment. 

Another  charge  related  to  allowing  two  bottles,  which  belonged  to 
the  chemical  company,  to  remain  uncharged.  The  evidence  showed 
that  this  occurred  on  Saturday,  and  on  Monday  the  commissicmer 
of  public  safety  and  the  mayor  were  advised  of  it,  and  that  effort 
was  made  to  obtain  bottles  which  would  fit  the  caps,  but  that,  owing 
to  the  caps  being  of  imusual  size,  it  was  impossible  to  get  them  until 
January,  1918. 

Another  charge  related  to  allowing  the  men  to  bank  from  one  to 
three  feet  of  snow  against  one  of  the  doors  of  the  Kelly  Hose  Com- 
pany No.  2,  room.  The  driver  testified  that  he  did  it  to  keep  the  place 
warm,  and  had  done  it  for  11  years.  The  company  had  but  a  single 
horse  and  wagon,  and  passed  out  of  another  door  with  the  hose  cart. 
When  the  commissioner  of  public  safety  called  attention  to  it,  the  door 
was  banked  with  a  piece  of  hose. 

Another  charge  was  of  water  in  the  cellar  of  Protection  Hose.  The 
evidence  showed  that  water  had  come  into  the  cellar  every  year  for 
20  years,  i>o  the  knowledge  of  the  commissioner. 

Another  charge  was  that  there  was  no  shelter  for  the  exercise  wag- 
on. The  evidence  was  that  this  had  existed  for  2  years,  to  the  knowl- 
edge of  the  mayor  and  commissioner  of  public  safety. 

The  power  of  the  commissioner  of  public  safety  to  remove  the  chief 
engineer  was  not  an  arbitrary  one.  For  11  years  the  relator  had  been 
the  chief  of  the  fire  department  of  the  city  of  Watervliet.  He  had 
performed  the  duties  of  his  position  with  faithfulness  and  to  the 
satisfaction  of  the  fire  commissioners  and  the  commissioner  of  public 
safety  during  all  those  years.  The  charges  were  trivial  upon  which 
he  was  tried.  His  dismi^al  was  in  violation  of  law,  and  should  not 
be  allowed  to  stand. 

The  determination  should  be  annulled,  and  the  relator  reinstated, 
with  $50  costs  and  printing  disbursements  to  the  relator.    All  concur. 


OIMMINO  V.  JOHN  T.  CLARK  &  SON  et  al. 
(Supreme  CJourt,  Appellate  DivlBlon,  Third  Department.    November  13.  191S.> 

1.  Admiralty  ^=»20— Jurisdiction— In jubt  to  Stevedobe. 

The  work  of  loading  and  unloading  ships  Is  maritime,  as  regards  Ju- 
risdiction of  claim  for  personal  injury  therein. 

2.  AdMIBALTT   «es>20— WOBKKEN'fl  COMPBNSATXON   AOT^IVJTJBT   TO   STBTEDORE 

— AoMIRALTr  JUBISDIOTION. 

While,  when  enacted,  Workmen's  Compensation  Law,  so  far  as  makinc 
It  applicable  to  longshore  work  in  loading  and  unloading  cargoes,  was 
unconstitutional,  as  an  Invasion  of  admiralty  jurisdiction,  it  became  ef- 
fective in  that  respect,  without  re^nactment,  when  by  Act  Cons;  Oct. «, 

^s»For  other  cages  see  same  topic  AlCOY-NUMBBR  In  all  Key-Numbered  Digests  A  IndezM 


Digitized  by 


Google 


Sup.  Ct)  oiMtfiMO.  y.  joav  t.  olabk  ai  son  479 

1^17,  {  2,  attending  Ju41cUa  Code^  U  24,  256  (U.  S.'  Comp.  8t'X916»  H 
901[1]-991125J,  1233),  recourse  to  rights  and  remedies  under  state  Work- 
men's Compensation  Law  t^as  permitted. 

3.  Master  and  Sebvant  ^=»417(5) — Wokkmbn^  Compensation  Law— Notice 
or  Claim— PRESUMPTION. 

The  point  not  haying  been  raised  before  the  obimnisidon,  it  will,  by  pro- 
vision of  Workmen's  Compensation  Law,  |  21,  be  presumed  required  no- 
tice of  clain*.  was  given. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Vincenro 
Cimmino  for  compensation  to  himself,  opposed  by  John  T.  Clark  & 
Son,  employer,  and  the  Fidelity  &  Casualty  Company,  of  New  York, 
insurance  carrier.  From  an  award  of  the  State  Industrial  Commis- 
sion, the  employer  and  insurance  carrier  appeal.    AflSrmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Nadal,  Jones  &  Mowton,  of  New  York  City  (Edward  P.  Mowton, 
of  New  York  City,  of  counsel),  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

Robert  W.  Bon3mge,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

LYON,  J..  [1,  2]  The  question  at  issue  upon  this  appeal  is  whether 
the  claimant,  being  engaged  in  the  performance  of  a  maritime  contract 
at  the  time  he  sustained  his  injuries,  should  have  been  denied  com- 
pensation. On  February  26,  1918,  the  claimant,  who  was  a  stevedore 
at  work  on  board  a  ship  lying  at  Twenty-Ninth  street,  Brooklyn,  N.  Y., 
slipped  on  the  deck,  fracturing  the  distal  end  of  the  radius  of  his  right 
wrist.  The  work  of  loading  and  unloading  a  ship  is  as  much  maritime 
in  its  nature  as  the  work  of  navigating  the.  vessel.  Atlantic  Transport 
Co.  v.  Imbrovek,  234  U.  S.  52,  34  Sup.  Ct.  733,  58  L.  Ed.  1208,  51  L. 
R.  A.  (N.  S.)  1157.  Following  the  decision  of  Southern  Pacific  Co.  v. 
Jensen.  244  U.  S.  205,  37  Sup,  Ct.  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C, 
451,  Ann.  Cas.  1917E,  900,  Congress  amended  section  24  and  section 
256  of  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1091- 
1094,  1160  [U.  S.  Comp.  St.  1916,  §§  991(1)-991(25),  1233]),  by  Act 
Oct.  6,  1917,  c.  97,  40  Stat  395.  §  2,  as  follows: 

"Third.  Of  all  dvil  causes  of  admiralty  and  maritime  Jurisdiction,  savlog 
CO  suitors  in  all  cases  the  rlg^t  of  a  common-law  remedy  where  the  common 
law  is  c<Miipeteiit  to  give  it,  and  to  claimants  the  rights  and  remedies  under 
the    *    *    *    compensation  law  of  any  state." 

Following  this  action  of  Congress,  the  Legislature  of  the  state  of 
New  York  on  April  17,  1918,  by  chapter  249,  re-enacted  groups  8  and 
10  of  section  2  of  chapter  41  of  the  Laws  of  1914,  as  amended  by 
Laws  1916,  c.  622,  and  Laws  1917,  c.  705,  which  specified  "longshore 
work,  including  the  loading  or  unloading  of  cargoes/'  as  one  of  the 
hazardous  occupations. 
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We  do  not  thmk  it  was  necessary  to  re-enact  the  provisions  of  the 
New  York  statute  to  make  them  effective  as  of  October  6,  1917. 
Veasey  v.  Peters,  142  La.  1012,  77  South.  948.  As  was  said  by  the 
New  Jersey  Court  of  Errors  and  Appeals,  in  Allison  v.  Corker  et  aL, 
67  N.  J.  Law,  596,  52  Atl.  362,  60  L.  R.  A.  564: 

"But  I  am  prepared  to  %q  further,  and  hold  that  an  nnconstitntional 
statute  Is  nevertheless  a  statute ;  that  is,  a  legislative  act.  Such  a  statute  is 
commonly  spolcen  of  as  void.  I  should  prefer  to  call  it  unenforceaMe,  be- 
cause In  conflict  with  a  paramount  law.  *  *  *  An  unoon8tituti(HUil 
statute  is  not  merely  blank  paper.  The  solemn  act  of  the  Legialature  is  a 
fact  to  be  reckoned  with.  Nowhere  has  power  been  vested  to  expunge  it 
or  remove  it  from  its  proper  place  among  statutes." 

The  New  York  statute  came  into  force  the  moment  the  amendatory 
act  of  Congress  was  passed. 

"While  Ck)ngress,  in  the  exercise  of  its  power  to  regulate  commerce* 
*  *  *  can  legislate  on  that  subject  as  well  in  ports  and  harbors  as  in  tne 
high  seas;  by  so  doing  it  does  not  repeal,  but  suspends,  state  law  upon  the 
subject,  and  when  the  act  producing  this  result  is  repealed,  or  so  modlfled  as 
to  permit  the  operation  of  the  state  law,  it  becomes  again  valid  and  in  force 
[citing  Sturgis  v.  Spofford,  45  N.  Y,  446]."  Henderson  v.  Spofford,  59  N.  Y. 
131 ;  Anderson  v.  Pacific  Coast  S.  S.  Ck>.,  225  U.  S.  197,  32  Sup.  Ct.  026^  56  L 
Ed.  lOiT, 

[3]  As  to  the  claim  that  no  written  notice  was  given  within  10  days, 
as  required  by  the  statute,  the  point  was  not  raised  before  the  Com- 
mission.   It  is  therefore  presumed  to  have  been  given.    Section  21. 

The  award  should  be  affirmed.    All  concur. 


In  re  LOWBY  et  al. 

In  re  STSSON,  State  Excise  Oom>,  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    November  IS,  191S.) 

Intoxicating  Liquobs  ^=s>38 — Local  Option— Invalio  BLW?noN~BEMEDna 
Where  electors  dnly  complied  with  liqnor  Tax  Law,  S  13,  by  filing  a 
petition  for  submission  of  question  of  local  option,  and  election  resulted 
in  majority  in  favor  of  prc^^osltion  numbered  3  in  said  section,  and  against 
other  propositions,  application  for  Liquor  tax  certificate  will  be  denied  ap- 
plicants whose  application  for  resubmission  of  local  option  quesUons  has 
betMi  denied  by  Supreme  Court;  no  appeal  having  been  taken  from  Su- 
preme Court  decision,  which  is  condusive  until  revoked  or  modified. 

Appeal  from  Special  Term,  Columbia  County. 

Applicatiotn  by  Leo  Lowey  and  another,  copartners  doing  business 
under  the  firm  name  of  Lowey  &  Horowitz,  for  a  peremptory  writ  of 
mandamus  to  compel  Herbert  S.  Sisson,  as  Commissioner  of  Excise  of 
the  State  of  New  York,  and  John  Connor,  as  County  Treasurer  of  the 
County  of  Columbia,  to  issue  a  liquor  tax  certificate.  From  an  order 
of  the  Supreme  Court  (171  N.  Y.  Supp.  811),  denying  application,  pe- 
titioners appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 
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J.  Rider  Cady,  of  Hudson,  for  appellants. 

Harry  D.  Sanders,  of  Buffalo  Qulien  Scott,  of  Bambridgc,  of  coun- 
sel), for  respondents. 

LYON,  J.  In  October,  1917,  a' written  petition  in  due  form  re- 
questing the  submission  of  the  questio;is  relating  to  local  option  was 
filed  with  the  town  clerk  of  the  town  of  Ghent,  Columbia  county,  N. 
Y.  Within  five  days  thereafter  the  town  clerk  filed  a  certified  copy 
thereof  in  the  office  of  the  county  clerk  of  that  couAty,  and  caused  no- 
tice of  such  submission  to  be  printed  and  posted.  A  similar  ;notice 
was  published.  The  election  resulted  in  a  majority  of  the  votes  be- 
ing cast  in  favor  of  proposition  No.  3,  and  against  the  other  proposi- 
tions. A  certified  copy  of  result  of  the  vote  was  filed  with  the  town 
clerk  and  with  the  treasurer  of  Columbia  county. 

Section  13  of  the  Liquor  TaxLaw  (Consol.  Laws^  c.  34)  provided 
in  part  as  follows: 

"If  for  any  reason  except  the  failure  to  ffle  any  petition  therefor,  the  fonr 
propositions  provided  to  be  submitted  herein  to  the  electors  of  a  town  shall 
not  hare  been  properly  submitted  at  such  biennial  town  meeting,  such  proposi- 
tions shall  be  submitted  at  a  special  town  meeting  duly  called.  But  a  spe- 
cial town  meeting  diall  only  be  called  upon  filing  with  the  town- clerk  the  pe* 
tition  aforesaid  and  an  order  of  the  Supreme  or  Oonnty  Court  or.  a  Judge  or 
justice  thereof,  respectiyely,  which  may  be  granted  upon  eight  days'  notice  to 
the  state  commissioner,    *    *  /    sufficient  reason  being  shown  therefor/* 

On  December  29,  1917,  an  application  was  made  by  Leo  Lowcy,  of 
the  firm  of  Lowey  &  Horowitz,  to  the  Supreme  Court  for  the  resub- 
mission of  such  lo(^  option  questions.  The  court  denied  the  appli- 
cation. No  appeal  was  taken  from  said  order.  On  June  28,  1918, 
Leo  Lowey  and  Max  Horowitz,  as  copartners,  made  application  to' 
the  county  treasurer  of  Columbia  county  for  a  liquor  tax  certificate 
for  the  term  b^^ning  October  1,  1918,  and  filed  a  certificate  of  de- 
posit. The  county  treasurer  refused  to  issue  the  certificate  upon 
the  ground  of  the  result  of  the  former  local  option  election.  There- 
upon the  said  petitioners  made  this  application  for  a  peremptory  writ 
of  mandamus,  compelling  said  treasurer  to  disregard  the  certified  copy 
of  the  statement  as  to  the  result  of  said  election  and  to  issue  said 
certificate  to  the  petitioners  herein.  The  Special  Term  denied  the  ap- 
plication and  this  appeal  was  thereupon  taken. 

"The  rule  is  now  too  well  established  to  be  questioned  that  a  Judgment  is 
"final  and  conclusiye  between  the  same  parties  or  their  privies,  not  only  as 
to  the  matters  actually  determined,  but  as  to  every  other  matter  which  the 
parties  might  have  litigated  and  had  decided  as  incident  to,  or  essentially  con- 
nected with,  the  subject-matter  of  the  litigation  within  the  purview  of  the 
original  action,  either  as  matter  of  claim  <»  def^ise.^  Barle  y.  Barle,  173  N. 
Y.  487.  66  N.  B.  400. 

I  think  the  petitioners  are  barred  by  the  prior  application,  and  that 
their  remedy  is  by  appeal  from  that  order.  The  order  then  made  is 
conclusive,  until  revoked  or  modified.  The  order  appealed  from  must 
be  affirmed. 

Order  unanimously  affirmed,  with  costs. 
172N.T.&-«1 
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•     STRADAR  V.  STERN  BROS,  et  al. 
In  re  BMPI/)YERS'  LIABILITY  ASSUR.  CORPORATION,  limited. 
(Supreme  Court,  Appellate  Division,  Third  Department.    November  13,  1918.) 

1.  Master  and  Servant  ^=3361 — Workmbn's  Compensation  Law— Applica- 

tion OF  Statute— "Upholstkring" — Carpet  Layer. 

Laying  carpets  is  not  "upholstering,"  within  any  of  the  definitions  given 
the  word  by  standard  lexicographers,  and  especially  not  within  Work- 
men*s  Compensation  Law,  §  2,  group  16,  declaring  hazardous  employ- 
ments, "Manufacture  of  ♦  ♦  ♦;  upholstering;  manufacture  of 
♦    •    ♦,"    a  manufacturing  group. 

2.  Statutes  «=»189^-Con8TBuction— Words— Ordinart  and  Obvious  Mean- 

ing. 

Words  in  a  statute  should  be  given  their  ordinary  and  obvious  mean- 
ing ;  and  the  Workmen's  Compensation  Law  is  no  exception. 

3.  Evidence  ^=»5(2) — Judicial  Notice— Hazabdous  Occupation. 

In  absence  of  statute,  the  court  judicially  knows  that  the  laying  of  t 
carpet  is  not  a  hazardous  occupation. 

4.  Statutes  ^=»ld3 — Construction — Meaning  of  Words — Associated  Worm, 

A  word  in  a  statute  should  be  given  the  meaning  that  the  words  wltb 
which  it  is  associated  suggest. 
John  M.  K^logg,  P.  J.,  and  Cochnine,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Charles  F.  Stradar  under  the  Workmen's  Compensa- 
tion Law  for  compensation  for  injury  to  himself,  opposed  by  Stem 
Bros.,  employei-s,  and  the  Employers'  Liability  Assurance  Corporation, 
Limited,  insurance  carrier.  From  an  award  of  the  State  Industrial 
Commission  in  favor  of  claimant,  the  employers  and  insurance  carrier 
appeal.    Reversed  and  dismissed. 

'  Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

WOODWARD,  J.  The  claimant,  in  presenting  his  claim  for  com- 
pensation, gave  his  occupation  as  that  of  a  carpet  layer.  The  employ- 
ers' first  report  of  the  injury  gave  the  same  answer  to  the  question  as 
t©  the  nature  of  claimant's  work,  and  no  onie  disputes  these  declara- 
tions. Indeed,  the  award  is  based  upon  the  fact  that,  while  the  claim- ' 
ant  was  engaged  in  laying  a  carpet  in  the  Democratic  Club  at  617 
Fifth  avenue,  New  York,  he  dropped  his  knee  upon  a  tack,  receiving 
an  injury  resulting  in  subsequent  infection  of  his  limb.  The  State 
Industrial  Commission  has  made  an  award  upon  the  strength  of  testi- 
mony by  a  member  of  &  labor  union  that  a  carpet  layer  is  an  upholster- 
er, within  some  of  the  provisions  of  a  labor  organization,  holding  that 
the  injury  comes  within  the  limits  of  group  16.  This  group  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67),  §  2,  is : 

"Manufacture  of  furniture,  interior  \i^oodw<>rk,  organs,  pianod,  piano  actions, 
canoes,  small  boats,  coffins,  wicker  and  rattan  ware;  upholstering;  manufac- 
ture of  mattresses  or  bed  springs.'* 
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[1]  It  IS  entirely  ohvious  that  "upholstering,"  as  used  here,  is, 
in  its  manufacturing  sense,  a  branch  of  lounge  and  parlor  chair  manu- 
facturing, or  a  similar  line  of  work  in  connection  with  the  permanent 
decoration  of  houses,  and  no  rule  of  construction  can  justify  extending 
the  word  "upholstering"  to  cover  the  mere  laying  of  a  carpet.  "Up- 
holsterer" is  defined  by  Webster  : 

"To  famish  [rooms,  carriages,  bedsteads,  cbairs,  etc.]  with  hangings,  cov- 
erings, coshions,  etc. ;  to  adorn  with  furnishings  in  doth,  velyet,  sUk,  etc, 
as  to  upholster  a  couch;  to  upholster  a  room  \^ith  curtains." 

The  same  authority  defines  "upholsterer"  as : 

'*One  who  provides  hangings,  coverings^  cushions,  curtains  and  the  like ;  one 
who  upholsters."  .       . 

12-4]  We  are  required  to  give  to  words  in  a  statutfe  theit  ordinary 
ajid  obvious  meaning.  The  Workmen's  Compensation  Law  is  no  excep- 
tion to  this  rule,  when  cases  reach  this  court.  We  may  take  judicial  no- 
tice, in  the  absence  of  legislative  enactment,  that  the  mere  laying  of  a 
carpet  is  not  a  hazardous  occupation ;  it  is  not  within  the  spirit  of  the 
law.  The  group  in  which  we  find  upholstering  is  a  manufacturing 
group,  is  a  group  in  which  machinery  and  tools  and  manufacturing 
conditions  exist ;  and  the  word  should  be  given  the  construction  which 
its  association  in  the  statute  suggests,  even  though  it  might  have  a 
broader  meaning  under  exceptional  circumstances.  .  This  is  specially 
true  when  the  word  does  not  come  within  any  of  the  definitions,  fairly 
understood,  given  by  the  standard  lexicographers.  The  Legislature 
has,  with  reasonable  clearness,  extended  the  original  scope  of  the  act ; 
but  it  has  not  yet  made  the  laying  of  carpets  a  so-called  hazardous  oc- 
cupation. 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  con- 
cur, except  JOHN  M.  KELLOGG,  P.  J.,  and  COCHRANE,  J.,  who 
dissent. 


In  re  MALTBIB^  City  Chamberlain. 
(Supreme  Court,  Appellate  Division,  Third  Department    November  13,  1018.) 

1.  DKPosrrs   in   Coubt  ^=»4r— Intestate   BVnds— Custody  and   Control- 

Bights  OF  Officebs. 

Under  State  Finance  Law,  f  44,  requiring  payment  to  the  treasurer  of 
the  state  by  the  chamberlain  of  the  city  of  New  Yor^  of  money  of  an  in- 
testate paid  into  court,  after  having  been  held  by  city  chamberlain  for  20 
years,  on  expiration  of  sudi  period  state  treasurer  is  entitled  to  have  the 
money  paid  to  him,  and  city  chamberlain  cannot  retain  it,  whether  same 
is  claimed  or  undaimed. 

2.  Deposits  in   Coust  ^=»11 — Custody  of  Intesttatb  Mozvst— Powers  of 

COXTBT. 

Under  Code  Civ.  Proa  §  3347,  subd.  6,  making  section  751  applicable  to 
all  courts  of  record,  the  Appellate  Division  has  power  to  require  the 
chamberlain  of  the  city  of  New  York  to  pay  to  the  state  treasurer  mon- 
eys of  intestate  estates  at  expiration  of  20  years  from  the  time  he  re- 
ceived them. 

^9For  other  cmm  we  Mnne  topic  A  KBT-NUMBER*to  all  Key-Numbered  IMsests  ft  Indezee 
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Appeal  from  Special  Term,  Albany  County. 

Application  of  the  People  for  mandamus  to  Milo  R.  Maltbie,  as 
Chamberlain  of  the  City  of  New  York.  From  an  order  of  the  Su- 
preme Court  (102  Misc.  Rep.  575,  169  N.  Y.  Supp.  339),  granting  the 
application,  defendant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE  and  HENRY  T.  KEUvOGG,  JJ. 

William  P.  Burr,  of  New  York  City  (Terence  Farley,  Russell  Lord 
Tarbox,  and  William  A.  Walling,  all  of  New  York  City,  of  counsel), 
for  appellant 

Merton  E.  Lewis,  Atty.  Gen,  (C.  T.  Dawes,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent.  • 

LYON,  J.  The  question  involvfed  upon  this  appeal  is  the  right  of 
the  treasurer  of  the  state  of  New  Ybrk  to  have  paid  to  him  the  moneys 
paid  into  court,  and  remaining  for  the  period  of  20  years  in  the  hands 
of  the  chamberlain  of  the  city  of  New  York.  The  aggregate  of  said 
moneys  is  about  $600,000.  They  were  paid  by  the  public  administra- 
tor of  the  county  of  New  York  on  the  adjustment  of  his  accounts 
into  the  treasury  of  the  city  of  New  York  to  tfie  credit  of  the  account 
of  intestate  estates. 

Section  44  of  the  State  Finance  Law  (Consol.  Laws,  c.  56)  pro- 
yides  as  follows: 

"WbeneTer  any  sam  of  money,  paid  Into  court,  shall  bare  lemalned  in  the* 
hands  of  any  county  treasurer,  or  of  the  ehamberlaln  of  the  city  of  New  Tork, 
for  the  period  of  twenty  years,  it  shall  be  paid  over  hy  such  oflOcer,  with  all 
accumulations  of  interest  thereon,  after  deducting  his  legal  fees,  to  the  treas- 
urer of  the  state  of  New  York.  The  said  treasurer  fdiall  pay  sach  sum  to  tbe 
owner  or  owners  thereof  upon  the  presentation  to  him  of  the  warrant  of  the 
comptroller  therefor.  Tt&  comptroUer  shall  draw  his  warrant  for  such  sum 
upon  the  presentation  to  him  of  an  order  of  the  court  made  in  accordance  with 
section  751  of  the  Code  of  Civil  Procedure  and  upon  due  notice  to  said  comp- 
troller." 

[1]  The  first  sentence  of  this  section  relates  to  the  payment  of  the 
moneys  in  the  hands  of  the  chamberlain  of  the  city  of  New  York  to 
the  state  treasurer.  The  last  two  sentences  relate  to  the  final  dis- 
tribution thereof  to  the  persons  entitled  to  receive  the  same  and  to 
the  form  of  the  warrant  therefor.  When  the  owner  appears  and 
proves  the  right  to  receive  such  fund,  then  the  last  two  sentences  of 
section  44  become  applicable.  The  moneys  are  court  funds.  They  are 
the  accumulations  of  intestate  estates  since  1840.  They  number  33,- 
000.  The  city  has  no  tide  to  the  funds,  but  it  remains  in  the  next  of 
kin  of  the  intestate. 

[2]  This  court  has  full  authority  to  make  this  order.  Section  3347, 
subd.  6,  makes  section  751  applicable  to  all  courts  of  record..  The 
order  should  not  be  limited  to  money  unclaimed,  but  should  be  made 
applicable  to  any  sum  of  money  paid  into  court  which  shall  have  re- 
mained in  the  hands  of  the  chamberlain  of  the  city  of  New  York  for 
upwards  of  20  years.  People  v.  Keenan,  132  Ak>.  Div.  331,  117  N. 
Y.  Supp.  42.  The  order  sought  does  not  change  the  title  to  the  fu;ids, 
merely  the  depository  thereof.    The  state  treasurer,  and  not  the  cham- 
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berlain  of  the  city  ot  New  York,  is  entitled  to  the  possession  thereof 
until  the  due  presentation  of  a  warrant  therefof.  People  v.  Keenan, 
110  App.  Div,  537,  97  N.  Y.  Supp.  77,  afignaed  185  N.  Y.  600.  78  N. 
E.  1  lOB.    The  order  appealed  from  must  be  affirmed. 

Order  affirmed,  with  $50  costs  and  disbursements.    All  concur. 


BERLIN  T.  STRAUSS  et  aL 

(Supreme  Court,  AppeUate  Term,  Tlxst  Department    November  7,  1918.) 

Pabtnebship  ^s»5&— BtifloiBNCs  or  RsULttON— STvidvitok. 

Erldence  In  an  action  to  recorer  wages  ^eid  snfHdent  to  prove  part- 
nership between  the  defendants. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

ActioA  by  Sam  Berlin  ajjainst  John  Strauss  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BITUR,  and  MUL- 
LAN,  JJ. 

Benjamin  Koenigsherg,  of  New  York  City,  for  appellant. 
Hanlon  &  Hijhdchel,  of  New  York  City  (M.  M.  Henschel,  of  New 
York  City,  of  counsel),  for  respondents. 

GUY,  J.  Plaintiff  sues  to  recover  for  labor  done  and  nfiaterials  fur- 
nished to  the  xkf endanfts  as  copartners ;  the  answer  being  a  general 
denial. 

Plaintiff  testified  that  defendant  Shapiro  told  him  to  go  to  work;  and 
subsequentiy  paid  hm  $10  on  account,  that  both  defendants  were  in 
the  shop  where  he  was  onployed,  and  that  three  years  ago  the  defend- 
ants told  him  they  were  partners.  This  evidence  was  supplemented  by 
the  testimony  of  plaintiff's  witness  Horowitz,  who  testified  that,  after 
nonpayment  of  the  bill,  he,  on  behalf  of  plaintiff,  went  to  the  office  of 
defendants  Straiiss  and  Shapvro,  and  asked  that  they  pay  the  bill, 
which  had  been  made  out  against  them ;  that  he  met  both  defendants 
there,  and  they  told  him  '*that  they  could  not  then  pay,  being  that  it 
was  the  early  part  of  the -month." 

The  trial  court  dismissed  the  complaint,  hotdingf  that  there  was  no 
sufficient  proof  of  partnership.  While  the  evidence  on  that  point  was 
somewhat  vague,  it  was  sufficient,  in  view  of  the  presence  of  both 
defendants  on  the  premises  at  the  time  of  emplo)mient  and  during 
the  performance  o£the  work,,  to  put  the  defendants  to  their  proof,  and 
the  dismissal  of  the  complaint  was  error. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 

^S9Vor  «tk«r  cftM^  •••  Mme  toi»le  ft  KBT-NtmBBR  In  all  Key-Nnmbered  Digests  A  Indexes 


Digitized  by 


Google 


486  172  HBW  TORf:  (iVPPLBMENT  (Sup.  Ct. 

L.  A  M.  RUBBER  00.  r-  KALI^B, 
(Supreme  CJourt,  Appellate  Term,  First  Department    November  T,  1918.) 

1.  Wab  ^=s»16 — Tbading  with  thb  Enemy— Contbaots—Cancbxlation. 

That  a  purchaser  of  rubber  goods  had  been  Indicted  for  trading  with 
the  enemy  in  time  of  war  was  not  adequate  ground  for  the  caneellatioii 
of  the  contract  by  the  seller. 

2.  Damages  ^=»12 — Nominal  Damaoe^— Absence  or  Pboof  of  Actual  Dam- 

age. 

In.  action  for  price  of  goods  delivered  under  contract,  before  its  wrong- 
ful cancellation  by  the  seller,  where  defendant  pleaded  damages  from  the 
alleged  breach,  i^  the  alMence  of  a  finding  aa  to  actual  damages,  defend- 
ant was  entitled  at  least  to  nominal  damages^  so  that  It  waa  error  to  dis- 
miss his  counterclaim. 

Appeal  from  Municipal  Court,  Bocough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  L»  &  M.  Rubber  Company  against  Max  Kalter.  Judg- 
ment for  plaintiff,  and  defendant  appends.  Reversed,  and  new  trial 
ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MULr 
LAN,JJ.  .  .  ,    ^ 

Nathan  Permut,  of  New  York  City  (James  A.  Turley,  of  New  York 
City,  of  counsel),  for  appellant. 
.    Clarence  E.  Thomall,  of  New  York  City,  for  respondent. 

GUY,  J.  The  controversy  arises  out  of  a  contract  made  by  the 
parties  on  or  about  May  9,  1917,  under  which  plaintiff  agreed  to  de- 
liver to  defendant  15,000^  No.  2  dropper  nipples  at  80  cents  a  gross, 
and  3,000  No.  1  droj^er  nipples  at  70  cents  a  gross.  Of  these  the 
plaintiff  delivered  310  grdss  of  No.  2  nipples  and  canceled  the  order 
for  the  balance,  for  the  reason,  as  stated  in  a  letter  from  plainti£F. 
to  defendant,  that  defendant  had  been  indicted  by  the  federal  grand 
jury  for  trading  with  the  enemy. 

Plaintiff's  cause  of  action  is  to  recover  for  the  agreed  price  of  110 
gross  of  the  No.  2  nipples  delivered  to  the  defendant,  $88,  less  $24 
credited  for  30  gross  returned  as  defective.  Defendant's  first  partial 
defense  and  counterclaim  set  out  an  agreemeht  of  the  plaintiff,  not 
only  to  allow  him  credit  for  the  nipples  returned,  but  to  make  a  reduc- 
tion in  the  price  of  the  balance  of  the  1 10  gross  retained  by  defendant. 
Etefendant's  second  counterclaim  was  to  recover  damages  arising  out 
of  the  cancellation  of  the  contract  for  the  delivery  of  17,690  gross  of 
nipples,  the  difference  between  the  310  gross  delivered  and  the  18,000 
ordered.  • 

In  deciding  the  case  in  favor  of  the  plaintiff,  the  trial  judge  handed 
down  the  following  memorandum: 

''Counterclaims  of  defendant — both  of  them  disallowed  for  failure  of  pxoof. 
On  first  counterclaim,  no  authority  or  subsequent  ratification  was  shown. 
On  second  counterclaim,  defendant  falls  to  show  unavoidable  damage.*' 

^=»For  other  cases  see  same  topic  6  KEY-NUMBER  In  all  Key-Numbered  Disests  it  Indexes 
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In  respect  Ibtlhe'first  partial  defense  and  coutitefcfeim,'  the  conclu- 
sion of  the  trial  Judge  is  supported  by  the  evidence  that  plaintiff's  rep- 
resentative did  not  agree  to  reduce  the  price  of  the  nipples  retained 
by  defendant  out  of  Ae  delivery  of  110  gross;  that  all  he  did  in  that 
respect  was  to  request  the  plaintiff  to  make  the  reduction,  and  that 
plaintiff  refused  to  allow  it. 

[1,2]  The  disallowance  of  the  second  conterclaim,  however,  is  not 
based  simpdy  on  the  failure  of  proof,  but  on  the  failure  of  defendant 
to  show  "unavoidable  damage.''  •  The  application  of  the  doctrine  of 
unavoidable  damage  to  the  facts  of  this  case  is  not  apparent.  The 
cancellation  of  the  contract  on  the  ground  that  defendant  had  been 
indicted  for  trading  with  the  enemy  was  unwarranted,  and  if  deiEerid- 
ant's  proof  fulfilled  the  statutory  requirements  to  the  recovery  of 
damages  he  was  entitled  to  an  award  for  such  damages.  In  any  event, 
because  of  plaintiff's  conceded  breach,  defendant  was  entitled  to  at 
least  nominal  damages,  while  the  court's  decision  dismissing  the  coun- 
terclaim mulcts  him  with  the  payment  of  $50' additional  costs.  In  the 
absence  of  a  finding  whether  the  defendant  did  or  did  not  sustain 
damage  by  reason  of  plaintiff's  breach,  the  judgment  must  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap^ 
pellant  to  abide  the  event.    All  concur. 


GLADIUM  CO.,  Inc.,  v.  STANDARD  FORWARDING  OO. 

(Supreme  Court,  Appellate  Term,  First  Department    Novenjber  7,  1018.) 

BVIDIWOB  «=»31S(1,  2>^L|6TVXB— MAl^nVSIV- HSABBAt. 

In  action  against  a  forwarding  company  for  loss  of  case  of  goods  In 
transportation  from  plaintiff's  place  of  business  to  a  steamship  company, 
manifest  of  latter  company,  showing  only  two  of  three  cases  had  been 
received,  and  letter  written  to  plaintiff  by  tionsignee,  stating  case  In 
question  had  not  been  received*  were  Inadmissible  as  hearsay. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Giadium  Company,  Incorporated,  against  the  Standard 
Forwarding  Company.  From  a  judgment  for  plaintiff,  defendant  ap^ 
peals.     Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  .BIJUR,  and  MUL- 
LAN,JJ.  ... 

William- G.-Chilitick,  of  New  York  City  (William  F.  McCormack, 
of  New  York  City,  of  counsel),  for  appellant. 

Philip  C.  Samuels,  of  New  York  City,  for  respondent. 

BIJUR,  J.  This  action  was  brought  to  recover  the  value  of  a  case 
of  g^oods,  which  it  is  claimed  was  lost  while  in  course  of  transporta- 
tion by  the  defendant  from  plaintiff's  place  of  business  to  the  pier  of 
a  steamship  company. 

The  capital  issue  litigated  was  whether  the  case  of  goods  (which  was 
one  of  three  covered  by  the  contract  of  transportation)  had  been  de- 
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livered  to  the  steamship  oompany  aild  subsequently  lost,  or  had  bec^ 
lost  before  reachit^  the  pier  and  while  in  defendant's  possessicm.  This 
upon  the  trial  presented  a  question  of  fact. 

The  plaintiff,  over  objection  and  exception  of  the  defendant,  was 
permitted  to  introduce  in  evidence  the  manifest  of  the  steamship  com- 
pany, purporting  to  show  that  but  two  of  the  three  cases  had  been  re- 
ceived by  it,  and  also  a  letter  written  to  the  plaintiff  by  the  consignee 
of  th^  goods,  stating  that  the  particular  case  of  goods  in  question  had 
not  been  received,  and  that  the  bill  of  lading  showed  "one  case  short" 

These  writings  were  obviously  hearsay,  arid  their  admission  was  er- 
ror, for  which  the  judgment  must  be  reversed,  and  a  new  trial  order- 
ed, with  $30  costs  to  appellant  to  abide  the  event    All  concur. 


GAUL  LITIIOGRAPHIO  CO.  v.  FRENCH  PERFUME,  MEDICINAL  & 
ANILINE  MFG.  CO.,  Ina 

(Supreme  Court,  Appellate  Term,  First  Department    November  7,  1918.) 

EviDinNGs  *=>241(1)— Admissions  by  Agent— Authobitt. 

In  action  for  wrongful  termination  ot  contract,  evidence  as  to  state- 
ment by  the  agent,  who  had  negotiated  the  contract,  made  during  nego- 
tiations between  defendant  and  a  third  party,  was  not  admissible  to  bind 
plaintiff,  agent  at  such  time  not  acting  as  plaintiff's  agent  bat  as  agent 
of  third  party. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. * 

Action  by  the  Gaul  Lithographic  Company  against  the  French  Per- 
fume, Medicinal  &  Aniline  Manufacturing  Company,  Incorporated. 
Judgment  for  defendant  after  trial  by  judge  without  jui:y,  and  plain- 
tiff appeals.    Reversed,  and  new  trial  ordered, 

Argued  October  term,  1918,  before  GUY,  BITUR,  and  MUL- 
LAN,  JJ. 

Chester  H.  Lane,  of  New  York  City,  for  appellant 
Frackman  &  Robins  (Mark  Frackman,  of  New  York  City,  of 
counsel),  for  respondent 

BIJUR,  J.  Defendant  employed  the  plaintiff  to  print  and  litho- 
graph for  it  certain  labels,  and  this  action  is  brought  to  recover  dam- 
ages for  the  wrongful  termination  of  the  contract  and  refusal  to  per- 
mit plaintiff  to  complete  the  work. 

It  appears  that  the  contract  was  negotiated  by  one  Kincherf,  who 
acted  as  agent  for  the  plaintiff,  as  well  as  intermediary  between  the 
parties  during  the  course  of  its  performance..  Kincherf,  however,  was 
not  in  the  exclusive  employ  of  the  plaintiff,  but  solicited  contracts  on 
behalf  of  other  concerns  in  the  same  line  Qi  business.  On  or  about 
August  30,  1917,  the  work  was  taken  out  of  the  jJaintiff's  hands  and 
placed  with  an  independent  concern.  It  appears  that  Kincherf  intro- 
duced the  defendant  to  the  new  concern,  and  participated  in  the  n^o- 
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tiations  which  restdted  m  its  securing  the  work,  and  was  to  be  paid 
a  commission  for  his  services  in  that  regard. 

The  trial  court,  over  the  objections  of  the  fAaintiff,  permitted  tes- 
timony to  the  effect  that  Kincherf ,  in  the  course  oi  these  latter  nego- 
tiations, stated  that  the  work  of  the  plaintiff  in.  the  instant  case  was 
unsatisfactory,  and  that  it  could  not  turn  out  the  job  properly.  It  is 
quite  evident  that  at  the  time  these  statements  were  made  Kincherf  was 
acting,  not  as  agent  for  the  plaintiff,  but  as  the  agent  for  a  third  party, 
for  the  direct  purpose  of  securing  a  contract  in  the  latter's  behalf  and 
earning  a  commission  for  himsdf  thereon.  See  Com  v.  Bergmann, 
145  App.  Div.  218,  129  N.  Y.  Supp.  1049.   ' 

Because  of  the  error  in  the  admission  of  this  testimony,  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered,  with  $30  costs  to 
appellant  to  abide  the  event.    All  concur. 


BOaOBAD  y.  DIX. 
(Supreme  Court,  Appellate  Term,  First  Department    November  14,  1918.) 

1«  MASxrai  AJRD  Sebtart  ^s»302(6) — Chauffeub  Using  Masteb's  Automob'ile. 
If  chauffeur,  In  using  his  master's  antomoMle  to  visit  a  physician,  merp- 
ly  deviated  from  the  direct  route  he  was  taking  In  obeying  master's  fn- 
structlons,  and  master's  Implied  consent  could  be  inferred  under  the  dr- 
cumstances,  the  master  wou\A  be  liable  for  InJucLes  due  to  employe's  negli- 
gent operation  of  automobile  while  deviating  from  direct  route. 

2.  Appeal  jlsd  Ebbob  ^ss>1097(5) — Decision  on  Fobmeb  AppEAi/r-lNTEBifEDi- 

ATE  COUBTS. 

Where  Appellate  Division  -  reversed  Appellate  Term,  which  held,  on 
appeal  from  Municipal'  Oourt,  that  decision  of  latter  court,  granting  new 
trial  OD  tbeovy  that  ^eftadant's  chaufiEeur  was  not  engaged  in  his  mas- 
ter's business,  was  erroneous,  on  appeal  to  Appellate  Term  after  a  new 
trial  resulting  in  Judgment  tor  plaintiff  on  practically  same  state  of 
facts.  Judgment  will  be  i^versed,  and  rendered  for  defendant. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Mary  Bogorad,  an  •  infant,  etc.,  against  Jacob  J.  Dix. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  judg- 
ment ordered  for  defendant. 

See,  also,  176  App.  Div.  774,  162  N.  Y.  Supp.  992. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Walter  G.  Evans,  of  New  York  City  (G.  Everett  Hunt,  of  New 
York  City,  of  counsel),  for  appellant. 

Abraham  Hj.  Sarasohn,  of  New  York  City,  for  respondent. 

GUY,  J.  Defendant  appeals  from  a  judgment  in  favor  of  plaintiff 
in  an  action  to  recover  damages  for  perso;iiaI  injuries  caused  by  the 
plaintiff  being  run  into  by  or  coming  in  contact  with  defendant's  auto. 

A  previous  trial  of.  an  action  between  the  same  parties  involving 
practically  the  same  facts  resulted  in  a  verdict  in  favor  of  plaintiff  at 
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the  hands  of  a  jury.  Said  verdid:  was  set  aside  by  the  trial  justice  as 
against  the  weight  of  evidence ;  the  order  setting  aside  the  verdict  was 
reversed  by  the  Appellate  Term  (159  N.  Y.  Supp.  46),  and  judgment 
directed  in  favor  of  plaintiff ;  and  upo^i  a  further  appeal  the  Appel- 
late Division  (176  App.  Div,  774,  162  N.  Y.  Supp.  992)  reversed  the 
Appellate  Term,  affirming  the  order  and  directi^  a  new  trial. 

On  the  first  trial  the  principal  question  was  whether  the  evidence 
was  sufficient  to  support  the  finding  of  the  jury  that  the  chauffeur  of 
defendant's  automobile  at  the  time  of  the  accident  was  engaged  in  his 
master's  business.  The  testimony  then,  as  in  this  case,  was  undis- 
puted that  the  chauffeur  took  his  master  to  the  Lafayette  Baths,  some 
half  dozen  blocks  above  the  place  of  the  accident,  and  that  he  was 
then  directed  to  take  the  machine  back  to  a  garage  in  162d  street; 
that,  instead  of  proceeding  in  a  direct  northerly  course,  he  first  wept 
in  a  southerly  direction  for  a  number  of  blocks,  for  the  purpose  of 
obtaining  medical  treatment  at  the  hands  of  his  regular  physician. 
It  also  appeared  on  the  trial  that  on  five  or  six  previous  occasions  he 
had  used  defendant's  auto  for  a  similar  purpose;  that  the  defendant 
knew  he  was  under  treatment  at  the  hands  of  Dr.  Rosenthal,  but  was 
not  informed  by  the  chauffeur  that  he  used  defendant's  auto  to  go 
there.  This  might  be  inferred,  but  the  evidence  is  not  sufficient  to 
prove  knowledge  and  acquiescence  on  the  part  of  the  employer.  The 
chauffeur  testified  that  he  had  received  medical  treatment  and  was 
on  his  way  home  when  the  accident  occurred. 

[1,  2]  Had  the  use  of  the  auto  to  visit  his  physician  been  a  mere 
deviation  from  the  direct  route  he  was  taking  in  obeying  the  master's 
instruction,  under  circumstances  from  which  the  implied  assent  of  the 
master  should  be  inferred,  the  defendant  would  be  liable;  but  the 
learned  Appellate  Division  having  decided,  on  practically  the  same 
state  of  facts,  that  the  chauffeur  was  engaged  on  his  own  business, 
and  not  that  of  the  defejpdant,  and  that  a  verdict  for  plaintiff  could 
not  stand,  it  is  the  duty  of  this  court  to  reverse  the  judgment  herein, 
and  order  judgment  for  the  defendant. 

Judgment  reversed,  with  $30  costs  to  appellant,  and  judgment  order- 
ed for  the  defendant,  with  costs.    All  concur. 


WELLS  et  al.  T.  TOMPKINS  COUNTY  CO-OP.  FIRE  INS.  CO. 
(Supreme  Court,  AppeUate  Division,  Third  Department    Noyember  13,  1918.^ 
Insurance  <g=>665(7) — FniE  Insubakob— Pbopobition  for  SrcTLBMiNTy-Ac- 

CEPTANCE. 

In  action  on  fire  policy,  held,  that  plaintiffs  failed  to  establish  that 
proposition  for  settlement  submitted  by  defendant  insurer  was  accepted. 

Appeal  from  Cortland  County  Court. 

Action  by  Harry  T.  Wells  and  another,  as  executors  under  the  will 
of  Harrison  Wells,  deceased,  against  the  Tompkins  County  Co-opera- 
tive Fire  Insurance  Company.    From  a  judgment. for  plaintiffs,  and 
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from  an  order  denying  a  motion  for  new  trial,  defendant  appeals.    Re- 
versed, and  compl^nt  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J:,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

George  B.  Davis,  of  Ithaca,  for  appellant. 

John  Courtney,  Jr.,  of  Brooklyn  (Clayton  R.  Lusk,  of  Cortland, 
of  counsel),  for  respondents. 

COCHRANE,  J.  On  DectoAer  13,  1912,  the  defendant  issued  its 
policy  of  fire  iosurancft  {or  one  yes^r  tp  William  Olds  and  Ella  S.  Sher- 
wood, who  held  the  legal  title  to  the  property  insured,  consisting  of  a 
house  and  barn.  They  had  previously  executed  a  contract  to  convey 
the  premises,^  iocludmg  the  insured  buildings,  to  Harrison  Wells,  the 
plaintiff's  testator,  and  he  had  likewise  executed  a  similar  contract  to 
convey  tfie  insured  property  to  other  parties,  who  were  in  possession. 
On  April  18,  1913,  the  bam,  which  was  insured  for  $400,  was  destroy- 
ed by  fire.  Both  of  the  said  contracts  of  conveyance  were  at  that  time 
outstanding,  and  no  deed  of  the  premises  had  -been  executed  by  Olds 
and  Sherwood ;  but  ttie  policy  contained  a  clause  that  the  loss  should 
be  first  payat>le  to  Harrison  Wells  as  his  interest  might  appear.  It 
also  contained  a  provision  that  no  action  on  the  policy  should  be  sus- 
tainable unless  commenced  within  12  momths  after  the  fire. 

The  defendant  refused  to  pay  the  loss,  and  after  certain  negotiations 
wrote  a  letter  September  17,  1914,  through  its  president,  to  Mr.  Wells, 
offering  in  settlement  $325,  less  certain  assessments  due  from  him  on 
other  policies,  amounting  to  $17.79.  To  this  letter  Mr,  Wells  replied 
on  September  18th,  declining  the  proposition,  but  offering  to  accept 
$325,  if  the  defendant  would  also  give  a  receipt  for  the  unpaid  assess- 
ments. On  September  22d  Mn  Wdls  follow«i  this  with  another  letter 
as  follows :  .        •     , 

"I  bave  no  teply.to  my  offer,  so  I  hare  given  J.  T,  Courtney  your  letter. 
I  did  not  tell  hinx  I  had  wrote  you,  and  you  can  settle  it  with  him." 

Immediately  on  receipt  of  this  letter,  and  on  September  23d,  the  de- 
fendant wrote  Mr.  Wells,  withdrawing  whatever  proposition  for  set- 
tlement had  been  made.  This  action  was  instituted  in  July,  1915,  more 
than  2  years  after  the  loss  occurred,  and  is  based  on  the  defendant's 
proposed  settlement,  contained  in  its  letter  of  September  17,  1914, 
which  offer  of  settlement  it  is  claimed  was  orally  accepted,  and  the  ju- 
ry has  found  that  such  was  the  case. 

The  evidence  fails  to  establish  the  claim  of  the  plaintiffs.  That 
claim  is  that  Mr.  Courtney,  the  attorney  of  Mr.  Wells,  intermediate 
the  two  letters  of  the  defendant  of  September  17th  and  September  23d, 
when  the  proposition  in  question  was  made  and  withdrawn  by  the  de- 
fendant, called  on  the  president  of  the  latter  and  orally  accepted  the 
proposition.  The  correspondence  is  against  this  contention.  On  the 
same  day,  when  it  is  testified  that  Mr.  Wells  authorized  his  attorney 
to  accept  the  proposition,  he  wrote  the  letter  of  September  18th  to  the 
defendant,  rejecting  it,  and  no  explanation  is  given  of  this  incon- 
sistency^    But,  more  than  thi»,  Mr.  Courtney  fixes  the  time  of  his  visit 
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to  the  defendant  and  acceptance  of  the  proposition  as  .September  20th, 
and  says  that  on  the  same  day  he  telephoned  Mr.  Wells  the  result  of 
his  conversation.  If  that  be  true,  the  letter  of  Mr.  Wells  to  the  defend- 
ant of  September  22d,  above  quoted,  was  a  repudiation  of  his  attor- 
ney's acceptance,  and  left  the  defendant  at  liberty  to  withdraw  its  prop- 
osition, which  it  did,  as  stated,  by  its  letter  of  September  23d. 

The  judgment  and  order  must  be  reversed,  and  the  complaint  dis- 
missed, with  costs.    All  concur. 


(184  App.  mv.  C78) 

PIERSON  V.  INTEBBOROUGH  RAPTO  TOAI^Slt  00. 

(Supreme  Court,  Appellate  Division,  First  Department    November  8,  191S.) 

1.  Mastsb  and   Servant  «s»875(1)— Workmen's  CoMPtirsi^noii  Am^-Con- 

STBucnoN— Injuries  in  Course  of  Employment. 

Amendment  of  Workmen's  Compensation  Act  1914,  art  1,  |  3,  subd.  4, 
defining  "employ^"  as  one  In  hazardous  occupation,  by  Laws  1916.  c 
622,  did  not  bring  workman  injured  out  of  tbe  course  of  his  employment 
witbin  the  act,  in  view  of  section  7,  defining  an  injury  as  one  arising 
out  of  and  in  the  course  of  the  employm^t 

2.  Master  ano  Servant  ^=:9375(^ — ^Workmen's  Compiinsation  Act— Injtjbt 

Arising  Out  of  Employment — *X".  Guard. 

An  elevated  railway  guard  having  two  hours  off,  wto  stayed  on  train 
to  ride  to  office  for  pay  and-  thence  to  a  dentist,  afiid  was  injured  in  a 
collision,  was  not  within  the  Workmen's  Oompeaaatkm  Act  and  oould 
recover  in  a  civil  action. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  L.] 

3.  Carriers  ^=»240 — Passengers— BmplotIs. 

Where  an  elevated  railway  guard  stayed  on  train  after  duty  and  for 
his  own  purpose,  he  was  a  passenger. 

4.  Carriers  <es»316<4) — ^Injuries  to  PASSENonts— Res  Ipsa  Loqutiur. 

The  mere  happening  of  a  oollision  in  which  a  pass^iger  was  injured 
raised  a  presumption  of  negUg^nce  in  operating  tbe  trains* 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Peter  J.  Pierson  against  the  Interborough  Rapid  Transit 
Company.  Judgment  on  verdict  for  plaintiff,  and  order  denying  mo- 
tion for  new  trial  (102  Misc.  Rep.  130,  168  N.  Y.  Siipp.  425),  and  de- 
fendant appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (Frederick  J.  Moses,  of 
New  York  City,  of  counsel),  for  appellant. 

Frank  L.  Tyson,  of  New  York  City  (John  C.  Robinson,  of  New 
York  City,  of  counsel),  for  respondent.    .  i 

SHEARN,  J.  Plaintiff  was  employed  by  defendant  as  a  guard  on 
its  elevated  railway.  He  had  been  on  duty  for  several  hours,  finished 
his  trip  at  the  terminal,  and  was  off  duty  on  what  is  known  as  a 
**swing"  of  about  two  hours.  His  time  was  at  his  disposal  for  that  pe- 
riod. He  was  in  the  company's  uniform,  and  instead  of  leaving  the 
train  and  the  premises  of  the  defendant  he  remained  upon  the  same 
train  when  it  started  on.  its  southerly  trip..   His  purpose  in  taking  the 
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trip  was  to  go  to  his  dentist's  on  Fifty-Kinth  street,  but  it  was  his  in- 
tention to  stop  oflF  the  train  at  129th  street,  where  the  employes  receive 
their  pay,  and,  if  there  were  not  too  many  in  Hne,  to  collect  his  pay. 
After  the  train  had  left  the  terminal,  and  before  reaching  129th 
street*  it  came  into  collision  with  another  train  on  the  same  track,  and 
the  plaintiflF  sustained  the  injuries  for  which  the  damages  have  been 
awarded. 

The  appellant's  claim  is  that  the  plaintiff's  remedy  for  this  accident 
is  provided  by  the  Workmen's  Compensation  Law  (Consol.  Laws,  c. 
67).  Its  argument  is  based  mainly  upon  the  amendment  of  the  law 
made  by  chapter  622  of  the  Laws  of  1916,  which  went  into  effect  be- 
fore this  accident.  It  is  claimed  that  this  injury  comes  within  the  pro- 
visions of  the  act  by  reason  of  a  change  in  the  definition  of  "employe." 
Under  the  act  of  1914,  "employe"  was  defined  as  follows ; 

Article  1,  i  3,  gabd.  4:  "  'Employd*  loeans  a  person  wlio  is  engaged  in  a 
hazardous  employment  In  the  service  of  an  employer  carrying  on  or  conduct- 
ing the  same  upon  the  premises  or  at  the  plant,  or  in  the  coirrse  of  his  ^n- 
ployment  away  from  the  plant  of  his  employer,  and  Shall  not  incLude  farm 
laborers  or  domestic  serrants." 

While^he  act  contained  this  definition,  it  was  held  in  De  Voe  v.  N, 
Y.  State  Railways,  218  N.  Y.  318,  113  N.  E.  256,  L.  R.  A.  1917A,  250, 
that  the  employe  was  entitled  to  compensation  only  if  he  were  engaged 
in  a  hazardous  employment  at  the  time  of  the  accident.  De  Voe,  it 
will  be  recalled,  was  a  motorman  of  a  street  railway,  who  had  finished 
his  work  for  thjp  day  and  was  hurrying  to  catch  a  street  car  to  go  to  an 
adjoining  town  to  have  his  watch  tested  as  required  by  the  rules  of  the 
company,  and  was  struck  by  an  automobile  and  killed.  Following  the 
decision  of  that  case  in  the  Appellate  Division  (169  App.  Div.  472,  155 
N.  Y.  Supp.  12)  the  act  was  amended  by  chapter  622  of  the  Laws  of 
1916.    The  amendment  gave  this  definition  of  "employe" : 

**  'E?mploy('  means  a  person  engaged  in  one  of  the  occupations  enumerated 
In  section  2  or  who  Is  in  the  service  of  an  employer  whose  principal  business 
Is  that  of  carrying  on  or  conducting  a  hazardous  employment  upon  the  prem- 
ises or  at  the  plant,  or  in  the  cottrse  of  his  employment  away  from  the  plant 
of  his  employer,  and  shall  not  include  farm  laborers  or  domestic  servants." 

[1]  It  will  be  observed  that,  instead, of  defining  "employe"  as  one 
engaged  in  a  hazardous  employment  in  the  service  of  an  employer,  it 
is  now  one  engaged  in  the  enumerated  occupations,  who  '*is  in  the 
service  of  an  employer  whose  principal  business  is  that  of  carrying 
on  or  conducting  a  hazardous  employment."  The  claim  is  that  this 
does  away  with  the  settled  and  recognized  limitation  that  the  injury 
must  arise  out  of  and  in  the  course  of  employment.  The  argument  is 
not  sound.  The  amendment  does  broaden  the  definition,  so  as  to  make 
it  clear  that  an  employee  who  is  injured  while  employed  by  one  whose 
principal  business  is  to  carry  on  a  hazardous  employment  is  entitled 
to  compensation,  irrespective  of  whether  what  he  is  doing  at  the  time 
is  hazardous  or  not.  The  argument  takes  no  accoimt  of  section  3, 
subd.  7,  which  reads  now  as  it  did  in  1914,  namely ; 

"  'Injury*  and  'personal  injury'  mean  only  accidental  injuries  arising  out  of 
and  in  the  course  of  employment." 
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While,  therefore,  the  defirtition  of  an  employe  has  been  changed, 
there  has  been  no  change  in  the  law  that  limits  recovery  to  injuries 
that  come  within  section  3,  subd.  7. 

There  is,  however,  more  to  be  said  in  favor  of  appellant's  conten- 
tion. In  the  first  place,  the  concluding  sentence  in  the  opinion  m  the 
De  Voe  Case  reads :  ^ 

"He  was  not  Injured  while  on  duty  nor  in  his  working  hours  nor  on  his  way 
to  or  from  his  duQr  within  the  pj*ecinets  of  the  oampany.** 

That  does  not  hold,  but  it  seems  to  intimate,  that  one  on  his  way  to 
or  from  his  duty  within  the  precincts  of  the  company  would  be  enti- 
tled to  compensation,  and  there  are  cases  in  the  Appellate  Division  that 
so  hold.  For  example,  in  the  case  of  a  man  employed  in  the  subway 
who  reported  for  work,  but  was  considered  too  drunk  to  work,  and 
was  sent  away,  and  was  injured  while  walking  out  of  the  subway,  it 
was  held  that  this  injury  arose  out  of  and  in  the  course  of  his  employ- 
ment, and  compensation  was  allowed.  Kieman  v,  Friestedt  Under- 
pinding  Co.,  171  App.Div,  539,  157  N.  Y.  Supp.  900.  Furthermore, 
it  seems  right  that  a  motorman  or  guard,  who  has  been  taken  to  the 
end  of  the  line  and  is.  compelled  to  lay  off  for  two  hours  or  ao  before 
the  next  run,  should  be  protected  by  the  act  in  the  case  of  an  injury 
sustained  while  in  the  precincts  of  the  company  awaiting  his  next  tour 
of  duty.  There  would,  of  course,  be  no  question  but  that  a  motorman 
who  had  thus  gone  to  the  end  of  his  line,  and  who  was  provided  a 
waiting  place  a  few  stations  removed,  and  who  rode  on  the  train  to 
that  waiting  place,  and  was.  injured  on  the  way,  would  be  said  to  have 
sustained  an  injury  growing  out  of  and  in  the  course  of  his  employ- 
ment. 

In  view  of  thie  numerous  decisions  of  the  Appellate  Division  tending 
in  this  direction  (Countryman  v.  Neuman,  174  App.  Div.  900,  159  N. 
Y.  Supp.  1108;  Rzepcz>Tiski  v.  Manhattan  Brass  Co.,  179  App.  Div. 
952,  165  N.  Y.  Supp.  1110;  McCabe  v..  Brooklyn  Heights  R.  R.,  177 
App.  Div.  107,  162  N.  Y.  Supp.  741),  and  in  view  of  the  intimation  at 
the  conclusion  of  the  opinion  in  the  De  Voe  Case,  it  might  be  persua- 
sively argued  that  this  case  was  within  the  act,  if  it  were  not  for  the 
recent  explicit  opinion  of  the  Court  of  Appeals  in  Daly  v.  Bates,  224 
N.  Y.  126,  120  N.  E.  118,  in  which  Judge  Hogan  quotes  the  opinion  of 
the  Court  of  Appeals  in  Heitz  v.  Ruppert,  218  N.  Y.  148,  112  N.  E. 
750,  L.  R.  A.  1917A,  344,  as  laying  down  the  law  applicable  to  these 
cases.  In  the  Heitz  Case  the  accident  happened  while  the  act  of  1914 
was  in  effect,  but  the  amendment  of  1916  was  in  effect  at  the  time  of 
the  accident  in  the  Daly  Case.  However,  as  above  stated,  I  do  not 
think  that  the  amendment  makes  any  difference.    Judge  Hogan  says : 

"The  statute  does  not  provide  an  insurance  against  every  accident  happen- 
ing to  the  workman  while  he  is  engaged  in  the  employment  The  words  *aris- 
ing  out  of  and  in  the  course  of  employment'  are  conjunctive,  and  relief  can 
be  had  under  the  act  only  when  the  accident  arose  both  'out  of*  and  in  the 
course  of  .fonployment  Ttke  injury  must  be  received  (1)  while  the  workman 
is  doing  the  duty  he  is  employed  to  perform,  and  also  (2)  as  a  natural  incident 
of  the  work.  It  must  be  one  of  the  risks  connc-cted  with  the  employment, 
flowing  therefrom  as  a  natural,  oonsequence^  and  directly  oonnected  with  tlie 
work." 
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[2]  In  View  of  this  opinion,  I  do  not  see  fiow  it  is  possjble  to  hold 
that  this  accident  was  whhin  the  purview  of  the  act ;  for  this  workman 
was  ofi'duty^  was  on  hi$  way  4xy  his  dentist,  and  did  not  have  to  repoit 
back  for  duty  for  two  hours.  The  injury  was  therefore  not  received 
while  he  was  doing  the  duty  he  was  employed  to  perform,  nor  was  it 
a  natural  incident  of  the  work. 

[3, 4]  It  is  also  claimed  that  there  is  no  proof  of  negligence;  but  as 
the  plaintiff  was  a  passenger,  and  the  accident  grew  put  of  a  collision 
between,  the  train  he  was  on  and  another  train,  and  the  circumstances 
of  the  accident  are  fairly  shown,  the  rule  of  res  ipsa  loquitur  applies. 
No  proof  was  put  in  by  the  defendant  to  overcome  the  presumption  of 
negligence. 

It  is  claimed  that  the  verdict  is  excessive;  but  a  consideration  of 
the  serious  nature  of  the  injuries,  the  terrible  suffering  that  the  man 
endured  by  reason  of  his  bums,  the  long  and  painful  treatment,  the 
fact  that  he  still  has  open  sores  on  his  body,  that  these  keep  him 
awake  two  or  three  nights  a  week,  and  that  he  will  never  get  over 
them,  make  the  verdict  not  unreasonable,  in  spite  of  the  fact  that  his 
earning  capacity  has  been  but  little  impaired. 

The  judgment  and  order  should  be  affirmed,  with  costs.  Order  filed. 
All  concur. 


(104  Ulsc.  Bep.  488) 

CITY  OF  NEW  YORK  v.  NEW  YORK  &  SOUTH  BROOKLYN  FEaiRY  k 

STEAM  TRANSP.  00. 

(Supreme  Court,  Trial  Term,  Kew  York  (bounty.    October,  1918.) 

1.  Covenants  ^=»96(1)— Against  Incumbbances— Breach. 

Until  a  g^rantee  snstalns  damage  through  ouster,  or  by  a  payment  made 
to  procure  the  discharge  of  an  Incumbranoe,  no  debt  or  claim  arises  in 
his  favor  against  a  grantor  covenanting  against  Incumbrances. 

2.  Corporations  «=s>628— Dissolution— Rights  of  Creditors. 

IV)  entitle  a  creditor  or  claimant  to  participate  In  a  division  of  the  es- 
tate and  assets  of  a  dissolved  corporation,  the  liability  against  it  must 
be  fixed  or  determinable  when  It  Is  legally  dissolved. 

3.  Corporations  «=»618 — Dtssoltjtion— Debtb— OonstbucHoh  o*  STATUtfr- 

"ExisTiNG  Debts  or  Obligations." 

Stock  Coiporatlon  Law,  {  57,  now  embodied  in  (^^eaeral  Corporation 
Law,  {  221,  subd.  3,  oontlnalng  a  corporation  after  dissolution  for  the  pur- 
pose of  paying  "any  existing  debts  or  obligations,"  and  enabling  It  to  sue 
and  be  sued  as  to  them  until  its  business  is  fully  wound  up,  applies  only 
to  debts  or  obligations  "existing"  at  dissolution. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Existing  Debt.} 

4.  CosPORAnoNS  ^s»617(2)— <H>vBt?ANTe  Againot  Incumbrances— Action  fob 

Breach— Dissolution  . 

Where  a  corporation  conveyed  lands  free  from  all  incumbrances,  when 
subject  to  lien  of  a  lease  given  by  It,  and  thereafter  was  duly  dissolved 
under  Stock  Corporation  Law,  $  57,  now  embodied  in  General  Corporation 
Law,  (  221,  subd.  8,  and  its  assets  applied  to  discharge  its  then  existing 
debts,  leaving  no  balance,  it  was  not  subject  to  grantee's  action  to  re- 
cover amount  thereafter  paid  by  it  to  extinguish  the  lien. 

^saFor  othei  caa«s  Me  tfme  topio  A  KIEY-NUMBBR  in  aU  ICey^NumlMrad  DIgMte  A  Tndexe* 
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Action  by  the  City  of  New  York  against  the  New  York  4  South 
Brooklyn  Ferry  &  Steam  Transportation  Company  to  recover  for  a 
breach  of  covenant  against  incumbrances.  Judgment  for  defendant 
upon  a  directed  verdict 

William  P.  Burr,  Corp.  Cotmsel,  of  New  Yoilc  City,  for  plaintiff. 

Zabriskie,  Murray,  Sage  &  Kerr,  of  New  York  City  (Geo.  Zabriskie, 
of  New  York  City,  of  counsel),  for  defendant 

GREENBAUM,  J.  The  defendant,  a  domestic  corporation,  in  con- 
sideration of  tfie  payment  to  it  of  the  stun  of  $750,000,  executed 
and  delivered  to  the  plaintiff  its  deed,  dated  December  21,  1906,  by 
which  it  conveyed  in  fee  simple  to  the  latter  certain  lands  situated  at 
the  foot  of  Thirty-Ninth  street,  in  the  county  of  Kings,  and  covenant- 
ed that  the  lands  so  conveyed  "were  free  from  all  incumbrances." 
The  comjrfaint  alleges  and  the  evidence  establishes  that  at  the  time  of 
the  execution  and  delivery  of  the  deed  the  lands  therein  described  were 
not  free  from  incumbrances,  but,  on  the  contrary,  were  subject  to  the 
lien  of  a  lease  made  by  and  between  the  defendant  and  the  Brooklyn 
City  Railroad  Company,  dated  August  22,  1892,  and  that  on  or  about 
the  25th  day  of  January,  1913,  plaintiff  was  obliged  to  pay  to  the 
lessee  in  extinguishment  of  said  lien  the  sum  of  $91,482,19.  This  ac- 
tion is  brought  to  recover  the  sum  thus  paid,  with  interest  thereon. 

Among  other  defenses  the  defendant  maintains  that  long  before 
the  plaintiff's  cause  of  action  arose  the  defendant  had  been  dissolved 
by  proceedings  in  voluntary  dissolution  taken  under  section  57  of  the 
Stock  Corporation  Law  (Laws  1892,  c.  688)  then  in  effect;  that  all  its 
assets  had  been  sold  and  applied  in  discharge  of  all  its  then  existing 
debts  and  obligations;  that  no  balance  of  its  assets  thereafter  remain- 
ed for  distribution  among  its  stockholders ;  and  therefore  that  no  right 
of  action  exists  against  the  defendant.  The  facts  in  support  of  this 
contention  of  the  defendant  are  undisputed.  The  corporation  was 
duly  dissolved  on  March  12,  1908,  in  conformity  with  the  statutes. 
All  of  its  property  theretofore  had  been  sold,  and  all  its  assets  were 
applied  in  discharge  of  its  then  existing  debts  and  obligations,  leaving 
no  balance  available  to  the  stockholders,  who  therefore  realized  noth- 
ing from  the  corporation's  assets. 

[1,2]  The  law  is  that,  until  a  grantee  sustains  damage  through 
ouster  or  by  payment  made  to  procure  the  discharge  of  an  incum- 
brance, no  debt  or  claim  arises  in  his  favor  against  the  grantor  under 
the  latter's  covenant  against  incumbrances.  Delavergne  v.  Norris,  7 
Johns.  358,  5  Am.  Dec.  281 ;  McGuckin  v.  Milbank,  152  N.  Y.  297,  46 
N.  E.  490.  It  follows,  therefore,  that  plaintiff's  claim,  having  arisen 
in  1913,  was  not  a  debt  existent  at  the  time  of  the  defendant's  dis- 
solution. 

It  seems  to  be  well  settled  that,  to  entitle  a  creditor  or  claimant  to 
participate  in  the  division  of  the  estate  and  assets  of  a  dissolved  cor- 
poration, the  liability  against  it  must  be  fixed  or  determinable  at  the 
time  when  it  was  legally  dissolved.  People  v.  Met.  Surety  Co.,  205 
N.  Y.  135,  98  N.  E.  412,  Ann.  Cas.  1913D,  1180;  People  v.  Commer- 
cial Alliance  Life. Ins.  Co.,  154  N.  Y.  95,  47  N.  E.  968.    In  the  last- 
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cited  case  It  was  held  that  the  doty  devolyed  upon  a  receiver  ap- 
pointed in  dissolution  proceedings  to  make  immediate  distribution  of 
the  corporation's. assets,  and  hence  that  any  necessary  delay  in  the 
discharge  of  his  duties  should  not  result  in  introducing  ''a  new  class  of 
creditors  who  were  not  creditors  at  the  time  of  dissolution."  In  Peo- 
ple V.  American  Loan  &  Trust  Co.,  172  N.  Y.  371,  377,  65  N.  E.  200, 
the  court,  citing  cases  in  support  of  its  conclusions,  held  that,  in  con- 
struing the  law  applicable  to  a  general  assignment  for  the  benefit  of 
creditors,  the  word  ''liabilities"  had  reference  to  debts  existing  at 
the  time  of  the  assignment,  and  did  not  embrace  debts  accruing  sub- 
sequently to  that  date. 

At  common  law  the  dissolution  of  a  corporation  resuked  in  the 
complete  extinction  of  the  corporate  body  for  all  purposes,  and  it 
could  not  sue  or  be  sued  after  dissolution.  A  court  of  chancery,  never- 
theless, provided  a  remedy  in  favor  of  the  equitable  rights  of  creditors 
against  assets  of  a  dissolved  corporation  which  had  not  been  distrib- 
uted among  its  creditors  by  permitting  a  suit  to  be  brought  by  a  cred- 
itor to  assert  his  lien  agamst  any,  fund  belonging  to  the  corporation 
applicable  to  the  payment  of  a  debt.    Morawetz,  Corp.  §§  1031-1035. 

[3,  4]  The  plaintiflf  claims  that  section  57  of  the  Stock  Corporation 
Law,  now  embodied  in  subdivision  3  of  section  221  pf  the  General 
Corporation  Law  (Consol.  Laws,  c.  23),  was  enacted  to  overcome 
the  common-law  rule,  and  that  its  effect  is  that  a  corporation  may  sue 
and  be  sued  after  its  dissolution  for  all  debts,  whether  existent  at  the 
time  of  dissolution  or  thereafter  arising.  This  reasoning  seems  to  me 
to  be  fallacious,  and  I  am  of  opinion  that  the  purpose  of  the  enact- 
ment was  the  mere  simplification  of  the  remedy  in  favor  of  a  creditor 
in  enforcement  of  his  claim,  to  the  payment  of  which  the  assets  of  the 
corporation  were  applicable.    That  subdivision  reads  as  follows : 

*'(8)  Said  eorporatloD  shaU  nevertholoflo  conticne  in  exlvtenoe  for  the  pur- 
pose of  paying,  satisfying  and  discharging  any  existing  dehts  or  obUgations, 
collecting  and  distributing  its  assefts  and  doing  all  other  acts  required  in  or- 
der to  adjust  and  wind  up  its  business  and  affairs,  and  may  sue  and  be  sued 
for  the  purpose  of  enforcing  such  debts  or  obligations,  until  its  business  and 
affaint  are  fully  adjusted  and  wound  up." 

Cunningham  v.  Glauber,  133  App.  Div.  10,  117  N.  Y.  Snpp.  866, 
which  discusses  the  effect  of  the  statutory  provision  just  quoted,  is 
not  inconsistent  with  my  view  of  its  scope.  In  that  case  the  cause  of 
action  was  based  upon  a  fixed  liability  incurred  before  dissolution,  and 
therefore  no  such  question  as  here  arises  was  there  considered.  The 
enactment  permitting  the  bringing  of  actions  against  a  dissolved  cor- 
poration clearly  applies  only  to  debts  or  obligations  "existing"  at  the 
time  of  dissolution.  Indeed,  such  is  the  actual  phraseology  of  the 
statute.  There  is  nothing  contained  therein  which  would  justify  the 
conclusion  that  it  was  intended  to  apply  to  claims  arising  after  the 
date  of  dissolution  or  to  overturn  the  decisions  which  limited  the  dis- 
tribution of  the  assets  of  a  dissolved  corporation  to  debts  in  existence 
at  the  time  of  dissolution. 

The  learned  corporation  counsel  relies  upon  the  denial  of  defend- 
ant's motion  heretofore  made  herein  to  set  aside  the  service  of  the  sum- 
172  N.Y.S.— 82 
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mons  and  comidaint  upon  the  ground  that  st  had  been  dissolved  be- 
fore the  claim  arose  as  an  adjudication  in  isYOc  of  plaintiff's  con- 
tention. That  motion,  however,  was  made  before  any  answer  had 
been  served,  and  when  the  court  was  not  in  a  position  to  determine  the 
facts  as  they  have  been  developed  upon  the  trial.  The  disposition  of 
the  motion  is  in  harmony  with  the  present  finding  that  no  cause  of 
action  has  been  established  against  the  corporation.  Under  the  au- 
thorities, and  for  the  further  reason  that  a  judgment  against  the  cor- 
poration founded  upon  a  cause  of  action  accruing  after  dissolution 
would  be  perfunctory  and  unenforceable,  the  verdict  heretofore  en- 
tered in  favor  of  the  plaintiff  must  be  set  aside,  and  a  verdict  will  be 
directed  in  favor  of  the  defendant. 
Judgment  accordingly. 


PUBLIC  SERVICE  COMMISSION,  SECOND  DIST.,  v.  J.  ft  J.  ROGERS  00. 
(NORTHERN  ADIRONDACK  POWER  COMPANY,  Intervener). 

{Supreme  Court,  Appellate  Division,  Third  Department.    November  13i  1918.) 

1.  Corporations  ^=:>42— Corpobats  ExiBTaNCE>— Unauthorized  Acts. 

Under  General  Corporation  Law,  (  10,  a  manufacturing  concem  doing 
public  and  commercial  lighting  without  having  been  authorized  so  to  do 
by  Its  charter  exercises  such  powers  in  violation  of  law. 

2.  Electricitt  ^=94 — ^Implied  Franchises — Use  of  Streets — ^VioukTioN  or 

Law. 

A  corporation  organized  under  Manufacturing  Corporations  Act  of  1848, 
and  not  under  the  Transportation  Corporations  Law,  not  having  franchise 
to  use  streets,  highways,  and  public  places  for  purpose  of  furnishing 
electricity  to  Inhabitants  for  light  and.  power,  has  not  acquired  Implied 
franchise  to  use  streets  for  such  purpose  by  reason  of  long  usage,  where 
such  usage  was  In  violation  of  law,  under  General  Corporation  Law,  1 10, 
being  unauthorized  by  Its  charter. 
Z.  Electricitt  ^s>4— Eijectbio  Companib»— Feanohibb—Uni^wful  Use  of 
Streets. 

Public  service  commission,  having  authority  under  Public  Service  Com- 
missions Law,  (  74,  to  Institute  proceedings  against  electric  eorporation 
doing  anything  In  violation  of  law,  may  bring  proceedings  against  a 
manufacturing  concern  not  Incorporated  under  TransportaUon  Corpora- 
tions Law,  that  was  using  streets  without  having  franchise,  and  public 
places,  to  furnish  electricity  for  light  and  power,  where  the  furnishing  of 
such  electricity,  under  General  Corporation  Law,  {  10,  was  in  violation  of 
law,  not  being  authorized  by  its  charter. 

4.  Electricitt  ^=>3 — Corporations— (Nature— "Electric  Corporation." 

A  manufft-cturlng  concem,  furnishing  electricity  to  persons  other  than 
its  tenants  off  its  own  premises  for  compensation,  using  public  highways 
for  such  purposes,  and  operaUng  an  electric  plant,  within  Public  SServ- 
ice  Commissions  l^aw.  $  2,  subd.  12,  defining  "electric  plant,"  is  an  "elec- 
tric corporation,"  under  subdivision  13,  and  is  imder  the  Jurisdiction  of 
the  Public  Service  Commission,  under  section  74. 

Appeal  from  Special  Term,  Albany  County. 

Proceeding  by  the  Public  Service  Commission,  Second  District, 
against  the  J.  &  J.  Rogers  Company,  in  which  the  Northern  Adiron- 
dack Power  Company  intervened.  Judgment  (103  Misc.  Rep.  711, 
170  N.  Y.  Supp.  964)  for  plaintiff,  permanently  enjoining  defendant 
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from  ex^cising  a  pubfiic'  ft^nchise  in  the  town  of  Jay,  Essex  county, 
and  defendant  appeals.    Affirmed  as  modified. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T,  KELLOGG,  JJ, 

C.  J.  Vert,  of  Plattsburgh,  for  appellant. 
Thomas  O'Connor,  of  Waterford,  for  intervener.' 
Ledyard  P.  Hale,  of  Albany,  for  respondent. 

WOODWARD,  J.  The  Public  Service  Commission,  in  and  for  the 
Second  District,  instituted  this  proceeding  by  petition,  duly  verified 
on  the  2d  day  of  March,  1918,  under  the  provisions  of  section  74  of 
the  Public  Service  Commissions  Law  (ConsoL  Laws,  c.  48),  resulting 
in  a  judgment  in  which  the  defendant  was  enjoined-r- 
*'and  commanded  immediately  to  desist  and  wholly  abstain  from  transmitting 
or  distributing  electric  current  over,  through,  along,  across,  or  under  any  of 
the  streets,  highways,  or  public  places  of  the  said  town  of  Jay,  and  from 
maintaining  poles  and  wires  and  other  apparatus,  in  said  streets,  highways, 
and  ptiblie  places  f0r.6udi  transmission  and  dtstiitation,  and  from  in  any 
way  using  said  streets,  hlghwa>'^,  and  public  places  for  sudi  transmission  and 
distribution,  and  from  engaging  in  the  business  of  selling  electric  current  in 
the  said  town  of  Jay,  Essex  county,  N.  Y." 

The  appellant's  brief  states  that  this  proceeding  was  commenced  by 
the  Public  Service  Commission — 

"setting  forth,  in  substance,  that  the  defendant,  J.  &  J.  Rogers  Company,  was 
unlawfully  engaged  in  the  electric  lighting  business  in  tbat  part  of  the  ham- 
let of  Ausable  Fdiics,  lying  on  the  Jay  side  of  the  Ausahte  ilver,  because  it 
had  no  franchise  to  do  an  electrical  business  in  the  town  of  Jay,  and  further 
because  it  never  could  acquire  a  franchise  to  do  an  electrical  business,  not 
having  been  organized  under  the  Transportation  Corporations  Law.  The  an- 
swer in  substance,  admits  that  defendant  Is  and  always  has  been  a  manufac- 
turing corporation,  and  never  has  beeji  Incorpoxated  under  the  Transportation 
Corporations  Law;  admits  that  it  never  has  (Stained  a  specific  franchise 
from  the  town  authorities,  or  from  the  Public  Service  C(Hnmisslon,  to  use  the 
streets,  highways,  and  public  places  for  setting  poles,  stringing  wires,  and 
furnishing  electricity  to  the  inhabitants  for  light  and  power ;  but  alleges  that 
It  has  an  implied  franchise^  to  do  what  it  has  done  and  is  doing,  and  relies  on 
the  general  facts  and  a  decision  of  the  Public  Service  Commission  rendered 
January  19,  1915»  and  set  forth  in  full  in  its  answer  to  support  that  con- 
tention.'* 

There  is,  therefore,  no  essential  dispute  in  the  facts,  and  the  ques^ 
tion  presented  is  whether  the  Public  Servic  Commission  had  jurisdic- 
tion to  bring  the  proceedings — ^whether  such  proceedings  were  au- 
thorized by  section  74  of  the  Public  Service  Commissions  Law.  •  Sec- 
tion 74  of  the  Public  Service  Commissions  Law  provides  that — 

"Whenever  either  commission  shaU  l»e  of  optnton  that  a  gas  corporation, 
electrical  corporation  or  municipality  within  its  jurisdiction  Is  failing  or 
omitting  or  about  to  fail  or  omit  to  do  anything  required  of  it  by  law  or  by 
order  of  the.  commission,  or  1»  doing  anything  .or  about  to  do  anything  or  per- 
mitting anything  or  abont  to  permit  anything  to  be  done,  contrary  to  or  in 
violation  of  law  or  of  any  order  of  the  commission,  it  shall  direct  counsel  to 
the  conunlsslon.to  coxttmebte  tin  action  or  ^uroceeding  in  the  Supreme  Court  of 
the^  state  of  New  York  in  the  name  of  the  commission  for  the  purpose  of  hav- 
ing such  violations  or  threatened  violations  stopped  and  prevehted  either  by 
mandamus  or  injunction^? 
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[1-3]  There  can  be  no  doubt  that  the  Public  Service  Commission 
has  jurisdiction  of  the  subject-matter  where  an  dectrical  corporation 
**is  doing  anythiilg  or  about  to  do  anything  *  ♦  *  contrary  to  or 
in  violation  of  law."  Nor  can  it  be  doubted  that  the  J.  &  J.  Rogers 
Company,  organized  under  the  Manufacturing  Corporations  Act  of 
1848  (Laws  1848,  c.  40),  is  doing  electric  lighting  for  hire  in  violation 
of  law.  Indeed,  it  is  conceded  uiat  this  corporation  is  not  authorized 
by  its  charter  to  do  public  and  commercial  lighting,  involving  the  use 
of  the  public  highways ;  and  both  at  common  law  and  under  the  pro- 
visions of  section  10  of  the  General  Corporation  Law  (Consol.  Laws, 
c.  23)  the  exercise  of  such  powers  is  forbidden.  Blade  v.  Ellis,  129 
App.  E«v.  140,  13  N.  Y.  Supp.  558,  affirmed,  197  N.  Y.  402,  90  N. 
E.  958;  Schwab  v.  Potter  Co.,  194  N.  Y.  409,  418,  87  N.  E.  670,  673. 
In  the  latter  case,  at  the  page  last  above  dted,  the  court  say: 

**Whatever  is  done  by  a  corporation  without  authority  is  done  in  violation 
of  law,  for  all  action,  not  authorized  directly  or  indirectly,  is  prohibited.*' 

An  action  fcM-bidden  by  statute  is  void^  and  a  void  act  is  no  act 
(Village  of  Ft.  Edward  v.  Fish,  156  N.  Y.  363,  374,  50  N.  E.  973),  and 
the  defendant  could  therefore  giain  no  implied  franchise  by  usurping 
powers  which  the  law  forbade  it  to  exercise,  no  matter  how  long  con- 
tinued. "That  which  was  originally  void  does  not,  by  lapse  of  time, 
become  valid."    Broom's  hegal  Maxims  {8th  Aim.  EA)  177. 

But  counsel  for  the  defendant  urges  that,  notwithstanding  the  cor- 
poration has  been  doing  that  which  it  had  no  legal  right  to  do,  that 
which  was  void  in  law,  the  Public  Service  Commission  has  no  juris- 
diction, and  that  the  only  remedy  is  by  an  action  of  the  Attorney 
General  to  annul  the  corporate  charter  of  the  defendant.  This  con- 
tention is  based  on  the  fact  that  the  provisions  of  section  74  of  the 
Public  Service  Commissions  Law  selate  only  to  gas  corporations,  elec- 
trical corporations,  and  municipalities,  and  he  then  proceeds  to  show 
that  the  defendant,  J.  &  J.  Rogers  Company,  is  a  manufacturing  cor- 
poration, and,  upon  this  hypothesis,  that  it  is  not  within  the  jurisdic- 
tion of  the  court  under  the  provisions  of  the  law.  The  difficulty  with 
this  proposition  is  that  the  statute  defines  what  is  an  electrical  corpo- 
ration within  the  meaning  of  the  Public  Service  Commissions  Law, 
and  the  defendant  is  within  the  definition.  Subdivision  12  of  section 
2  of  the  act  declares  that  the — 

'term  'electric  plant,'  jvhea  used  in  this  chapter,  includes  all  real  estate, 
fixtures  and  personal  property  <^)erated,  owned,  used  or  to  be  used  for  or  la 
connection  wltb  or  to  facilitate  tbe  generation,  transmission,  distribution,  sale 
or  furnishing  of  electricity  for  light,  heat  or  power,  and  any  conduits,  dncts  or 
other  devices,  materials,  apparatus  or  property  for  containing,  holding  or 
carrying  conductors  used  or  to  be  used  for  the  transmlSBloa  o£  electricity  for 
light,  heat  or  power." 

Clearly,  then,  the  defendant  has  an  electric  plant  Subdivision  13 
of  the  same  section  then  provides  that — 

"The  term  'electrical  corporation,'  when  used  in  this  diapter,  lodudes  every 
corporation,  company,  association.  joint*stoeic  asaocUtion,  paitxiersbip  and 
person,  their  lessees,  trustees  or  receivers  appointed  by  any  court  whatso- 
ever (other  than  a  railroad  or  street  railroad  corporati<m  generating  ^ectridty 
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solely  for  railroad  or  street  ndlroad  purposes  or  for  tlie  use  of  Its  tenant? 
and  not  for  sale  to  others)  ownln^p  operating  or  managing. any  electric  plant 
except  where  electricity  Is  generated  or  distributed  by  the  producer  solel5r  on 
or  through  private  property  for  railroad  or  street  railroad  purposes  or  for  Its 
own  use  or  the  use  of  its  tenants  and  not  for  sale  to.otber&" 

[4]  Concededly  the  defendant  is  a  corporation  "owning,  operating 
or  managing  an  electric  plant,"  and  it  is  not  within  the  exceptions; 
for  it  concededly  does  furnish  electricitv  to  persons  other  than  its 'ten- 
ants off  its  own  premises,  usin^  the  public  highways  for  that  purpose, 
and  it  takes  compensation  for  3iat  service,  in  violation  of  law,  and  the 
court  has  jurisdiction  of  the  corporation,  and  of  the  subject-matter  of 
the  controversy. 

The  dilemnuLS  which  the  appellant  sti^;ests  may  be  uiet  when  they 
are  presented  for  judicial  consideration.  For  the  purposes  of  this  pro- 
ceecUng  there  can  be  no  question  as  to  the  power  of  the  Public  Service 
Commission,  and  of  this  court,  to  interfere  to  prevent  further  viola- 
tions of  law  by  the  defendant. 

We  do  not,  however,  desire  to  embarrass  the  defendant  in  furnish- 
ing power  for  its  own  business,  and  therefore  modify  the  injunction 
by  providing  that  nothing  therein  contained  shall  be  construed  to  en* 
join  the  defendant  from  conveying  electricity  from  its  generating  plant 
across  the  public  streets  or  highways  to  its  own  manufacturing  plant 
for  use  therein  exclusively. 

As  so  modified,  the  judgment  will  be  affirmed,  with  costs.  AU  con-^ 
ctir. 


STATE  COUNCIL  OF  ORDBB  OP  UNITE^O  'AMERICAN  MECHANICS  OF 
NEW  YORK  V,  HOTALING  et  al. 

(Supretae  Conrt,  Appellate  Dirlslon,  Third  Department:    November  18,  1918.) 

• 

BBNEnciAL  Associations  ^=s>16 — ^DissoLimos  of  SuBoaniNATB  Ooimcii>— 
Division  of  Funds. 

Under  Laws  1874,  c*  53$^  Idteoitkxratiag  State  Oooncil  ol  Ordw  of 
United  American  Mechaxiics,  and  under  its  constitution  (article  12,  §  3|, 
prohibiting  division  of  funds  of  subordinate  council  among  members,  such 
funds  BO  divided  on  dissolution  of  sabordlnate  coundl  could  be  recovered 
by  state  cotrndl,  though  It  had  established  no  slc9i  or  faneral  fund  whidi 
members  of  subordinate  coonoU  claimed  dlrided  fiond  aonatitBted. 

Appeal  from  Trial  Term,  Ulster  County. . 

Action  by  the  State  Council  of  the  Order  of  United  American 
Mechanics  of  the  State  of  New. York  against  Hez.  Hotaling  and  others. 
From  judgment  for  defendants,  plaintiif  appeals.  Reversed,  and  new^ 
trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ, 

Wendell  &  Sponable,  of  Ft  Plain  (Fox  Sponable,  of  Ft.  Plain,  of 
counsel),  for  appellant. 

Amos  Van  Etten,  of  Kingston,  ,and  Earle  H,  Houghtalii?g,  of  Wal- 
den,  for  respwidents. 

^=s»For  otlier  CMM  9—  aaiae  toplo  A  KBY-NUMBBB  in  au'Ke7-Numto«r«4  Digests  &  Indexes 
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COCHRANE,  J.  There  is  a  national  fraternal  organization  known 
as  the  "United  American  Mechanics,"  organized  for  benevolent  and 
humanitarian  purposes.  It  is  subdivided  into  State  Councils  for  dif- 
ferent states,  and  each  State  Council  in  turn  is  subdivided  into  sub- 
ordinate or  local  councils.  PlaintiflF  is  the  State  Council  within  this 
state,  and  was  duly  incorporated  by  spiecial  act  of  the  Legislature,  be- 
ing chapter  539  of  the  Laws  of  1874.  In  the  year  1890,  by  virtue  of 
its  4ct  of  incorporation,  as*  well  as  by  the  rules  and  constitutions  of 
the  national  and  state  organizations,  the  plaintiff  issued  a  charter  to 
"a  subordinate  council  of  the  order,  to  be  known  by  the  title  of  Ulster 
County  Council  No.  40  of  th^  State  of  New  York,  to  be  located  at 
Rondout,  state  of  New  York."  This  subordinate  council  continued 
in  existence  until  the  year  1913  when  it  voluntarily  disbanded  and  sur- 
rendered its  charter.  But  before  doing  so  it  divided  among  its  mem- 
bers then  existing  the  money  which  it  had  accumulated  amounting  to 
$1,326.35.  This  action  is  brought  against  the  individual  members  of 
the  subordinate  council  to  recover  of  each  one  individually  the  distribu- 
tive shares  so  received  by  them  as  aforesaid. 

The  act  incorporating  the  plaintiff  (chapter  539  of  the  Laws  of  1874) 
empowers  it  (section  3)  to  grant  charters  to  subordinate  councils  "ac- 
cording to  the  regulations,  by-laws,  rules  and  constitution  adapted  to 
govern  the  same."  Section  4  of  the  act  provides  that  the  constitution 
and  by-laws  of  the  plaintiff  in  force  at  the  time  of  its  enactment  shall 
be  good  and  valid  until  changed  hy  plaintiff.  The  objects  of  the  plain- 
tiff are  declared  in  section  6  to  be  the  same  as  set  forth  in  its  consti- 
tution as  follows : 

.  "First.  To  assist  each  other .  in  obtalniiig  employmept  Secondi  To  en- 
courage eadi  other  in  business.  Third.  Tq  establish  a  sick  and  funeral  fund. 
Fourth.  To  establish  a  fund  for  the  relief  of  widows  and  orphans  of  de- 
ceased members.  Fifth.  To  aid  loevih^rp  wiio,  through  ProvldMce,  may  have 
become  incapacitated  from  following  their  usual  avocations  in  obtaining  situa- 
tions suitable  to  their  condition.'' 

The  constitution  of  the  plaintiff  provides  for  uniform  constitutions 
to  each  of  its  subordinate  coimcils  (article  1 1  of  plaintiff's  constitution, 
section  1),  and  these  latter  instruments  declare  the  obJ€;cts  of  the  sub- 
ordinate councils  to  he  the  same  as  those  specified. in  section  6  of  the 
act  incorporating  the  plaintiff.  Hence  by  act  of  the  Legislature,  by 
the  constitution  of  the  plaintiff,  and  by  the  constitution  of  its  subor- 
dinate councils,  the  purposes  of  the  State  and  subordinate  councils  are 
identical. 

The  constitution  of  the  plaintiff  provides  in  section  3,  article  12, 
thereof : 

"The  funds  and  properties  of  a  subordinate  council  are  held  only  in  trust 
for  charitable  purposes,  and  the  donating  oi^  in  any  manner  dividing  thein 
among  the  members  individually;  or  the  use  of  any  part  thereof  for  festivals 
or  pleasure  excursions  are  strictly  prohibited.*'. 

In  section  4  it  is  provided  that  on  surrender  or  forfeiture;  of  the 
charter  *of  the  subordinate  council  it  shall  be  the  duty  of  its  officers 
and  members  to  deliver  its  property  and  funds  to  the  State  Council- 
Section  5  of  article  12  of  the  plaintiff's  constitution  provides: 
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council  under  the  last  section  shall  be  kept  separate  and  apart  from  the 
property  or  funds  of  the  State  Council,"  and  In  case  the  subordinate  coun- 
cil is  not  restored  to  membership  within  tliree  years  "the  funds  of  said 
conndl  shall  be  disposed  of  or  used  under  the  direction  of  the  State  Council 
in  aiding  or  asftistiiis  any  subordinate  ooancil  needing  aasistanoe  or  to  such 
other  charitable  purpose  as  In  their  judgment  may  be  deemed  advisable." 

The  charter  of  the  sutx)rdinate  council  issued  to  it  by  plaintiff  by 
virtue  of  the  aforesaid  statute  contains  this  provision : 

^'Should  said  Council  No.  4P  be  dissolvQd  by  forfeit  of  this  charter,  or 
othem-ise,  then  all  property,  moneys,  books  and  papers,  the  priyerty  of  said 
council,  shall  become  the  property  ot  the  State  Council  of  New  xork." 

It  IS  claimed  by  the  defendants  that  the  funds  in  question  constitut- 
ed a  "sick  and  funeral"  fund,  accumulated  by  contributions  of  the 
members  of  the  subordinate  council  for  a  particular  purpose,  and  that 
the  plaintiff  has  no  corresponding  fund,  and  that  it  would  be  inequita- 
ble for  the  plaintiff  to  take  a  fund  thus  raised  for  a  particular  purpose 
-and  appropriate  it  to  its  own  purposes,  and  this  consideration  seems 
to  have  influenced  the  decision  herein.  This  statement,  if  accurate, 
does  not  obviate  the  point  that  the  subordinate  council  in  the  charter 
which  it  received  from  the  plaintiff  by  statutory  authority  contracted 
to  do  that  very  thing  in  the  event  of  its  dissolution.  But  the  statement 
is  incomplete,  and  because  of  its  incompleteness  is  inaccurate.  The 
fund  was  not  created  distinctly  as  a  sick  and  funeral  benefit  fund,  or 
for  any  other  purpose,  but  is  the  accumulation  of  moneys  received  by 
the  subordinate  council  from  the  initiation  fees  and  dues  of  its  mem- 
bers and  from  entertainments  and  other  sources  for  23  years,  the  pe- 
riod of  the  life  of  the  subordinate  council.  After  paying  rents,  sal- 
aries of  local  officers,  and  other  running  expenses,  the  balance  on 
hand  constituted  the  fund  in  question.  It  is  true  that  the  by-laws  of 
the  subordinate  council  provided  for  sick  and  funeral  benefits  and  that 
the  principal  disbursements  were  for  those  purposes.  But  the  fund 
was  subject  to  any  legitimate  purpose  within  the  purview  of  the  con- 
stitution and  by-laws,  of  the  subordinate  council.  The  one  purpose 
above  all  others  to  which  the  fund  could  not  be  applied  under  the  con- 
stitution of  the  plaintiff  (section  3,  article  12)  and  under  the  charter 
which  the  subordinate  council  received  from  the  plaintiff,  was  the  ap- 
plication which  was  in  fact  made,  namely,  the  distribution  thereof 
among  the  members  of  the  subordinate  council. 

This  distribution  was  likewise  a  defiance  of  the  legislative  pur- 
pose as  expressed  in  section  6  of  the  act  incorporating  the  plaintiff 
and  declaring  its  objects.  The  objects  of  the  subordinate  council,  as 
stated  in  its  constitution,  are  precisely  the  same  as  the  objects  of  the 
plaintiff,  as  stated  in  its  act  of  incorporation.  The  scheme  of  the  or- 
ganization is  that  the  State  Council  accomplishes  its  benevolent  and 
humanitarian  purpose  through  its  various  subordinate  councils!  The 
latter  extend  their  pecuniary  assistance  to  their  particular  members  in 
proper  case^,  andlhus  tecomplish  the  aims  and  purposes  of  the  parent 
council.  But  when,  as  ia  this  rase,  a  subordinate  council  becomes 
extinct,  thw  the  pi^rent  cotmdl  takes  possessk>n  of  its  property  and 
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money,  and  uses  it  under  its  act  of  incorporation  for  precisely  the 
same  purposes  as  the  subordinate  council  would  use  it  under  its  char- 
ter from  the  State  Council,  and  appropriates  it  either  directly  for  such 
purposes  or  distributes  it  to  other  subordinate  councils  to  be  used  for 
the  same  purposes.  In  any  event,  the  fund  is  to  he  devoted  to  pur- 
poses of  charity  within  the  purview  of  the  constitutions  of  the  sub- 
ordinate councils ;  the  only  difference,  of  course,  being  that  the  sub- 
ordinate council  which  accumulated  the  fund  would  distribute  it  to 
different  recipients  than  would  the  other  councils.  It  is  of  no  impor- 
tance that  the  plaintiff  had  established  no  sick  or  funeral  fund,  or  other 
fund.  Section  5  of  article  12  of  it$  constitution,  as  above  indicated, 
provides  that  all  funds  received  by  it  from  any  subordinate  council 
shall  be  kept  separate  and  apart,  and  shall  be  used  in  the  manner  in- 
dicated in  said  section,  and  the  failure  of  the  plaintiff  to  establish  cor- 
responding similar  funds  of  its  own  is  unimportant,  as  bearing  on  the 
question  here  presented. 

In  the  case  of  State  Council  of  the  Order  of  United  American  Me- 
chanics V.  Sharp,  38  N.  J.  Eq.  24,  the  plaintiff  was  the  State  Council  of 
the  State  of  New  Jersey  of  the  "United  American  Mechanics,"  the 
organization  in  question,  and  brought  the  action  under  exactljr  similar 
conditions  as  exist  in  this  action,  and  it  was  held  that  the  plaintiff  could 
recover.    The  court  said : 

"The  defendants  have  willfaUy  violated  the  law  of  the  society  In  dividing 
up  its  funds  among  themselves  and  taking  them  to  their  own  use.  Of  these 
funds,  part,  at  least  (that  called  the  widows*  and  orphans*  fund),  was  the 
accretion  of  years^  and  it  is  highly  probable  that  others  than  they  made  some 
of  the  Gontributlons  from  which,  during  t^oee  years.  It  has  h&eai  aconmnlated. 
But,  from  whomsoever  derived,  the  money  in  qaeetioii,  the  coimcil  and 
widows'  and  orphans'  funds,  was  contributed  under  the  charter  for  and  dedi- 
cated  to  certain  specified  purposes,  for  which  it  was,  from  the  time  when  it 
was  contributed,  held  in  trust  by  the  society  and  its  officers,  to  whose  hands 
it  was  committed,  or  to  whose  control  it  was  sut^ected.  It  was  held  by  tnem 
subject,  also,  to  the  trust  to  pay  it  over  to  the  State  Council  In  case  of  the 
dissolution  of  the  subordinate  onei  The  defendants  therefore  had  no  right  to 
take  the  money.  It  is  within  the  jurisdiction  of  this  court  to  grant  the  re- 
lief which  the  complainant  seeks.** 

In  the  case  of  Grand  Lodge,  Knights  of  Pytfiias  of  New  Jersey  v. 
Germania  Lodge,  No.  50,  and  Others,  56  N.  J.  Eq.  63,  38  Atl.  341, 
an  action  was  successfully  maintained  under  exactly  similar  conditions ; 
the  court  saying : 

"It  is  familiar  law  that  funds  accumulated  as  weto  those  here  in  qnestioii 
become,  as  soon  as  paid  in,  Impressed  with  a  tcust  with  all  its  conseqneiices. 
In  this  case  the  terms  of  the  trust  are  found  in  the  constitutions  of  the  Su- 
preme, Grand  and  subordinate  lodges,  and  the  laws  ofrthe  former  and  by-laws 
of  the  latter.  The  funds,  being  impressed  with  such  a  trust,  cannot  lawfblly 
be  diverted  therefrom,  and  all  persons  aiding  and  aagigting  in  such  diversion 
are  guilty  of  a  breach  of  trust  and  liable  for  the  consequenceg"  (citing  many 
cases). 

If  those  cases  were  correctly  decided,  the  plaintiff  here  should  have 
a  recovery. 

In  the  case  of  State  Council  Junior  Order  of  United  American  Me- 
chanics of  Pennsylvania  v.  Emery,  219  Pa.  461,  68  Atl.  1023,  15  Lr. 
R.  A.  (N.  S.)  336,  12  Ann.  Cas.  870,  the  plaintiff  wHs  the  State  Coun- 
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dl  of  the  State  of  P^amsylvania  of  the  "United  American  Mechanics," 
the  organization  in  question,  and  brought  the  action  under  diasimilar 
conditions,  and  failed  to  recover.  There  are  several  points  pf  dissim- 
ilarity, only  one  of  which  need  be  mentioned.  A  dispute  had  arisen, 
and  the  State  Council  had  revoked  the  charter  of  the  subordinate  coun- 
cil. That  distinction  indicates  the  fallacy  of  the  defendants'  position 
herein.  They  rely  on  a  line  of  cases  where  the  parent  body  has  at- 
tempted to  impose  discipline  on  the  subordinate  body,  or  by  its  own 
edict  or  decree  has  declared  a  forfeiture  of  its  rights  or  confiscation 
of  its  property.  The  distinction  is  manifest  in  the  adjudications  in 
this  and  other  states,  some  of  which  are  here  referred  to. 

In  Wicks  V.  Monihan,  130  N.  Y.  232,  29  N.  E.  139,  14  L.  R.  A. 
243,  it  was  said : 

"Am  before  stated,  this  case  was  not  tried  upon  a  theory  that  the  organiza- 
tions which  codstitnte  the  order  of  Kni^ts  of  Labor  are  Ixnind  together  by  any 
oontract,  or  that  Local  Assembly  No.  4119  had  contracted  with  the  General 
Assembly  that,  under  certain  cirtmihstanoes,  its  property  dionld  be  trans- 
ferred to  and  become  that  of  the  General  Assembly,  but  upon  the  theory  that 
the  General  Assembly  was  vested  with  governmental  porters,  and  conld  by  its 
edicts  direst  the  title  of  any  district  or  local  assembly  to  Its  property  and 
vest  it  in  Itself  without  a  hearing,    l^is  positi(>n  cannot  be  sustained." 

In  Koemer  Lodge,  No.  6,  K.  of  P.,  v.  Grand  Lodge  K.  of  P.  of 
Indiana,  146  Ind.  644,. 45  N.  E.  IIOS^  the  whole  p^nt  of  the  litigation 
was  T^hcther  the  subordinate  body  had  voluntarily  dissolved  itself; 
the  court  sa]ring : 

'*The  complaint  proceeds  upon  the  theory  that  appellant,  Koemer  Lodge,  on 
September  10, 1894,  by  its  own  action,  <ltts»olved  and  disbanded,  and  by  reason 
thereof,  under  the  laws,  rules,  and  regulations  of  the  order  of  Knights  of 
Pythias,  and  especially  by  virtue  of  the  constitution  of  aK>ellee,  liie  latter 
became  the  owner  in  trust  a4d  entitled  to  the  possession  of  the  money  and 
property  held  by  the  former  at  the  time  of  its  alleged  dissolution.  In  Cum- 
mings  V.  Citizens',  etc.,  Ass'n,  142  Ind.  000  [42  N.  E.  213],  In  conddering  the 
theory  of  a  case,  we  said:  This  theory  the  complaint  must  outline,  the  evi' 
deuce  sustain,  and  the  law  support'  The  question,  therefore,  as  to  the  right 
or  title  at  app^ee  to  the  money^  and  property  as  presei^ted  by  the  theory  of 
its  complaint  must  ultimately  depend  upon  whether  the  evidence  sustains  the 
alleged  dissolution  of  appellant  as  a  subordinate  lodge." 

In  Grand  Lodge,  Independent  Order  of  Odd  FeHows,  v.  Barker,  139 
Mich.  701,  103  N.  W.  193,  the  subordinate  lodge  became  defunct  and 
surrendered  its  charter.  The  plaintiff  was  the  parent  body.  The  opin- 
ion coiitaixis  the  following : 

**The  lodge  i^ecelved  the  money.  If  any  of  this  or  ottier  money  remained  in 
the  treasury  at  the  time  the  lodge  disbanded/ tt  admittedly  belonged  to  the 
complainant,  and  it  icould  sue  the  paKies  who  had  the  money.  If  it  had 
been  divided  among  the  members,  it  could  be  recovered  back  from  thcnk" 

In  the  present  case  the  plaintiff  is  not  responsible  for  the  existing 
conditions.  The  subordinate  council  voluntarily  disbanded.  When  it 
did  so,  liability  to  the  plaintiff  followed,  not  by  realson  of  any  affirm- 
ative declaration  of  forfeiture  or  confiscation  by  the  plaintiff,  as  in 
the  cases  cited  by  defendants,  but  solely  as  the  result  of  contractual 
relations  existing  between  it  and  the  subordinate  council,  fortified 
and  enforced  by  the  statute  creating  the  plaintiff  and  recognizing  its 
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rights.  The  defendants  did  hot  create  the  fund  in  question,  except 
as  their  initiation  fees  and  dues,  in  common  with  those  of  all  of  the 
members  of  the  subordinate  council  during  the  23  years  of  its  exist- 
ence, helped  to  create  the  same.  The  court  below  rightly  said  it  was 
wrong  for  these  defendants  to  appropriate  the  fund.  The  authorities, 
so  far  gis  applicable,  hold,  not  only  that  it  was  wrong  for  the  defend- 
ants to  take  the  money,  but  that  it  is  also  right  for  the  plaintiff  to 
recover  it  of  them,  and  we  have  discovered  no  authority  holding  a  con- 
trary view,  applicable  to  the  facts  here  existing. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with, 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


A.  B.  &  A.  FRANKTJN  v.  JOHN  O.  UHRLAUB  IMPORT  00. 

(Snpreme  Court,  Appellate  Term,  First  Department    November  7,  1918.) 

Frauds,  Statute  of  ^ss>126{2) — Sales — Contract — Enforcement. 

Where  a  proveu  agreement  for  the  delivery  of  merchandise  was  within 
the  statute  of  frauds,  and  there  was  no  memorandum  embodying  essen- 
tial parts  of  agreement,  signed  by  buyer  or  it.s  authorized  agent.  It  was 
not  enforceable. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  A.  B.  &  A.  Franklin  against  the  John  C  Uhrlaub  Im- 
port Company.  Judgment  for  plaintiffs,  and  defendant  appeals.  Re- 
versed, and  judgment  directed  for  defendant. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (Irving 
L.  Ernst  and  Walter  E.  Ernst,  both  of  New  York  City,  of  counsel), 
for  appellant. 

Otterbourg,  Steindler  &  Houston,  of  New  York  City  (Edwin  M. 
Otterbourg  and  Charles  A.  Houston,  both  of  New  York  City,  of  coun- 
sel), for  respondents. 

GUY,  J.  The  complaint  sets  out  a  cause  of  action  for  damages, 
based  on  defendant's  breach  of  contract  made  with  plaintiffs  for  the 
delivery  of  merchandise  at  the  cost  price  of  $1,583.30.  Defendant 
denies  the  contract  and  its  breach,  and  pleads  the  statute  of  frauds. 
The  jury  gave  verdict  for  plaintiff  for  $414.20. 

The  record  contains  no  proof  whatever  of  a  memorandum  embody- 
ing all  the  essential  parts  of  the  agreement,  signed  by  the  defendant 
or  its  authorized  agent.  The  contract  proven  by  plaintiffs  is  within 
the  prohibition  of  the  statute,  and  is  not  legally  enforceable. 

The  judgment  must  therefore  be  reversed,  and  judgment  directed 
in  favor  of  defendant,  with  costs  of  appeal  and  in  the  court  below. 
All  concur. 

^5>For  other  cases  see  same  topic  &  KBJY-NOMBBa  in  all  Key>Nttml)ered  Digests  ft  lodezei 
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NERJENBEBO  Y.  BRONX  SHORE  PARK  DEVELOPMENT  CO.,  Inc. 

•(Supreme  Court,  Appellate  Teitii,  Slint  Detwtttment     Novetuber  14,  1918.) 

1.  WoBK  AND  Labor  <9s=>26 — Evidence — Connecting  Defendant  with  Wokk. 
Plaintiff's  evidence  in  action  to  recover  balance  for  wort  done  at  de- 
fendant's request,  lAowing  wotfc  wftq  bejgron  pursuant  to  contract  of 
plaintiff  f^itli  B.,  a  cdt)tmotor«  tilifirt  iu>  etiiar  cootEaobor  -was  substituted, 
that  the  work  was  improving  defendant's  property,  that  defendant's  ardii- 
tect  superintended  work  and  reported  to  defendant,  and  that  payments, 
odier  than  last,  balance  sued  for,  were  made  to  plaintiff  by  defendant's 
checks,  connects  defendant  with  the  work,  and  puts  it  to  Its  pt^oof. 

-2.   EVZOSnCB     ^=i^h^C0Ii6XJUSlVXBmaB     on     PAKET     IRTBODUCINO — CONFLICT 

wcm  Othsb  Tbstimonxv 

Plaintiff  is  not  concluded  by  testiniony  of  one  of  his  witnesses,  an 
employ^  of  defendant,  contradictory  of  testimony  of  plaintiff  and  his 
other  witness;  but  a  question  of  credibility  for  trial  Judge  is  presented. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Pitst  Dis- 
trict.. 

Action  by  Henry  Nerenberg!,ngainst  the.Br<mx  Shore  Eark  De- 
velopment Company,  Incorporated.  From  a  judgment  dismissing  the 
complaint,  plaintiff  appeals.    ReTrersed,-and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,;JJ.        .  '   • 

Guetay  .Gunkel,.of  New  Yor|c  City,,  iw  appellant  . 
Eph.  A.  Karelsen,  of  New  York  City  (Samuel  Katz,  of  New  York 
City,  of  counsel),  for  respondent. 

GUY,  J.  In  this  action  to  recover  a  balance  alleged  to  be  due  for 
painting  done  at  the  request  of  defendant,  the  court  dismissed  the 
complamt  at  the  close  of  plaintiff's  case,  on  the  ground  (1)  that  plain- 
tiff had  failed  to  show  any  connection  of  the  defendant  with  the  work 
-which  had  been  done;  and  (2)  that  one  of  plaintiff's  witnesses  had 
testified  that  plaintiff  had  not  performed  hi$  contract.  The  ruling  of 
the  court  presents  Reversible  error  requiring  a  reversal  bf  the  judg- 
ment. 

[1]  The  evidence  disclosed  that  plaintiff's  work  was  begun  pur- 
suant to  a  contract  made  in  the  name  of ''plaintiff  and  another  with 
Sweet  &  Barmore,  contractors;  that  no  other  contractor  was  substi- 
tuted for  .Sweet  &  Barmore;  that  the  work  was  performed  in  the 
improvement  of  defendant's  property;  that  defendant's  supervising 
architect  superintended  the  work  and  made  reports  thereon  to  defend- 
ant; and  that  all  payments;  except  the  last  one  to  reo^ver  which  this 
action  is  btou^t,  were  made  to  (plaintiff  by  defendant's  checks.  It 
was  not  essential  to  plaintiff's  cause  of  action  that  he  should  prove 
an  express  agreement  with  defendant,  substituting  defendant  for 
Sweet  &  Barmore,  contractors,  or  undertake  to  pay  plaintiff  for  his 
services,  No  such  qontra,et  w$is  pleaded,  and  the  evidence  given  was 
sufficient  to  put  defendant  to  its  proofs.  Shirk  v.  Brookfield,> 77  Appi 
Div.  295,  79  N.  Y.  Supp.  225.  - 

^spFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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[2,3]  The  plaintiff  was  not  concluded  by  the  testimony  of  defend- 
ant's employ^,  the  supervising  architect,  that  plaintiff  had  not  finish- 
ed the  work;  such  testimony  being  in  contradiction  of  the  sworn 
statements  of  plaintiff  and  another  witness  (BuUard  v,  Pearsall,  53 
N.  Y.  230),  and  the  conflict  presenting  a  question  of  credibility  for 
the  trial  judge.  The  contract  called  for  the  painting  of  four  houses, 
and  in  answer  to  a  question  by  the  court,  "Did  Mr.  Nerenberg  do 
all  the  painting  work  there?*'  the  architect,  called  as  a  witness  by 
plaintiff,  replied,  "He  did,  on  four  of  the  houses ;  but  he  didn't  fin- 
ish the  work."  The  witness  did  not  state  in  what  respect  the  work 
had  not  been  finished.  If  .{daintiff  completed  the  work  on  four  of  the 
houses,  that  being  the  number  of  houses  which  he  was  to  work  on 
under  the  contract,  evidence  of  performance  was  presented,  and,  even 
if  the  subsequent  statement  of  the  architect  that  the  plaintiff  had  not 
fiinished  the  work  be  true,  this  portion  of  his  testimony  is  consist- 
ent with  a  substantial  performance. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    AQ  concur. 


ZIMMERMAN  r.  SHEFFIBLD  FABMS-SLAWSON  DECKBR  (XX 

(Supreme  Court,  Appellate  Term,  First  Department    November  7,  101&> 

BviDBNCE  ^ss>58S— Weight—Uncontbadigtsd  EYipsxroB. 

Where  testimony  for  plalntlfl  was  neither  contradicted  nor  impaired.  It 
could  not  be  disregarded  on  ground  witnesses  showed  themselres  un- 
worthy of  belief. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict, 

Action  by  Henry  Zimmerman  against  the  Sheffield  Farms-Slawson 
Decker  Company.  From  judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BITUR,  and  MUV 
LAN,  JJ. 

Celler  &  Kraushaar,  of  New  York  City  (Meyer  Kraushaar,  of  New 
York  City,  of  counsel),  for  appellant 

Alger  &  Ayres,  of  New  York  City  (Arthur  J.  Peck,  of  New  York 
City,  of  counsel),  for  respondent 

PER  CURIAM,  The  testimony  on  behalf  of  tfie  plamtiff  was  nei- 
ther contradicted  nor  impaired.  There  is  no  basis  for  a  disregard  of 
Ae  testimony  upon  the  ground  that  the  witnesses  showed  themselves 
to  be  unwortfiy  of  belief.  The  rule  laid  down  in  Hull  ▼•  Littauer,  162 
N.  Y.  569.  57  N.  E.  102,  applies.. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  the  ap- 
pellant to  abide  the  event  ' 

^spFor  oUier  cases  see  same  topic  6  KET-NUMBER  in  all  Key-Numbered  Dlcesta  ft  Indexes 
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In  re  BJjOODOOOD. 

In  re  BLOOM'S  WILU 

(Supreme  Coort,  Appellate  Division,  Third  Department    November  18,  1&18.) 

1.  BXMAINDBBS  ^S>6— ACQUIBITIOir  OF  KKKAINDEB  BT  LIYIS  TENANT. 

Where  testator's  will  placed  certain  leased  property  in  tmst  for  his 
si^er,  to  be  used  as  needed  for  her  support,  residuary  estate  therein  to 
his  mother,  who  later  died,  beQueathing  the  sister  such  residuary  estate, 
the  sister  became  vested  therewith. 
2.  Trusts  ^ss>154— Life  Benbfioiasies— AoQuiarnoir  of  Bekaxndsb— Ixvtsbp 
bst^Meboeb  of  Bbtatbs. 

An  estate  in  real  and  personal  propertTp  left  in  trost  to  be  used  as  need- 
ed for  the  support  of  testator's  sister,  remainder  to  his  mother,  not  being  a 
trust  to  receive  and  apply  income^  is  alienable,  under  Personal  Property 
Law,  t  Ifi,  and  Beal  Property  Law,  |  103,  and  merges  with  the  remainder 
therein,  when  aoauired  by  the  sister  through  the  mother's  will. 

Appeal  from  Surrogate's  Court,  Greene  County. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Clarence 
E-  Bloodgood,  as  executor  of  the  will  of  Anthony  Bloom,  and  trustee 
thereunder.  From  a  decree  denying  a  merger  of  a  trust  estate  in 
mixed  property,  of  which  Frances  L.  Martin  was  beneficiary  under 
the  win,  and  her  after-acquired  estate  in  remainder  in  the  same  prop- 
erty, she  appeals.    Modified  and  affirmed. 

Argued  before  JOHN  M.  KELLOCXl,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  J  J. 

Brinnier  &  Canfield,  of  Kingston,  for  appellant. 
Ambrose  Jonfes,  of  Catskill  (Osbom,  Bloodgood,  Wilbur  &  Fray 
and  John  L.  Fray,  all  of  Catskill,  of  counsel),  for  respondent 

COCHRANE,  J.  [11  By  file  will  of  Anthony  Bloom,  deceased,  ex- 
ecuted November  7,  1909,  he  bequeathed  to  his  sister,  the  appellant 
herein,  the  sum  of  $1,000  absolutely.    It  was  then  provided  as  follows : 

**Should  the  legacy  of  one  thousand  dollanr  herein  above  giveti  and  be- 
queathed to  my  sister,  Lucinda  Bloom  [Frances  U  Martin],  be  insufficient  to 
comfortably  support  and  maintain  her,  then  and  in  that  case,  I  hereby  direct 
that  sufficient  to  so  comfertably  support  and  maintain  her  shall  be  taken 
from  my  residuary  estate  hereinafter  bequeathed  annually  during  her  natural 
life,  and  that  said  rest  and  residue  or  residuary  be  held  in  trust  by  my  ex- 
ecutor hereinafter  named  for  that  purpose." 

The  residuary  estate  was  then  given  by  the  testator  to  his  mother, 
Anna  M.  Bloom,  and  to  her  heirs  and  assigns,  forever.  The  estate 
consists  of  both  real  and  personal  property. 

Anna  M.  Bloom  died  after  the  death  of  Anthony  Bloom,  leaving  a 
last  will  and  testament,  wherein,  after  bequeathing  a  few  small  legacies, 
she  gave  her  residuary  estate,  whether  real  or  personal,  to  her  daugh- 
ter, the  appellant  herein,  who  was  also  constituted  the  sole  executrix 
of  the  will.  The  effect  of  this  testamentary  provision  was  to  vest  in 
the  appellant  all  interest  in  the  residuary  estate  of  Anthony  Bloom 

^s»For  oUier  cases  sss  sams  topic  A  KBT-NUMBER  In  all  K«r-Numb«r»d  Digeets  A  Indezsc 
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which  under  his  wUl  went  to  his  mother,  subject  to  the  provision  that 
it  should  be  held  in  trust  for  the  benefit  of  the  appellant. 

[2]  The  appellant  insists  that  the  two  estates  now  merge  in  her,  and 
that,  as  by  the  will  of  her  mother  she  (the  appellant)  becomes  vested 
with  the  residuary  estate  of  her  brother,  it  should  be  turned  over  to 
her.  There  is  no  one  interested  in  either  estate  to  interpose  any  ob- 
jection to  this  contention,  except  the  trustee  under  the  will  of  An- 
thony Bloom,  who  asserts  his  intermediate  estate  as  trustee  between 
the  interest  of  the  appellant  as  beneficiary  of  the  trust  estate  and  her 
right  as  remainderman  to  the  same  estate.  This  position  of  the  trus- 
tee has  been  sustained  by  the  surrogate. 

The  appellant  cannot  succeed  without  some  statute  justifying 
her  contention.  Asche  v.  Asche,  113  N.  Y.  232,  21  N.  E.  70.  We 
think  there  is  such  a  statute.  After  the  decision  in  the  Asche  Case, 
the  Legislature  entered  on  its  policy  of  accomplishing  the  destructi- 
bility  of  trusts.  Various  statutes  were  enacted  with  that  end  in  view, 
the  mutations  of  which  statutes  through  various  amendments  it  is 
unnecessary  to  consider.  The  present  statute  is  section  15  of  the  Per- 
sonal Property  Law  (Consol.  L^lws,  c.  41)  as  f  oUows : 

"The  right  of  ttie  beneficiary  to  enforce  the  performance  of  a  trust  to  re- 
ceive the  income  of  personal  property,  and  to  apply  it  to  the  use  of  any  per- 
son, cannot  be  transferred  by  assignment  or  otherwise^  But  the  right  and  in- 
terest of  the  beneficiary  of  any  other  trust  in  personal  property  may  be  trans- 
ferred.   •    •    ••• 

The  counterpart  of  this  statute  as  applied  to  real  estate  is  section 
103  of  the  Real  Property  Law  (Consol.  Laws,  c.  50). 

In  Fowler's  Personal  Property  Law  (2d  Ed.)  p.  89l  it  is  said  of  the 
foregoing  statute : 

"This  section  is  now  an  explicit  restoration  of  the  former  law  of  this  state 
making  certain  trust  interests  inaUenable,  as  we  hare  before  noticed  at  length. 
But  this  section,  it  will  be  observed,  applies  only  toJtmsts  to  receive  and  apply 
income  to  the  use  of  beneficiaries  specified  and  not  to  other  trusts." 

This  statement  is  approved  in  Dale  v.  Guaranty  Trust  Co.,  168  App. 
Div.  601,  153  N.  Y.  Supp.  1041. 

It  will  be  observed  that  the  right  of  the  appellant  herein  as  bene- 
ficiary under  the  will  of  her  brother  was  not  to  receive  the  income  of 
any  property,  but  to  receive  from  the  trust  fund,  whether  principal 
o*r  income,  as  much  as  might  be  necessary  for  her  comfortable  support 
and  maintenance.  The  statute  therefore  provides  that  she  may  alien- 
ate the  same,  and  the  mei^er  of  the  two  estates  becomes  complete. 

In  Wells  V.  Squires,  117  App.  Div.  502,  102  N.  Y.  Supp.  597,  the 
testator  created  a  trust  fund,  and  provided  that  there  should  be  paid 
therefrom  annuities  to  three  separate  beneficiaries.  It  was  contended 
that  this  unlawfully  suspended  the  power  of  alienation,  and  in  sup- 
port of  that  contention  it  was  urged  that  there  were  three  annuitants 
who  could  not  lawfully  transfer  their  interests.  The  court,  after 
calling  attention  to  the  fact  that  a  gross  sum  was  given  to  the  trustee, 
and  that  out  of  that  sum,  not  alone  out  of  the  income,  were  the  an- 
nuitants to  be  paid,  said; 
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"ThlB  cont^rttdn^  CKBMt  b»  siwtaiDed.  The.  pit^lliltUBr  a^tlnM  tbe  assign- 
ment  by  a  beneficiary  of  the  rlffiit  te  entoioe  the  performance  of  a  trust  of 
personal  property  is  limited  to  casts  where  the  trast  is  one  to  reoelve  the 
income  and  apply  it  to  the  use  of  «ny  person.  The  statute  sxpressly  provides 
that  *tlie  right  and  Interest  of  the  beneficiary  of  any  othor  tmst  in  personal 
property  may  be  transferred.'  Personal  Property  Law  (Laws  1897,  c  417)  f 
3,  as  amended  by  Laws  1903,  c  87  (now  section  15  of  Personal  Property 
Law).  The  trust  in  the  present  case  is  distinctly  not  a  trust  to  receive  the 
income  and  apply  it  to  the  use  of  any  person,  and  cannot  be  constraed  as  such 
by  any  known  rule  of  construction.  Oonsequently  the  Interests  of  the  bene- 
ficiaries are  alienable,  and  do  not  suspend  the  absolute  ownership  of  the  fund. 
Kane  v.  Gott,  7  Paige,  521 ;  24  Wend.  641  [85  Am.  Dec.  641].  The  annuitants, 
actin^r  In  conjunction  with  the  trustee,  could  convey  the  estate  to  the  remain- 
desman,  or  they,  with  the  remaindermen,  could  convey  to  a  third  person. 
And  if  the  annuitants  and  the  remainderman  united  in  an  assignment,  tlie 
trustee  would  be  obligiMi  to  convey  to  the  assignee.  Coster  v.  LorlUard,  14 
Wend.  265." 

This  case  was  affirmed  on  opinion  below  in  191  N.  Y.  529,  84  N.  E. 
1122,  and  seems  to  be  decisive  of  the  question  here  involved. 

The  decree  should  be  modified,  by  providing  that  the  executor  and 
trustee  transfer  to  the  appellant  the  balance  of  the  estate  in  his  hands, 
and,  as  so  modified,  the  decree  should  be  affirmed,  without  costs.  All 
concur. 


(184  App.  Dlv.  661) 

In  re  VANDEBBII/TS  BSTATB. 

(Supreme  Ck)urt,  Appellate  Oivislon,  First  Department    November  8,  1918.) 

Taxation  «=»879(1) — ^Tbawsfeb  Tax— ANTEmrPTiAL  Agbeement. 

Where  testi^tor  made  bequest  to  wife,  pursuant  to  and  in  full  satisfac- 
tion of  the  covenants  of  an  antenuptial  agreement  wherein  he  had  agreed 
to  give  wife  sum  so  bequeathed,  the  bequest  was  not  subject  to  transfer 
tax,  having  been  made  in  consideration  of  marriage,  and  not  in  contem- 
plation of  death. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  Alfred  Gwynne 
Vanderbilt,  deceased.  From  an  order  of  the  Surrogate's  Court  (102 
Misc.  Rep.  497,  169  N.  Y.  Supp.  201),  affirming  an  order  fixing  tax, 
entered  on  the  report  of  an  appraiser  in  transfer  lax  proceedings,  the 
Comptroller  of  the  State  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWNING, 
PAGE,  and  MERREIX,  JJ. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  appellant. 

Roy  C.  Gasser,  of  New  York  City  (Henry  B.  Anderson,  of  New 
York  City,  on  the  brief),  for  respondents. 

PAGE,  J.  Alfred  Gwynne  Vanderbilt,  on  the  15th  day  of  Decem- 
ber, 1911,  entered  into  an  antenuptial  agreement  with  Margaret  Emer- 
son McKim,  which  among  other  things. provided: 

"Second.  (A.)  That  the  said  Alfred  Gwynne  Vanderbilt,  by  laat  will  and> 
testament,  or  other  instrument  to  take  effect  and  become  operative  immediute- 
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ly  upon  hlB  deatii,  will  give  and  bequealli,  or  wUl  anlgn,  transfer,  and  set 
over,  or  oaijse  to  be  aasisned,  transferred,  and  set  over,  to  the  said  Margaret 
Emerson  McElm,  provided  she  shall  survive  him,  the  sum  of  two  million  d<^- 
lars  ($2,000,000),  or  securlttes  of  the  then  market  value  of  two  million  dollars 
<$2,000,00<^,  dear  of  all  death  duties  and  all  other  charges  or  deductions 
whatsoever,  to  be  paid  over  to  her  as  soon  after  his  death  as  may  be  practi- 
cable and  convenient  in  the  administration  of  his  estate,  and  in  any  case 
not  later  than  the  expiration  of  eighteen  calendar  months  after  hlB  death, 
with  interest  from  his  death  to  the  date  of  payment  at  the  rate  of  5  par  o»it. 
per  annum,  or,  in  his  discretion,  at  any  time  during  his  life,  will  pay,  assign, 
transfer,  and  set  over  or  cause  to  be  paid,  assigned,  transferred,  and  set  over, 
to  the  said  Margaret  Eknerson  McKim  the  sum  of  ($2,000,000)  two  million  dol- 
lars, or  securities  of  the  then  market  value  of  two  million  dollars  ($2,000,000^, 
clear  of  all  duties^  charges,  and  deductions  as  aforesaid.  (B)  That  as  a  nep- 
arate  covenant  the  said  Alfred  Gwynne  Vanderbilt  agrees  with  the  said  Mai^ 
garet  Ehneraon  McKlm  that,  provided  she  shall  survive  him,  his  executors  or 
administrators  shall,  within  eighteen  calendar  months  after  his  death,  pay  to 
her  the  said  sum  of  two  million  dollars  ($2,000,000),  dear  of  all  duties,  diarisi^ 
and  deductions  as  aforesaid,  with  interest  at  the  rate  aforesaid  from  the 
date  of  his  death;  it  being  expressly  understood,  however:  (1)  That  all  sums 
of  money,  interest,  and  securities  that  shall  be  paid,  assigned,  transferred, 
or  set  over  to  the  said  Margaret  Emerson  McKim,  either  in  the  lifetime  of  the 
said  Alfred  Gwynne  Vanderbilt,  or  under  any  testamentary  or  other  disposd- 
tion  of  his  in  pursuance  of  the  provisions  of  the  preceding  clause  (A)  of  this 
article,  shall  be  accepted  by  the  said  Margaret  Emerson  McElm  in  or  towards 
the  satisfaction  of  the  said  sum  and  interest  otherwise  to  be  paid  under  this 
clause  (B)  of  this  artide,  any  such  securities  being  taken  at  their  market 
value  as  aforesaid;  and  (2)  likewise  that  all  sums  of  money  that  shall  be 
paid  over  to  the  said  Margaret  Emerson  McKim  by  the  executors  or  admin- 
istrators of  the  said  Alfred  Gwynne  Vanderbilt  in  pursuance  of  the  provfsioDs 
of  this  clause  (B)  of  this  artide  shall  be  accepted  by  the  said  Margaret  Iteier- 
son  McKim  in  or  towards  the  satisfaction  of  the  said  sum  or  securities  and 
interest  otherwise  to  be  given,  bequeathed,  assigned,  transferred,  or  set  over 
in  pursuance  of  the  provisions  of  dause  (A)  of  this  artide,  the  purpose  of 
the  parties  being  to  provide  hereby  for  the  payment,  assignment,  or  transfer 
by  the  said  Alfred  Gwynne  Vanderbilt,  his  heirs,  executors^  administrators, 
or  assigns,  to  the  said  Margaret  Emerson  McKim  of  the  said  sum  of  two  mil- 
lion dollars  ($2,000,000!),  or  securities  of  the  value  of  two  million  dollars 
($2,000,000),  and  interest  as  aforesaid,  and  no  more.  (O)  And  that  the  said 
sum  of  two  million  dollars  ($2,000,000),  or  in  the  alternative  said  securities 
of  the  market  value  of  two  million  dollars  ($2,000,000)  as  aforesaid,  and  in- 
terest, shall  be  so  given,  bequeathed,  assigned,  transferred,  set  over,  or  paid 
to  the  said  Margaret  Emerson  McKim  as  a  pecuniary  provision  fbr  her,  in 
lieu  and  in  bar  of  any  and  all  right  or  daim  of  dower  in  and  to  any  and  all 
of  the  lands,  tenements,  and  hereditaments  of  the  said  Alfred  Gwynne  Van- 
derbilt, wheresoever  the  same  may  be  located,  to  which  she  might  be  or  be- 
come entitled,  but  for  the  execution  of  this  agreement,  and  the  performaoce 
by  him,  his  executors,  administrators,  or  assigns,  of  Ms  covenants  h^rdn,  and 
also  in  lieu  and  wholly  Id  disdiarge,  satisfaction,  and  payment  of  any  and 
all  other  rights,  claim,  title,  or  Interest  of  any  nature  or  chaAicter  in  and 
to  any  and  all  of  his  lands,  tenements,  and  hereditaments,  wheresoever  the 
same  be  located,  and  also  of  any  and  all  right,  claim,  title,  or  interest  of  any 
nature  or  character  in  and  to  any  and  all  of  his  personal  estate,  wheresoever 
the  same  may  be  situated,  to  which  she,  as  his  widow,  might  be  or  become  en- 
titled, but  for  the  execution  and  delivery  of  this  agreement,  and  the  perform- 
ance by  him,  his  heirs»  escecutors,  administrators,  or  assigns,  of  his  covenants 
herein." 

The  third  paragraph  of  the  agreement  provided  that  Margaret  Em- 
erson McKim  assents  to  the  provision  in  lieu  of  dower,  or  any  claim 
on  real  and  personal  property  she  might  have  as  widow,  and  that  im- 
mediately on  receipt  of  the  $2,000,000,  or  of  securities  of  the  then 
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market  value  of  $2,000,000,  and  mterest,  that  she  will  execute  any 
instruments  to  waive  her  rights. 

The  fourth  paragr^h  provides  that  nothing  therein  contained  shall 
in  any  manner  bar  or  affect  the  right  of  said  Margaret  Emerson  Mc- 
Kim  to  claim  and  receive  any  property  of  any  nature  or  character 
that  Alfred  Gwynne  Vanderbilt  by  last  will  and  testament,  or  other 
testamentary  disposition  or  by  any  instrument  executed  or  any  act 
done  during  his  life,  may  give,  devise,  or  bequeath,  or  transfer,  as- 
sign, or  set  over,  to  her  in  addition  to  the  provision  therein  made 
for  the  purpose  thereinbefore  expressed. 

The  fifth  paragraph  provides  that  the  agreement  shall  only  become 
effective  if  the  contemplated  marriage  is  solemnized. 

The  sixth  paragraph  provides  that  the  agreement  shall  become 
binding  upon  the  heirs,  executors,  administrators,  and  assigns  of  the 
respective  parties  thereto.  The  parties  ,to  the  said  agreement  there- 
after intermarried.  Alfred  Gwynne  Vanderbilt  on  the /th  day  of  May, 
1915,  died  upon  the  Lusitania,  a  victim  of  a  German  submarine,  leav- 
ing a  last  will  and  testament  which  was  duly  admitted  to  probate,  and 
so  far  as  material  to  this  appeal  provided  : 

"Second.  I  give  ancl  bequeath  to  my  belored  wife,  Margaret  Bmeraon  Van- 
derbilt, tbe  sum  of  two  mdUlon  doUars  ($2,000,000)  in  cash,  or,  in  the  dbss 
cretlon  of  the  executors  of  this  my  will,  in  securities  to  be  selected  by  them 
from  the  personal  property  which  I  may  own  at  the  time  of  my  decease,  of 
the  th»i  market  value  of  two  mllUon  dollars  (|2,000,000),  with  interest  on 
said  sums  from  the  date  of  my  decease  to  the  date  of  the  payment  to  her  of 
such  sum,  or  the  transfer  and  assignment  to  her  of  sudi  securities,  as  the 
case  may  be,  at  the  rate  of  five  per  cent  per  annum,  in  full  satisfaction  and 
discharge  of  any  coyenants  made  and  contained  In  the  certain  antenuptial 
agreement  made  and  executed  by  and  between  us,  my  said  wife,  then  Mar- 
garet £mersoD  McKim,  and  myself,  at  London,  Ekigland,  on  the  15th  day  of 
December,  1011,  and  in  Ueu  and  discharge  of  her  right  of  dower  in  or  to 
my  real  estate,  and  of  any  other  right  of  any  nature  or  character,  if  any, 
that  otherwise  she  might  hare  in  or  to  any  part  of  my  estate,  real  or  per- 
sonal, excepting  her  rights  under  the  farther  provisions  made  for  her  In  this 
my  will,  as  proTlded  in  said  agreement 

"Also,  I  give  and  bequeath  to  my  said  wife,  Margaret  Emerson  VanderbUt, 
the  farther  sum  of  one  million  dollars  ($1,000,000)  in  cash,  or,  in  the  discre- 
tion of  the  executors  of  this  my  will,  in  securities  to  be  selected  by  them 
from  the  personal  property  whidi  I  may  own  at  the  time  of  my  decense,  of 
the  then  market  value  of  one  million  dollars  ($1,000,000),  as  and  for  her  ab- 
eolute  property. 

"I  give  and  bequeath  to  my  said  wife  Margaret  Bmerson  Vanderbilt,  my 
houseboat  Venture." 

In  addition  to  this  provision  the  third  paragraph  of  the  will  gave 
certain  real  estate  to  the  widow,  and  the*  fourth  gave  her  a  life  inter- 
est in  a  fund  of  $5,0CX),000.  The  executors  of  the  will  have  trans- 
ferred to  Margaret  Emerson  Vanderbilt  securities  to  the  value  of 
$2,0(X),000  in  discharge  of  the  covenant  and  contract  obligation  of  the 
antenuptial  agreement  The  transfer  tax  on  all  the  bequests  and  de- 
vises to  Mrs.  Vanderbilt  has  been  assessed.  The  $2,000,000  fund 
has  been  held  to  be  exempt  from  taxation.  The  state  comptroller 
claims  that  this  exemption  was  erroneous,  his  argument  being  that, 
if  Mrs.  Vanderbilt  takes  under  the  will,  the  property  so  received  was 
taxable,  although  the  provisions  of  the  will  were  performance  of  the 
172N.Y.S.— 38 
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antenuptial  agreement;  the  argument  being  that,  as  a  testamentary 
disposition  of  the  property  is  made,  although  in  compliance  with  the 
provisions  of  the  antenuptial  agreement,  that  Mrs.  Vanderbilt  takes 
the  securities  to  the  value  of  $2,000,000  under  the  will,  and  not  under 
the  antenuptial  agreement.  In  the  antenuptial  agreement  four  methods 
of  the  performance  thereof  were  provided  by  its  terms : 

(1)  Mr.  Vanderbilt  could  pay  the  sum  or  transfer  securities  to  the 
value  thereof  to  Mrs.  Vanderbilt  in  his  lifetime.  (2)  He  could  by  will 
direct  his  executor  to  pay  the  same  or  transfer  the  securities  to  her; 
or  (3)  if  no  express  provision  were  made  in  the  will  for  the  payment 
of  this  sum,  but  other  devises  and  bequests  were  made,  then  such  pro- 
vision to  the  extent  of  $2,000,000  was  to  be  accepted  by  Mrs.  Van- 
derbilt as  a  pecuniary  provision  for  her  in  lieu  and  bar  of  any  and 
all  claims  of  dower  in  his  real  estate,  and  also  in  lieu  and  wholly  in 
discharge,  satisfaction,  and  paymejit  of  any  and  all  payments  of  any 
and  all  right,  title,  and  interest  in  his  personal  estate.  (4)  If  neither 
of  the  foregoing  methods  were  adopted,  then  the  executors  were  to 
pay  the  said  sum  within  18  months  after  his  death. 

The  learned  counsel  for  the  comptroller  argues  that,  if  a^ny  testa- 
mentary  provision  was  made  in  the  will  for  the  satisfaction  of  the  ob- 
ligation of  the  antenuptial  agreement,  Mrs.  Vanderbilt  would  take  un- 
der the  provisions  of  the  will,  and  not  by  virtue  of  the  agreement.  He 
therefore  distinguishes  the  case  of  Matter  of  Baker,  83  App.  Div.  530, 
82  N.  Y.  Supp.  390,  affirmed  on  opinion  bdow  178  N.  Y.  575,  70  N. 
E.  1094,  from  the  case  at  bar. 

In  the  Baker  Case  there  was  an  antenuptial  agreement,  in  which 
Baker  agreed  in  contemplation  of  marriage  to  give  to  his  intended 
wife  $1,(XX)  on  or  before  the  date  of  their  marriage,  and  in  the  event  that 
marriage  was  consummated  and  his  wife  survived  him  he  agreed  to 
make  provision  by  his  last  will  and  testament  for  the  payment  to  her 
from  his  estate  of  the  further  sum  of  $20,000,  and  on  her  part  she 
agreed  to  accept  the  same  i;n  lieu  of  her  dower  or  other  rights  in  his 
estate.  Baker  died  intestate.  The  widow  had  accepted  a  life  insurance 
policy  for  $10,000  in  partial  satisfaction  of  her  claims.  The  claim  was 
made  that  $10,000  of  the  amount  paid  Mrs.  Baker  after  the  death  of 
her  husband  was  subject  to  the  Taxable  Transfer  Act  (Consol.  Laws 
c.  60,  §§  220-245).    The  court  said : 

"It  wUl  doubtless  be  conceded  that  the  respondent's  claim  Is  not  one  which 
is  dependent  for  its  validity  upon  a  deed  or  grant  of  any  kind,  and,  further- 
more, that  it  is  not  testamentary  in  itg  character,  although  it  did  not  become 
due  and  payable  until  after  the  death  of  her  husband.  It  was  simply  the 
outgrowth  of  a  contract  entered  into  between  the  decedent  and  the  claim- 
ant, which  was  founded  upon  a  perfectly  good  and  valuable  consideration, 
and  one  which  is  regarded  with  favor  by  the  law,  and  wUl  goierally  be  en- 
forced in  accordance  with  the  intention  of  the  parties.  Johnston  v.  Spicer, 
107  N.  Y.  185  [13  N.  E.  753];  Peck  v.  Vandemark,  99  N.  Y.  29  [1  N.  B.  41]; 
White  V.  White,  20  App.  Dlv.  560  [47  N.  Y.  Supp.  273].  It  would  seem  to 
follow,  therefore,  that  a  claim  arising  from  such  a  source  is  in  the  nature  of 
a  debt  against  the  estate,  and  as  such  enforceable  like  any  other  debt  (Hege- 
man  v.  Moon,  131  N.  Y.  462  [30  N.  E.  487] ;  Warner  v.  Warner,  18  Abb.  N. 
C.  151) ;  and,  if  this  is  its  character,  we  do  not  see  why  it  should  be  sub- 
ject to  taxation  under  the  Transfer  Tax  Law  any  more  than  if  it  were  a  d€4)t 
represented  by  a  b©nd  or  note.    The  tax  imposed  by  the  statute  In  question 
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is  a  tax  on  the  right  of  sucoeBsion,  aM  90t  on  the  property  Its^  (Matter  ot 
Dowa,  167  N.  Y.  227  [60  N.  JB.  43d,  ^  I*  R.  A.  433,  88  Am.  St.  Rep.  508]) ; 
and  'a  payment  of  an  obligation  dependent  upon  a  valuable  consideration  Is 
not  a  succession  in  any  sense'  (Goodrich,  ^.  J.,  in  Matter  of  Miller,  77  App. 
I>iv.  473,  481  [78  N.  X.  Supp.  030,  934])." 

In  the  caae  at  bar,  .Mrs.  Vanderbilt's  right  to  receive  these  securi- 
ties did  not  grow  out  of  the  will;  its  source  was  in  the  ante^rmptial 
agreement,  and  the  obligation  could  have  been  enforced  against  the 
estate  had  there  been  no  will.  It  rested  upon  a  valuable  consideration, 
which  was  executed  by  the  marriac^e.  The  mere  fact  that  the  method 
of  the  payment  and  satisfaction  of  the  obligation  was  directed  by  the 
will  did  not  change  the  inherent  character  of  the  obligation.  As  the 
Court  of  Appeals  has  recently  said : 

''Transfers  resting  upon  a  valuable  and  adequate  conslderatlDn,  altbougb 
wltbin  tbe  clasBlflcatlon  of  the  atati^,  are  not  within  the  Intendment  of  It, 
and  are  not  taxable.  •  *  *  The  taxability  does  not  depend  upon  fraud 
or  an  attempt  to  evade  the  statute;  nor  doee  It  depend  upon  the  «  *  • 
form  given  to  the  transfer.  The  law  searches  out  the  reality,  and  is  not  halt- 
ed or  controlled  1^  the  ft>m.  Matter  of  Qould,  156  N.  Y.  428  [51  N.  EX  287]. 
The  measure  determining  the  UablUty  or  freedom  from  liability  to  the  tax 
is  the  nature,  the  essence,  the  effect  of  the  transfer.  If,  in  truthi  it,  in  effect, 
bestows,  under  the  statutory  conditions,  a  bounty  or  benefaction,  and  is  not 
a  transfer  for  money*!  worth,  It  is  taxable.**  Matter  of  Orvi8»  223  N.  Y.  1,- 
e,  8, 19  N.  B.  88,  88. 

Applying  this  test  to  the  facts  of  the  instant  case,  it.  is  clear  that 
the  securities  transferred  to  Mrs,  Vanderbilt  were  not  a  bounty  or 
benef actic^,  but  were  transferred  for  a  valuable  consideration,  in  sat- 
isfaction of  an  agreement  not  made  in  contemplation  of  death. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
Order  filed.    All  concur. 


a84  App.  DiT.  544) 

SMITH  y.  SALOMON. 

(Supreme  Court,  Appellate  Division,  First  Department    November  8,  1918.) 

1.  CoinBACTS  ^B»206(2) — ^BfisoissioN— Tbndbb  Back  of  OtrABAirrT. 

To  rescind  an  agreement  procured  by  fraud,  it  was  necessary  for 
plaintiff  to  tender  back  what  be  bad  received  from  defendant 

2.  Fbatjd  ^b»31--Bbmsdixb-— Action  at  Icaw — ^Rbhsmtiom  of  TKSlt  Beoxivsd. 

Where  person  has  been  induced  by  fraudulent  representations  to  enter 
into  contract,  he  may  retain  what  he  has  received,  and  bring  action  at 
law  to  recover  damages  sustained. 

3.  Action  ^=»25(2) — Natuke— Law  ob  Equitt. 

Complaint  setting  up  plaintiff  was  induced  to  make  agreement  by 
fraud,  and  alleging  he  has  disaffirmed  and  rescinded  contract,  cannot 
be  construed  as  complaint  at  law  to  recover  damages  sustained,  without 
return  of  consideration  received,  a  certain  guaranty. 

4.  Fraud  ^=»59(1) — Bcduction  of  Rent — Damages. 

If  plaintiff  landlord  was  Induced  by  fraud  to  make  new  agreement 
reducing  rent,  measure  of  his  damage  in  action  at  law  would  be  difference 
between  amount  of  rent  under  original  lease  and  that  to  be  paid  under 
later  contract. 
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5.  Courts  «=»188(S)— Cctt  Cotrnx— Equitable  JUBisDiorroir. 

Gits  court  having  no  equity  Jmifldlctlon,  complaint  therein,  setting  np 
equitable  cause  of  action  for  rescission  of  contract  fraudulently  pro- 
cured, was  properly  dismissed. 

Action  by  Solwin  W.  Smith  against  Louis  R.  Salomon,  resulting  in 
dismissal  of  the  complaint.  On  plaintiff's  motion  for  new  trial,  made 
in  the  first  instance  at  the  Appellate  Division,  pursuant  to  an  order  of 
the  judge  of  the  City  Court.    Motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Abraham  P.  Wilkes,  of  New  York  City,  for  the  motion. 
Valentine  Taylor,  of  New  York  City,  opposed. 

PAGE,  J.  Upon  the  pleadings  and  the  opening  of  plaintiflF's  coun- 
sel, the  defendant's  attorney  made  ar  motion  to  dismiss  the  complaint, 
on  the  ground  that  the  action  was  for  the  rescission  of  the  contract  on 
the  ground  of  fraud,  and  for,  relief  under  the  original  contract  which 
had  been  superseded  by  the  alleged  fraudulent  contract,  and  hence  was 
of  equitable  cognizance,  and  not  within  the  jurisdiction  of  the  City 
Court. 

The  facts  as  set  forth  in  the  complaint,  briefly  stated,  are  that  the 
plaintiff's  assignor  and  the  defendant's  assignor  entered  into  an  agree- 
ment of  lease  of  the  premises  in  the  city  of  New  York  for  a  term  of 
10  years  at  a  yearly  rental  of  $11,000;  that  thereafter  the  lessee  as- 
signed the  lease,  with  the  consent  of  the  lessor,  to  the  defendant,  and 
agreed  to  accept  the  defendant  as  tenant;  that  subsequently  the  de- 
fendant stated  and  represented  to  the  plaintiflF's  assignor  that  the  busi- 
ness conducted  at  the  said  premises  then  and  for  a  long  period  of  time 
was  running  at  a  loss ;  that  he,  the  defendant,  does  not  own  and  is  not 
interested  in  the  said  business,  and  is  financially  irresponsible;  that 
unless  the  plaintiflf's  assignor  consents  to  reduce  the  rent  he  will  re- 
move from  the  said  premises,  will  not  pay  the  rent  in  said  agreement 
stipulated,  and  that  any  judgment  which  the  plaintiff's  assignor  might 
recover  against  him  would  be  uncollectible;  that  the  said  statements 
and  representations  were  made  by  the  defendant  herein  for  the  pur- 
pose of  inducing  the  plaintiflF's  assignor  to  enter  into  an  agreement  in 
writing  with  the  defendant  herein  and  on^  Max  Katz,  by  the  terms  of 
which  agrftment  the  plaintiff's  assignor  agreed  to  accept  from  the  de- 
fendant, in  full  for  rent  of  the  said  premises  during  the  remainder  of 
the  term  of  said  lease,  which  was  3  years,  the  yearly  sum  of  $8,000, 
payable  in  equal  monthly  installments  in  advance ;  and  then  follow  the 
allegations  that  the  statements  and  representations  were  false  and  un- 
true, and  that  immediately  upon  learning  the  falsity  of  such  statements 
the  plaintiff's  assignor  elected  to  rescind  the  said  agreement,  and  that 
the  said  agreement  thereupon  became  and  now  is  rescinded,  and  ren- 
dered null  and  void.  Then  the  complaint  alleges  the  failure  to  pay  the 
rent  reserved  in  the  original  for  the  month  of  October,  the  assignment 
of  the  claim  to  the  plaintiflf,  and  demands  judgment  for  the  October 
rent. 
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[1]  The  answer  alleges  in  the  sepatate  defense  tiie  transaction  in 
relation  to  the  reduction  of  the  lease  and. the  delivery  at  the  time,  and 
as  a  part  of  the  consideraticHi,  an  acknowledgment  of  indebtedness  by 
one  Max  Katz  to  the  plaintiffs  assignor  to  the  extent  of  $6,000.  In  the 
opening  plaintiff's  counsel  stated  these  facts,  and  also  that  the  agree- 
ment of  Katz  was  a  guaranty  of  $2,000  of  the  rent,  and  that  subse- 
quently the  defendant  attempted  to  obtain  from  the  plaintiff's  assignor 
this  guaranty,  but  the  plaintiff's  assignor  refused  to  deliver  it  up.  It 
is  very  clear  from  these  statements  that  the  agreement  for  the  reduced 
rent,  $8,000,  was  not  rescinded,  because  in  consideration  of  the  mak- 
ing of  the  agreement  the  plaintiff  had  received  a  guaranty  from  Katz, 
and  it  would  be  necessary  for  him  to  tender  that  back  and  notify  the 
defendant  that  he  elected  to  rescind.  Vail  v.  Reynolds,  118  N.  Y.  297> 
23  N.  E.  301.    There  has  been  no  tender  made  of  tjbds  guaranty. 

[2]  Where  a  person  has  been  induced  by  fraudulent  representations 
to  enter  into  a  contract,  he  may  retain  what  he  has  received  and  brin^ 
an  action  at  law  to  recover  tfie  damages  that  he  has  sustained.  Vail  v. 
Reynolds,  supra. 

[3]  Although  the  demand  for  judgment  is  for  money  pnly,  the  com- 
plaint is  not  frai?3ed  on  this  theory,  for  such  an  action  is  upon  an  af- 
firmance of  the  contract,  and  for  the  damages  caused  by  the  defend- 
ant's fraud,  while  the  complaint  herein  alleges  that  he  has  disaffirmed 
and  rescinded  the  contract. 

[4,  6]  Judgment  is  demanded,  not  for  the  difference  between  thp 
amount  of  the  rent  under  the  original  lease  and  that  to  be  paid  under 
the  later  contract,  which  would  be  the  measure  of  the  damage ;  but 
judgment  is  asked  for  the  October  rent  as  specified  in  the  original 
lease.  Under  the  facts  stated  in  the  onnplaint  and  counsel's  opening, 
plaintiff  clearly  had  no  cause  of  action  at  law.  The  only  relief  to 
which  he  could  be  entitled  would-be  in  equity  for  a  rescission  of  the 
oontract,  and  in  that  action  equity  could  give  him  full  reUef , 

Tlie  City  Court  having  no  equity  jurisdiction,  the  complaint  was 
properly  dismissed.    The  motion  for  a  new  trial  will  therefore  be  de- . 
nied,  with  costs. 

Exceptions  overruled,  and  motion  for  new  trial  denied,  with  costs. 
Settle  order  on  notice.    All  concur. 


a05  Misc.  Rep.  S2) 

RIDLEY  v.  SUBBRINK  et  al. 

(Supreme  Ccrart,  Appellate  Term,  First  Department    November  7,  1918.> 

1.  DaKAOBS     <8^77— LCQUIDATKD     DAMAQBa— Pia7AIffin»--CON8TB9C7ION     Ao- 

CoaDm«  TO  INTSNT.      , 

Tbe  correct  interpretation  of  a  provision  for  liquidated  damages  mu3t 
neoessarily  depend  npoD  the  ascertainment  of  the  true  Intent  of  the 
parties  to  the  contract. 

2.  DAMAHfEB  ^=979(6) — ^lilQUIDATtD  DA1CAOES-~-BbXA0H   OT  LJDASB. 

Provision  In  lease,  reciting  cost  of  repairs  made  tor  tenant  and  calling 
for  ''nqttldated  damages"  in  that  amount,  held  bona  flde  liquidated  dam- 
ages clause»  and  not  penalty. 
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&  Judgment  ^s»747(V^>— Bxs  Judicata — Dispossess  Pbocxedinos. 

Judgment  In  dispossess  proceeding,  wherein  question  whether  precept 
was  served  on  the  tenant  was  decided,  Is  res  Judicata  of  that  question 
In  landlord's  action  to  recover  under  clause  of  lease  stipulating  for  llqni- 
dated  damages. 

4.  Courts   «=»189(3%)— Municipai.  Coubts— Misjoindxb  of  Dktendasts— 
Time  to  Object. 

Objection  that  Judgment  was  rendered  Jointly  against  two  defendants, 
whose  liability  was  different,  is  not  available,  when  not  taken  until  the 
trial,  but  is  waived,  in  view  of  Municipal  Court  Code,  t  27,  subds.  1,  Z,  as 
to  misjoinder  of  parties,  and  section  15,  as  to  conformity  to  Supreme 
Court  practice,  and  Code  Civ.  Proc.  {{  488,  499..  providing  for  demurrer 
for  misjoinder  of  parties  defendant 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Edward  Albert  Ridley  against  William  Sudbrink  and 
another.  Judgment  for  plaintiff,  after  trial  without  jury,  and  defend- 
ants appeal.    Affirmed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MULr 
LAN,  JJ. 

Eugene  Cohn,  of  New  York  City,  for  appellants. 
Scott,  Gerard  &  Bowers,  of  New  York  City  (George  A.  Lewis,  of 
Buffalo,  of  counsel),  for  respondent. 

BIJUR,  J.  Only  questions  of  law  are  raised  on  this  appeal.  Plain- 
tiff, as  landlord,  has  sued  defendants  for  three  months'  rent  con- 
cededly  due,  and  for  certain  other  items  which  were  practically  un- 
contested, and  for  $600  as  liquidated  damages  stipulated  in  the  lease 
between  the  parties,  for  all  of  which  judgment  was  rendered  in  favor 
of  plaintiff.    It  is  to  the  lattei-  item  that  the  appeal  is  directed. 

On  October  8,  1917,  a  final  order  in  summary  proceedings  was 
issued  at  the  instance  of  the  landlord,  dispossessing  defendants.  This 
was  granted  for  nonpayment  of  the  rent  for  the  three  months  pre- 
ceding. The  paragraphs  of  the  lease  which  provide  for  the  liqui- 
dated damages  are  as  follows : 

Paragraph  8:  "If  the  said  premises  or  any  part  thereof,  shall  become  va- 
cant during  the  said  term,  the  landlord  or  its  representatives  may  re-enter  the 
same,  either  by  force  or  otherwise,  without  beiiig  liable  to  prosecution  tho^for, 
and  this  lease  shall  cease  and  come  to  an  end,  and  the  tenant  shall  pay  to 
the  landlord  the  sum  of  $600  as  hereinafter  provided." 

Paragraph  19:  "It  is  further  expressly  covenanted  and  agreed,  by  and 
between  the  parties  to  this  lease,  that  should  a  warrant  in  summaty  pro- 
ceedings brought  by  the  landlord  against  the  tenant  for  nonpayment  of  rent, 
or  for  any  other  reason,  be  signed,  or  should  the  said  tenant  remove  from 
the  said  demised  premises  and  the  said  demised  premises  become  vacant,  that 
then  and  in  that  event  the  said  tenant  shall  pay  to  the  landlord  the  sum  of 
six  hundred  ($600)  dollars;  the  said  sum  of  six  hundred  ($600)  doUars  being 
so  fixed  as  liquidated  damages  by  agreement  of  the  parties  hereto,  owing 
among  other  matters  to  the  fact  that  the  said  landlord,  in  constracttng  the 
building  wherein  are  situate  the  demised  premises,  laid  out  and  built  the  store 
according  to  the  direction  of  the  said  tenant,  aiid  was  put  to  additional  cost 
and  expense  thereby,  which  said  cost  and  expense  has  been  figured  at  the  said 
sum  of  six  hundred  ($6(X»  dollars  by  the  parties  hereto,  ^d  that  upon  the 
payment  of  the  said  six  hundred  ($G00)  dollars,  in  the  event  that  the  said 
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teoant  sball  be  ipo  ^laponyes^,  or  »  wftTrailt;  In  sminmry  im^^e^Olngg  hrdu^ 
by  the  landlord  a^lost  tbe  tenant  for  nonpayment  of  rent,  or  for  any  other 
reason,  sl^ed  [Ac],  or  should  the  said  tenant  remove  frbm  the  said  de- 
mised premises  and  said  demised  premises  become  vacant,  the  said  landlord 
shall  have  no  further  claim  or  claims  of  any  kind  or  nature  against  the  said 
tenant,  exoeq;>tins  the  damage  done  i<o  the  said  demised  premises  or  any  part 
thereof." 

No  other  clauses  of  the  lease  are  referred  to  or  involved  in  this  mat- 
ter. Appellant's  counsel  urges  mth  much  learning  that  the  provi- 
sion for  liquidated  damages  must  be  construed  as  one  for  a  penalty; 
also  that  the  landlord,  having  recovered  for  the  rent  and  other  items 
unpaid  prior  to  the  dispossess,  has  sufiered  no  iurtber  damages,  and 
that  a  recovery  to  the  extent  of  $600  "Hquidated  damages''  is  therefore 
unwarranted. 

We  have  had  occasion  to  discuss  the  question  whether  the  provi*- 
sions  of  a  lease  shall  be  read  as  establishing  liquidated  damages  or  a 
mere  penalty,  and  have  reviewed  the  authorities,  in  a  recent  decision 
of  this  court.  Fleisher  v.  Friob,  97  Misc.  Rep.  343,  161  N.  Y.  Supp. 
9-K),  affirmed  without  opinion  177  App.  Div.  921,  164  N.  Y.  Supp. 
1092.  We  there  referred  to  the  pcMnt  now  raised  by  the  appellants, 
namely,  whether  in  a  case  where  there  is  no  surviving  covenant  of 
the  tenant  to  pay  rent,  or  to  compensate,  the  landlord  for  loss  of  rent 
after  the  warrant  of  dispossess  has  been  served,  a  provision  for  liquid 
dated  damages  may  properly  be  regarded  as  such,  or  must  necessa- 
rily be  treated  as  a  penalty.  In  that  opinion  we  cited  (97  Misc.  Rep.  at 
page  357,  161  N.  Y.  Supp.  940)  a  number  of  ^cases  in  which  there  was 
a  strong  intimation  to  the  effect  that  a  provision  for  liquidated  dam- 
ages as  such  might  well  be  supported  as  a  compensatory  provision, 
on  the  theory  that  in  any  event  the  landlord  had  suffered  what  might 
be  called  a  "loss  of  his  bargain,"  namely,  the  advantage  which  might 
move  to  him,  had  the  lease  continued  until  its  end  undisturbed  by 
reason  of  any  default  of  the  tenant.  To  these  citations  may  be  add* 
ed  Feyer  v.  Reiss,  154  App.  Div.  272,  at  pages  274,  275,  138  N.  Y. 
Supp.  964. 

[J,  2]  .The  correct  interpretation  of  a  provision  for  liquidated  dam- 
ages, must  necessarily  depend  upon  the  ascertainment  of  the  true  in- 
tent of  the  parties  to  the  contract.  It  is  so  common  for  parties  to  an 
agreement  to  provide  that  a  certain  sum  diall  be  regarded  as  liqui- 
dated damages,  where  it  was  really  intended  that  it  should  be  treated 
as  a  penalty,  that  lawyers  as  a  whole  have,  no  doubt,  fallen  into  the 
habit  of  regarding  such  stipulations  as  prima  facie  provisions  for  a 
penalty.-  On  principle,  however,  the  contrary  should  be  our  attitude. 
It  is  perfectly  competent  for  parties  to  contract  to  suit  themselves 
as  to  any  matter,  provided  the  agreement  be  not  unlawful.  It  is  only 
where  the  convention,  by  reason  of  its  manifest  oppressiveness  or  oth- 
er infirmity,  gives  evidence  that  it  was  not  intended  to  mean  what 
the  parties  said,  that  the  courts  will  disregard  the  mere  words  and  give 
effect  to  the  true  intent.  Such  is  the  significance  of  th^  leading  cases 
on  this  subject.  See,  for  example,  Sun  Printing  &  Pub.  Co.  v.  Moore, 
183  U.  S.  642,  659  et  seq.,  particularly  at  662,  22  Sup..  Ct.  240,  46 
L.  Ed.  366;  Ward  v.  Hudson  River  Building  Co.,  125  N.  Y.  230, 
234,  235,  26  N.  E-  256;  Curtis  v.  Van  Bergh,  161  N.  Y,  47.  51  and 
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52,  55  N.  E.  398;  Mosler  Safe  Co.  ▼.  Maiden  Lane  S.  D.  Co.,  199 
N.  Y.  479,  485,  93  N.  E.  81.  In  the  last-dted  case  the  Court  of  Ap- 
peals, per  Gray,  J.,  said 

'Tartles  to  contracts  bave  the  right  to  insert  any  stipulations  that  may  be 
agreed  to,  proYlded  that  they  be  nether  nncoosclODable  nor  contrary  to 
public  policy." 

Approached  from  this  angle,  I  thmk  that  the  parties  in  the  instant 
case  have  clearly  indicated  an  intent  to  regard  the  loss  of  the  land- 
lord's bargain  as  an  element  of  damages.  The  citation  of  the  expense 
to  which  the  landlord  had  been  put  in  constructing  the  building  ex- 
pressly for  the  uses  of  the  tenant,  and  the  statement  that  that  expense 
had  been  figured  by  the  parties  at  $600,  import  an  intent  that  the  land- 
lord shall  in  any  event  be  compensated  to  that  extent  for  the  loss  of 
his  bargain.  Moreover,  it  is  significant  in  this  connection  that  the 
application  of  the  Uquidated  damage  clause  is  limited  to  the  contin- 
gency of  the  termination  of  the  tenancy  (for  the  tenant's  default), 
as  distinguished  from  the  common  case  of  a  "deposit"  to  secure  the 
performance  by  the  tenant  of  various  covenants,,  as  in  Fleisher  v. 
Friob,  supra.  The  provision  must  therefore  be  construed  as  provid- 
ing for  liquidated  damages,  and  the  recovery  thereon   sustained. 

[3]  Appellant  corporaticm  also  complains  that  it  was  not  permitted 
to  litigate  the  question  whether  the  precept  in  the  dispossess  proceeding 
had  been  served  upon  it  or  not ;  but  this  very  question  had  been 
twice  raised  in  the  dispossess  proceeding  itself  by  the  defendant  cor- 
poration, and  decided  adversely  to  it.  The  determination  in  that  pro- 
ceeding was  equivalent  to  a  former  adjudication*  De  Biase  v.  Hart- 
field,  33  Misc.  Rep.  316,  68  N.  Y.  Supp.  468,  at  page  470;  Dwight 
V.  St.  John,  25  N.  Y.  203.  See,  also,  Riggs  ▼.  Pursell,  74  N.  Y.  370; 
Hope  V.  Shevill,  137  App.  Div.  86,  122  N.  Y.  Supp.  127. 

[4]  Appellants  further  object  that  a  recovery  has  been  granted 
against  them  jointly  in  one  action  on  causes  of  action  on  which  they 
are  respectively  liable  in  different  senses,  as,  for  example,  principal 
and  surety.  It  suffices  to  say  that  this  objection  was  not  taken  until 
the  trial,  and  was  in  my  opinion  thereby  waived.  See  Municipal 
Court  Act  (Laws  1915,  c.  279)  §  27,  subds.  1,  2,  and  section  15;  Code 
Civ.  Proc.  §§  488,  499. 

Judgment  affirmed,  with  $25  costs.    All  concur. 


PEOPLE  ex  rel.  BOARD  OF  SUP'RS  OF  BOOIGLAND  OOUNTX  ▼.  TRAVIS. 

State  Comptroller. 

KSupreme  Court,  Appellate  IHvialoD,  Tbird  DepartmenL    Norember  13,  191&) 

1.  Statutes  ^»208 — Constbuction— ^Statute  as  a  Wh©£». 

In  construing  a  statute*  a  single  sentence  should  not  be  segregated 
from  its  context,  and,  so  isolated,  be  made  the  basis  at  Gonstruction. 

2.  Schools  and  School  Districts  ^=p1(>3(1) — Taxes — Aijwikwmkwt — Amount 

— ^Authority  of  Comptroixkb. 

Education  Law,  §  440,  subd.  3,  authorizing  revision  ot  school  district 
tax  roll  by  comptroller,  does  not  empower  comptroUer  to  arbitrarily  cat 
down  the  amount  of  taxes. 

*:  —      —  ■  ■     .  ■■  li         I.       It.  ..        .     I     .  .  j  ,  I.  ,..  m 
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TION   BY  OOMPTROULEB. 

I/aw6  1911,  c.  149,  relating  to  assessment  of  land  belonging  to  the 
state  In  the  county  of  Itockland.  though  it  refefs  to  Bducatlon  Law,  t 
440,  and  makes  the  provisloiie  <tf  aiich  statute  applicable  hn  the  asaetB- 
mentp  levy,  and  a>llectk>n  of  achod  taxes  in  aiKb  oounty,  doee  not  maJ^e 
such  law  applicable  to  assessments  for  state,  county,  town,  and  Tillage 
taxes,  or  empower  state  comptroller  to  arbitrarily  reduce  such  assessment 
made  on  state  land. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relatioa 
of  the  Board  of  Supervisors  of  the  Goitnty  of  Rockland,  agiunst  Eu- 
gene M.  Travis*  as  Comp^oUer  of  the  State  of  New  York,  to  review 
the  action  of  the  Comptroller  in  rcdtjring  a  biU  for  taxation.  Deter- 
mi^tion  reversed,  and  writ  dismissed. 

Argued  before  JOHN  M.  KELLOGG.  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE;  and  HENRY  T.  KELLOGG,  JJ. 

E.  W.  Hofstatter,  of  Njrack,  for  petitioner. 

Merton  E.  Lewis,  Atty.  Gen.  (Wilbur  W.  Chambers,  Deputy  Atty. 
Gen.,  of  counsel),  for  comptroller. 

WOODWARD,  J.  Chapter  149  of  the  Laws  of  1911  provides 
that—  ,  • 

"All  lands  in  the  county  at,  ^ddand  heretofore,  or  hereafter  acquired  tor  a 
public  use  by  the  state  of  New  York,  as  provided  by  law,  shall  be  assessed  and 
taxed  in  the  towns  wh€<re  situated  for- state,  county,  tx)wn,  village,  *  ♦  * 
and  highway  purposes  in  the  same  manner  as  other  real  {Property  owned  1^ 
peraoDs  and  ladlyidAals  in  evcji  towns  and  vUlagee." 

It  obviously  proyides  simply  that  the  sta,te  of  New  York,  owning 
lands  in  Rockland  county  for  public  purposes,  shall  be  treated  the  same 
as  any  other  owner  of  .lands  in  that  cou^oly;  its  property  shall  be  sub- 
ject to  assessment  and  taxation,  the  same  as  any  other  itldiridually 
owned  property.  This  means,  of  course,  that  it  shall  be  assessed  at 
its  true  value,  whatever  that  may  be;  and  if  the  act  had  stopped  here 
it  IS  possible  that  the  learned  comptroller  would  have  found  no  author- 
ity for  the  action  here  under  review.        • 

But  the  act,  for  the  obvious  purpose  of  preventing  any  abuse  of  the 
assessing  power  in  behalf  of  the  state,  and  to  protect  Rockland  county 
in  its  revenues  from  this  source,  further  provided  that — 

"The  assessed  valuation  of  lands  so  acquired  shall  not.be  reduced  below 
the  assessed  valuation  of  such  lands  at  the  time  they  were  aoquired,  until  the 
bonds  and  other  Indebtedness  of  snch  towns  and  t^illages  and  the  county  oi 
Rockland,  outstanding  at  the  tiknethls  act  takes  effect,  shall  be  fully  paid,  nor 
shall  the  a^sQssed  valuation  of  sucdi  lands  ineHudd  the  improvements,  if  any, 
erected  thereon  by  the  state." 

And  the  learned  cotnptroller;  called  upon  to  pay  the  amount  of  the 
taxes  levied  in  Rockland  county,  has  held  that,  because  the  statute  pro- 
vides that  the  assessed  valuation  shall  not  be  reduced,  it  may  not  be 
increased  above  the  assessed  value  at  the  time  it  was  acquired,  and  has 
cut  down  the  audit  $2,776.09.  The  only  question  presented  upon  this 
review  is  whether  the  statute  authorizes  the  comptroller  to  review  the 
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assessments  inade  hi  Rockland  county,  and  which  constitute  a  judicial 
determination,  and  to  pay  only  so  much  of  the  taxes  as  he  shall  deem 
warranted  by  the  assessments  as  he  conceives  they  should  have  been 
made.  So  important  a  power  in  a  ministerial  officer  ought  not  to  be  as- 
sumed; there  should  be  clear  statutory  authority,  at  least,  and  we  find 
none  in  the  act.  The  various  assessors  in  Rockland  county,  in  making 
the  assessments,  are  governed  by  the  General  Tax  Law  of  the  state, 
except  that  they  are  to  make  assessments  against  the  state  for  the  lands 
which  it  owns,  and  they  are  forbidden  to  lower  the  assessments  prevail- 
ing at  the  time  the  lands  were  taken  during,  a  prescribed  period.  There 
is  no  other  special  limitation  on  their  powers,  and  ther&  is  not  the 
slightest  suggestion  in  the  statute  that  there  is  to  be  any  review  of  their 
actio^i  in  making  such  assessments,  other  than  that  provided  by  the 
general  law. 

[1]  It  is  true  the  act  refers  to  section  440  of  the  Education  Law 
(Consol.  Laws,  c.  16),  and  counsel  calls  our  attention  to  the  fact  that 
this  section,  dealing  with  school  taxes  in  Rockland  county,  provides 
that— 

*'No  such  assessment  of  state  lands  shaU  be  valid  for  any  purpose  until 
the  amount  of  the  assessment  Is  fgpproved  by  the  comptroller/' 

But  we  may  not  even  assume  that  this  was  intended  to  enlighten  the 
court,  for  no  rule  of  construction  permits  of  the  segregation  of  a  sin- 
gle sentence  from  its  context  and  making  such  isolated  sentence  the 
basis  of  a  conclusion.  The  provision  in  which  this  sentence  is  found 
is  subdivision  3  of  section  440  of  the  Education  Law,  and  it  provides 
that- 
After  'Hhe  trustees  have  made  the  assessment  and  their  tax  list  therefor, 
such  trustees  shall  immediately  file  in  the  ofiDce  of  the  comptroller  a  duly 
verified  copy  of  such  tax  list,  which  in  addition  to  the  other  matters  now  re- 
quired by  law  shall  state  which  are  lands  belonging  to  the  state.  The  comp- 
troller shall  within  thirty  days  after  the  receipt  of  such  list  and  after  Hear- 
ing the  trustees,  if  they  or  any  of  them  so  desire,  correct  or  reduce  any  assess- 
ment of  state  lands  which  may  be  in  his  judgment  an  unfair  proportion  to 
the  remaining  assessment  of  land  within  the  district  and  shall  in  other  in- 
spects approve  the  assessment  and  communicate  such  approval  to  the 
trustees." 

And  it  is  in  connection  with  this  provision  that  the  sentence  above 
quoted  is  used.  Obviously  it  conveys  no  such  idea  as  is  suggested. 
But,  if  it  did,  chapter  149  of  the  Laws  of  1911  is  not  controlled  in 
the  matter  here  under  consideration  by  the  Education  Law.  The  tax- 
es involved  in  this  proceeding  are  the  general  taxes  of  Rockland  coun- 
ty, which  are  provided  for  by  chapter  149  of  the  Laws  of  1911.  That 
act  provides  that — 

"All  lands  which  have  heretofore  been  purchased  by  the  state  in  the  coun- 
ty of  Rockland,  subsequent  to  the  assessment  thereof  in  any  year  by  the 
board  of  assessors  of  the  town  wherein  such  lands  are  situated,  although 
prior  to  the  levying  of  the  taxes  for  that  year  upon  such  assessment^  are  here- 
by made  subject  to  the  lien  of  the  taxes  so  levied,  and  all  such  taxes  shall 
be  paid  by  the  state  to.  the  treasurer  of  the  county  of  Bockland;  and  tne 
provisions  of  section  440  of  the  Education  Law,  so  far  as  the  provisions  of 
this  act  are  not  in  conflict  therewith,  shall  govern  the  assessment,  levy  and 
collection  of  school  taxes  on  such  state  lands. in  s^d  county." 
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[2,  8]  The  assessments  made  for  school  purposes  In  Rockland  coun- 
ty, no  doubt,  are  subject  to  the  provisioiis  of  section  440  of  the  Ed- 
ucation Law.  The  comptroller,  during  a  period  of  30  days  after  re- 
ceiving a  school  district  tax  roll,  may. revise. the  same  in  reference  to 
its  relation  to  other  property  in  the  school  district ;  but  he  cannot, 
after  the  taxes  have  been  thus  provided  for,  arbitrarily  assume  to  cut 
down  the  amount  of  taxes,  and  thi§  provision  relates  entirely  to  school 
districts.  It  has  ;io  bearing  upon  the  assessments  made  for  state, 
county,  town,  and  village  taxes,  such  as  arc  involved  in  this  proceed- 
ing. There  is  absolutely  no  justification  in  this  statute  for  the  action 
of  the  comptroDcr  in  refusing  to  pay  the  taxes  to  the  county  of  Rock- 
land upon  the  values  of  the  state  lands  as  fixed  in  the  assessment  rolls, 
and  the  relator  is  entitled  to  the  relief  demanded.  The  determination 
should  be  reversed. 

Detemunation.  reversed,  and  matter  reiQitted  to  the  comptroller,  to 
audit  the  relator's  claim  at  the  full  amount  claimed  by  the  relator,  to* 
gether  with  interest  on  the  various  items  of  taxes  from  the  time  that 
the  same  became  due  and  payable  to  the  relator,  with  $50  costs  and  dis- 
bursements to  the  relator.    AH  concur. 


(105  Misc.  Rep.  80) 

In  T9  OURLITZ. 

In  re  LYNDES  WlUi. 

(Surro^te's  Oo«Ft,  New  Yoirk  County.    November  11.  19ia) 

1.  WiLLB  4^J>*00&     OoySTBUOtlON— OLAPgg  ATFBCntSG  TaNQIBLB  PROPERTY. 

Clause  ot  testatrix's  wUl  giving  to  executors,  as  trustees,  **an  the 
rest,  rasidue,  and  r^nainder  of  any  and  all  cash  or  securities,  iikcluding 
bonds  and  stocks,  or  bonds  and  mortgages,  wblcb  I  may  own  at  tbe 
time  of  my  decease,"  referred  only  to  tangible  property  in  testatrix's 
possession,  not  to  intangible  interests  in  the  estates  of  her  father  and 
mother. 

2.  Trttbtb  ^s>827— Bstats  Acoounmi O0— -GoMCLunvsima. 

Where,  in  determination  included  in  prior  deeree  in  estate  accountings, 
a  finding  that  claimant  was  not  the  owner  of  any  interest  in  a  certain 
trust  estate  was  involved,  claimant  is  barred  fr^m  asserting  the  con- 
trary. 

3.  AssiQioocNTB  ^=»7 — Interest  Neither  Veoted  kor  Contingent. 

A  grandson's  interest  in  property  held  In  trust  for  his  aunt  during  her 
life  under  the  will  of  his  grandfather,  tlie  aunt's  father,  being  neither 
vested  nor  contingent,  was  not  assignable. 

4.  £}VIDBNGS  ^8»462— liATENT  AMFXOUITY — KXPLA-NATION. 

On  Judicial  settlement  of  an  executor's  account,  instruments  constitute 
ing  a  reassignment  as  collateral  security  held  admissible  to  explain  latent 
ambiguity  in  the  written  assignment 
&  Trttsts   ^=»147(1) — iNVALin   Assignuent  as  Agreement  to   Transfer— 

COKSIDKBATION. 

A  grandson's  attempted  assignment  of  his  unassignable  interest  in 
a  trust  fund  for  the  benefit  of  his  aunt,  created  by  his  grandfather's  will, 
cannot  be  sustained  as  an  engagement  that  the  property  should  belong  to 
the  assignee  when  received,  being  unsupported  l^  consideration.     • 
6.  Trusts  ^=»13 — Consideration  of  Inhtrxtment — Invalid  Assionicbnt. 

Absence  of  consideration  will  not  stop  court  of  equity  from  carefuUy 
scrutinizing  language  of  Instrument  apparently  purporting  to  be  one 
of  assignment,  but  invalid  as  such  for  lack  of  assignable  interest,  in 
order  to  ascertain  whether  or  not  there  was  a  real  intention  to  declare  a 
trust. 
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7.  TbUSTS  «a»9i-^ITTAIJD  iBStBinlBnT  <>PBRATIN9  AB  TKUflT. 

Qrandaon's  attempted  assignment  of  Interest  in  trust  fund  for  benefit 
of  aunt,  created  by  his  grandfather's  will*  invalid  because  he  had  no  as- 
signable rested  or  contingent  Interest,  was  not  operative  for  assignee's 
benefit  as  declaration  of  trust;  no  property  being  in  grandson's  posses- 
sion, while  voluntary  promise  to  declare  trust  is  unenforceabla 
&  Evidence  ^=>818(2) — HEiAASAT*-0oBBBSPOirDSNCs. 

On  settlement  of  executor's  account,  adopted  daughter  of  testatrix's 
sister  claiming  fund  as  against  testatrix's  son,,  correspondence  between 
members  of  sister's  family,  and  between  sister  and  her  adopted  dangtiter, 
held  incompetent  as  hearsay. 

In  the  matter  of  the  judicial  settlement  of  the  aecount  of  Augus- 
tus T.  Gurlitz,  as  sole  surviving  executor  of  tiie  last  will  and  testa- 
ment of  Augusta  Harper  Lynde,  deceased.    Decree  directed. 

Augustus  T.  Gurlitz,  of  New  York  City,  in  pro.  per. 

Crawford  &  Tuska,  of  New  York  City  (Benjamin  Tusfca  and  Beno- 
ni  B.  Gattell,  both  of  New  York  City,  of  counsel),  for  respondent 
Pattee. 

David  J.  Daly,  of  New  York  City,  for  respondents  executors  of  Rol- 
lin  H.  Lynde. 

Speir  &  Bartlett,  of  New  York  Citjr  (Warren  S.  Bartlett,  of  New 
York  City,  of  counsel),  for  respondents  Lynde  and  others. 

Jerome  F.  Donovan,  of  New  York  City,  special  guardian. 

FOWLER,  S.  This  is  an  involved  case,  and  unraveling  it  has  oc- 
casioned some  perplexity  to  the  surrogate.  Two  questions  arise  upon 
this  accounting.  The  first  question  relates  to  the  construction  of  the 
will ;  it  is :  Does  the  property  which  is  accounted  for  pass  under  the 
fifth  paragraph  or  clause  of  the  will  of  testatrix  or  under  the  sixth  par- 
agraph or  clause,  as  a  part  of  the  residuary  estate?  The  second  ques- 
tion arises  only  in  the  event  that  it  shall  be  found  that  the  sixth  clause 
is  operative.  Then  it  becomes  necessary  to  determine  the  effect  of  a 
certain  assignment  by  the  residuary  legatee. 

It  appears  that  the  respondents,  Charles  R.  Lynde,  Clarissa  R. 
Hobson,  and  Augusta  De  Val  are  the  grandchildren  of  the  testatrix. 
They  and  EUzabeth  R.  Lynde  and  Francis  Speir,  Jr.,  trustees  under  a 
deed  of  trust  executed  by  Charles  R.  Lynde,  claim  under  the  fifth 
clause  of  the  will.  The  portion  of  that  clause  which  shows  the  prop- 
erty included  is  as  follows : 

"tlftli.  I  give,  devise  and  bequeath  to  said  executors,  as  tmstees  neverthe- 
less, all  the  rest,  residue  and  remainder  of  any  and  all  cash  or  securities,  in- 
cluding bonds  and  stocks,  or  bonds  and  mortgages,  which  I  may  own  at  the 
time  of  my  decease.    ♦    •    •'» 

The  claim  just  referred  to  is  opposed  by  Elsie  S.  l>>dge  Pattee. 
She  asserts  that  Rollin  H.  Lynde,  son  of  the  testatrix  and  residuary 
legatee  under  the  sixth  clause,  assigned  his  interest  to  her.  The  por- 
tion c4  the  sixth  clause  which  discloses  the  property  passing  thereun- 
der reads  as  follows : 
•  "Sixth.  All  the  rest  and  remainder  of  my  property  of  every  kind  and  nature 
I  give,  devise  and  bequeath  to  my  son,  Bollin  H.  Lynde,  to  him  and  his  heirs 
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forever.  The  personal  dfects  will  be  of  especial  Talue  and  significance  to 
them  throngh  association,  and  I  Include  in  this  residuary  bequest  all  of  my 
articles  which  were  formerly  at  the  old  house,  105  Park  street,  city  of  Brook- 
lyn, county  of  Kings*  state  of  New  York  (now  the  borough  of  Brooklyn)." 

The  assignment  referred  to  above  and  executed  by  Rollin  H.  Lynde 
is  in  substance  as  follows : 

"In  consideratioa  of  11.00  and  other  good  and  ralnable  considerations,  we, 
and  each  of  us,  do  hereby  fully  grant,  assign,  transfer  and  set  oyer  unto  the 
United  States  Trust  Company  of  New  iTork  Olty,  as  trustee  for  Elsie  Stuart 
Dodge  (now  in  Paris  with  Emma  H.  Dodge  as  her  adopted  daughter),  each  and 
all  of  our  several  shares  In  remainder,  and  right,  title,  and  interest  as  re- 
maindermen, in  and  to  the  property  held  in  trust  for  said  Emma  H.  Dodge 
during  her  life  under  the  will  of  her  father,  Joseph  W.  Harper,  deceas- 
ed.   ••    •" 

Upon  the  face  of  the  foregoing  assignment  it  appears  that  no  men- 
tion  is  made  of  the  transfer  of  any  part  of  the  estate  of  the  above- 
named  testatrix.  Only  the  estate  of  Joseph  W.  Harper  is  mentioned. 
But  it  is  said  that  it  suffices  that  the  estate  now  accounted  for  was 
in  fact  derived  from  the  estate  of  Joseph  W*  Harper.  The  source 
of  the  property  appears  to  be  as  follows : 

The  bulk  of  the  estate  of  Augusta  H.  Lynde  was  distributed  un* 
der  two  decrees  made  in  1906  and  1909.  Subsequently  the  entire 
amount  now  in  controversy  came  into  the  handls  of  the  executors  of 
the  above  nam^  testatrix.  $3,398.31  was  received  from  the  execu- 
tor of  the  father  of  testatrix,  Joseph  W.  Harper,  who  died  in  1870, 
leaving  surviving  a  widow  and  eight  cfaUdren.  For  each  of  his  five 
daughters  trusts  for  life  were  created  It  was  provided  in  the  thir- 
teerrth  paragraph  of  Mr.  Harper's  will  as  follows : 

rrhirteentli.  In  case  either  of  my  daughters  shall  die  after  me,  leaving 
no  issue  at  her  deoMse,  the  share  to  which  her  issue  would  have  been  enti:tled 
upon  suryiving  her  is  hereby  bequeathed  to  the  same  persons  who  wOuld 
have  been  entitled  to  the  same  and  to  be  distributed  among  such  persons  by 
the  same  rule  which  would  apply  if  with  respect  to  such  Issue  I  had  died 
possessed  of  and  owning  the  same  without  leaving  a  will." 

Emma  H.  Dodge,  one  of  the  daughters  of  Mr.  Harper,  died  in  1914, 
without  issue.  The  decree  entered  upon  tiie  accounting  of  the  trus- 
tees of  the  trust  held  for  her  benefit  provided  that  the  estate  should 
be  divided  among  those  who  answered  Ae  descriptt<)n  of  the  heirs 
at  law  of  Joseph  W.  Harper  at  the  time  of  his  death.  Our  testatrix 
survived  her  father,  and  her  share  in  the  trusts  held  for  her  sister 
was  decreed  to  be  $3,398.31.  This  is  the  sum  referral  to  above.  The 
balance  of  the  money  now  before  the  court  consists  of  a  small  por- 
tion of  interest  and  the  sum  of  $2,619,54,  which  was  received  as  the 
share  of  our  testatrix  in  the  estate  of  her  mother,  Haimah  Harper. 
The  latter  predeceasied  Emma  H.  Dodge,  and  the  decree  on  the  ac- 
counting in  the  Dodge  trust  directed  that  the  sum  of  $13,593.23  be 
paid  over  to  Hannah  Harper's  surviving  executor  as  her  one-third 
share  in  the  Dodge  trust  fund.  This  was  her  share  as  heir  at  law  un- 
der paragraph  thirteenth  of  Joseph  W.  Harper's  will.  Under  the 
will  of  Hnimah  Harper,  and  upon  the. distribution  of  her  estate,  the 
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executors,  now  accounting,  received  the  sum  of  $2,619.54,  as  the  share 
of  the  testatrix  in  her  mother's  estate. 

Respondent  Elsie  S.  Dodge  Pattee  makes  the  contention  that  the 
entire  property  to  which  the  present  proceeding  relates  was  part  of 
the  estate  of  Joseph  W.  Harper,  within  the  meaning  of  the  assign- 
ment by  RoUin  H.  Lynde;  i.  e.,  both  the  property  received  directly 
from  the  executors  of  Joseph  W.  Harper  and  the  property  received 
from  the  legal  representative  of  Hannah  Harper.  The  grandchildren 
and  the  trustees  under  the  deed  of  trust  constituted  by  one  of  them 
dispute  this  contention  on  two  grounds:  They  urge  that  the  funds 
are  in  no  way  referred  to  in  the  assignment  and  not  covered  thereby, 
and  also  that  the  decrees  entered  in  the  accounting  of  the  Dodge  trust 
fund  and  in  the  accounting  upon  the  Hannah  Harper  estate  are  res 
adjudicata.  In  both  of,  such  accountings  all  respondents  in  the  pres- 
ent proceeding  were  duly  made  parties  and  in  both  proceedings  Elsie 
S.  Dodge  Pattee  sought  ^n  adjudication  that  the  share  which  was  de- 
creed to  be  paid  over  to  estate  of  testatrix  should  be  paid  to  her  as 
assignee  of  RoUin  H.  Lynde. 

[1]  It  first  becomes  necessary  to  determine  whether  the  executors 
are  to  distribute  under  the  fifth  or  the  sixth  paragraph.  The  fifth  obr 
viously  refers  only  to  tangible  property  in  Ihe  possession  of  the  tes- 
tatrix. Augusta  H.  Lynde  died  before  the  moneys  were  paid  over. 
At  the  time  of  her  death  the  interests  outstanding  were  merely  in- 
tangible property.  If  ;u)t  included  in  the  sixth  clause  it  is  difficult 
to  understand  what  the  testatrix  meant  by  disposing  of  her  residuary 
estate.  The  fifth  paragraph  is  not  broad  enough  to  take  in  the  money 
received  from  the  Dodge  trust  fimd  and  the  Hannah- Harper  estate. 

[2,3]  As  the  sixth  clause  governs,  either  RoUin  H.  Lynde's  exec- 
utors take  or  his  assignee,  Elsie  S.  Dodge  Pattee,  takes.  The  claim  of 
a  prior  adjudication,  alleged  to  bar  her  in  this  proceeding,  is  really  not 
conclusive  to  that  end.  The  accountings,  in  the  Dodge  trust  estate 
and  the  Hannah  Harper  estate  related  to  the  property  passing  under 
the  wills  respectively  of  Joseph  W.  Harper,  and  Hannah  Harper.  The 
respondent  Pattee  does  not  assert  title  directly  under  RoUin  H.  Lynde's 
interests  in  either  of  those  estates ;  but  she  now  insists  that  the  assign- 
ment of  Rollin  H.  Lynde  was  i;itended  to  convey  aU  property  which 
had  its  source  in  the  estate  of  Joseph  W.  Harper.  Any  claim  based 
upon  the  theory  that  she  is  the  assignee  of  Rollin  H.  Lynde's  interest 
in  the  Dodge  trust  could  not  be  sustained  in  view  of  the  prior  decree. 
Necessarily  involved  in  the  determjfnation  included  in  the  decree  in 
the  Dodge  trust  is  a  finding  that  she  is  not  the  owner  of  any  interest 
in  the  fund  held  in  trust  for  Emma  H.  Dodge.  She  is  therefore  barred 
frbm  asserting  the  contrary.  Thorn  v.  De  Breteuil,  179  N,  Y.  64,  71 
N.  E.  470.  The  proof,  however,  shows  that  point  was  litigated  and 
decided  against  her.  Even  if  the  question  were  open  it  would  be  so 
held. 

When  Rollin  H.  Lynde  assigned  he  had  no  interest  vested  or  con- 
tingent in  the  estate  of  Joseph  W.  Harper.  His  interest  was  not  as- 
signable.   See  West  v.  Burke,  219  N.  Y.  7,  113  N.  E.  561;   National 


Digitized  by 


Google 


Stjr.  Ct.)  ri»  BB  fijJBiA^  .    L  '  687 

Park  Bank  v.  Billings,  144  App.  Div.  536i  129  N.  Y.  Supp.  846,  affirm- 
ed 203  N.  Y-  556,  96  N.  Ew  1112 ;  Clowe  v.  Seavey,  208  N.  Y.  496, 102 
N.  E.  521>  47  Ir.  R.  A,  (N.  S.)  284.  He  was  pot  an  heir  at  law  of 
Joseph'  W.  Harper  and  therefore  was  not  included  in  the  thirteenth 
paragraph  of  Joseph  W.  Harper's  wilU 

But  neither  in  the  accounting'  in  the  Dodge  trust  fund  nor  the  Han- 
nah Harper  proceeding  could  the  point  now  raised  in  this  present  pro- 
ceeding be  adjudicated.  It  is  still  open,  thercf ore^  to  Elsie  S.  Dodge 
Pattee  to  make  the  claim  that  the  property  about' to  be  distributed  be- 
longs to  her,  because  it  was  derived  from  the  Dodge  trust  fiind.  The 
decree  in  the  Dodge  trust  accounting  merely  bars  a  direct  claim  on  her 
part  of  an  interest  in  the  Dodge  trust  fund. 

[4]  The  assertion  or  contention  in  behalf  of  Elsie  S.  Dodge  Pat- 
tee  that,  as  the  money  in  the  executor's  hands  was  derived  in  the  first 
instance  from  the  Joseph  W.  Harper  estate,  Rdlin  H.  Lynde's  as- 
signment to  her  governs  the  title,  remains  to  be  examined.  The  in- 
strument of  assig;nment  was  under  seal,  and  extrinsic  evidence  was 
offered  to  show  the  real  intent  of  the  assignor.  This  consists  of  a 
letter  (Exhibit  M)  from  Rollin  H.  Lynde  to  his  aunt,  Mrs.  Dodge.  It 
explains  the  reasons  which  prompted  the  assignment.  Rollin  H.  Lynde 
desired  to  put  Elsie  S.  Docfec  Pattee  in  the  same  position  in  whidi  he 
believed  his  grandfather  would  have  left  her,  had  he  been  able  to  fore- 
see that  his  daughter,  Emma  Harper  Dod^e,  would  leave  her  surviv- 
ing one  to  whom  she  bore  all  the  relations  of  parent. 

Rollin  H.  Lynde's  purpose  is  clear.  He  wanted  no  part  of  the 
Dodge  trust  fund ;  Elsie  S.  Dodge  Pattee  was  to  take  just  as  if  she 
were  the  issue  of  Emma  H.  Dodge,  within  the  meaning  of  paragraph 
thirteenth  of  Joseph  W.  Harper's  will.  Exhibits  O  and  P,  which  are 
the  reassignment  as  collateral  security  from  Mrs.  Pattee  to  Rollin 
H.  Lynde  of  all  of  her  interest  in  the  estate  of  Joseph  W.  Harper,  were 
offered  to  show  that  Rollin  H.  Lynde  intended  to  transfer  the  prop- 
erty now  in  controversy.  It  is  argued  that  if  he  had  not  intei^ided  to 
transfer  the  property  he  could  not  have  accepted  a  reassignment. 
Both  exhibits  were  admitted  over  objection.  The  objection  is  over- 
ruled and  the  evidence  is  received  in  order  to  explain  a  latent  ambigu- 
ity i^  the  written  assignment.  Matter  of  Coughlin,  171  App.  Div. 
662,  157  N.  Y.  Supp.  630,  affirmed  220  N.  Y.  681,  116  N.  E.  1041. 

[5]  By  way  of  iflustration,  let  it  be  deemed  established,  by  this  evi- 
dence considered,  that  the  assignment  of  Rollin  H.  Lynde  intended  to 
transfer  directly  or  indirectly  what  was  coming  from  the  Dodge  trust 
fund,  created  under  his  grandfather's  will.  Even  with  that  purpose 
read  into  the  assignment  and  into  the  act  of  transfer  the  surrogate  is 
constrained  to  hold  that  the  title  of  Elsie  S.  Dodge  Pattee  is  not  made 
out  or  cannot  be  sustained.  This  is  an  unfortunate  result,  and  one 
the  surrogate  would  like  to  have  avoided  if  possible.  But  there  is  no 
tenable  principle  of  law  or  of  equity  jurisprudence,  pointed  out  by 
counsel,  or  independently  searched  for  by  the  surrogate,  which  permits 
any  other  result.  I  have  before  stated  that  as  an  assignment  of  legal 
title  the  instrument  is  inoperative,  because  there  is  no  interest  consid- 
ered assignable. 
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Viewed  as  an  engagement  that  the  property  in  question  was  to  belong 
to  the  assignee  when  received,  the  instrument  would  be  promissory 
only.  The  absence  af  consideration  recognized  at  law  or  equity  as 
valuable  co^ideration  prevents  its  enforcement.  Pomeroy's  Equity 
Jurisprudence,  §  997;  Young  v.  Young,  80  N.  Y.  422,  36  Am.  Rep. 
634 ;  Shaw  v.  Tonns,  20  App.  Div.  39,  46  N.  Y.  Supp.  545 ;  Talhnan 
V.  Hoey,  89  N.  Y.  537 ;  Kribbs  v.  Alf ord,  120  N.  Y.  519,  24  N.  E.  811 ; 
Central  Trust  Co.  v.  GafFney,  157  App.  Kv.  501,  142  N.  Y.  Supp.  902, 
affirmed  215  N.  Y.  740,  109  N.  E.  1069.  Under  the  authorities  just 
cited  an  imperfect  gift  cannot  be  enforced,  where  there  is  no  consid- 
eration, nor  can  it  be  enforced  as  a  declaration  of  a  trust.  To  convert 
an  imperfect  gift  into  a  declaration  of  trust,  where  such  was  not  the  in- 
tention, is  not  within  the  realm  of  even  so  benign  a  system  of  juris- 
prudence as  equity. 

[8,7]  But  the  absence  of  consideration  will  not  stop  a  court  of 
equity  from  carefully  scrutini2i;ng  the  language  of  an  instrument,  ap- 
parently purporting  to  be  one  of  assignment,  in  order  to  ascertain 
whether  or  not  there  was  a  real  intention  to  declare  a  trust.  In  the 
case  before  me,  even  if  we  deem  the  instrument  not  ojie  of  assignment 
to  third  parties  as  trustees  for  the  benefit  of  Elsie  S.  Dodge  Pattee, 
and  should  come  to  the  conclusion  that  Rollin  H.  Lynde  dedared  that 
the  beneficial  ownership  in  the  property  which  might  be  derived  di- 
rectly or  indirectly  from  his  grandfather's  estate  should  belong  to  his 
assignee,  then  we  are  met  with  an  insuperable  obstacle.  No  res  would 
come  into  existence  upon  which  to  predicate  the  trust  Even  consid- 
ering Rollin  H.  Lynde  as  the  trustee  of  a  trust  declared  by  him,  the 
trust  could  not  be  deemed  to  have  come  into  existence  until  the  prop- 
erty was  received.  It  would  be  at  most  a  voluntary  promise  to  declare 
a  trust — ^an  obligation  unenforceable  either  at  law  or  in  equity.  The 
case  is  in  many  respects  similar  on  this  point  to  that  of  Central  Trust 
Co.  V.  Gaffney,  supra.  The  same  principles  which  forbade  the  court 
there  from  rendering  assistance  are  unfortunately  present  in  this  case 
now  before  me. 

[S]  Upon  the  hearing,  some  of  the  documentary  evidence  was  re- 
ceived subject  to  its  being  disregarded  by  the  court,  if  not  properly  in 
evidence.  The  correspondence  between  the  members  of  Mrs.  Dodge's 
family  and  between  herself  and  Elsie  S.  Dodge  Pattee  (Exhibits  A  to 
G,  inclusive)  are  not  considered.  They  are  hearsay  and  incompetent. 
Moreover,  they  are  only  material  to  establish  the  relation  of  parent 
and  child,  and  no  claim  can  now  be  supported,  and  none  is  urged, 
that  Elsie  S.  Dodge  Pattee  takes  as  one  of  the  issue,  within  the  mean- 
ijng  of  the  thirteenth  paragraph  of  the  will.  Exhibits  H,  I,  J,  K,  and 
L  are  incompetent  as  hearsay  and  immaterial.  Exhibit  Q  is  clearly 
hearsay,  incompetent,  and  irrelevant. 

The  decree  to  be  entered  in  this  proceeding  should  provide  that  the 
estate  passes  under  paragraph  sixth  of  the  decedent's  will  to  her  grand- 
children and  the  trustees  under  Charles  R.  Lynde's  deed  of  trust. 
Settle  decree  accordingly. 
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FUNABO  ▼.  BOSTON  ft  tf .  R  B. 
(Supreme  Court,  Appellate  Diviskm,  Third  Department    Navember  22,  iei&> 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Tony  Funaro  agaihst  the  Boston  &  Maine  Railroad.  From 
a  judgment  for  jJaintiff,  and  from  an  order  denying  new  trial,  defend- 
ant appeals.  Judgment  and  order  reversed,  on  the  ground  that  the 
damages  are  excessive,  and  new  trial  granted,  with  costs  to  the  appellant 
to  abide  the  event,  unless  the  plaintiff  stipulates  to  reduce  the  verdict 
to  $2,500,  in  which  case  the  judgment  is  so  modified,  and  as  modified, 
judgment  and  order  affirmed. 

Ai^ed  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Jarvis  P.  O'Brien,  of  Troy,  'for  appellant. 

Leary  &  Pullerton,  of  Saratoga  Springs  (Walter  A.  FuUertbn,  of 
Saratoga  Springs,  of  counsel),  for  respondent. 

PER  CURIAM.  Judgment  and  order  reversed,  on  the  ground  that 
the  damages  are  excessive,  and  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event,  unless  the  plaintiff  stipulates  to  reduce 
the  verdict  to  $2,500,  in  which  case  the  judgment  is  so  modified,  and, 
as  modified,  judgment  and  order  affirmed,  without  costs. 

WOODWARD,  J.  (dissenting).  The  complaint  in  this  action  al- 
leges negligence  on  the  part  of  the  defendant's  foreman,  who  was 
operating  a  gasoline  car  upon  the  defendant's  tracks,  "in  failing  to  slow 
down  and  to  stop  said  gasoline  car  when  there  was  a  large  dog  upon 
the  track  ahead,"  and  "in  willfully  and  wantonly  running  over  said 
dog,  knowing  that  the  said  gasoline  car  would  in  all  probability  jump 
the  track,  thereby  endangering  the  life  and  limb  of  the  plaintiff  and 
other  employes  upon  said  car,"  and  "in  failing  to  shut  off  the  gas  of 
said  car  after  being  warned  of  the  presence  of  said  dog  upon  the  track 
ahead,  and  in  refusing  to  shut  off  the  power  on  said  car,  although  a 
collision  with  said  dog  was  inevitable  if  said  gasoline  car  continued 
its  speed." 

The  evidence,  both  of  the  plaintiff  and  defendant,  shows  that  the  dog 
was  not  upon  the  track  ahead  of  the  car  at  any  time  up  to  the  very 
moment  that  he  jumped  over  from  a  side  track  upon  die  main  line, 
where  the  defendant's  car  was  running.  Assuming  the  plaintiff's  evi- 
dence to  be  true,  that  the  dog  was  upon  the  side  track,  50  feet  from 
the  main  track,  running  diagonally  toward  the  main  track,  upon  which 
the  defendant's  car  was  running,  and  that  the  dog  reached  the  main 
track  and  succeeded  in  getting  his  body  part  way  over  the  first  rail 
in  time  to  be  hit  by  the  oncoming  car,  and  that  the  plaintiff  called, 
"Dog!  dog!  stop!**  or  words  of  like  import,  it  must  be  entirely  plain 
that  the  defendant's  motion  to  dismiss,  on  the  ground  that  the  cause 
of  action  alleged  had  not  been  proved,  should  have  been  granted.  No 
such  cause  of  action  as  that  proved  was  alleged,  and  there  was  no  sug- 
gestion of  conforming  the  complaint  to  the  facts  proved. 
172N.Y.S.— 34 
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"The  rule  that  Judgment  should  be  rendered  In  conformity  with  the  allega- 
tions and  proofs  of  the  parties,  secondym  allegata  et  probata,  is  fundamen- 
tal in  the  administration  of  Justice.  ♦  ♦  •  The  whole  scope  of  these  pro- 
visionj)  of  the  Code,  in  re^^ect  to  pleadings  and  amendm^its  thereof  implies 
that  all  the  material  allegations  of  the  plaintilf  or  defendant  shall  be  spread 
upon  the  record,  shall  be  actually  inserted  in  the  pleadings,  and,  when  Tart- 
ances  are  disregarded,  it  is  upon  the  principle  that  they  may  be  amended  nunc 
pro  tunc  at  the  trial,  and  the  court  will  so  order  to  perfect  the  record,  so  that 
it  shall  show  the  question  really  litigated  and  decided.  •  •  •  Parties  go 
to  court  to  try  the  issues  made  by  the  pleadings,  and  courts  hare  no  right, 
impromptu,  to  make  new  issues  for  them,  on  the  trial,  to  their  surpriae  or 
prajudlce,  or  found  Judgments  on  grounds  not  put  in  issue,  and  distinctly  and 
fairly  litigated."     Wright  v.  Delafleld,  25  N.  Y.  266,  268,  270. 

This  case,  it  seems  to  me,  disregards  this  fundamental  rule,  and  I 
doubt  very  much  if  the  evidence  justifies  submitting  the  question  which 
was  submitted.  The  evidence  indicates  clearly  that  the  dog  was  run- 
ning along  the  side  track,  giving  no  indication  of  an  intention  to  cross 
over  upon  the  main  track  until  the  car  was  very  close  to  him,  and  then 
he  started  to  cross  and  was  struck,  throwing  the  car  from  the  rails, 
with  injury  to  the  plaintiff.  I  do  not  believe  there  was  any  case  for 
the  jury  in  any  event,  and  as  the  proofs  dearly  did  not  establish  the 
cause  of  action  alleged,  and  the  defendant  raised  the  question  on  his 
motion  to  dismiss  at  the  close  of  plaintiff's  case,  and  renewed  the  mo- 
tion at  the  close  of  tlie  evidence,  I  am  in  favor  of  a  reversal  of  the 
judgment. 


PEOPLE)  v.  BEGUBLm. 
<Supreme  Court,  Appellate  Division,  Third  D^artment    Noyembor  18,  1918.) 

1.  EsTePPEL  ^=»14 — RECooNmoN  of  Tttle  tn  Anothbb. 

One  in  possession  of  land,  after  slgniDs  certificate  that  his  occupancj 
was  "at  the  sufferance  of  the  people  of  the  state  of  New  York,"  and  aft«r 
having  heen  permitted,  to  continue  occupancy  because  of  8U<^  certificate, 
is  estopped  from  asserting  that  land  at  sudi  time  was  owned  by  third 
party,  and  from  claiming  land  under  conveyance  from  such  party. 

2.  Pleading  ^c927&-SnPPi£UBNTAL  PiAADiNas— Lbavx  of  Court. 

Though  court  ordinarily  will  not  on  motion  determine  merits  of  txxpple- 
mental  pleading,  but  leave  the  questiops  to  be  litigated,  it  is  court's  duty 
to  consider  all  circumstances,  and  grant  or  refuse  moaon  to  interpose 
pleading,  as  would  be  just  and  proper  in  the  particular  case. 

3.  Ejectment  ^=»76 — Supplemental  Answek. 

In  ejectment,  defended  on  ground  of  ownendiip,  coartfs  refusal  to  permit 
service  of  supplemental  answer,  alleging  facts  showing  that  defendant  was 
estopped  from  asserting  ownership,  was  proper. 

Henry  T.  Kellogg,  J.,  dissenting. 

Appeal  from  Special  Term,  Hamilton  County. 

Ejectment  by  the  People  of  the  State  oj  New  York  against  H. 
Robert  Beguelin.  From  an  order  denying  a  motion  for  leave  to  serve 
a  supplemental  answer,  defendajit  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  T.,  and  LYON,  WOOD- 
WARD, COCHRANE^^^  KELLOGG,  JJ. 

^s»For  oUier  casea  Bee  same  topic  ft  KBY-NUMBBR  in  aU  Kej^Kuioberod  DigesU  *  Indcxca 
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Snyder,  Cristman  &  Earl,  of  Herkimer  (CharleS  E.  Snyder,  of 
Herkimer,  of  counsel),  for  appellant. 

Merton  E.  Lewis,  Atty.  Gen.  (B.  H.  Loucks,  of  Albany,  of  counsel), 
for  the  People. 

COCHRANE,  J.  The  action  is  ejectment.  The  proposed  supple- 
mental answer  alleges  that  since  the  commencement  of  the  action  the 
defendant  has  acquired  from  the  University  of  Vermont  and  from 
other  parties'  alleged  interests  in  the  premises  involved,  which  he  de- 
sires to  use  in  defending  the  action.  There  is  no  deed  in  existence 
or  on  record  conveying  any  interest  in  the  property  to  the  University 
of  Vermont;  l)ut  the  basis  of  the  defendant's  contention  in  this  par- 
ticular rests  exclusively  in  recitals  in  deeds  of  other  property  given 
in  the  year  1848  by  former  owners  of  the  property  in  question,  to  the 
effect  that  certain  premises  which  include  the  premises  in  question 
had  been  theretofore  conveyed  to  the  University  of  Vermont  by  one 
of  such  former  owners.  This  claim  of  title,  if  good,  is  met  on  the  part 
of  the  plaintifE  by  opposing  titles  derived  from  various  tax  sales  oc- 
curring at  intervals  during  the  last  70  years,  the  validity  of  which  sales 
and  the  deeds  resulting  therefrom  is  attacked  by  the  defendant  on 
numerous  grounds.  The  proposed  answer,  therefore,  opens  a  field  of 
litigation  involving  innumerable  intricate  and  complicated  questions, 
almost  staggering  m  its  possibilities.  We  think,  however,  the  defend- 
ant has  placed  it  out  of  his  power  to  indulge  in  this  carnival  of  litiga- 
tion. 

He  went  into  possession  of  the  property  in  the  year  1909  under  a 
deed  from  one  Ferris.  In  the  year  1902  the  state  had  recovered  a 
judgment  in  ejectment  against  Ferris,  thereby  establishing  that  he  had 
no  title  to  the  premises  which  he  could  convey  to  the  defendant.  The 
situation  then  was  that  the  defendant  was  confronted  with  the  prob- 
ability of  a  similar  action  against  himself.  Under  these  circumstanc- 
es he  executed,  acknowledged,  and  delivered  an  instrument  of  which 
the  following  is  a  copy : 

"This  Is  to  certify:  Tliat  I  am  an  occupant  of  tract  or  patent  Totten  & 
Crossfield's  purchase,  township  No.  40,  town  of  Long  I^ake,  county  of  Hamilton, 
N.  Y.  That  I  occupy  the  following  buildings  sitimte  upon  said  premises :  Main 
building,  dining  room,  and  kitchen  buUdlng,  cabin  and  outhouses,  which  build- 
ings are  owned  by  me.  Otherwise  I  do  not  own  or  claim  the  title  to  said 
above-deacribed  premisee,  or  to  any  portion  thereof,  and  that  I  admit  and 
concede  the  same  to  be  owned  by  the  people  of  the  state  of  New  York.  I 
further  certify  that  there  are  no  other  occupants  of  said  premises.  I  further 
certify  that  my  occupancy  of  said  premises  is  at  the  sufferance  of  the  people 
of  the  state  of  New  York,  and  is  not  adverse  or  hostile  to  the  claim  of  title 
of  the  said  premises  of  the  people  of  the  state  of  New  York. 

"Dated  October  13,  1909.  H.  B.  Beguclin." 

And  accompanying  the  delivery  of  this  instrument  was  a  letter  from 
the  defendant  as  follows: 

•*I  have  just  returned  from  a  long  absence,  and  find  your  letter  and  certifi- 
cate to  be  signed.  I  enclose  herewith  certificate,  which  yon  will  notice  I 
bare  altered  slightly,  as  I  do  claim  to  own  my  buildings.  I  try  to  comply  in 
every  way  with  the  wishes  of  the  state,  such  as  not  cutting  timber,  eta,  but 
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feel  that,  In  case  the  state  should  desire  their  premises  vacated  at  any 
time,  I  should  have  the  right  to  remoye  my  buildings,  if  possible.  In  signing 
the  paper  as  it  was  received,  I  might  also  have  trouble  with  my  hisurancc 
companies.  I  therefore  hare  made  the  slight  alterations.  I  trust  this  will 
be  perfectly  satisfactory  to  you.  With  apologies  for  the  delay,  which  was 
unavoidable,  I  am, 

"Yours  very  truly,  H.  R  Beguelln/* 

This  action  was  begun  in  the  year  1915,  and  during  all  the  interven- 
ing time  the  defendant  remained  in  tmdisturbed  possession  of  the 
premises.  By  virtue  of  the  arrangement  thus  made  he  secured  rec- 
ognition by  the  state  of  his  ownership  and  right  to  remove  the  build- 
ir>gs  on  the  premises,  and  temporary  immiipiity  from  interference  with 
his  occupancy,  which  extended  over  a  period  of  about  6  years.  He  is 
now  asserting  a  title  to  the  premises  which  he  then  asserted  did  not 
exist.    He  then  solemnly  declared: 

"I  admit  and  concede  the  same  to  be  owned  by  the  people  of  the  state  of 
New  York." 

He  now  says  it  then  belonged  to  the  University  of  Vermont  apd 
others,  and  by  asking  leave  of  the  court  to  serve  the  supplemental  an- 
swer he  is  askiujg  the  court  to  aid  him  in  an  feffort  to  repudiate  the 
promise  and  agreement  he  then  made  with  the  state. 

[  1  ]  The  defendant's  apology  for  his  present  attitude  is  that  the  state 
has  not  kept  faith  with  him.  This  position  rests  on  some  theory  of  an 
understanding  that  he  would  acknowledge  the  title  of  the  state,  and 
that  the  state  in  return  would  forever  recognize  his  right  to  possession. 
But  this  theory  is  entirely  untenable,,  in  view  of  the  express  declaration 
of  the  defendant  in  his  agreement  of  October  13,  1909^  that  his  occu- 
pancy was  "at  the  sufferance  of  the  people  of  the  state  of  New  York/' 
and  in  his  letter  of  the  same  date  "that,  in  case  the  state  should  desire 
their  premises  vacated  at  any  time,  I  should  have  the  right  to  remove 
ray  buildings,  if  possible."  In  my  opinion  the  defendant  is  clearly  es- 
topped from  asserting  any  title  to  the  premises  as  against  the  plaintiff, 
and  whatever  discretion  exists  in  the  court  in  determining  his  motion 
for  leave  to  serve  this  supplemental  answer  was  wisely  exercised 
against  him.  Whether  the  advantages  which  he  received  from  his 
agseement  with  the  state  in  1909  were  commensurate  with  the  advan- 
tages received  by  the  state  is  a  question  of  little  moment.  He  made 
the  arrangement  intelligently  and  deliberately,  as  clearly  ai^>ears.  He 
derived  certain  advantages,  which'  to  him  at  that  time  seemed  ade- 
quate. His  right  to  remove  the  buildings  is  probably  unquestionable, 
and  there  is  not  the  slightest  reason  apparent  why  he  should  be  per- 
mitted to  repudiate  the  position  taken  by  him  in  1909,  and  from  which 
he  has  ever  since  derived  an  advantage. 

[2^  3]  Ordinarily,  it  is  true,  the  court  will  not,  on  motion,  determine 
the  merits  of  a  supplemental  answer,  but  will  leave  the  parties  to  liti- 
gate at  the  trial  the  questions  raised  thereby.  Brewster  v.  Brewster 
Co.,  138  App.  Div.  139,  122  N.  Y.  Supp.  1019;  Trustees  of  the  Pres- 
bytery V.  Westminster  Presbyterian  Church,  142  App.  Div.  876,  127 
N.  Y.  Supp.  851 ;  Milliken  v.  McGarrah,  164  App.  Div.  110,  149  N.  Y. 
Supp.  484;  Sand  v.  Borman,  134.  App.  Div,  651,  119  N.  Y.  Supp.  454. 
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Such  is  generally  the  better  practice,  But  that  rule  rests  upon  the  the- 
ory, as  indicated  in  Milliken  v.  McGarrah,  supra,  that  generally  "the 
other  party  cannot  be  injured"  by  its  application.  It  is  just  as  true, 
however,  that  it  is  the  duty  of  the  court  to  consider  all  the  circum- 
stances, and  grant  or  refuse  the  application,  as  may  be  just  and  proper 
in  the  particular  case.  Fleischmann  v.  Bennett,  79  N.  Y.  579,  582; 
Spears  v.  Mayor,  etc.,  of  New  York,  72  N.  Y.  442 ;  Holyoke  v.  Adams, 
59  N.  Y.  233 ;  Medbury  v.  Swan,  46  N.  Y.  200;  Park  &  Sons  Co.  v. 
Hubbard,  198  N,  Y.  136,  91  N.  E.  261.  Here  the  outcome  is  inevitable. 
The  defendant  cannot  successfully  interpose  the  title  of  the  University 
of  Vermont,  or  any  other  title,  against  the  plaintiff.  He  must  now 
stand  on  the  position  he  took  in  1909,  and  concede  the  title  of  the 
plaintiflF.  If  the  motion  were  granted,  it  would  simply  constitute  an 
opportunity  to  the  defendant  for  prolonged  and  troublesome  litigation, 
which  for  the  reasons  indicated  must  necessarily  prove  fruitless.  The 
same  facts  which  demonstrate  the  ultimate  failure  of  the  defense  dem- 
onstrate at  the  same  time  that  such  defense  should  not  be  permitted. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur,  except  HENRY  T.  KELLOGG,  J.,  who  disisents. 


PEOPLE  er  rel.  OATUGA  POWER  CORPORATION  ▼.  PUBMO  SERVICE 
OOMMISSION,  SECOND  DIST. 

(Supreme  Court,  Appellate  Division,  Third  Depcirtment.    November  18,  1918.) 

EUSCTBICITT^=»d*-lNC0BPOR^1T0jr  OF  C01CPA17T. 

A  compauy  Incorporated  to  generate  and  distribute  electricity  upon 
private  property  for  railroad  or  street  railroad  purposes,  or  for  Its  own 
use,  or  for  the  use  of  Us  tenants,  by  amendment  of  Its  certificate  under 
Stock  Corporation  Law,  {  18,  extending  Its  powers  so  as  to  autliortze  dis- 
tribution of  electricity  over  private  and  public  property,  and  for  use  ctf 
whosoever  desired  it  became  a  company  incorporated  for  general  lighting 
purposes,  and  was  legally  incori)orated  to  carry  on  such  business,  regard- 
less of  whether  its  original  certificate  made  it  a  business  or  a  transporta- 
tion corporation. 

Woodward  and  Cochrane,  JJ.,  dissenting. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Cayuga  Power  Corporation,  against  the  Public  Service  Com- 
mission, Second  District,  to  review  an  order  of  the  defendant,  deny- 
ing relator's  application  for  permission  to  exercise  its  franchise  as  a 
lighting  corporation  in  certain  towns,  and  an  order  by  the  Commission 
denying  application  of  relator  for  permission  nunc  pro  tunc  to  issue  a 
mortgage  and  dispose  of  its  bonds  and  capital  stock.  Reversed,  and 
remitted  to  Commission  for  further  action. 

Ar^ed  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

E.  H.  Bostwick,  of  Ithaca,  for  relator. 
Ledyard  P.  Hale,  of  Albany,  for  defendant. 

^s»For  otber  cues  see  same  topic  &  KBY-NXJMBER  in  all  Key-Numbered  Dlsesto  &  Indezet 
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JOHN  M.  KELLOGG,  P.  J.  I  think  it  is  unnecessary  to  determine 
whether,  as  matter  of  law,  the  original  certificate  created  a  business 
or  a  transportation  corporation.  Apparently  the  company  originally 
only  intended  to  generate  and  distribute  electricity  upon  or  through 
private  property,  for  railroad  or  street  railroad  purposes,  or  for  its 
use,  or  for  the  use  of  its  tenants,  as  stated  in  the  articles  of  incorpora- 
tion, and  if  that  was  the  intention  it  was  proper  and  necessary  to  so 
state  the  facts.  No  sinister  motive  is  to  be  attributed  to  the  company, 
because  it  stated  its  real  purposes,  which  deprived  the  Public  Service 
Commission  of  supervision  over  it.  No  advantage  could  come  to  the 
company  from  misstating  its  purpose,  or  for  incorporating  for  one 
.purpose  and  subsequently  altering  its  certificate  so  as  to  include  an- 
other purpose,  for  it  is  evident  that  the  corporation  as  changed  must 
conform  to  the  laws  relating  to  corporations  formed  for  the  business 
proposed  to  be  transacted.  There  is  apparently  no  necessity  for  attrib- 
uting bad  faith  to  the  corporation  in  its  original  formation  or  in  the 
alteration  of  its  certificate. 

if\f ter  having  operated  in  a  limited  way  for  a  while,  the  corporation 
determined  that  it  would  be  an  advantage  to  the  public  and  to  itself  if 
it  would  extend  its  operations  and  render  i  general  electric  service  to 
whosoever  might  desire  it,  and  it  filed  an  amended  certificate  under 
section  18  of  tfie  Stock  Corporation  Law  (Consol.  Laws,  c.  59),  which, 
if  valid,  enables  it,  with  the  certificate  of  the  Public  Service  Commis- 
sion, to  perform  the  business  of  an  electrical  corporation.  If  all  the 
powers  sought  to  be  conferred  by  the  original  and  amended  certificate 
had  been  included  in  the  original  certificate,  the  corporation  would  have 
been  a  legally  formed  electrical  corporation.  The  new  certificate  ex- 
tends the  powers  and  operations  of  the  corporation.  Instead  of  being 
confined  to  distribution  of  electricity  over  private  property  and  for 
certain  particular  persons,  it  seeks  to  distribute  over  private  and  public 
property  and  for  the  use  of  whosoever  desires  it..  The  business  of 
the  original  corporation  was  to  generate  and  distribute  electricity. 
That  is  still  its  purpose.  The  original  corporation  clearly  would  be 
compensated  for  electricity  furnished  the  railroads,  street  railroads, 
and  its  tenants.  It  therefore  had  power  to  generate  and  sell  electricity. 
The  new  certificate  only  gives  it  a  larger  field  for  distribution  and  new 
customers. 

The  extension  of  the  business  by  the  alteration  of  the  certificate  is 
well  within  the  provision  of  section  18  of  the  Stock  Corporation  Law. 
That  section  permits  any  stock  corporation  "organized  under  any  gen- 
eral or  special  law"  to  alter  its  certificate  of  incorporation  so  as  to 
include  therein  any  proposed  powers  or  provisions  "which  might  be 
included  in  a  certificate  *  *  *  of  a  corporation  organized  under 
any  general  law  of  this  state  for  a  business  of  the  same  general  char- 
acter." The  new  powers  are  not  confined  to  those  permitted  to  a  cor- 
poration organized  under  the  same  law  as  the  original  corporation,  but 
include  those  which  may  be  exercised  by  any  corporation  organized 
under  any  general  law,  indicating  clearly  that  the  law  under  which  the 
corporation  was  formed  is  immaterial.  The  test  is  that  the  corporation 
sought  to  be  formed  under  the  original  and  amended  certificate  shall  be 
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Uxnited  to  the  powers  which  might  be  included  in  a  certificate  of  inr 
corporation  under  any  law,  and  that  the  business  shall  be  of  the  same 
general  character.  We  have  seen  that  the  business  contemplated  un- 
der the  original  and  amended  certificate  is  of  the  same  general  char- 
acter ;  that  is,  the  generation,  distribution,  and  sale  of  electricity.  The 
corporation  only  seeks  a  larger  field  of  operation. 

Aside  from  tne  provision  of  section  18,  the  stockholders  of  a  cor- 
poration, who  desire  to  enlarge  its  operation  and  scope,  may  form  a 
new  corporation,  and  transfer  the  business  from  the  old  to  the  new 
corporation.  It  was  open  to  the  stockholders  of  this  corporation  to 
take  tfiat  course,  but  the  section  referred  to  furnished  an  easier  way, 
but  one  which  cannot  be  detrimental  to  the  public  or  the  stockholders. 
The  rights  of  all  are  conserved.  The  alteration  of  a  certificate  can 
only  be  made  hy  the  president  and  secretary  upon  the  vote  of  a  ma- 
jority of  the  directors  and  a  vote  of  three-fifths  of  the  stock  taken  at 
a  meeting  called  upon  due  notice  for  that  purpose. 

A  natural  gas  company  incorporates  under  the  Business  Corporation 
Law.  Wilson  v.  Tennent,  61  App.  Div.  100,  70  N.  Y.  Supp.  2,  aflSrmed 
179  N.  Y.  546,  71  N.  E.  1142,  and  Famsworth  v.  Boro  Oil  &  Gas  Co., 
216  N.  Y.  40,  42,  109  N.  E.  860.  But  a  lighting  company  may  carry 
on  s«ch  a  business  under  the  Transportation  Corporations  Law  (Con- 
sol.  Laws,  c.  63,  §  61,  subd.  1).  The  Public  Service  Commission  has 
supervision  of  a  business  corporation  engaged  in  supplying  natural  gas. 
Public  Service  Commission  Law  (Consol.  Laws,  c.  48)  §  2,  subd.  13, 
and  section  64. 

The  name  of  the  statute  under  which  a  corporation  is  formed  is  im- 
material after  it  is  formed;  the  Stock  Corporation  Law  applies  to  it, 
and  section  18  refers  in  no  way  to  the  law  under  which  the  corpora- 
tion was  formed.  The  nature  of  the  corporation  as  changed,  and  the 
fact  that  the  business  is  of  the  same  general  character,  are  the  only 
material  considerations  under  that  section. 

I  think  the  commission  erred  in  holding  that  the  relator  is  not  le- 
gally incorporated  to  carry  on  a  lighting  business  and  in  refusing  to 
consider  the  applications  upon  the  merits.  I  favor  a  reversal  of  the 
determination  and  the  remission  of  the  matter  to  the  commission  for  its 
further  action. 

Determination  reversed,  with  $50  costs  and  disbursements,  and  the 
matter  remitted  to  the  commission  for  its  further  action. 

LYON  and  HENRY  T.  KELLOGG,  JJ.,  concur. 

WOODWARD,  T.  (dissenting).  On  the  4th  day  of  May,  1915,  W. 
M.  Rose,  Harold  Stanley,  and  Frank  S.  Connett  executed  and  ack- 
nowledged and  filed  in  the  office  of  secretary  of  state  a  certificate 
of  incorporation  of  the  Ca)ruga  Power  Corporation.  In  this  certifi- 
cate it  was  declared  that  the — 

"business  and  purposes  for  which  this  corporation  Is  formed  are:  To  generate 
and  distribute  electricity  solely  on  or  through  private  property  for  railroad 
or  street  railroad  purposes,  or  for  Its  own  use  or  the  use  of  Its  tenants ;  to  do 
eTery  other  act  or  acts,  thing  or  things,  incidental  or  appertaining  thereto,  or 
growing  out  of  or  connected  with  the  aforesaid  business  and  powers,  or  any 
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part  or  parta  thereof,  provided  the  same  be  not  ineonslfltoit  with  the  law 
under  which  this  corporation  is  organls&ed." 

Obviously  the  last  clause  above  quoted  adds  nothing  to  the  "busi- 
ness and  purposes"  declared  in  the  first  clause.  Having  declared  the 
business  and  purposes  to  be  to  "generate  and  distribute  electricit}' 
solely  on  or  through  private  property  for  railroad  or  street  railroad 
purposes,  or  for  its  own  use  or  the  use  of  its  tenants,"  the  powers 
incident  to  the  generation  and  distribution  of  electricity  in  the  man- 
ner set  forth  would  follow  under  the  law,  and  the  concluding  clause 
could  not  enlarge  or  reserve  any  rights,  except  such  as  the  law  it- 
self provides.  Mere  general  language  does  not  have  the  effect  to  en- 
large powers  specifically  mentioned  under  the  requirement  of  the 
statute  that  the  purposes  shall  be  declared. 

It  will  be  observed  that,  while  the  certificate  of  incorporation  re- 
cites that  it  is  made  and  filed  "pursuant  to  the  provisions  of  article 
7  of  the  Transportation  Corporations  Act,"  its  "business  and  purpos- 
es," as  declared,  exclude  the  objects  for  which  such  transportation 
corporations  are  created.  Section  60,  art.  7,  of  the  Transportation 
Corporations  I^aw,  provides  that : 

"Three  or  more  persons  may  become  a  corporation  tor  mannfiacturins  and 
supplying  gas  for  lighting  the  streets  and  public  and  private  buildings  of 
cities,  villages  and  towns  in  this  state,  or  for  manufacturing  and  using  elec- 
tricity for  producing  light,  heat  or  power,  and  in  lighting  streets,  avenues, 
public  parks  and  places,  and  public  and  private  buildings  of  cities,  villages 
and  towns  within  this  state,  or  for  two  or  more  of  such  purposes,  by  making, 
signing,  acknowledging  and  filing  a  certificate  stating  the  name  of  the  cor- 
poration, its  objects,  the  amount  of  its  capital  stock,  the  term  of  its  existence, 
not  to  exceed  fifty  years,  ♦  •  ♦  and  the  names  of  the  towns,  villages,  cities 
and  counties  in  which  the  operations  of  the  corporation  are  to  be  carried  on, 
and  thereupon  the  persons  who  shaU  have  signed  the  same,  their  associates 
and  successors,  shall  be  a  corporation  by  the  name  stated  in  the  oertlficate.'* 

A  corporation  organized  under  this  act  must  be,  not  for  the  pur- 
pose of  generating  and  distributing  electricity  solely  on  or  through 
private  property  for  railroad  or  street  railroad  purposes,  or  for  its 
own  use  or  the  use  of  its  tenants,  which  may  be  done  under  the  Busi- 
ness Corporations  Law  (Consol.  Laws,  c.  4),  and  which  is  excluded 
from  the  definition  of  "electrical  corporations,"  as  used  in  subdivision 
i3  of  section  2  of  the  Public  Service  Commissions  Law,  but  "for  manu- 
facturing and  using  electricity  for  producing  light,  heat  or  power,  and 
in  lighting  streets,  avenues,  public  parks  and  places,  and  public  and 
private  buildings  of  cities,  villages  and  towns  within  this  state."  It 
must  state,  in  its  proposed  charter,  "its  objects,"  and  these  must  be 
one  or  both  of  the  objects  for  which  such  a  corporation  may  be  organ- 
ized, and  it  cannot  be  satisfied  by  a  declaration  of  a  purpose  entirely 
distinct  from  the  results  which  were  proposed  to  be  accomplished  by 
these  corporations.  While  the  act  requires  that  the  certificate  shall 
define  "its  objects,"  the  certificate  declares,  in  harmony  with  the  pro- 
visions of  section  2  of  the  Business  Corporations  Law,  that  "the 
business  and  purposes"  for  which  such  corporation  is  created  are 
such  as  may  be  done  under  the  latter  statute,  and  not  such  as  the 
Transportation  Corporations  Law  provides  for.    Likewise  the  Trans- 
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portation  Corporations  Law  requires  that  the  certificate  shall  name 
the  "towns,  villages,  cities  and  counties  in  which  the  <^erations  of 
the  corporation  are  to  be  carried  on,"  and  the  certificate  of  the  Cayu- 
ga Power  Corporation,  as  originally  made,  merely  declares  that  "the 
operations  of  the  corporation  are  to  be  carried  on  solely  at  Portland 
Point,  Tompkins  county.  New  York,"  while  its  principal  place  of  busi- 
ness, required  by  the  Business  Corporations  Law,  is  given  as  Ithaca, 
N.  Y.  This  is  not  required  by  the  Transportation  Corporations  Law, 
nor  does  the  latter  act  require  that  the  amount  of  capital  with  which 
the  corporation  will  begin  business  shall  be  stated;  but  we  find  in 
the  certificate  that  this  alleged  public  utilities  corporation  is  to  be- 
gin business  with  $500.  If  we  looked  beyond  section  60,  and  into 
section  61,  of  the  Transportation  Corporations  Law,  we  find  that 
**every  such  corporation  ^all  have  the  following  additional  powers," 
which  include  all  of  the  powers  necessary  to  the  holding  of  local 
franchises  for  each  of  the  objects  provided  for  in  section  60,  with 
authority  to  take  and  hold  such  real  estate  as  may  be  necessary  in  the 
various  communities  in  which  it  may  carry  on  its  operations,  etc. 

It  thus  appears,  we  think,  that  notwithstanding  the  recital  in  the 
<:ertificate  the  Cayuga  Power  Corporation  was  not  created  under  the 
provisions  of  article  7  of  the  Transpoftation  Corporations  Law,  but 
owed  whatever  of  power  and  authority  it  held  to  the  provisions  of 
the  Business  Corporations  Law,  the  General  Corporation  Law  (Con- 
sol.  Laws,  c.  23),  and  the  Stock  Corporation  Law,  which  acts  were  all 
passed  at  one  and  the  same  time,  and  constitute  one  scheme  of  leg- 
islation, and  must  be  read  and  construed  together.  People  ex  rel 
Haberman  v.  James,  5  i^pp.  Div.  412,  39  N.  Y.  Supp.  313;  revis- 
ers' note  to  Business  Corporations  Law.  In  this  note  the  revisers 
say: 

*'It  was  the  theory  of  the  statutory  revision  commission  that  this  chapter, 
in  connection  with  the  General  and  Stoclc  Ck)ri)oration  Laws,  should  provide  a 
oniform  method  of  procedure  for  the  incorporation  of  corporations  created 
for  the  purpose  of  en^ging  in  any  lawful  business,  except  such  as  may  be 
formed  under  the  Banking  Law,  the  Insurance  Law,  the  Railroad  Taw,  and 
the  Transportation  Corporations  Law.  A  business  corporation,  to  determine 
its  corporate  powers  and  obligations,  must  refer  to  the  General  Corporation 
Law,  containing  provisions  applicable  to  all  corporations,  the  Stock  Corpora- 
tion Law,  containing  provisions  applicable  to  all  stock  corporations,  and  the 
Business  Corporations  Law,  cmitalnlng  provisions  peculiar  to  business  conx)- 
rations,  as  dlistlnguished  from  moneyed  and  transportation  cori)orations." 

In  harmony  with  this  note  the  second  section  of  the  Business  Cor- 
porations Law  provides,  with  an  exception  not  important  here  that 
"three  or  more  persons  may  become  a  stock  corporation  for  any  law- 
ful business  purpose  or  purposes  other  than  a  moneyed  corporation, 
or  a  corporation  provided  for  by  the  Bankit^,  the  Insurance,  the  Rail- 
road and  the  Transportation  Corporations  Laws,"  by  filing  a  certificate 
containing  exactly  the  matters  which  we  find  in  the  original  certificate, 
and  which,  as  we  have  pointed  out,  excludes  the  powers  conferred  by 
the  Transportation  Corporations  Law. 

The  Cayuga  Power  Corporation,  which,  we  must  hold,  was  a  busi- 
ness corporation,  as  distinguished  from  a  transportation  corpora- 
cion,  entered  upon  the  work  of  constructing  a  power  house^.  executed 
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a  mortgage  upon  its  premises,  and  did  the  things  which  a  business 
corporation  may  do,  and  subsequently,  and  on  the  9th  day  of  Decem- 
ber, 1916,  executed  a  certificate  to  amend  its  charter,  which  was  fil- 
ed with  the  secretary  of  state  on  the  12th  of  the  same  month,  in  which 
it  was  provided  that: 

"Its  objects  are  also  to  be,  mannfiicturiDg  and  using  electrldts^  for  produc- 
ing light,  heat  or  power  and  in  lighting  streets,  avenues,  pubUc  parks  and 
places,  and  public  and  private  buildings  of  dties,  villages  and  towns  within 
this  state." 

Armed  with  this  amended  certificate,  the  Cayuga  Power  Corpora- 
tion petitioned  the  Public  Service  Commission  for  authority  to  exer- 
cise franchises  or  rights  granted  by  various  municipalities,  which 
petition  was  denied.  An  application  was  made  for  a  rehearing, 
and  this  was  denied,  and  then  the  corporation  made  an  application 
for  authority  nunc  pro  tunc  to  make  a  mortgage,  issue  and  dispose  of 
bonds  secured  thereby,  and  to  issue  capital  stock.  All  of  these  ap- 
plications were  denied,  on  the  ground  that  the  Cayuga  Power  Corpor- 
ation, a  business  corporation,  could  not  be  transformed  into  and  given 
the  rights  of  a  transportation  corporation,  and  the  corporation  has 
proceeded  by  certiorari  to  review  these  determinations. 

We  are  of  the  opinion  that  the  Public  Service  Commission  is  en- 
tirely right  in  its  attitude ;  that  a  corporation  may  not  be  organized 
in  harmony  with  the  Business  Corporations  Law,  and  go  on  and 
prepare  for  doini"  the  work  of  a  transportation  corporation,  without 
regard  to  the  limitations  of  the  Public  Service  Commissions  Law,  and 
then,  by  a  mere  amendment  of  its  certificate,  transform  itself  into  a 
transportation  corporation,  and  be  entitled  to  enter  upon  its  enlarged 
career,  disregarding  the  provisions  intended  for  the  welfare  of  the 
public.  For  instance,  section  68  of  the  Public  Service  Commissions 
Law  provides : 

That  *'no  gas  corporation  or' electrical  corporation  shall  begin  construction 
of  a  gas  plant  or  electric  plant  without  first  having  obtained  the  permission 
and  approval  of  the  commission  of  each  district  within  which  any  part  of  the 
work  of  construction  is  to  be  performed/'  and  that  "no  such  oorporatlon  shall 
exercise  any  right  or  privilege  under  any  franchise  hereafter  granted*  or  un- 
der any  franchise  heretofore  granted  but  not  beretofore  actually  ezerdaed, 
*  *  *  without  first  having  obtained  the  permission  and  approval  of  the 
proper  commission." 

This  was  obviously  intended  to  protect  the  public  against  just  such 
a  situation  as  is  here  presented,  where  an  investment  is  made  before 
there  is  any  consideration  given  to  the  public  needs,  and  the  corpor- 
ation is  clamoring  for  an  opportunity  to  earn  an  income  upon  its  in- 
vestment, regardless  of  public  considerations.  To  make  sure  that  these 
privileges  should  not  be  improperly  granted  to  a  corporation  not  au- 
thorized to  undertake  the  work  of  a  public  utilities  corporation,  it  was 
provided  in  the  same  section  that  "before  such  certificate  shall  be  is- 
sued a  certified  copy  of  the  charter  of  such  corporation  shall  be  filed 
in  the  office  of  the  commission,"  and,  of  course,  if  that  charter  does 
not  prove  to  be  one  entitling  the  applicant  to  the  privileges  of  a  gas 
or  electrical  corporation,  it  is  the  duty  of  the  commission  to  deny 
the  privileges. 
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If  we  are  right  in  holding  that  the  original  certificate  conformed 
to  the  requirements  of  the  Business  Corporations  Law,  and  not  to  the 
requirements  of  the  Transportation  Corporations  Law,  then  it  must 
be  obvious  that  there  is  no  power  under  the  provisions  of  section 
18  of  the  Stock  Corporation  Law  for  an  amendment  of  this  business 
corporation  charter  which  will  give  it  the  powers  of  an  electrical 
corporation,  as  defined  in  subdivision  13,  §  2,  of  the  Public  Service 
Commissions  Law,  and  prescribed  in  sections  60  and  61  of  the  Trans- 
portation Corporations  Law.  Section  18  of  the  Stock  Corporation 
Law  provides  that: 

"Any  8to<*  corporation  heretofore  or  hereafter  organised  tinder  any  gen- 
eral or  special  law  of  this  state  may  alter  its  certiflcate  of  incori)oratlan  so 
as  to  include  therein  any  purposes,  powers  or  provisions  which  at  the  time 
of  such  alteration  may  apply  to  corporations  engaged  in  a  business  of  the 
same  general  character,  or  which  might  he  Included  in  the  certificate  of  in- 
corporation of  a  corporation  organized  under  any  general  law  of  this  state 
for  a  business  of  the  same  general  character." 

A  corporation  organized  tinder  the  Business  Corporations  Law  for 
the  purpose  of  generating  and  distributing  electricity  solely  on  or 
through  private  property  for  railroad  or  street  railroad  purposes,  or 
for  its  own  use  or  the  use  of  its  tenants,  clearly  excludes  all  idea  of 
such  a  corporation  as  is  provided  for  in  the  Transportation  Corpora- 
tions Law»  and  Ae  Business  Corporations  Law  itself,  by^  excepting 
transportation  corporations  frorti  Ae  lawful  businesses  which  may  be 
transacted  by  business  corporations,  shows  conclusively  that  the  pow- 
ers of  a  transportation  corporation  are  not  of  the  "same  general 
character"  as  those  which  are  provided  for  in  the  Business  Corpor- 
ations Law.  To  manufacture  electricity  for  purely  private  purposes, 
involving  no  use  of  public  streets  and  places,  is  simply  a  manufac- 
turing enterprise,  like  the  operation  of  any  other  productive  plant. 
It  is  the  primary  purpose  to  produce  the  current.  In  the  case  of  a 
transportation  corporaticm  the  production  of  electricity  is  merely  in- 
cidental to  the  primary  purpose  of  furnishing  the  community  with 
light,  heat,  and  power,  as  the  primary  purpose  of  a  railroad  is  to  carry 
freight  and  passengers  for  the  public,  and  the  two  enterprises  are  dis- 
tinct, and  come  under  entirely  different  relations  to  the  state  and  its 
citizens.  The  one  is  subject  to  no  other  control  than  that  which  pre- 
vails in  the  case  of  a  gristmill  or  a  tannery;  the  other,  from  con- 
siderations of  public  policy,  is  made  subject  to  the  supervision  of 
the  Public  Service  Commission,  and  it  was  the  purpose  of  the  Pub- 
lic Service  Commissions  Law  that  the  activities  of  transportation  cor- 
porations, created  after  the  enactment  of  that  law,  at  least,  should 
be  subject  to  supervision  and  control  from  the  beginning.  This  could 
not  be  avoided  directly  by  an  electrical  corporation,  as  defined  in  the 
Public  Service  Commissions  Law,  and  the  courts  do  not  permit  that  to 
be  done  indirectly  which  may  not  be  done  directly.  Holmes  v.  Mead, 
52  N.  Y.  332,  3^ 

We  are  of  the  opinion  that  the  Cayuga  Power  Corporation  is  now, 
as  it  always  has  been,  a  mere  business  corporation,  and  that  the  Pub- 
lic Service  Commission  is  without  authority  to  grant  the  privileges 
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which  the  corporation  asks,  and  that  it  properly  denied  the  applica- 
tions.   '^ 

The  order  of  the  Public  Service  Commission  should  be  aflirmed, 
with  costs. 

COCHRANE,  J.,  concurs. 


(184  App.  IMv.  668) 

linTEROWICH  V.  EMIGRANT  INDUSTRIAL  SAV.  BANK. 

(Supreme  Court,  Appellate  DivMon,  First  Departm^it    November  8»  3J918.) 

1.  Banes  and  Banking  ^=»305 — Savings  Bank— Deposits— Dixayinq  Pay- 

ment—Statutes— CtoNSTBucTioN. 

The  provision  of  Banking  Law,  §  248,  as  amended  by  Laws  1916,  a 
1G4»  giving  savings  banks  the  privilege  of  suspending  payments  for  60 
days,  Is  to  protect  them  during  panics,  and  does  not  authorize  delaying 
payment  to  investigate  depositor's  signature. 

2.  Banks  and  Banking  ^s»901(4) — Savings  Banks— Dbposits—Patiixnt  to 

One  WRONOFuiiLT  in  Possession  of  Passbook. 

A  savings  bank  was  not  negligent  in  paying,  wltbout  searching  inquiry, 
money  from  a  guardian's  trust  fund  to  one  presenting  ^ardlan's  pass- 
book with  surety's  approval  stamped  on  the  order,  and'  commissioner  of 
deeds'  certiflcate,  regular  on  its  face,  attached  to  order,  certifyini:  cross 
mark  as  signature  of  guardian. 
8.  Banks  and  Banking  ^=»301(4) — Savings  BANX—DsFosixs^PATiaBNT  vo 
One  Wronofuixt  in  Possession  of  Passbook — ^Nkguoencb. 

Savings  bank,  paying  money  from  guardian's  trust  deposit  to  one  wrong- 
fully in  possession  of  passbook,  upon  an  order  not  approved  by  the  guard- 
ian's surety,  although  knowing  such  approval  was  requited,  was  negligent. 
4.  Banks  and  Banking  «=»801(4) — Savings  Banks— Deposits— Patvbnt  to 
Wrong  Person. 

Where  the  course  of  dealing  required  that  withdrawals  from  a  guard- 
ian's trust  fund  be  paid  only  upon  surety's  approval,  savings  bank  was 
not  relieved  from  liability  for  payment  to  wrong  person  upon  an  order 
not  approved  by  the  surety,  by  commissioner  of  deeds'  certificate  that 
cross  mark  signature  attached  to  the  order  was  that  of  guardian. 
0.  Banks  and  Banking  ^=s>301(4)— Savings  Bank— Deposits— Patmsmt  to 
Wrong  Person. 

A  bank,  with  knowledge  of  requirement  of  surety's  approval  of  order 
for  withdrawing  guardian's  deposit  of  trust  funds,  is  not  freed  from  in- 
ference of  negligence  in  paying  to  wrong  person,  by  showing  that  the 
guardian  withdrew  a  sum  from  another  guardianship  account  without 
surety's  approvaL 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Fajiny  Myerowich,  individually  and  as  guardian,  against 
the  Emigrant  Industrial  Savings  Bank.  Jjadgment  for  plaintiff  was 
affirmed  by  the  Appellate  Term  (170  N.  Y.  Supp.  38),  and  defend- 
ant appeah.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

R.  &  E.  J.  O'Gorman,  of  New  York  City  (Henry  B.  Hammond,  of 

New  York  City,  of  counsel),  for  appellant. 

Samuel  Saltzman,  of  New  York  City,  for  respondent. 

*  ■  — '  ■■        ■  i  .     ■  I  .  I  ..      .      .     ■!    I  II  ■■    I.  ,  I  , 
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SHEARN,  J.  This  appeal  prcsenta  the  question  of  the  liabUity  oi 
a  savings  bank  to  a  depositor  for  payments  out  of  the  account  to  an 
impostor  who  had  wrongfully  obtained  the  passbook  and  forged  drafts 
upon  the  account. 

In  1904  the  plaintiff  opened  four  accounts  in  the  defendant  bank, 
as  general  guardian  of  each  of  her  four  children,  and  deposited  $833 
in  each  account.  The  Illinois  Surety  Company  was  the  surety  upon 
the  guardian's  bond,  which  fact  was  known  by  the  defendant.  For 
its  ow^  protection,  the  surety  company  required  the  plaintiff  to  leave 
the  four  passbooks  in  its  custody.  The  plaintiff  was  an  illiterate  wo- 
man, unable  to  sign  her  name,  and  consequently  all  that  the  bank  had 
upon  its  signature  card  was  her  cross  mark  and  certain  information 
that  would  serve  to  identify  the  plaintiff.  This  appeal  concerns  only 
the  account  of  the  plaintiff  as  guardian  for  her  son  Myer,  No.  473218. 
From  1904  to  1915  there  were  practically  no  withdrawals  from  this 
account,  except  the  interest,  which  was  drawn  as  it  accrued.  When- 
ever the  plaintiff  made  a  withdrawal,  the  surety  bompany  had  a  clerk 
accompany  her  to  the  bank  with  the  passbook.  Plaintiff  signed  the 
interest  draft  by  nfiaking  a  cross  mark  and  the  execution  of  the  in^ 
strument  was  attested  by  the  certificate  of  a  notary  or  commissioner  of 
deeds.  These  drafts  for  interest  were  either  stamped  "Approved"  by 
the  surety  compa,ny,  or  a  letter  approving  the  withdrawal,  signed  by  the 
surety  company,  was  delivered  to  the  dSendant  bank.  Thus  the  bank 
had  ample  notice,  not  only  from  the  fact  that  this  was  a  guardian's 
trust  accouilt,  but  also  from  long-continued  course  of  dealing,  that 
withdrawals  from  this  account  required  some  authorization  from  the 
surety  compa^iy.  For  some  reason,  not  disclosed,  the  bank  failed  to 
make  any  notation  upon  the  signature  card  showing  that  withdrawals 
required  the  approval  of  the  surety  company. 

On  August  26,  1915,  an  order  for  $150  on  this  account  was  pre- 
sented to  the  bank  by  a  person  other  than  the  plaintiff.  There  was  a 
cross  mark  signatusc  on  the  order,  purporting  to  be  acknowledged  be- 
fore a  commissioner  of  deeds.  There  was  stamped  on  the  order  the 
approval  of  the  surety  company,  and  the  order  was  indorsed  with 
the  name  of  one  W.  S.  Winans.  This  order  was  paid  to  the  person 
who  presented  it,  who  also  exhibited  to  the  bank  the  passbook.  On 
October  27,  1915,  another  order  for  the  same  amount  was  paid  to  a 
person  other  tha^  the  plaintiff  under  similar  circumstances.  On  Jan- 
uary 5,  1916,  a  third  order,  accompanied  by  the  passbook,  was  pre- 
sented to  the  bank  to  pay  to  bearer  $115.85  by  some  person  other  than 
the  plaintiff.  Attached  to  the  order  was  a  certificate,  purporting  to  be 
that  of  a  commissioner  of  deeds,  certifying  that  the  cross  mark  was 
made  and  acknowledged  by  the  plaintiff.  Although  this  third  order 
bore  no  stamp  of  approval  by  the  surety  company,  and  was  not  in- 
dorsed, the  bank  paid  same  without  any  inquiry.  The  account  was 
finally  closed  on  July  5,  1916,  by  a  payment  to*  a  person  other  than 
the  plaintiff  of  $395.50,  upon  the  presentation  of  a;i  order  purporting 
to  be  signet!  by  the  plaintiff,  by  her  cross  mark,  and  purporting  to  be 
acknowledged  before  a  commissioner  of  deeds,  and  bearing  the  in- 
dorsement of  said  Winans.    The  order  did  ;iot  call  for  any  specific 
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sum,  but  for  the  ''balance  of  ^count"  Although  the  passbook  was 
presented  as  usual,  there  was  no  approval  of  the  surety  company 
stamped  upon  the  order,  and  no  letter  from  the  surety  company  au- 
thorizing the  withdrawal.  This  was  also  paid  by  the  bank  without 
inquiry. 

The  question  involved  is  whether  the  defendant  bank  was  negligent 
in  making  these  payments.  The  learned  Appellate  Term  (170  N.  Y. 
Supp.  38)  has  considered  all  four  payments  in  the  same  category, 
giving  no  weight  to  the  essential  difference  in  the  facts ;  whereas  eadi 
withdrawal  should  be  considered  in  the  light  of  its  own  peculiar  facts. 
The  grot|.nd  assigned  by  the  Appellate  Term  for  holding  the  defend- 
ant liable  was  that,  in  view  of  the  circumstances,  ''reasonable  care 
in  the  protection  of  the  depositor  required  the  defendant  savings  bank 
to  avail  itself  of  the  sixty-day  clause  to  make  proper  inquiry  as  to 
whether  such  withdrawal  was  made  by  authority  of  the  plaintiff." 

[  1  ]  The  provisions  of  the  Banking  Law  (section  248,  c.  369,  of  Laws 
of  1914,  as  amended  by  Laws  1916,  c.  164)  giving  the  bfiuik  the  privi- 
lege of  suspending  payments  for  60  days  was  not  designed  for  and 
has  no  relation  to  the  inquiries  concerning  the  authority  of  persons 
making  withdrawals  from  accounts  in  the  ba,tik.  That  was  enacted 
for  the  protection  of  banks  in  times  of  panic  and  financial  stress.  It 
would  be  a  great  hardship  upon  depositors  if  a  savings  bank  could 
arbitrarily  taA:e  60  days  to  investigate  the  genuineness  of  the  depos- 
itor's signature. 

[2]  Whether  the  bank  used  ordinary  care  and  diligente  is  a  ques- 
tion of  law  when  the  facts  are  conclusive  and  undisputed,  and  is  a 
question  of  fact  when  they  are  debatable  and  conflicting.  Allen  v. 
Williamsburg  Savings  Bank,  69  N.  Y.  314,  322.  Upon  the  undisputed 
facts  surrounding  the  first  two  withdrawals,  made  by  a  person  pre- 
senting the  passbook  and  having  the  approval  of  the  surety  company 
stamped  upon  the  order,  and  there  being  attached  to  the  order  a 
certificate  of  a  commissioner  of  deeds,  regular  upon  its  face,  certifying 
that  the  cross  mark  signature  was  made  and  acknowledged  by  the 
plaintiff,  there  is  no  basis  for  a  finding  of  negligence  on  the  part  of 
the  bank. 

"It  would  be  utterly  impracticable  to  do  business  if  each  application  for  a 
withdrawal  of  money  had  to  be  delayed  until  a  searching  inquiry  could  be 
made  as  to  the  regularity  of  the  transaction."  Kelley  v.  Buffalo  Savings 
Bank,  180  "N.  Y.  171,  178,  72  N.  B.  995,  997  (09  L.  R.  iu  817,  105  Am.  St. 
Rep.  720). 

[3]  As  to  the  two  subsequent  withdrawals,  the  situation  is  quite 
different.  Knowing,  as  the  bank  did,  that  this  was  a  guardian's  trust 
account,  that  the  guardian  was  under  bond,  that  the  surety  company 
had  possession  of  the  passbook,  and  that  tiie  course  of  dealing  was 
that  withdrawals  were  made  upon  the  authorization  or  approval  of  the 
surety  company,  ordinary  care  required  some  inquiry,  where  the  usual 
circumstances  were  departed  from  and  the  commission  of  a  fraud 
was  so  easy.  The  mere  fact  that  the  employes  of  the  bank  who  cashed 
the  last  two  orders  were  not  the  ones  who  had  cashed  the  preced- 
ing ones,  and  who  therefore  were  unfamiliar  with  the  course  of  deal- 
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ing  requiring  the  approval  of  the  surety  company,  does  not  excuse  the 
defendant.  Had  the  officials  of  the  bank  made  a  notation  on  the  sig- 
nature card  when  the  account  was  opened,  showing  that  withdrawals 
required  the  approval  .of  the  surety  company,  a  precaution  that  or- 
dinary prudence  dictated,  it  would  have  been  at  once  apparent  to 
any  paying  teller  of  the  bank  that  these  unauthenticated  orders  were 
on  their  face  irregular.  No  elaborate  investigation  was  necessary  in 
order  to  discharge  the  duty  of  ordinary  care,  A  mere  inquiry  of  the 
surety  company  by  telephone  would  have  disclosed  the  fact  that  the 
passbook  had  been  purloined  and  that  the  withdrawals  were  unau- 
thorized. 

[4,  6]  The  bank  contends  that  it  was  entitled  as  a  matter  of  law 
to  rely  on  the  certificate  of  the  commissioner  of  deeds.  This  certifi- 
cate was  some  evidence  that  the  draft  was  actually  signed  by  the  de- 
positor; but;  of  course,  it  was  not  conclusive.  In  ordinary  cases  it 
would  be  very  persuasive  proof  of  the  exercise  of  ordinary  care,  when 
it  appeared  that  the  bank  paid  in  reliance  upon  a  sealed  certificate 
of  a  commissioner  of  deeds  or  notary  public,  but  not  so  in  a  case  such 
as  this,  where  the  account  was  not  only  a  trust  account,  but  was  bond- 
ed, and  the  course  of  dealing  was  to  require  the  approval  of  the  surety. 
The  circumstances  attending  the  payment  of  the  final  order  were  es- 
pecially calculated  to  awaken  suspicion,  for  the  order  not  only  was 
peculiar,  in  that  it  called  for  a  "balance  of  account,"  but  at  the  same 
time  the  same  person  presented  similar  orders  drawing  out  the  bal- 
ance of  each  of  the  three  other  trust  acccnints.  Any  experienced 
paying  teller  of  a  bank  should  have  known  that  the  closing  out  of 
these'  four  guardian's  accounts  at  the  same  time,  in  favor  of  an  uni- 
dentified person,  other  than  the  guardian,  and  without  any  authori- 
zation from  the  surety  company^  required  some  inquiry.  The  mere 
fact  that  on  April  29,  1916,  the  plaintiff,  as  guardian  of  another  son, 
withdrew  $75  from  that  account  upon  an  order  not  bearing  the  stamped 
approval  of  the  surety  company,  is  not  sufficient  to  rebut  the  inference 
of  negligence  clearly  to  be  drawn  from  the  course  of  dealing  with 
the  account  involved  in  this  action. 

It  follows  that  the  determination  ai^>ealed  from  be  modified,  by 
directing  that  the  judgment  be  modified,  by  reducing  the  amount  re- 
covered by  the  sum  of  $300,  representing  the  first  two  drafts,  and, 
as  modified,  affirmed,  with  costs  on  this  appeal  to  the  appellant.  Set- 
tle order  on  notice.    All  concur. 


RHEIMS  V.  BENDER. 
(Supreme  Court,  Appellate  IMviMon,  Second  Department.    November  15, 1918.) 

DiSCOVEKY  ^=»86(3) — BRIGHT  TO  DiSCOVKBY— TnsPKCTIOW  OP  BoOKS. 

Defendant's  discharged  salesman,  who  sued  tor  commissions,  was  not 
entitled  to  order  for  inspection  of  all  books,  etc.,  of  defendant  during 
period  of  employment,  connected  with  plaintiff's  employment  and  wiles; 
It  being  sufficient  that  he  could  have  an  examination  before  trial,  upon 
which  the  books  could  be  produced  by  subpoena  duces  tecum. 

^=9For  other  caaes  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Coleman  Rheims  against  Morris  Bender.  From  an  order 
granting  plaintiff's  application  for  inspection  and  discovery,  defendant 
appeals.    Reversed,  and  motion  denied. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  BI^CK- 
MAR,  and  JAYCOX,  JJ. 

Charles  A.  Houston,  of  New  York  City,  for  appellant 
Henry  E.  Heistad,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  Plaintiff,  a  former  salesman  of  defendant's  firm, 
whose  compensation  was  measured  by  his  individual  efforts,  after 
complaint  that  a  sum  specified  down  to  the  cents  is  due  to  him,  has 
obtained  a  broad  and  drastic  order  for  inspection  of  the  books  and 
all  others  papers  of  his  former  employer  from  1903  to  1917,  "concern- 
ing, regarding,  and  referring  to  and  connected  with  the  employment 
of  plaintiff  by  the  defendant's  firm,  the  sale  and  delivery"  by  him  as 
made  and  concluded  with  the  firm's  customers,  showing  profits,  losses, 
etc. 

We  think  that  the  order  was  not  necessary.  In  effect  it  clothes  the 
former  employe  with  a  roving  commission  to  look  into  the  business 
of  the  firm,  that  is  not  justified  by  the  issues  tendered,  and  not  war- 
ranted, at  least  at  this  stage  of  the  litigation. 

We  fail  to  perceive  why  the  plaintiff  should  not  be  content  with  an 
examination  before  trial,  upon  which  the  books  and  papers  may  be 
produced  by  a  subpoena  duces  tecum  as  required.  Cohen  v.  Roths- 
child, 162  App.  Div.  611,  147  N.  Y,  Supp.  915;  Harbaugh  v.  Middle- 
sex Securities  Co.,  110  App.  Div.  633,  97  N.  Y.  Supp.  350. 

Order  reversed,  with  $10  costs  ajjd  disbursements,  and  motion  de- 
nied, with  $10  costs. 


(184  App.  Div.  673) 

BRILL  et  aL  v.  FRIEDHOFP  et  aL 

(Supreme  Court,  Appellate  Division,  First  Departmoit.    November  8,  1918.) 

1.  .Landlord  and  Tenant  ^=»1W(1) — Subsendsr— SuBSTZTUTioir  of  Tewant. 

The  mere  substitution  of  one  tenant  In  place  of  another  does"  not  oper- 
ate to  discharge,  as  a  matter  of  law,  the  first  tenant  from  future  per- 
formance of  his  covenant  to  pay  rent 

2.  Landlord  and  Tenant  ^=>109(7) — Surrender— New  Agreement. 

Where  new  agreement  is  made  between  landlord  and  assignee  of  lease, 
whereby  latter  is  given  duration  of  term  and  assumes  obligations  of  origi- 
nal lease,  generally  surrender  by  operation  of  law  Is  created,  but  not 
conclu&ively,  U  facts  take  case  from  rule;  intent  being  imiKMrtant  point. 

3.  Guaranty  ^=»64,  65 — ^Landlord  and  Tenant  $s»10^1) — Surrender  of 

Lease  Guaranteed. 

An  agreement  i*educlng  rent  of  lease  guaranteed  by  decedent,  made 
between  lessor  and  executrix,  who  In  lier  Individual  right  had  become 
sole  owner  of  lease,  luX^  not  a  surrender  of  the  lease,  releasing  the  guar- 
antor's estate. 

^=9For  other  cases  see  same  topic  &  KBT-NUMBER  in  aU  Ke7-Niimbered  DlirestB  ft  IndeKoi 
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Appeal  from  Special  Term,  New  York  County.  '  •      ' 

Action  by  Maurice  Brill  and  another  against  Maria  R:  Priedkoff 
and  Anna  M.  Wu^rmann,  as  surviving  exeetitor^,  etc.  From  a  judg- 
ment dismissing  the  complaint  on  the  merits  (102  Misc.  Rep,  565,  169 
N.  Y.  Supp.  193),  plaintiffs  appeal.  Reversed,  and  judgment  direct- 
ed for  plaintiffs. 

Argued  before  QLARKE,  P..  J-;  ^d  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  jj.  . 

Feinef  &  Maass;  of  New  York  City  (Herbert  H.  Maass,  of  New 
York  City,  of  counsel,  and  Ira  Skutch;  of  New  York  City,  on  the 
brief),  for  appellants/^    .      .         •     -.     ' 

William  Bondy,  of  New  York  City,  for  respondents. 

,         »    .  t       ■  ,        ,    ,  ... 

SHEARN,  J.  The  facts  are  undisputed,  and  the  question  is  wheth- 
er the  plaintiffs  released  def^dants  from  liability  on  ia  written  guar- 
anty of  a  lease. eaceciited  by  tUeir: testator.      . 

On  October  30,  19Q7,  J)laintiffs  Teased  to.  Henry  C.  Meyer  premises 
at  51  Cortlandt  street  for  12  years,  at  $9,000  a  year  until  1909,  and 
thereafter  at*  $11,500.  The  lease  provided  that  the  lessee  should  pay, 
as  additional  fent,'iill  taxes  and  £»sessments.  On  the  execution  of 
the  lease  Friedhoff,  defendants'  testator,  signed  thteguaratnty  of  the 
lease.  In.  19 10  Friedhoff  dipd,  and  the  d^f^dants,  Maria  K.  Fried- 
hoff  and  Anna  M,  Wuehrmann,  arc  his  sole  surviving,  executors  and 
trustees  of  his  estate.  Jn  April,  1915,  defendants  approached  plain- 
tiffs and  sought  a  reduction  6i  the  rent;  and  submitted  an  affidavit, 
signed  by  Maria  R.  Friedhoff,  reciting  that  she  had  become  the  sole 
owner  of  the  lease,  that  the  Icaso  had  been  assigned  by  Meyer  to  Ma- 
ria R.  Friedhoff.  and  Annaj  M*.  Wuehrmann  on  December  17,  1912, 
that  it  had  been  subsequently  assigned  by  them  tq  the  Hub  Caf  ^  Cor- 
poration November  30,  1914,  assigned  by  that  corporation  to  the  Cort- 
lajidt  Cafe  Corporation  Deceinber  18,  1914,  and  assigned  by  the  lat- 
ter corporation  to  Maria  R.  Friedhoff.  February  It,  1915,  The  affi- 
davit recites  that  the  same  was  presen,ted  to  plaintiffs  to  induce  them 
to  deal  with  Maria  R.  Friedhoff  "as  the  sole  owner  of  said  lease  and 
tenant  in  possession  of  the  premises  therein  described,"  The  plain- 
tiffs finally  agreed  to  waive  the  payment  of  the  land  taxes  thereunder^ 
and  thereupon  a^  agrepmcsot  was  entered  ,mto  with  Maria  R.  Friedr 
hoff,  with  the  written  consent  of  the  .defendants,  as  executors  and  trus- 
tees, waiving  the  payment  of  the  land  taxes  by  the  tenant.  This 
agreement  f ecites :     " 

Tbat  Maria  R.  IhrieiUiciff  bad  beeom^tbd  crnntat  and  holfleor  of  the  lease  and 
was  In  possession ;  that  she  had  asked  to  be  relieved  of  the  payment  of  land 
taxes  accralng  after  May  2,  1912 ;  that  t^ie  lease  was  modified  by  the  watrer 
of  the  landlofcfs  of  tie  payment' of  land  taxes;  '"that  all  the  other  terras^ 
covenants,  and  bonditiohs  of  the  ilforesaid  l^ase,  except  as  herein  modified^ 
are  hec«br  <a^  ratified  and  conflttned,  and  the  party  of  the  first  part  [the 
tenant]  d^es-  hereby,  in  consideration  of  the  premises,  assimie  and  agree  to 
pay  all  sums  i;^ow  due  or  that  may  ther^aft^c  accrue  from  lufid  ^ut  of  said 
lease.'' 

TbfS  agreement  is  now  urged  by  the  defendants  as  the  sole  reason 
why  the  HiiMlity  uii4er  ^the  gtmnmty  has  been  released  and  extin* 
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guished.   The  executors  signed  a  consent  to  the  execution  of'  the  agrce- 
ipent,  and  their  consent  provided:. 

''Nothing  herein  contained,  nor  in  the  forogoing  modification  agreement 
contained,  ahaU  be  deemed  in  any  manner  to  relieve  the  estate  of  John  Peter 
Priedhoff  from  any  and  all  liability  that  might  arise  out  of  the  aforedeecrlb. 
ed  lease  as  modified." 

It  was  admitted  that  there  was  a  failure  to  pay  the  rent  from  April 
1,  1916,  which,  with  water  charges  and  after  deductidn  of  the  amount 
received,  amoutited'to  $6,541.33.  /The  defend^iits  offered  in  evidence 
a  judgment  roll,  showing  that  the  plaintiffs  recovered  a  judgment  for 
the  sum  of  $15,623.57,  rent  of  premises  from  April  1,  1916,  to  Au- 
gust, 1917.  .  '  . 

[1-3]  The  question  is  whether  the  agreement  entered  into  between 
the  plaintiffs. and  Maria  R.  Friedhoff  operated  as: a  surrender  of  the 
Meyer  lease,  vrfiich  was  guaranteed.  There  was  no  express  surren- 
der, and  the  question  is  therefidre  whether  there  was  a  surrender  by 
operation  of  law.  ,  Coe..v.  Hobby,  72  N.  Y.  141,  28  Am.  Rep.  120,  is 
a  leading  case  on  surrender.    There  it  was  said :        . 

"A  surrender  is  implied,  and  so  effected  by  operation  of  law  within  the 
statute  quoted,  whan  another  estate  is  created  by  the  reversioner  or  remain^ 
derman,  wi^h  the  assent  of  the  termor,  incompatible  with  the  existing  eaUte 
or  term.  In  the  case  of  a  term  for  years,  or  for  life,  it  may  be  by  the  accept- 
ance by  the  lessee  or  termor  of  an  estate  incompatible  with  the  term,  or  by 
the  tdking  of  a  new  lease  by  a  lessee.  It  will  not  be  implied  against  the  in- 
tent of  the  parties,  as  manifested  by  their  aota ;  and  when  sach  intention  can- 
not be  presumed,  without  doing  violence  to  common  sense,,  the  presumption 
will  not  be  supported." 

It  is  well  settled  that  the  mere  substitution  of  one  tenant  in  place 
of  another  does  not  operate  to.  discharge  as  a  matter  pf  law  the  first 
tenant  from  future  performance  of  his  covenant  to  pay  rent.  Piser 
V.  Hecht,  170  App.  Div:  668  671,  156  N.  Y.  Supp.  60.  Where,  how- 
ever, a  new  agreement  is  maae  between  the  Undlotd  and  the  assignee, 
whereby  the^  assignee  is  given  the  duration'  of  the  term  and  assumes 
the  obligations  of  the  original  lease  it  is  generally  considered  that  this 
creates  a  surrender  by  operation  of  law.'  But  this  does  not  foreclose 
flie  matter.  We  axe  entitled  to,  and  shoviM,  ascertain  whether  there 
are  any  other  facts  that  take  the  case  out  of  the  operation  of  the  rule. 
For  example,  as  was  said  in  Gray  v.  Kaufman  Dairy  Co.,  162  N.  Y. 
388,  395,  56  N.  E.  903,  904  (49  h.R,  A.  580,  76  Am,  St.  Rep.  327) : 

'*Such  a  situation,  unqualified  by  other  conditions,  would  create  a  surrender 
by  operation  of  law.  We  must,  therefore,  ascertain  whether  the  conduct  of 
the  parties  takes  this  case  out  of  the  operdtioii  of  this  rule." 

The  important  thing,  as  shown  by  the  quotation  above  tnade  from 
Coe  V.  Hobby,  is  the  intent  of  the  parties  as  manifested  by  their  acts. 
The  documentary  evidence  makes  it  entirely  clear  that  no  new  lease 
to  Maria  R.  Friedhoff  was  intended,  and  that  all  of 'the  parties  well 
understood  that  the  reduction  in  the  rental  was  a  mere  modification 
of  the  original  lease,  which  was  otherwise  in  full  force  and  effect,  and 
that,  while  Maria  R.  Friedboflf  ^sumed  ao;  oWjgaJioo.  to  perform  the 
t^rms  of  the  lease  as  modifiedi  tbere^was  no  intejat^to^rdieve  the  orig- 
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inal  kssefe  Uiyet  of  liability.  In  the  affidavit  of  Maria  R.  Friedhoflf, 
verifted  May -29,  191S,  made  for  the  purpose  of  obtaining  the  conces- 
sion as  to  the  rent,  the  affiant  refers  to  the  agreement  to  be  made  as 
one  "for  the  modification  of  the  terms  of  said  lease."  In  the  agree- 
ment of  modification  made  between  the  plaintiffs  and  Maria  R.  Fried- 
hoflf, dated  April  17,  1915,  after  reciting  the  outstanding  lease  to 
Meyer,  it  is  recited  that  Maria  R.  PriedhoflF  "is  now  in  possession  of 
the  demised  premises  thereunder."  It  is  'further  recited  therein  that 
Maria  R.  Friedhoflf  has  asked  to  be  relieved  from  the  payment  of  land 
taxes '^'ahd  that  the*  said  lelis^  b€  rafodified  acdordingly."  Passing  the 
recitals,  the  first  clause  of  the  agreement  is  to  the  same  effect,  namely : 

*fttiat  fhe  liidenttire  o?  leaiie;  *earlpgr  datfe  the  80th  day  of  October,  1907, 
bett««en  Slinniel  Brfll  and  Maurice  Brill,  ail  iM^ora  (tbe  parties  of  the  secoad 
part  hereto),  and  Henry  C*  Hcirer,  at  tenant  iandet  w^^ch'lea^id  tbe  part7  of 
tbe  first  part  la  now  In  poesesslon  of  tbe  premises  demised  therein),  be  modi- 
fied, 90  that  tbe  landlords  (the  parties  of  the  second  part  hereto)  shall 
waive,"  etc. 

Paragraph  second  provides,  that: 

"It  is  understood  and  agreed  that  this  amendment  shall  not  be  construed 
so'  an  ft>' r«tt6in»  tliid  teaeat  undet>sald. lease  from  payltur<*ihe  land  tases^whlch 
will  be  assessed  by  tbe  dty  of  <New  York  for  tbe  first  half  of  tbe  year  1915." 

Paragraph  fourth  provides  that: 

**It  is  partiCQlaily  imdecstoodiand  agreed  that  aU  the  other  tera&%  dOT^ants, 
and  conditions  of  th^  ^^oresald  )ease>  ^asept  as  herein  iqo^lfled,  are  heroby 
folly  ratified  and  condrmed." 

Similarly,  the  agreement  figned  by  Maria  R.  I^iedhoff  and  Anna 
M.  Wuchrmann,  dated  May  29,  1915,  although  ineffective  for  the  pur- 
pose of  creating  any  liability  upon  .the  estate  which  did  not  already 
exist,  shows  that  the  understanding.  Was,  that  there  was  no  new  lease, 
but  a  mere  modification  of  the  old  one.  By  this  document  the  execi!i- 
tors,  referriijg  to  the  agreement  of  April  17,  1915,.  reducing  the  rent, 
state  that  they  "do  hereby  consent  to  the  execution  of  the  foregoing 
aCTeement,  which  agreement  modifies  a  certain  indenture  of  lease" 
(describing  the  Meyer  lease) ;  the  executors  further  covenant  to  perform 
every  coi^ition  of  'Hhe  aforesaid  lease  as  modified  by  the  foregoing 
agreement";  and,  finely,  the  executor^  state  that: 

'Nothing  herein  contained  nor  in  the*  foregoing  modificaifclon  agxeement  con- 
tained shall  be  deehned  in  .any  manner  to  reMeve  the  estate- of  John  P.  Fried- 
boflC,  irom  any  and  all  UablUty  that  might  arise  out,  of  tbe  afqredescribed 
lease  as  modifi^*'. 

When  we  see  what  led  to  the  agreement,  namely,  a  plea  to  lighten 
the  rent,  when  tliere  is  nothing  to  show  that  the  assumption  of  the 
lease  by  Maria  R.  Friedhoff  afforded  any  better  security  than  the 
guaranty  of  the  estate  of  her  husband,  when  we  see  that  the  agree- 
ment was  carefully  phrased  as  a. mere  "modification"  of  the  original 
lease,  and,  above  all,  when  we  observe  the  care  taken  to  ODtain  a  signed 
declaration  from  the  executors  that  this  should  in  no  wise  affect  the 
liability  of  the  estate  on  the  lease  as  modified,  common  sense  tells  us 
that  there  was  no  intention  on  the  part  of  the  plaintiffs  to  terminate 
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and  accept  a'  surrender  of  the  lease  to  Meyer,  gruafanteedliy  the  ^tate, 
and  accept  in  place  thereof  a  lease  by  Maria  R.  Friedboff  Without  any 
guaranty. 

Applying  the  rule  in  Coe  v.  Hobby,  that  a  surrender  will  not  be  im- 
plied against  the  intent  of  the  parties,  as  manifested  by  their  atfits,  and 
that  when  such  intention  cannot  be  presumed,  without  doix^  violence 
to  common  sense,  the  presumption  will  not  be  supportedt  and  takitig 
into  consideration  the  manifest  injustice  oi  allowii:^  tfa(e  plaintiffs  to 
be  tricked  out  of  their  security  by  acceding  to  a.  request  to  lighten  the 
burdens  of  the  lease,  I  am  of  tlie,  opinioa  •  that  we  should  hold  that 
there. was  no  surrender. 

Judgment  reversed,  with,  costs,  and  judgment  is  directed  £or  j^n- 
tiffs  in.  accordance-  with  [daintiffs'  findings  and  as  deouuided  in  the 
<X)mplaint    Settle  order  on  notice.    All  concur. 


KELLOGG  et  aL  v.  WHITE  6t  at       ''' 
(SnprenM  Court,  Appellate  jyMsAoa,  Ttxiid  Department    NOTember  IB;  Vn&) 

Appeal  from  Trial  Term,  Warren  County. 

Suit  by  Joseph  A.  Kellogg  and  others, '  as  exectttord  'and  trustees 
uftder  the  last  will  and  testament  of  J.  Huyler  White,  deceased,  and 
as  exectttors  and  trustees  under' the  mutual  will  of  Susan  White, 
against  Susan  White,  individually  and  as  executrix  and  trustee  under 
the  last  wiH  and  testament  of  J.  Huyler  White,,  deceased,  and  others. 
From  a  judgment  (103  Misc.  Rep,  167,  169  N..  Y.  Supp.  989)  for  de- 
fendant White,  plaintiffs  appeal    Modified  and  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

PER  CURIAM.  Judgment  modified,  by  striking  therefrom  the 
costs  to  the  plaintiffs,  and,  as  so  modified,  aiffirmed,  with  costs  to  the 
defendant  Susjui  White. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  I  think  the  preponder- 
ating evidence  shows  that  Mr.  and  Mrs,  White  agreed  to  execute, 
and  did  execute,  mutual  reciprocal  wills.  The  trial  judge,  however, 
did  not  feel  that  this  case  was  to  be  decided  by  a  preponderance  of 
evidence,  but  concluded  that  the  contract  must  be  certain  and  definite 
and  established  by  the  plainest,  most  convincing,  and  undisputed  evi- 
dence, citing  Wallace  v.  Wallace,  216  N.  Y.  28,  109  N..  E.  872,  and 
other  cases.  That  rule  applies  to  establishing  a  claim  ajgainst  a  deced- 
ent's estate,  but  has  no  application  where  a  defendant  sought  to  be 
charged  with  a  contract  is  present  in  court  and  able  to  defend  him- 
■  self.  Mrs.  White,  against  whom  tlie  contract  is  sought  to  be  estab- 
lished, was  sworn  as  a  witness  and  gave  her  version,  of  the  transac- 
tion. She  can  therefore  only  insist  that  the  plaintiffs  shall  make  out 
their  case  by  a  fair  preponderance  of  evidence.    It  seems  clear  that 
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the  judgment  results  in  great  part  from  this  errdr.  as  to  the  quality 
and  quantity  of  the  proof  required*.  :The  facts  are  plaio^  and  indi- 
cate that  the  wills  were  intended  to  be  mtitual  and  reciprocal.  In 
fact,  the  widow  swearSi  in  her  deposition,  and  it  seemed  to  "be  thor^ 
oughly  her  understanding,  that  but  one  will  was  executed,  and  that 
boSi  she  and  her  husband  executed  the  same  will.  She  denied,  how- 
ever, that  there  was  any  agreement  about  its  being  irrevocable. 

J.  Huyler  White,  at  tht  time  of  tiie  making  of  the  wills,  February 
26,  1915,  resided  with  his  wife,  Snsan  WWtfe*.  He  was  a  man  of  dom- 
inating personality^  and  was  in  every  sense  the  master  of  this  house. 
He  was  about  79  years  of  age,  and  she  about  73:  Thejr  had  had  two 
children,  a  son,  Beecher  White,  who  died  in  1911,  leaving  his  widow, 
Anna  White,  and  four  infant  children,  who  were  entirely  supported 
by  their  grandfather,  who  wais  greatly  attached  to  them.  The  daugh* 
ter,  Charlotte,  died,  leaving  two  drildren,  the  infant  defendants  Higley. 
The  testator  had  property  of  the  value  of  about  $70,000;  the  wife's 
prcq>crty  was  worth  about  $2,000.  The  circumstances  under*  which 
the  wills  were  drawn ;  the  fact  that  before  the  making  of  the  last  wiHs 
previous  wills  had  been  drawn  of  stibstaritially  the  same  tenor  and 
at  the  same  time ;  the  terms  of  the  wills,  which  treat  the  property  of 
both  as  belonging  to  each ;  the  codicils ;  the'  evidence  of  the  attorney 
who  drew  the  wills;  the  evidence  of  Mr.  Lansing,  a  business  associ-^ 
ate  of  Mr.  White  and  vice  president  of  the  trust  company  in  which 
he  was  interested,  and  the  circumstance$  sworn  to  by  each  of  these 
witnesses — make  It  clear  that,  as  Mfs.  White  said,  they  were  making 
one  will,  which  will,  as  matter  of  fact,  consisted  of  mutual  reciprocal 
wills.  The  fact  that  both  were  near  the  end  of  life  and  principally 
interested  in  the  grandchildren  would  have  made  the  disposition  of 
the  property  of  either  without  certain  and  ample  provision  for  them 
unnatural. 

There  may  be  some  question  as  to  the  rights  of  the  plaintiffs  to 
maintain  this  action;  but,  if  the  judgment  were  to.be  affirmed,  in  my 
Judgment  it  is  important,  for  the  welfare  of  the  family  and  all  con- 
cerned, that  the  findings  should  be  reversed,  and  that  it  should  be 
established  thereby  that  the  wills  were  mutual  and  reciprocal.  If  it 
should  be  concluded  that  the  plaintiffs  cannot  claim  relief,  the  reversal 
of  the  findings  upon  the  facts  will  to  quite  an  extent  accomplish  the 
desired  result  of  saving  the  property  from  the  improvidences  and  want 
of  business  capacity  of  the  widow. 

The  executors  in  the  wills  are  the  same.  It  is  not  established  by 
the  authorities  what  rights  and  duties  executors  of  such  wills  have, 
where  one  of  the  parties  is  deceased  and  the  other  party  is  using  the 
property  of  the  deceased  in  direct  violation  of  the  terms'  of  the  wills. 
in  a  sense  it  may  be  paid  that  Mrs.  White  has  no  will  until  her  death. 
The  fact,  however,  remains  that  she  must  at  some  time  die,  that  she 
cannot  change  this  will,  and  tl^at  the  makings  of  the  two  wills  under 
the  circumstances  imposes  a  trust  upon  the  executors  of  the  mutual 
wills  to  see  that  the  properly  takes  the  course  intended.  We  may 
treat  the  matter  as  Mrs.  White  did ;  that  there  was  but  one  will.  We 
find  two  papers  executed  at  the  same  time,  intended  to  operate  to- 
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getber,  and  both  of  which  are  necessary  to  show  the  intention  of  the 
parties,  and  they  should  be  read  together  and  treated  as  one. 

The  executors  bring  the  action  in  their  capacity  as  executors  of 
'  both  wills.  Clearly  it  was  their  duty  to  manage  the  property  of  the 
testator  according  to  his  will,  and  in  order  to  manage  it  according 
to  his  will  they  must  take  into  consideration  that  the  will  is  but  part 
of  the  mutual  wills,  and  that  a  consideration  of  both  wills  is  neces- 
sary in  order  to  determine  their  duties.  They  must  observe  the  man- 
dates of  both  wills  in  order  to  execute  faithfully  either  of  them.  I 
think,  therefore,  that  the  action  may  be  maintained,  and  it  is  unnec- 
essary to  discuss  whether  the  actions  should  be  brought  by  the  ex- 
ecutors of  his  will,  or  of  her  will,  or  of  both  wills.  All  the  facts  ap- 
pear in  the  complaint,  and,  if  they  in  either  capacity  could  maintain 
the  action,  it  may  be  treated  as  properly  brought. 

It  is  suggested  that  the  executors  are  interested  in  Ae  result  of 
this  controversy  to  such  an  extent  as  to  impair  their  credibility.  Their 
Interest  is  merely  incidental  as  to  fees,  and  evidently  the  services  to 
be  rendered  are  worth  the  amount  which  they  will  receive.  Their  in- 
terest, therefore,  has  but  little  weight  in  considering  their  testimony. 
They  are  m^  of  high  character,  having  the  confidence  of  the  testa- 
tor and  his  wife,  and  I  feel  that  not  only  their  evidence,  but  the  cir- 
cumstances of  the  entire  case,  make  plain  the  correctness  of  the  po- 
sition they  have  taken  here.  He  was  a  level-headed,  successful  busi- 
ness man;  she  was  an  old  woman,  unfamiliar  with  business  affairs, 
and  the  property  in  her  hands  would  be  dependent,  more  or  le^,  upon 
her  whims  and  fancies,  and  upon  those  with  whom  she  might  advise 
from  time  to  time.  It  is  not  probable  that  he  would  have  left  the  fu- 
ture of  his  grandchildren  in  so  uncertain  a  condition.  He  knew  her 
better  than  any  one  else,  and  he  felt  that  bv  placing  the  management 
of  her  property  in  Joseph  A,  Kellogg,  Robert  B.  Lansing,  and  Ed- 
ward M.  Angel  it  was  safe,  and  that  then  her  temper,  whims,  or  mis- 
takes could  not  prejudice  the  grandchildren.  We  find  her  excitable 
and  unreasonable  upon  the  trial  because  the  complaint  overstates  her 
age.  Her  evidence  indicates  his  wisdom  in  causing  to  be  made  recip- 
rocal wills.  Her  property  was  of  but  little  value;  his  of  great  value. 
A  natural  disposition,  perhaps,  would  have  been  to  have  given  her 
the  use  of  the  property,  with  the  remainder  to  the  grandchildren. 
But,  if  it  had  been  shown  by  the  wills  themselves  that  they  were  mu- 
tual and  reciprocal,  that  would  have  been  equally  effective,  and  per- 
haps better,  as  including  her  property  as  well- as  his. 

It  is  improbable  that  an  attorney  of  the  court,  of  high  standing, 
would  falsely  admit  that  he  made  a  mistake  in  not  making  the  ex- 
act nature  of  the  transaction  appear  from  the  wills  themselves.  The 
easier  way  would  have  been  to  have  not  raised  the  question.  But  a 
sense  of  duty  evidently  compelled  him  to  make  good  the  mistake  which 
He  had  made,  and  we  find  him  admitting  his  mistake,  but  urging  that 
the  mistake  should  now  be  made  good.  His  position  is  not  that  of  a 
weak  man,  or  an  insincere  man,  but  of  a  sincere  and  strong-minded 
man,  who  is  willing  to  admit  his  mistake  and  anxious  to  correct  it 

I  favor  a  reversal 
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PUBLIC  SEEVIOB  COMMISSION,  SBOONO  DIST^  T.  INTBRNA.TIONAI- 

BY- CO. 

(Sapreme  Court,  Ap]>ellate  Dlyisibn,  Fourth  Department    October  12,  1918.) 

1.  Cabrtebs  «=»12(9>— EHjtt  to  Pubuo— Opbbation  at  Losd. 

Tliat  a  railway  company  cannot  operate  Ita  railway  at  a  certain  rate 
of  fare  without  loss  does  not  constitute  an  excuse  for  failing  to  disdiarge 
its  duty  to  the  public,  arisln^r  on  oontnict  voluntarily  assumed. 

2.  Cabbiebs  «=»12(9) — Contbacts— CoNSTBDCXioar. 

In  regard  to  the  modificatlbn  or  abrogation  of  contract  obligations  vol- 
untarily asaomed,  public  servloe  oorporat^oos  stand  on  the  same  footing 
as  individuals. 
8.  Cabbiebs  ^»12(9>— Oblioattors  to  Pubuo— O^iaation  at  tioss. 

That  the  employte  of  a  public  service  corporation  demand  wage9  which 
the  corporation  regards  as, excessive  does  not  relieve  It  from  its  contract 
obligations  to  the  publla    ; 

Lambert  and  De  Angelis,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  the  Public  Service  Coimnission,  Second  District,  against 
the  International  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  '  Affirmed. 

Order  reversed  120  N.  E.  727. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GELIS,  and  HUBBS,  JJ. 

Henry  W.  Killeen,  Daniel  J.  Keneiick«  and  Louis  L*  Babcock,  all 
of  Buffalo,  for  appellant. 

Ledyard  P.  Hale>  of  Albany,  and  George  E.  Pierce,  of  Buffalo, 
for  respondent.  . 

KRUSE,  P.  J.  [t]  We  are, of  the  opinion  that  upon  the  pleadings 
and  such  of  the  facts  as  are  undisputed  the  Special  Term  was  justi- 
fied in  directing  judgment  against  tiie  defendant.  The  mere  fact  that 
the  defendant,  cannot  operate  its  railway  at  the  present  rate  of  fare 
without  loss  is  no  sufficient  answer  for  its  failure  to  disdiarge  its  duty 
to  the  public.  The  rule  against  confiscatioo  has  no  application  here. 
This  is  not  a  case  where  the  rate  of  fare  is  fixed  and  imposed  by  the 
Legislature  directly,  or  by  a  public  body  acting  under  legislative  au- 
thority. The  right  of  the  public  within  the  city  of  Buffalo  to  a  5- 
cent  fare  is  a  property  right.  In  the  Matter  of  the  International  Ry. 
Co.  v.  Rann,  224  N.  Y.  83,  120  N.  E.  153.  It  arises  out  of  a  con- 
tract obligation  voluntarily  assumed  by  defendant,  and  we  are  aware 
of  no  law  which  will  relieve  the  defendant  from  this  obligation,  tm* 
less  it  is  modified  or  abrogated  by  some  lawful  means. 

[2,  3]  Contracts  of  public  service  corporations  in  that  regard  stand 
on  the  same  footing  as  those  of  individuals.  The  defendant  has  ob-- 
tained  and  is  now  in^  possessioi^  of  valuable  public  rights,  and  so  long 
as  it  holds  them  it  must  fulfill  its  obligajtion.  The  mere  fact  that  its 
employes  demand  wages  which  it  regards  as  excessive  does  not  re- 
lieve it  from  that  duty,  nor  does  it  furnish  a  legal  justification  for  its 
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failure  to  fulfill  its  obligation,  because  its  rate  of  fare  is  inadequate 
to  enable  it  to  receive  a  fait*  rieturn  on  Its  inve^titient,  and  its  bond- 
holders are  in  no  better  position  m  that  regard  than  its  stockholders. 
The  judgment  or  order  .directing  a  writ  of  mandamus  to  issue 
should  be  affirmed.  All  concur,  except  LAMBERT  and  DE  ANGE- 
LIS,  JJ.,  who  dissent,  and  yote  for  reversal. 


DE  LEASE  y.  NOIiAN. 
<Supreme  Court,  Appellate  DivlidcMi,  Ttiird  Department    November  18,  1918.) 

1.  Schools  and  School  Districts  ^=»161— Atjthojwtt.to  Akbest  Tbuakt 

Child— "TBESPAfiSER.** 

Under  Education  Law,  §  633,  defendant  school  attendance  officer  had 
authority  to  arrest  a  truant  child  In  the  'child's  own  home,  although  the 
child's  mother  did  not  consent,  and  was  not  a  "trespasser"  In  so  doing, 
if  he  used  no  more  force  than  was  neoessary. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Trespasser.] 

2.  Schools  and  School  Distbiots.  4ss»161— TftXTAiVT  CHdld — ^ESVidkncb. 

BMdence  held  to  show  that  a  child  of  acta^l  age,  whidi  deCoidant 
school  attendance  officer  went  to  arrest,  was  not  necessarily  out  of  school 
by  reason  of  an  attack  of  tonsllitis. 

3.  Schools  and  School  Distbicts  ^=»161— "Tbuant." 

If  the  parent  fails  to  cause  the  diUd  to  attend,  tiie  child  is  a  "truant** 
from  instruction  upon  which  he  is  lawfully  required  to  attend,  slnoe  un- 
der Education  Law,  §  621,  the  dominion  of  the  state  is  ahaolute  as  far 
as  att^idance  upon  instruction  is  concerned  during  the  ages  prescribed. 

Appeal  from  Ulster  County  Court. 

Action  by  Elma  De  Lease  against  Edward  P.  Nolan.  From' a  judg- 
ment for  plaintiff,  and  from  an  order  denying  motion  for  new  trial, 
defendant  appeals.     Reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

John  B.  Ball,  of  Poughkeepsie  (Frank  W.  Brooks,  of  Kingston,  of 
counsel),  for  appellant.  • 

A.  D.  &  A.  W.  Lent,  of  Highland  (A.  W.  Lent,  of  Highland,  of 
counsel),  for  respondent. 

LYON,  J.  The  action  is  brought  to  recover  damages  for  assault  and 
battery.  Plaintiff  was  a  resident  of  Bailey  Gap  school  district,  in  the 
town  of  Marlborough,  in  the  county  of  Ulster,  N.  Y.  She  was  the 
mother  of  Edward  De  Lease,  who  was  12  years  of  age  at  the  time  of 
his  arrest.  The  defendant  was  a  school  attendance  officer  of  said  dis- 
trict. His  authority  for  arresting  the  boy  and  taking  him  to  school 
was  found  in  section  633  of  the  Education  Law  (Consol.  Laws,  c.  16) 
of  this  state,  which  provided  that  an  attendance  officer  may  arrest 
without  a  warrant  a  child  between  7  and  16  years  of  age,  who  is  a 
truant  from  instruction  upon  which  he  was  lawfully  required  to  at- 
tend within  the  district  of  such  attendance  officer,  and  forthwith  de- 
liver the  child  to  the  teacher  from  whose  school  he  is  a  truant.    The 
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defendant  went  to  the  house  of  the  plaintiff »  where  the  boy  was  at 
the  noon  hour  on  the  Sth  day  of  December,  1916,  and  attempted  to  take 
him  to  school.  The  plaintiff  interfered,  and  in  the  struggle^  in  which 
one  MacKey,  a  boarder  at  the  De  Lease  house,  and  Mrs.  Simeon,  a 
sister  of  the  plaintiff,  took  part,  the  plaintiff  claims  to  have  been  more 
or  less  injured,  for  which  she  has  brought  this  action.  The  case  was 
tried  before  the  judge  and  a  jury.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $250.  From  such  verdict  the  defendant  has 
appealed  to  this  court. 

[1]  The  parties  differ  very  mudi  as  to  the  occurrences  which  took 
place  at  the  house.  That  the  mother  at  iirst  declined  to  allow  the  boy 
to  go  to  school  is  practically  conceded.  That  he  put  the.  chain  on  her 
arm  and  twisted  it  in  order  to  compel  her  to  let  go  of  the  boy  is  not 
disputed.  He  may  have  bcslen  fuUy  justified  in  so  doing.  She  had  two 
doctors  called  in-  the  day  following  the  injury.  They  gave  her  some 
remedy  to  rub  on  the  «rm,  which  she  did  not  use.  >She  was  a  Chris* 
tian  Scientist.  She  said  the  Alinighty  was  her  physician.  Up  to  the 
time  the  chain  was  put  on  her  arm  the  mother  had  hold  of  the  boy  and 
was  trying  to  previent  theofficer  taking  him.  It  does  not  appear  that 
he  applied  the  diain  aftier  she  released  her  hold  upon  the  boy.  The 
officer  finally  took  the  boy  to  school.  In  the  chaise  the  court  instruct- 
ed the  jury  that,  from  the  moment  the  attendance  officer  placed  his . 
hand  upon  Edward  De  Lease  in  an  effort  to  take  him  away  without 
his  mother's  consent,  he  was  a  trespasser,  and  continued  so  during  the 
further  controversy  at  the  De  Lease  premises.  To  the  same. effect  wts 
the  charge  to  which  the  defendant  excepted.  The  jury  might  have 
f oimd  from  the  eyidence  that  the  plaintiff  resisted  the  defendant  in 
making  the  arrest  and  that  he  used  no  more  force  than  was  justifiable. 

f2]  The  fact  that  no  physician  had  attended  him,  and  that  he  was 
riding  a  horse  at  the  time  die  attendance  officer  first  saw  htm,  having 
been  to  Highland,  a  distance  of  three  miles,  on  business  for  the  plain- 
tiff, on  the  Sth  day  of  December,  and  also  the  day  before,  is  confirm- 
atory of  the  theory  that  he  was  not  necessarily  out  of  school  by  reason 
of  an  attack  of  tonsilitis.  During  the  10  weeks  preceding  the  assault 
he  attended  schodl  Only  14  days,  wWle  for  the  remaining  nearly  8 
weeks  following  thfe  arrest  he  was  in  regular  attendance. 

Defendant  was  an  officer  of  experience.  He  was  at  the  time  also  a 
game  protector.  For  6  years  he  had  been  on  the  hoard  of  water  sup- 
ply police  and  risen  to  thfe  rank  of  sergeant.  For  about  one  month  he 
had  been  an  attendance  officer.  On  his  way  that  morning  in  response 
to  at  summons  by  the  teacher,  he  had  called  upon  a  lawyer,  who  was 
also  a  justice  of  the  peace,  and  been  advised. as  to  his  duties  as  at- 
tendance officer.  When  the  .defendant  reached  the  schoolhouse  that 
morning,  the.  .teacher  told  hiip  who  the  delinquents  were,  and  that 
Edward  De  Lease  was  one  of  them.    The  court  charged  the  jury  that: 

"(Hie  bor,  however,' was  out  oC  «cl)0(A  with  the  cooaent  qf  his  mother,,  wnd 
the  truant  officer,  a.^  I  read  th«  statute,  was  a  trespasser  in  undertukiu^  to 
take  the  child  away  by  force."  ' 

[3]  The  charge  proceeded  upon  the  theory  that  the  boy  was  not  a 
truant    If  the  parent  fails  to  cause,  tl^  child  tp  atteh(l,  .the"  child  is 
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a  truant  from  instruction  upon  which  he  is  lawfully  required  to  attend. 
The  statute  provides  that  every  person  standing  in  the  parental  re- 
lation to  a  child  within  the  compulsory  school  age  of  between  7  and 
14  years,  and  between  14  and  16  to  whom  an  employment  certificate  has 
not  been  issued,  in  proper  mental  and  physical  condition,  shall  cause 
such  child  to  attend  school. 

The  state  is  sovereign  in  the  matter  of  the  attendance  of  a  child  at 
school.  The  dominion  of  the  state  is  absolute  as  far  as  attendance 
upon  instruction  is  concerned  during  the  ages  prescribed  in  section  621 
of  the  Education  Law.  The  consent  of  "tfie  parent  to  the  absence  of 
the  child  has  no  effect  upon  this  lawful  dominion  of  the  state.  The 
case  of  Reynolds  v.  Board  of  Education,  33  App.  Div.  88,  53  N.  Y. 
Supp.  75,  was  decided  before  the  adoption  of  the  Consolidated  Laws, 
and  the  amendment  by  chapter  409  of  the  Laws  of  1909,  omitting  the 
requirement  that  the  child  shall  be  away  from  home  when  arrested, 
and  may  be  delivered,  when  arrested,  to  a  person  in  a  parental  rela- 
tion. Furthermore,  the  law  makes  it  a  misdemeanor  to  interfere  with 
a  truant  officer  in  the  lawful  discharge  of  his  duties.  To  charge  the 
jury  that  the  defendant  was  a  trespasser  was,  I  think,  an  erroneous 
exposition  of  the  law,  and  was,  of  course,  fatal  to  the  defense. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
>  with  costs  to  appellant  to  abide  the  event.    AH  concur. 


(184  App.  Div.  535) 

FILEMAN  et  a1.  v.  MOON17T. 

(Supreme  Court,  Appellate  Division,  Second  Department.    October  31,  1918.) 

Fbatjd  <S=931 — Remedies — ^Tobtb. 

Where  a  lessor  has  procured  execution  of  lease  and  payment  of  money 
by  fraud,  lessees  may  either  waive  tort,  affirm  contract,  and  claim  dam- 
ages for  fraud,  or  disaffirm  contract  and  recover  sums  paid  as  money  bad 
and  received. 

Appeal  from  Special  Term,  Nassau  County, 

Action  by  George  L.  Fileman  and  another  against  John  J.  Mooney. 
From  an  order  denying  plaintiffs*  motion  for  judgment  on  the  plead- 
ings, after  demurrer  to  complaint  as  improperly  uniting  two  causes  of 
action,  and  that  the  second  cause  of  action  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  they  appeal.  Reversed,  and  de- 
murrer overruled,  with  leave  to  plead  over. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

Erastus  J.  Parsons,  of  New  York  City,  for  appellants. 
John  T.  Sturdevant,  of  New  York  City,  for  respondent 

RICH,  J.  The  complaint  in  substance  alleges  fraud  on  the  part  of 
defendant  in  procuring  plaintiff's  execution  of  a  lease  to  certain  prem- 
ises in  the  borough  of  Manhattan,  known  as  133-135  Amsterdam  ave- 
nue, whereby  plaintiffs  were  induced  to  pay  to  defendant  $1,500. 

^=:»For  other  cases  see  flame  topic  k  Kirr-NVMBBR  In  aU  ICey^umbered  Dlgeeti  A  Indexes 
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The  second  cause  of  action,  after  substantially  realleging  the  first, 
sets  forth  the  discovery  of  the  alleged  fraud,  and  plaintiffs'  disaffirm- 
ance of  the  contract  by  a  refusal  to  pay  the  sum  of  $500  when  due, 
pursuant  to  the  lease  and  supplemental  agreements.  It  also  alleges  that 
defendant  leased  the  premises  to  another  at  the  same  or  a  greater 
rental,  and  plaintiffs'  demand  for  the  return  of  the  $1,500  paid  as 
aforesaid,  and  defendant's  refusal  .  . 

Accepting  the  allegations  of  the  complaint  as  true,  plaintiffs  had 
two  courses  to  pursue:  (!)  They  could  waive  the  alleged  tort,  affirm 
the  contract,  and  cliaim  damages  by  reason  of  the  alleged  fraud;  or 
(2)  they  could  disaffirm  the  contract  and  recover. the  sums  paid  there- 
on as  money  had  and  received. 

The  complaint  in  the  instant  case  clearly  indicates  that  plaintiffs 
elected  to  disaffirm  the  contract.  On  discovering  the  alleged  fraud, 
they  demanded  the  return  of  the  sums  paid  on  the  contract,  they  never 
look  possession  of  the  premises,  defendant  never  tendered  possession  to 
them,  and  they  refused  to  maJce  the  further  payment  which  became 
due  on  August  1,  1917. 

This  case  is  distinguishable  from  Moroney  v.  City  of  N.  Y.,  117 
App.  Div.  843,  97  N.  Y.  Supp.  642,  103  N.  Y.  Supp.  1135,  and  Kauf- 
man v.  Morris  Building  Co.,  126  App.  Div.  388,  110  N.  Y.  Supp.  663. 
While  in  form  the  coniplaint  purports  to  state  two  causes  of  action, 
plaintiffs  have  but  one,  vix.  a  cause  of  action  for  money  had  and  re- 
ceived on  a  contract  expressly' disaffirmed.'  Logan  v,  Whitley,  129 
App.  Div.  666.  at  pages  668,  669,  114  N.  Y.  Supp.  255;  Taft  v.  Bron- 
son,  180  App.  Div.  154,  167  N.  Y.  Supp.  433. 

There  is,  therefore,  no  inconsistency  between  the  alleged  causes  of 
action,  for  there  is  but  one. 

It  follows,  therefore,  that  the  order  must  be  reversed,  and  the  de- 
murrer overruled,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs,  with  leave  to  plead  over  within  ten  days  on  pay- 
ment of  such  costs.    AH  concur. 


MfeRRTWBATHBR  OOOGLB  CX).  r.  LA  VALLB. 
(Supreme  Court,  Ai^peUate  Divlaloii,  Tkird  D^artrnttit    November  13,  1918.) 

Appeal  from  Broome  County  Court 

Action  by  the  Merryweather  Goggle  Company  against  Harry  L.  La 
Valle.     From  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

PER  CURIAM.    Judgment  affirmed,  with  costs. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  plaintiff,  a  creditor 
of  the  Binghamton  Auto  Supply  Company,  brings  this  action  against 
the  defendant  to  recover  his  bill  against  said  company,  alleging  that  the 
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defendant,  when  he  bought  the  business  of  the 'company,  assumed  and 
agreed  to  pay  the  bill  as  a  part  of  the  purchase  price,  aiid  introduced 
the  following  letter  to  prove  his  claim : . 

"Binfifhamton,  N.  T.,  August  5,  1917. 
"Merryweather  Gaggle  Co.,  New  York,  N.  Y.— <j^tleinBn :  The  BinigliamtoD 
Auto  Supply  Ck).  has  been  purchased  by  the  writer,  who  has  assamed  all  in- 
debtedness. Kindly  send  Itemized  statement  of  your  account,  and  1  shall 
endeavor  to  send  check  in  full  at  an  early  date.  Thanking  you,  I  remain, 
very  truly  yours,  H.  L.  La  Valle,  Prop., 

''BinghamtDn  Auto  Supc>ly  Co., 
"Biaghamtoa,  N,  Y." 

It  is  conceded  by  the  pleadings  that  until  about  August  1,  1917,  one 
Dunn  was  the  sole  owner  and  was  carrying  on  the  business  of  the  Sup- 
ply Company,  and  that  from  about  that  date  the  defendant  has  been 
the  sole  owner  and  carrying  on  the,  said  business ; .  it  apparently  being 
a  retail  stock  of  goods.  The  fair  meaning  of  the  letter  is  that  the  de- 
fendant has  in  proper  form  assumed  and  agreed  to  pay  the  bill.  We  are 
not  to  draw  inferences  for  the  sole  purpose  of  dejfeatmg  the  plaintiffs 
claim,  but  are  to  take  the  letter  as  it  reads,  with  the  assumption  that 
the  defendant  has  admitted  a  legal  liability.  Apparently  the  defendant 
so  far  has  escaped  liability  on  the  theory  that  the  promise  was  not 
made  to  plaintiff,  or  to  anybody  liable  to  him,  on  the  theory  of  Vroo- 
man  v.  Turner,  69  N,  Y.  280,  25  Am,  Rep.  195.  In  my  judgment  that 
case,  and  the  refinements  pn  Lawrence  v.  Fox,  20  N,  Y.  280,  have  no 
application  here.  The  doctrine  of  Lawrence  v.  Fox  is  progressive,  and 
the  courts  are  going  far  to  require  that  a  party  who  has  received  propn 
erty  under  an  agreement  to  pay  a  part  of  the  purchase  price  to  another, 
shall  not  escape  liability  on  technicalities.  Seaver  v.  Ransom,  180 
App.  Div.  734,  168  N,  Y.  Supp,  454.  We  may  with  profit  quote  the 
concluding  paragraph  in  Lawrence  v.  Fox : 

"No  one  can  doubt  that  he  owes  the  sum  of  money  demanded  of  blm,  or  that 
In  accordance  ♦  ♦  ♦  ft  was  his  duty  to  have  iiald  it  to  the  plaintiff; 
nor  can  it  be  doubted  that,  whatever  may  be  thfe  diversity  of  opinion  else- 
where, the  adjudications  in  this  state,  from  a  very  early  period,  approved  by 
experience^  have  established  the  defendant's  liabiUty.  If,  therefore,  ic 
could  be  shown  that  a  more  strict  and  technicaUy  accurate  application  of  the 
rules  applied  would  lead  to  a  different  result  (which  I  by  no  means  concede), 
the  effort  should  not  be  u^de  ^  the  face  of  mpjoifest  Justice.'' 

Lawrence  v.  Pox  struggled  against  tlie  old'  learning  that  a  man 
might  avoid  the  payment  of  money  which  he  had  agreed  to  pay  to  an- 
other, unless  there  was  a  mutuality  or  privity  between  the  party  agree- 
ing to  pay  and  the  party  to  whom  the  payment  was  to  be  made.  It 
seemed  in  the  old  time  that  a  stranger,  although  intended  to  be  bene- 
fited by  the  contract,  should  not  have  the  benefit  of  it,  unless  he  was 
brought  into  privity  with  the  contracting  party.  That  this  case  is  re- 
moved from  that  contention  is  made  clear  by  the  fact  that  the  defend- 
ant, after  he  had  received  the  property  under  an  agreement  to  pay  the 
plaintiflf,  wrote  to  the  plaintiff  tfiat  he  had  agreed  to  pay  him  and  prom- 
ised to  send  him  a  check  therefor.     " 

It  is  urged  that  because  Dunn  swears  that  he  turned  the  property 
over  to  another  upon  the  same  day  that  it  was  sold  to  the  defendant 


Digitized  by 


Google 


Stip.  Ct)  IK*  ft»  dOBUfmmoBL^B  will  857 

indicates  ttSat  the  agreenfttnt  to  pdy  the  plamtrffwius  not  made  with 
Duttii,  but  was  made  with  the  mortgagee.  The  letter  indicaites  a  legal 
obligation  to  pay  the  plaintiff,  and  we  can  just  as  well  assume  that  the 
contract  was  made  with  the  plaintiff,  or  with  Xhrnn,  as  with  the  mort- 
gagee. The  inferences  to  be  drawn  should  be  those  favorable  to  the' 
plaintiff.  The  amount  and  teitnf  of  the 'mortgage  do  not  appear,  nor 
the  manner  in  which  the  mortgaged  property  was* turned  over' under 
it.  It  is  not:  imprbbabli'  that  ike  mortgagee  took,  the  property  and 
agreed  4x>  pay  the  debts.  A  part  of  tfce  property  sold  to  Ae  defendant 
came  from  the  plaintiff,  and ^ was  Unpaid  for.  .  If  fhe  business,  as  A- 
going  business,  was  transferred  twice  on  the  same  day,  it  is  quite  evi- 
dent that  the  Bulk  Sales  Law  was  not  complied  with.  Section  44  of  the 
Personal  Property  Law  (Consol.  Laws,  c.  41).  If  not,  the  sale  could 
be  treated  asVbJd,  6r  *th^' purchaser  could  be  treated  as  a>  trustee  for 
the  benefit  of  the  creditors.  In?  aijiy  event  there  was  a  legal  Ql  moral 
obligation  to  pay.  the  plaintiff,  and  thie  defendant  should  not  escape 
liabUity.  ..,......'  ,  .  ^ 

.  Xittberelore  lavorar^reversal  of,thevj.u4gpient 'Of  the  C^oijnty  Court 
and  of  the.Gity  0>urt»  with  costs,' and  the  remiss^n^Qt  Uie  matter  to 
the  Couttty  Court,  irifli  directions  to  enter  judgment  for  the  plaintiff, 
with  costs.      ,  ■'    '      .  •  '        '       •  '  .  .  ;^  -i..      •  ..  .. 

'     'inreSOHbatta^HORL'swiij:*  '    ;       .V     ., 

HOLLWMG  V.  SOHUCHTHOUK 

(Supreme  Omrt,  Ai)pellAte  Di^lBt<»n^  S6eond  Department    Ocfecber  81,  1918.) 

WnxB  «B»3*7H-<5o»WOT8r-TUNDuii  J»?n>UBNOB-^Bvii)m»c«.       '      .      , 

In  a  p«Daeedta«  ta  probate^  a  will,  a  verdict  or  a  Jury  hel^  rightly  set 
aside  and  j^c^  trial  granted^  under  Cpde  Civ.  ,Proe.  t.2539,  as  con^ary 
to  the  evidence  on  the  issue  of  unduid  ^Influence. 

Appeal  from  Surrogate's  Court;  Queens  Cotinty. 

Proceeding  by  Frederick  A, .  gchlichthorl  to  probate  the  last  will 
*of  Anna  SchJichthorl,4eceased,. contested  bjr  Adde  HollWeg.  From  an 
order  setting  aside  a  verdict  of  a  jury,  and  granting  a  new  trial,  con- 
testant appeals.    Affirmed. '  '       ,  ' 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MI1,LS,  PUTNAM, 
and  KELLY,  ]],, 

Charles  H.  Street,  of  Jamaica,  for  appellant 

Louis  Galluccf,  of  Corona,  for  respondent. 
M' .  •      .      -        •    ./  f 

PER  CDRIXM.  The  verdict  was  to  the  effect  that  the  paper  pro- 
pounded was  void  for  undue  influence.  A  motion  for  a  new  trial  od 
the  surrogate's  minuted  was  entertained.'  After  aiigument,  the  surro- 
gate, under  section  2S39  of  the  Code  6f  Civii  Procedure,  set  aside  the 
verdict  with  a  new  trial. 

This  v^flicttvis  rightly  held  to  have  been  contrary  to  the  evidence. 
The  witness  Geotige  E.  Hebel  had  undertaken  to  testify  that  tht  tes^ 
tatrix  had  told  him  6he<>vas  under  restraint,  as  she  had  todo  what' the 
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proponent,  her  son,  wanted  5  nevertheless  fb^lt  Hebel  attested  the  will 
ais  a  subscribing  witness,  and  even  that  he  communicated  this  statement 
of  duress  to  his  employer,  the  late  John  J.  Trapp,  who  had  replied, 
"You  know  the  will  will  never  stand."  The  jury  might  well  have 
been  cautioned  against  giving  weight  to  testimony  inconsistent  with 
the  act  of  subscribing  as  a  witnessv^to^.the  will,  especially  when  such 
testimony  was  given  after  the  death  of  Mr..  Trapp,  sm  attorney  of  ex- 
cellent standing,.. who  had  drawn  the  will  and  attested  its  execution. 

The  order  of  the  Surrogate's  Court  of  Qijeens  County,  s^tti^g  aside 
the  jury's  verdict,  is  hereby  aflfemed,  with  :co8ts.  .  .  .    -  . 


O'KEEFFB  ▼.  DUGAN,  Acting  TOiWn  GlerJ(,  et  flO. 
(Supreme  Court,  Appellate  Division,  Second  D^Mirtment    November  4,  1918.> 

1.  Intoxicating  Liquobs  «=>29 — Local  Option  Statute — ^Liberal  Construc- 

tion. ^ 

Liquor  Tax  Law  'i^ould  be  liberally  tondtnied  )k>  elfeet  f^filative  iateot, 
which  Is  that.  If  the  elecfors  of  a  town  to  the  number  of  10  per  cent  o£ 
the  votes. cast  at.the^next  preceding  gene^  eleqtiOBL  desire. local  option^ 
the  question  shall  be  submitted  to  a  vote. 

2.  Statutes  ^=»178 — Construction — General  Construction  IAw. 

The  General  Construction  Law  should  be  read  into  every  statute  sub- 
sequently enacted,  unless  the  wording  of  such  later  statute  plainly  ex- 
presses a  contrary  intent  '  •     ' 

3.  INTOXICATINQ  LiQUOBB  «5»32(1)— LOCAIi  QPTIOSI  BUMJIION— PETmON — SUF- 

FiciENCT — "By  Such  Electors." 

Under  Tiauor  Tax  Law,  providing  that  petition  for  vubmltting  the 
question  of  local  option  shall  be  signed  and  acknowledged  "by  such  elec- 
tors" before  a  notary  public,  a  petition  in  which  some  of  the  stgoatores. 
were  proved  by  a  subscribing  witnessils  suffldent  In  view  of  General 
Construction  Law,  §§  10,  11;  the  quoted  words  being  used  for  the  purpose 
of  preventing  signatures  by  agents. 

Jenks,  P.  J.,  and  Putnam,  J.,  dissenting. 

Appeal  from  Special  Term,  Suffolk  County.  ^  • 

Action  by  Mary  C.  O'Keeffe  against  J.  Fred  Dugan,  as  Acting  Town 
Clerk  of  the  Town  of  Riverhead,  Suffolk  County,  N.  Y.,  and  Herbert 
S.  Si^son,  as  State  Commissioner. of  Excise.^  From  an  order  of  the 
Special  Term,  enjoining  defendant  from  doing  anything  tending  to- 
ward submitting  to  the  voters  of  said  town  the  question  of  local  option, 
Robert  P.  Griffing  and  others,  petitioning  interveners,  appeal.  Re- 
versed. 

Argued  before  JENKS,  P.  J.,  and  PUTNAM,  BLACKMAR,  KELr 
LY,  and  JAYCOX,  JJ. 

Robert  P.  Griffing,  of  Riverhead,  for  appellnnts. 
Percy  I#.  Housel,  of  Riverhead,  for  respondent 

BLACKMAR,  J.  [1,2]  The  primary  intent  of  the  Legislature, 
plainly  expressed  in  the  Liquor  Tax 'Law  (Consol.  Laws,  c.  34),  is  that, 
if  the  electors  of  a  town  to  the  number  of  10  per  centum. of  the  votes 
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cast  at  the  next  preceding  general  election  desire  tecSil  '6f  tionv  thei 
question  shall  be  submitted  to  "i  vote,  '&nd'F'1lhink  the  statute  should  be 
liberally  conatmed  to  effect  such  intent.  The. Genial. Cwstructioi^ 
Law  (Con3ol.  Laws,  c.  22)  should  _be  read  into  every  statute  subse- 
quently enacted,  unless  the  worcSng  of  such  later  statu'te  plainly  ex- 
presses a  coptraury.  intent. 

[3]  The  Liquor  Tax  Law  provides  that  the  petition  for  submitting 
the  question  at  the  election  shall  be  signed  and  acknowledged  -by  such 
electors  before  a  notary  public.  The  Statutory.  Construction  Law 
(Consol.  Laws,  c.  22,  §§  10  and  11)  provides,  in  effect  that. the  word 
^^acknowledgment"  includes  proof  by  a  subscribing  witness.  I  think, 
therefore,  that  the  petition  in  the  present  case,  in  which  some  of  the 
signatures  were  proved -by  a  subscribing'nvitness,  is  sufficient.  * 

The  words  '*by  such. electors,*'  in  the  statute,  prevent  signatures  by 
agents,  and  were  evidently  used  for  that  purpose.  The  so-gument 
drawn  from  the  location  of  these  words  after  the  word  ^'adoiowl- 
edged,"  instead  of  after  the  word  "signed,"  is  entirely  too  narrow  atod 
technical  to  support  an  argument  w¥iich  nullifies  the  prknary  intent 
of  the.Legidatwre,  There  is  nothing,  in  the  statute  requiring  that  the 
signature  should  be  appended  in  the  presence  of  the  notary. 

The  order  should  be  reversed,  without  costs,  and  the  motion  denied, 
without  costs. 

KELLY  and  JAYCOX,  JJ.,  concur. 

PUTNAM,  J.  (dissenting).  The  words  of  Judge  Gray  in  Matter  of 
Bronson,  150  N.  Y.  1,  44  N.  E.  707,  34  L.  R.  A..  238,  55  Am.  St.  Rep. 
€32,  that  no  resort  is  to  be  had  to  the  General  Construction  Law,  where 
the  language  of  the  statute  under  consideration  is  clear  and  unambigu- 
ous, I  think  control  us.  The  precise  terms  of  thife*  local  optibn  provi- 
sion of  the  Liquor  Tax  Law  have  been  unchanged  since  they  were  in- 
troduced in  the  Liquor  Tax  Law  by  an  amendment  by  chapter  312, 
Laws  of  1897.  As  this  court  intimated  in  Matterof  Travis,  184  App. 
I>iv.  505,  171  N.  Y.  Snpp.  1052,  the  practical  construction  of  such  a 
statute  is  entitled  to  great  weight.  As  far  as  I  am  a^^are,  the  attempt 
:to  prove  signatures  to  such  a  petition  to  bring  into  operation  a  vote 
for  local  option  has  not  heretofore  been  authorized  by  the  mere  affi- 
<iavit  or  acknowledgment  from  a  witness.  The  elector  himself  has 
been  the  person  who  personally  acknowledges  the  request  or  petition. 
T*o  authorize  such  acknowledgment  by  any  one  except  the  elector  would 
seem  beydnd  the  words  and  intent  of  the  Legislature. 

Hence  I  vofce  to.  affirm  the  order. 

.  JENKa  Pt  J.,  concurs. 
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(184  App:  Div.  eoe) 

PEOPLE  ▼.  SRUTOWSKI. 

(Supreme  OoDrt,  Appellate  Division,  Fourth  Department    Octdber  12,  1W&) 

T&ade-Mabks  and  Trade-Names  ^=s>72 — Umfaib  Competition — Vbs  of  Milk 
Bottles — "Dealebs." 

Agricultural  Law,  (  86,  forbidding  use  of  or  traffic  la  marked  milk 
bottles  belonging  to  another  without  his  consent,  covers  two  distinct 
classes,  dealers  and  shippers;  but  a  ''dealer"  need  not  be  one  who  ships 
mUk. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Dealer.] 

Appeal  from  Trial  Term,  Erie  County.  - 

Action  for  penalty  by  the  People  of  the  State  of  New  York  against 
Walter  Srutowski.  From  a  judgment  in  favor  of  the  People  for  $50 
damages  and  $103.96  costs,  defendant  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GELIS,  and  HUBBS,  JJ. 

Merritt  N..  Baker,  of  Buffalo^  for  appellant. 

La  Fay  C.  Wilkie,  of  Buffalo  (Charles  M.  Stern,  of  Albany,  of  coun- 
sel), for  the  People. 

KRUSE,  P.  J.  The  defendant,  who  is  a  milk  dealer,  used  the  milk 
bottles  belonging  to  another  dealer  without  his  consent.  The  action  is 
brought  to  recover  a  penalty  under  section  36  of  the  Agricultural  Law 
(Consol.  Laws,  c.  1).  Mutual  motions  for  the  direction  of  a  verdict 
were  made  by  the  respective  parties,  and  the  trial  court  directed  a 
verdict  for  $50,  which  is  the.  minimum  penalty.  The  section  reads  as 
follows : 

"Sec.  36.  Bra/n4ed  Cdna,  Jarn  or  Battles  Not  to  he  Sold,  R^Marke4  or  U»€4 
Without  Consent  of  Otoner^ — No  person  shall  hereafter  without  the  consent  of 
the  owner  or  shipper,  use,*  sell,  dispose  of,  buy  or  traflBc  In  any  milk  can,  jar 
or  bottle,  or  cream  can,  Jar  or  iE)ottle,  belonging  to  any  dealer  or  shipper  of 
milk  or  cream  residing  in  the  state  6f  New  York  or  ^Ise«^ere,  who  may  ship 
milk  or  cream  to  any  dty,  town  or  place  within  this  state,  liavifig  the  name 
or  initials  of  the  owner,  dealer  or  shipper,  stamped,  marked  or  fastened  on 
such  can,  jar  or  bottle,  or  wilfully  mar,  erase  or  change  by  re-marking  or 
otherwise  said  name  or  Initials  of  any  such  owner,  dealer  or  shipper,  so 
stamped,  marked  or  fastened  upon  said  can,  Jar  or  bottle.  Nor  shall  any 
person  without  the  consent  of  the  owner  use  spch  can,  jar  or  bottl^  for  any 
other  purpose  than  for  milk  or  cream;  nor  shall  any  person  without  the 
consent  of  the  owner  place  in  any  such  can,  jar  or  bottle,  any  substance  or 
product  other  than  milk  or  cream.** 

Counsel  for  the  respective  parties  differ  as  to  the  meaning  of  the 
section.  On  the  part  of  the  defendant  it  is  contended  that  a  dealer,  as 
well  as  a  shipper,  must  be  one  who  ships  milk  or  cream,  to  come  with- 
in the  statute;  while  the  Attorney  General  contends  that  the  dealer 
need  not  be  a  shipper,  and  further  that,  even  if  the  defendant's  coun- 
sel is  right  in  his  construction  of  the  statute,  the  evidence  is  sufficient 
to  sustain  a  finding  that  the  owner  whose  bottles  were  used  was  a 
dealer  who  shipped  milk. 

^s>For  other  cases  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Dlceets  Ik  Indexes 
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The  defendant  conceded  that  he  wa$  a  milk  dealer,  and  had  in  his 
possession  and  was  using  two  milk  bottles  belonging  to  one  John  Boi* 
Ictt,  without  the  consent  of  the  owner.  .  FoUett  iestified  that  he  ob- 
tained bis  miUc  from  farmers^  who  delivered  the  nuHc  at  various  rail- 
road stations,  and  the  milk-  was  shipped  to  him...  While  the  farmers 
advanced  the  freight,  he  refunded  the  same.  It  seems  quite  clear  that, 
when  the  farmers  delivered  the  mUk  at  the  railrrad  station,  their 
responsibility  therefor  ceased,  and  the  title  passed  to  Follett. 

I  am  of  the  opinion  that  the  statute  covers  two  (fistinct  classes,  viz 
dealers  and  shippers ;  that  a  dealer  need  not  be  one  who  ships  milk. 
But,  even  if  the  statute  covers  only  dealers  who  ship  milk>  I  think  the 
evidence  sustains  a  finding  that  JFoUett  was'  sudi  a  deieder. 

I  think  the  verdict  was  properly  directed,  and  that  the  judgment 
should  be  affirmed,  with  costs.    All  concur. 


■VT.,.:.!  r:,.  t 
(184  App.  Div.  533) 

.  POST  v.  LOUIS  et  ah 
(Supreme  Court,  Appellate  IMvlslcm,  Second  DepartiAent    October  31,  i918.> 

1.  ATroBNET  Awp  OusNT  ^s»49 — ^Appeaban^b  iw  Coubt — Investigation  of 

SniTus. 

Power  of  court  in  which  action  is  brought  to  inaulm'  whether  an  attor- 
ney appearing  before  it  is  one  of  its*  tiffieery,  entitled  to  appear  and  pre- 
sent issues,  nuay  be  exercised;  on  court's  own  motion,  howevei  'it  may  have 
been  informed.  .  '      ^ 

2,  Attobnet  and  Client  ^=»49 — Disciplinakt  Pboceedinos  bt  Bab  Associa- 

tion— Motion  fob  Leave  to  Intebvenk  in  Action.  • 

On  appeal  from  denial  by  Oounty  Court  of  local  bar  association's  motion 
for  leave  to  intervene  and  for  dimfttiwal  of 'complaint,  om  'inround .  that 
plaintUTs  attorney  la  employed  by  corporation  practicinf  law.  Appellate 
Division  will  not  reverse^  and  thus  impose  upon,  County  Court,  an  amicus 
curiae,  the  bar  association,  whose  advice  it  has  declined. 

Appeal  from  Kings  County  Coutt* 

Kctvoa  by  Evelyn  G.  Post  against  Aitietia  E.  Louisf  and  others.  Fxom 
an  order  denying  its  motion  for  leave  to  intervene,  and  for  dismissal 
of  the  complaint,  the  Brooklyn  Bar  Association  appeals.  Appeal  dis- 
missed. 

Argued  before  THOMAS,'  MILLS,  RICH,  PUTNAM,  and  KEI^ 
LY,JJ.    . 

Edward  H.  Wilson,  of  New  York  City,  for  appellant. 
Arthur  E.  Sutherland^  of,  Rochester,  for  respondent. 

THOMAS,  J.  There  are  tvyo  preliminary  *  questions :  .  (1)  Has  this 
court  power  to  review  the  order  of  the  County  Court  denying  the  peti- 
tion of  the  Brooklyn  Bar  Association  to  intervene?  (2)  If  there  is 
such  power,  should  it  be  exercised  ?  What  would  the  petitioner  have 
done?  The  motion  was  for  leave  to  intervene  herein,  and  after  sum- 
mary investigation  to  dismiss  the  complaint.  The  action  is  to  foreclose 
a  mortgage.    The  petitioner  has  no  interest  that  is  involved  in,  or  can 

^s>For  oUier  casea  see  warn  topic  k  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indezee 
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be  touched  by»  aoy  judgment  that  mky  be  rendencsd,  or  any  issue  that 
may  be  raised,  or  any  finding  of  fact  or  conclu^on  oi  law  that  may  be 
decided.  No  person,  either  a  party  ^r  entitled  to. be  such;  has  invited 
the  petitioner's  co-operation,  and  no  such  person  has  questioned  the 
validity  of  the  action  or  any  process  of  the  court  pertaining  to  ft.  There 
is  no  issue  presented  or  possible  that  the.  petitioner  could  aid,  or  of 
which  it  could  speak  or  advise  the  court.  It  simply  desires  to  interpo- 
late in  the  action  a  proceeding  to  determine  whether  the  attorney  ap- 
pearing for  the  plaintiff  and  prosecuting  it  so  appears  in  violation  of 
section  280  of  the  Penal  Law  (Consol.  Laws,  d  40),  which  declares  that 
corporations  or  voluntary  associations  shail>  not  practice  law.  The 
attorney's  employer  is  such  a  corporatiod*  If  it  should  appear  that 
such  law  is  violated  by  the  appearance  of  the  present  attorney  for  the 
plaintiff,  the  petitioner  would  have  the  ccxnplaint  dismissed. 

[1,2]  I  have  no  doubt  of  the  power  of  the  court  in  which  an  action 
is  brought  to  inquire  whether  an  attorney  appearing  before  it  is  one 
of  its  officers,  entitled  to  so  appear  and  present  issues.  Such  power 
may  be  exercised  on  the  court's  own  motion,  however  it  may  have 
been  informed.  In  such  case,  the  court  could  stay  the  action  pending 
investigation,  which  could  be  confided  to  the  conduct  of  the  present 
petitioner  or  similar  body.  The  trial  court  has  been  advised  of  the 
facts  on  which  the  disqualification  is  predicated,  and  has  declined  to 
make  the  investigation  in  this  action  or  to  stay  the  action  for  that  pur- 
pose. This  court  is  asked  to  review  the  decision  of  the  trial  court 
and  to  insist  that  it  shall  further  inform  itself  through  the  petitioner, 
andfupon  the  information  so  enforced  upon  it  dismiss  the  action.  The 
action  in  no  phase  possible  to  it  is  before  this  court.  There  is  no  mo- 
tion before  this  court  to  discipline  an  attorney.  If  there  were,  the 
court  could  pursue  its  established  practice,  and  then  the  question  of 
staying  the  attorney  in  his  alleged  unlawful  practice  could  be  consid- 
ered. Even  upon  the  facts  now  before  it,  this  court  could  institute  the 
usual  proceeding.  But  it  is  not  asked  to  do  so,  but  rather  to  adopt  a 
new  practice  of  imposing  upon  the  trial  court — in  this  instance  the 
County  Court — an  amicus  curiae  whose  advice  and  aid  it  has  declined, 
and  that  such  court  shall  proceed  to  make  an  investigation  that  should 
in  other  form  originate  in  the  Appellate  Division,  and  thereupon  make 
a  decision  that  no  one  interested  in  the  action  has  asked,  imd  which 
would  not  result  in  the  discipline  or  penalty  that  the  law  contemplates 
or  prescribes.  It  is  deemed  the  better  course  in  matters  of  discipline 
to  follow  the  ordained  methods,  in  the  use  of  which  this  court  usually 
depends  upon  the  vigilance  and  faithful  service  of  the  petitioner. 

The  appeal  from  the  order  of  the  County  Court  of  Kings  County 
should  be  dismissed,  without  costs.    All  concur. 
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MUNIOIPAL  OAB  CO.  07  CITY  OF  AliBANY  ▼.  PUBUC  SJSRVICB 
OOMmSBION^  SE3C0NP  J^ism^  et  al. 

(Hupreme  Court,  Ai>pellate  ]MT&h>n,  Third  Departmeiit.  ' '  Jfcreihber  18,  1918.) 

1.  TaiAi.  ^=s>4— Issue  ov  Law— De^uwi^r— STATomca 

By  Code  dr,  Proc.  (|  066,  967,  where  there  arisen  an  i$siLQ  of  law  and 
an  issue  of  fact,  defendant  having  demurred  to  thflfr  coknpfalnt/  the  issue 
of  law  must  be  tried  first,  untes  tim-fioort  directs  otherwise. 

2.  Injunction  ^s»ld6(l) — TsxPoaABT  Injunction— Nbcbssitt. 

Where  defendant  demnrr^  tQ  epmplaint,  so  that  there  was  an  issue 
of  law  as  well  as  of  nict,  issue  of  law'belng^  triable  first,  under  Code 
Qiv.  .IPtof^  If  99f^,  WJ^  H  was  unnecessary  'ta  gnuU  plaljitlff  temporary 
injunctioii  restraining  defendants  from  enforcing  statute  claimed  In 
action  to  be  unconstitutional. 

Api)eal  from  Special  Term,  Albany  County. 

Action  by  the  Municipal  Gas  Company  o^  the  City  of  Albany  against 
the  Public  Service  Conunission,  Second  Pii^tri^^  ^nd  the  Citjr  of  Al- 
bany. From  an  order  granting  motion  for  a  temporary  injunction 
against  them;  the  Conamissionythie  City,  and  the  Attorhej'  Genemrap- 
peal.    Or^er  rcrrersed,  and  motion  denied. 

See.  also, Ajip.  Div.  ^ — ,  172  N.  Y.  Supp.  908. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Ledyard  P.  Hale,  of  Albany,  for  appellant  Commission.     . 

Arthur  L.  Andrews,  Corp.  Cdunsel^  of  Albany,  ior  appellant  city 
of  Albany.  .        . 

WiHiam  L»  Ransom,  of  New*  York  City,  for  intervener  Public  Serv- 
ice Commission  of  First  District  \       .  . 

Merton  E.  Lewis,  Atty.  Gen.  (Wilbm-'W-  Chambers,  Deputy  Atty. 
Gen.,  of  counsel),  for  appellant  Lewis. 

Neile  F.  Towner,  of  Albany,  fox*  respondent  . 

PER  CURIAM.  The  action  seeks  to  have  chapter  227  of.  the  Laws 
of  1907  declared  unconstitutional  and  to  permit  the  plaintiff  to  charge 
a  higher  price  for.  gas  than. it. has  heretofore  charged  or  said  statute 
permits. 

[1,.2}  The  Public  Service  Commissiion  is  charged  by  section  72  of 
fhe  Public  Service  Conmiission.  Law  (Consol  Laws,  c  48)  with  the 
duty  of  prosecuting  violations  of  its  orders  or  of  the  law  relating  to  gas 
companies.  The  commission  demurred  to  the  complaint  September  6th. 
The  Attorney  General  answered  on  that  date,  denying  the  allegations 
of  the  complaint  and  the  briefs  indicate  that  the  city  of  Albany  has 
since  answered,  with  denials.  If  the  plaintiff  had  desired  a  speedy 
determination  of  the  matter,  the  demurrer  could  have  been  brought 
to  a  hearing' as  a  motion  and  the  legal  question  determined  in  the  usual 
manner.  The  Code  of  Civil.  Procedure  contemplates  that,  in  an  ac- 
tion where  there  arises  an  issue  of  law  and  an  issue  of  fact  the  issue 
of  law  shall  be  first  tried,  unless  the  court  otherwise  directs.  Sections 
966,967..  . 
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It  was  unnecessary  to  grant  the  temporary  injunction.  We  also 
conclude  that  there  is  grave  doubt  whether  the  complaiiit  states  a  cause 
of  action,  Lee  v.  O'Malley,  140  App.  Div,  595,  125  N.  Y.  Supp.  771, 
The  order  should^  be  reversed,  with  costs^  and  tlxe  motion  denied,  with 
costs. 

Order  reversed,  with  $10  costs  and  disbursfements,  and  motion  de- 
nied, with,  $10  costs. 


PEOPLE  V.  SCJtfEB  et  al.  '   \ 

(Supretne'  Court,  App^lliate  Divlfiloii,  Second  Depaytmeoit.  •  Not^mber  15,  1B13.) 

Names  ^=s>21 — Offensks — ^Doino'  Business  Undea  Assumed  .^aice. 

Defendants  were  g:uilty  of  having  filed  a  false  certificate  to  transact 
business  under  name  of  B.  B,  Fnrnituire  Company,  wliere  there  was  no  per- 
son l^  name  of  B.,  Interested  in  cohlj)any  at  firm  until  corporation  of  that 
name  was  later  creat!ed,  In  wtdcli  R.  B.'b  wife  was  Interested. 

Kelly  and  Mills,  J JVdissfentin^./  '     •  •_       -^' 

Appeal  ifom- Court  of  6t)ecial  Sessions  of  City?  .of  New  York, 

Barney  and  George  Scher  were  convicted  of.  conducting  business 
under  an  assumed  n^irtiCt  aii4  they  appeal.    Affirmed; ' 
'  See,  also,  In  re  Bauma'nti  Furmtiure  Co.,  163  N.  Y.  Supp.  360. 

Argued  bef6re  JENKS,  P.  J.,.and.MII,]wS,  BLACKMAR,  KEI^ 
LY,  and  JAYCOX,  JJ. .    .    ;  .    .    .        .;    .,   ..::.. 

Joseph  Gans,  of  New  York  City  1(0  A^ur  '^eoMVif  oi  New  York 
City,  on  the  brief),  for  appellants. 

-' John  E^'Ruston,  Aesfc  Oi^t' Attyli  oi  New  York  Qity  (Harry  E. 
Lewis,  Dist.  Atty.,  and  Harry  G.  Anderson,  A«it*  Dietv  Atty;  both  of 
Brobklyn,:otitJie  brittf),for  the  Peoplej     .'    ^rf\         '  f  .. 

JAYCOX,  J.  The  infonhalac^ii  filed  intfaiis  xttatter'acctises  the  de- 
fendants of  the  crime  of  conducting  business  under  an  assumed  name, 
it  al^O'  and  more  directly  afccu^s  the  defeodants  wifli  having  filed  a 
certificate  for  the  juse  of  a  family  namey  the  if  amity  name  socisM  not  be- 
ing the  true  ov  real  name  of  any  dne.of  tht>per80iis'o6nduct;in|^  or  in- 
tending to  conduct  said  business.  This  certificate  was  false,  without 
question.  Robert  Baumann^.^mamed  tBerein,  Wastnot  soterqsted  in 
die  cCMtnpany  mentioned  in  it.  •  His  wife  was  n^t.  interested  in  that 
company:  The  fact  that  she:>^as  interested  iti  the  Robert  Bamnann 
Furniture  Company,  Incorporated, -a  corporation^  does  not  alter  the 
fact  that  she  was  not  interested  in  the  Robert  fiaumana  Ftiiliitare 
Company,  a '(copartnership  os^  association,  of iihdividuials  ior  which 
said  certificate  wa^iiled.  The  filing  of  the  e^ificate  dofes  not:  create 
a  corporation,  hut  I  think  it  is  ai  fair  assumptian.  from  it  that  the  in* 
dividuals  named  therein  constituted  aiipartnership..  Jf  the  business 
was  in  fact  c6ndticted  by>tke  Banmanh  FnTnitbre^CcMiipaay,  Inoorpo* 
rated,  in  which  Mrs.  Banndann  was  a  istockhold^:-  the  certificate  was 
false  nevertheless—  '  .      •     .    ./ -       ;.   ]     .•  .*. 

First.  Because  the  Robert  Baumann  Furniture  Company,  mentioned 
in  the  certificate,  did  not  ,con4ucr  the"  husiness.-,  -  - ;  -  7    :     ,  ~ 

^S9For  oUier  cmob  sm  iame  topic  A  KBT-NUMBBR  In  aU  Key-NumlMred  Dicwts  A  Indexes 
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Second.  Because  Mrs,  Baumaim  Mras  not  interested  m  the  Robert 
Baumann  Furniture  Comp?my,  mentioned  in  the  certificate. 

Third.  The  statute  does  not  relate  to  corporations,  and  her  interest 
in  a  corporation  of  a  similar  name  was  not  the  interest  the  statute 
contemplates. 

Therefore  no  person  of  the  name  of  Baumann  was  interested  in  the 
Robert  Baumann  Furniture  Company,  mentioned  ii^  the  certificate. 
The  Robert. Baumann  Furniture  Company,  Incorporated,  did  not  come 
into  existence  until  some  time  after  the  transacticHi  complained  oi  It 
is  therefore  idle  to  claim  that  it  had  any  connecrti(>n  with  or,  in  any 
way  jpstified  the  filing  oi  such  a  certificate. 

The  record  is  very  unsatisfactory  and  confusing,  but  I  think  jt 
sufficiently  appears  from  it  that  the  defendants  Sled  a*  certificate  f of 
the  purpose  of  transacting  business  urtd^  the  name  of;  the  Robert 
Baumann  Eurniture  Compwiy,  and  there  was  no  person  by  the  name 
of  Baumann  interested  in  that  company.  ■•*       , 

The  judgment  should  be  affirmed^ 

JENKS^RJ^  and  BLACKMAR,  J.,  concur.        .  ' 

KELLY,  J.  I  dissent,  because  in  my  opinion  *  the  evMence  iiid  il6t 
justify  the  conviction  of  the  defendants  of  the  crime  with  -Which  f Hey 
were  expressly  charged  in  the  information  filed,  which  x>ct^forhied  th* 
same  function  as  an  indictment  in  a  court  of  record.  Code  Cr.  Proc. 
§§  742-743.  -  The  crime  of  "conducting  business  tinder  assumed  name'^ 
IS  defined  in  section  440  of  the'Petial  Law  (Consol.  Laws,-  c.  "40),  whicli 
is  derived  from  the  former  Penal  Code  section  363b,  added  by  Laws 
1900,  c.  216.  As  origtnally  enacted  it  provided  ^in  substance  that  no 
person  or  persons  should*  carry  on  business  under  afi  assumed  name,  of 
any  designation  other  than  the  real  name  or  names  of  the  indtviduafe 
conducting  the  business,  unless  a  certificate  was  filed  as  provided  in  the 
law.  By  Laws  of  1915,  c.  446,  an  additional  provision.  Was  added 
to  the  section,  in  effect  that  do  person  should  use  or  file  a  certificate 
for  the  use  of  any  family  name  in  carrying  on  business,  unless  the 
name  so  used  wjsistthe  trqe  of  real  name  of  the  person  or  one  of  the 
persons  conducting  the  business,  or  unless  the, persons  so  filing  tfnt. 
certificate  were  successors  in  interest  tp  some  one  lawfully  using  such 
family  name.  -p  >    .       .    .. 

When  the  district  attorney  filed  .the  information  ^g^inst  the  de- 
fendants, he  expressly  charged  them  with  violation  (rf  this  last  or  added 
provision.  He  charged  that  they  filed  a  certificate  for  the  ifse  of  a 
family  name,  viz.  •'if aumann,"  whereas  the  family' name  sp  used, was 
not  tne  true  name  of ,  any  one  conducting  or  intending  to  c^ilnduct  the 
business.  This  is  the  crime  alleged  against  the  defendants.  Ducingj 
all  the  time  covered  by  the  information,  the  business  conducted  by 
them  was  the  business  of  the  Baumann  Furniture  Company,  a  do- 
mestic corporation,  and  Amelia  Baumann  was  a  stockholder,  dil*6ctor, 
and  officer  of  that  corporation.  The»  corporatioa  had  been  enjoined 
from  using  the  name  ''Baumann,"  as  in  fraud.of.  the  rights, of.  $it.fur- 
niture  bouse  in  Manhattan.    Baumann  &  Co.  v.  Baumann,  170  App. 
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Div.  945,  155  N.  Y.  Supp.  1098;  Id.,  170  App.  Div.  950,  155  N.  Y. 
Supp.  1098.  These  defendants  had  been  fined  for  contempt  of  court 
for  violating*  the  injunction,  and  in  a  clumsy  effort  to  cover  their  tracks 
they  changed  the  signs  on  their  store  windows  to  "Robert  Baumann 
Furniture  Company"  and  filed  a  certificate,  with  one  Robert  Baumann, 
the  husband  of  Amelia,  to  the  effect  that  the  business  was  being  car- 
ried on  by  the  parties  named  in  the  certificate  under  the  new  name. 
But  the  certificate  was  false,  first,  becatisie  there  was  no  such  company 
or  copartnership  as  the  Robert  Baumann  Furniture  Company  in 
existence ;  second,  because  Robert  Baumann,  the  husband  of  Amelia, 
was  not  interested  in  the  furniture  business  at  all,  but  was  a  police- 
ijian,  and  prohibited  from  engaging  in  mercantile  pursuits;  third, 
because  the  business  was  still  the  business  of  the  original  Baumann 
Furniture  Company,  the  only  legally  organized  corporation,  it  be- 
longed to  the  stoddiolders  of  that  corporation,  it  was  their  property, 
and  the  profits,  if  there  were  any,  belonged  to  that  ciwnpany. 

If  the  charge  against  defendants  w^  that  the  tertificate  filed  by 
them  was  false,  the  proof  might  warrant  conviction.  When  the  charge 
is  made  under  and  expressly  coniioed  to  the  second  subdivision  of  the 
statute,  I  think  the  conviction  was  not  warranted,  because  the  evidence 
showed  that  the  business  conducted  was  the  business  of  the  Baumann 
Furniture  Company,  and  that  corporation  had  a  right  to  use  the  family 
narne  of  Amelia  Baumann,  the  officer,  director,  and  shareholder.  As 
against  the  rights  of  the  Manhattan  concern,  the  use  of  the  name  may 
have  been  wrongful,  as  indicated  by  the  injunction  granted ;  as  against 
Penal  Law,  §  440,  the  use  of  the  family  name  was  not  unauthorized 
and  was  not  a  crime. 

I  therefore  vote  to  reverse  the  judgment  of  conviction  of  the  Court 
of  Special  Sessions,  to.  remit  the  fine,  and  for  the  discharge  of  the 
defendants.  . 

MllylrS,  J-,  concur*. 


BAILEY  V.  CJOLUMBIAN  ROPE  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department    November  IS,  1918.) 

1.  Master  and   Servant  ^==»386(4) — Workmen's  Compensation — Comkuta* 

TION. 

State  Industrial  Commission  cannot,  under  Workmen's  CompensatioD 
liaw,  §  27,  direct  payment  to  state  insurance  fund  of  present  value  of 
future  installmeuts  of  OMnpensatloD  awarded  to  dependent  mother  of 
deceased  employ.^,  commuted  on  the  basis  that  sadi  an  award  is  of  value 
equal  to  a  life  award,  in  view  of  section  16,  subd.  4,  providing  that 
award  to  dependent  mother  is  only  payable  during  dependency. 

2,  MAffMiR  AND   Servant   «=»386(4) — Workmen's   Compensation — Cobcmxtta- 

'       TlON. 

The*basis  for  commutaticm  fixed  by  Laws  1917,  c.  705,  providing  that 
commutations  under  Workmen's  Compensation  Iiaw,  {  27,  shall  be  upon 
the  basis  of  the  Survivorship  Annuitants  Table  of  Mortality  and  the 
Remarriage  Tables  of  the  Dutch  Royal  Insurance  Institution,  would  not 
apply  to  an  award  to  a  mother  during  her  dependency. 
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Appeal  from  State  Industrial  Commission.  '       '    ^ 

Proceeding  by  Edith  Bailey,  on  behalf  of  herself,  brother,  and  sister 
of  Harry  Bailey,  deceased,  for  compensation  under  the  Workmen's 
Compensation  Law,  against  the  Columbian  Rope  Company,  employ- 
er, and  the  American  Mutual  Liability  Insurance  Company,  insurance 
carrier.  From  a  decision  of  the  State  Industrial  Commission,  direct- 
ing payment  to  the  State  Insurance  Fund,  under  section  27  of  the 
Workmen's  Compensation  Law,  of  the  present  value  of  future  install- 
ments of  compensation  awarded  to  the  dependent  mother  of  said  de- 
ceased, the  employer  and  insurance  carrier  appeal.    Reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Jeremiah  F.  Connor,  of  New  York  City,  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New 
York  City  (E.  C.  Aiken,  of  Albany,  of  counsel),  for  State  Industrial 
Commission. 

JOHN  M.  KELLOGG,  P.  J.  By  subdivision  4  of  section  16  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67),  an  award  to  a 
dependent  mother  is  only  payable  during  her  dependency. 

[t]  In  Adams  v.  New  York,  Ontario  &  Western  R.  R.  Co.,  175 
App.  Div.  714,  161  N.  Y.  Supp.  919,  and  220  N.  Y.  579,  114  N.  E. 
1046,  it  was  held  that  the  commission  could  not  commute  future  pay- 
ments directed  to  be  made  to  a  widow  during  widowhood.  After  that 
decision  it  was  provided,  by  chapter  705  of  the  Laws  of  1917,  that 
commutations  under  section  27  shall  be  upon  the  basis  of  the  Sur- 
vivorship Annuitants  Table  of  Mortality  and  the  Remarriage  Tables 
of  the  Dutch  Royal  Insurance  Institution.  That  amendment  was 
intended  to  permit  the  commutation  of  an  award  payable  to  a  widow 
during  widowhood,  and  to  fix  a  basis  for  such  commutation.  But  that 
basis  would  not  apply  to  an  award  during  dependency.  Neither  would 
a  life  table  furnish  any  basis  for  such  commutation. 

[2]  It  is  evident  that  the  commission  treated  the  award  in  this 
case  as  one  payable  during  life,  but  by  subdivision  4  of  section  16  of 
the  Workmen's  Compensation  Law  it  continues  only  during  depend- 
ency. The  commission  cannot  determine  that  such  an  award  is  of 
value  equal  to  a  life  award  and  compute  it  on  that  basis.  The  appeal, 
therefore,  is  governed  by  the  Adams  Case. 

The  decision  should  be  reversed.    All  concur. 


PEOPLE  V.  OKOSSMAN. 

<Supreme  Court,  Appellate  Division,  Third  Department    November  18,  1918.) 

OUMiKAL  Law  «=»531(3),  535(1)— Sufficiency  of  Evidekcb— Confession. 

In  proeecotion  for  murder,  evidence  held  to  show  that  defendant's  con- 
fession, the  only  substantial  evidence  connecting  him  with  the  crime,  was 
procured  by  tiireats  of  bodily  harm,  by  actual  bodily  harm  and  lU  usage, 
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and  by  promise  of  district  attorney,  and  did  not  warrant  convlctiLon,  in 
view  of  Code  Gr..Proc.  §  395;  proof  that  the  crime  charged  has  been 
committed  being  necessary. 

Cochrane  and  Henry  T.  Kellogg,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Essex  County. 

Fred  Grossman  was  convicted  of  murder  in  the  second  degree,  and 
he  appeals.    Reversed,  and  defendant  remanded  to  custody. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Patrick  J.  Finn,  of  Ticonderoga  (H.  E.  Owen,  of  Port  Henry,  of 
counsel),  for  appellant. 

O.  Byron  Brewster,  of  Elizabethtown,  for  the  People. 

JOHN  M.  KELLOGG,  P.  J. .  The  dead  body  of  William  King  was 
found  about  midnight,  March  19,  1913,  near  the  railroad  track,  in  a 
position  from  which  it  would  naturally  be  inferred  that  he  had  been 
killed  by  the  train  which  passed  shortly  before  the  dead  body  was 
found.    There  were  injuries  upon  the  head  and  other  parts  of  the  body. 

The  defendant  and  Stafford  were  arrested,  an  inquiry  was  had 
before  the  coroner,  and  they  were  committed  to  the  jail  by  the  coroner 
on  Thursday,  March  21st,  about  2  o'clock.  Sunday  night  the  sheriflF 
told  the  prisoners  that  he  had  been  served  with  an  order  to  turn  them 
over  to  the  detective.  They  objected  to  going,  but  the  sheriff  told 
them  they  must,  and  about  11  o'clock  at  night  ihcy  were  removed  by 
the  detective  from  the  county  jail  at  Elizabethtown  to  Westport,  a 
distance  of  eight  miles,  where  they  remained  handcuffed  to  each  other, 
seated  in  chairs,  until  about  4  o'clock  next  morning  when  they  were 
put  upon  a  train  and  taken  to  Port  Kent,  and  from  Port  Kent  to 
Keeseville,  by  automobile,  arriving  at  KeeseviUe  at  7  o'clock  in  the 
morning.  At  Keeseville  they  were  placed,  each  in  separate  rooms, 
across  the  hall  from  the  office  of  the  district  attorney,  and  remained 
handcuffed  to  the  arm  of  a  chair  from  that  time  until  8  o'clock  on 
Tuesday  evening,  except  when  they  went  to  the  toilet  or  to  their 
meals.  The  defendant  had  been  drinking  hard  on  the  19th,  and  during 
that  night  and  until  the  confession  was  made  he  had  been  in  a  very 
bad  physical  and  mental  condition.  He  had  not  slept  from  Sunday,  the 
23d,  to  Tuesday  night,  the  25th.  At  about  8  o'clock  Tuesday  evening 
the  district  attorney  and  the  justice  of  the  peace»were  brought  into 
his  room.  The  confession,  which  had  been  reduced  to  writing,  was 
read  to  the  defendant,  and  the  district  attorney  told  him  that,  if  he  made 
the  confession,  it  could  he  used  against  him.  The  defendant,  how- 
ever, signed  and  swore  to  it,  asking  the  justice  what  he  supposed  would 
be  done  with  him.    These  facts  are  practically  without  contradiction. 

While  the  order  from  the  cororior  required  tiic  sheriff  to  deliver  the 
prisoners  over  to  an  unknown  private  detective,  the  fact  remains  that 
such  order  was  not  made  for  the.  purpose  oi  any  judicial  inquiry  or 
investigation,  but  was  made  solely  for  the  purpose  of  taking  the  de- 
fendant from  the  jail  illega;lly,  and  to  enable  the  detective  to  force 
from  him  a  confession*    The  invalidity  oi.the  order  appears  on  its 
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face.  We  auist  oohdude  tfaftt  the  district  attorney  and  the  coroner 
were  parties  to  the  illegal  act.  Certainly  the  detective  was  acting  for 
the  district  attorney,  and  was  engaged  by  him  for  the  purpose  of  ex* 
torting  a  confession  from  the  defendant  and  Stafford.  The  defendant 
swears  that  the  detective  visited  him  frequently,  using  threats  and 
coarse  and  brutal  language  to  him,  demanding  in  various  forms  that 
he  admit  that  he  killed  the  man.  Defendant  always  protested  his  in- 
nocence.   The  defendant  swears  with  reference  to  the  last  interviews : 

*The  next  morning  be  came  in  agftin  ttie  same  way  after  breakfast.  He 
says:  'Will  yon  adiait  now  you  Idllod  that  man?'  'No.  air:  I  did  not  kill 
that  man.'  He  «ay9:  'You  are  a  damned  Uar;  you  did  kill  him.'  I  says: 
'I  did  not  kill  that  man.'  He  kept  that  same  thing  up  again,  and  then 
went  away  and  left  ma  Ha  ^ent  away  and  left  me  there  Jusrt  the  same  as  I 
was  bef(»«,  handcalTM'to  the  chair,  no  sleep,  no  rest  could  not  apeak  to 
anybody,  would  not  evoi  glye  me  any  tobaeoo  to  chew  or  smoke,  aa  I  was 
nsed  to.  that  I  was  in  misery  all  the  time.  I  was  in  the  chair,  and  oould 
not  move  out  of  this  chair.  Something  like  a  swing  chair.  Just  about  the 
same.  It  had  an  arm,  and  my  right  hand  was  fastened  to  it  all  the  while. 
So  Tuesday  night,  Tnesday  afternoon,  he  eame  in  again  and  had  the  same 
thing  over  and  over  again.  I  told  him  I  did  not  do  it,  aUd  I  told  tha  truth,  X 
am  as  innocent  as  a  dilld«  but  he  kept  it  up.  I  told  him  I  did  not  do  it,  so  he 
got  sick  of  asking  me  and  went  away.  That  night,  along  during  the  evening, 
he  came  in  again  and  said:  *God  damn  you,  you  know  you  killed  that  man; 
admit  you  killed  him,'  I  says :  'I  did  not  kill  him ;  I  never  kUled  that  man, 
never  had  anything  to  do  with,  it'  'Ton  know  you  did,'  he  says ;  'don't  caU 
me  a  liar;  if  you  do.  I  will  knock  your  God  damn  brains  out  bere,'  and  he 
walked  up  and  stuck  his  fist  in  my  face.  *I  could  knock  you  into  small  pieces, 
amall  enough  to  pack  in  a  market  basket.'  I  says,  'I  did  not  kill  him;'  and 
then  he  turned  and  says,  'If  yon  will  admit  that  you  killed  that  m^,  we  will 
call  it  an  aeddent  and  let  you  off.'  I  says,  'I  will  do  or  say  anything  to  get 
out  of  here.'  I  could  not  stand  it  any  longer^  I  had  been  there  three  ni^ts 
and  two  days  and  had  no  sleep.  I  says,  *I  will  do  anything,  I  will  say  any- 
thing, to  get  away  from  here;  take  me  into  lia  Duke's  office.'  Aft^r  that 
he  took  me  into  La  Duke's  office  and  got  to  work.  He  says,  'Xou  said  so;'  and 
I  says,  'Yes.'  I  answered  his  auestione  as  he  went  along ;  as  he  made  it  ouc 
his  own  way,  I  answered.  When  he  got  it  made  out,  it  was  typewritten,  and 
I  signed.  Just  before  I  went  to  sign  the  paper,  "my  hand  shook  so  I  conld  not 
sign  them,  and  he  says  to  somebody,  I  do  not  remember  who  was  there,  'If  you 
won't  say  nothing,  I  will  have  him  get  yon  a  little  whisky.'  So  he  got  a 
half  a  pint  of  whisky,  and  gave  me  a  drink  of  that  whisky.  I  took  a  couple  of 
drinks,  and  then  I  signed  the  paper.  I  drank  the  half  pint,  and  then  they 
took  me  into  another  room,  where  Shepard  was,  and  they  had  a  lunch  and 
a  bottle  of  beer." 

After  the  confession,  the  defendant  was  returned  to  the  jail  at 
Elizabethtown. 

The  detective  denies  that  he  used  threats  or  made  the  promise ;  but, 
considering  the  high-handed  and  illegal  acts  upon  his  part,  he  and 
those  acting  with  him  are  discredited,  and  it  is  not  unfair,  where  they 
and^the  defendant  disagree,  to  treat  the  defendant  as  telling  the  truth. 
The  evidence  shows  clearly  that  the  defendant  was  a  man  of  good 
character.  He  was  a  hard  tirinker  and  frequently  intoxicated.  Up 
to  ths*  time  that  apparently  was  the  only  blemish  upon  his  character. 

It  is  urged  that  the  defendant's  inquiring  of  the  justice  of  the  peace 
what  would  be  done  with  him  negatives  the  idea  that  he  had  been 
promised  immunity.  Whatever  effect  it  has  we  feel  is  in  the  opposite 
direction.     It  is  quite  natural,  if  the  confession  had  been  obtained 
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under  a  promise  of  imtnunity,  that  when  defendant  was  confronted 
with  the  district  attorney,  and  told  that  it  would  be  used  against  him, 
he  would  be  in  doubt  as  to  what  his  situation  was.  It  is  generally 
understood,  I  think,  by  men  of  the  defendant's  intelligence,  that  the 
punishment  of  murder  is  death ;  biit,  after  confessing  to  the  crime  of 
murder,  we  find  him  in  doubt  as  to  what  would  be  done  with  him. 
Apparently  the  confession  was  taken  down  by  a  stenographer  and 
committed  to  typewriting.  The  defendant  says  that  the  answers  were 
substantially  dictated  by  the  detective.  It  is  significant  that  the  ste- 
nographer's evidence  is  not  found  in  the  record  as  to  the  manner  of 
and  the  circumstances  under  which  the  confession  was  made.  It  was 
too  late  for  the  defendant,  when  confronted  by  the  district  attorney  and 
the  magistrate,  to  rescind  his  confession,  which  was  already  in  writing 
and  had  been  made  in  the  presence  of  the  detective  and  the  stenog- 
rapher. 

Aside  from  the  confession,  there  is  no  substantial  evidence  connect- 
ing the  defendant  with  the  crime,  and  a  conviction  could  not  be  had. 
The  conviction,  therefore,  rests  entirely  for  its  substantial  support 
upon  the  confession.  It  is  desirable  that  real  criminals  should  be 
convicted ;  it  is  undesirable  that  the  officers  of  the  law  should  become 
criminals  in  trying  to  punish  crime.  It  is  better  for  the  public  wel- 
fare that  a  criminal  escape  punishment  than  that  punishment  should 
follow  such  illegal  and  high-handed  action  upon  the  part  of  the  dis- 
trict attorney  and  his  agent,  the  detective. 

It  may  be  that  the  defendant  committed  the  crime.  If  he  did,  it  is 
more  probable  that  it  was  committed  in  flie  boathouse  at  the  fight, 
rather  than  that  the  defendant  followed  the  decedent  900  feet  and 
then  killed  him.  But  if  the  confession  had  been  that  the  crime  was 
committed  at  the  boathouse,  a  claim  of  self-defense  would  naturally 
arise,  and  the  detective  may  have  thought  it  was  better  to  show  that 
the  crime  was  committed  at  the  railroad  as  a  cold-blooded  murder. 
If  in  a  drunken  fight  King  was  killed,  it  might  not  be  unreasonable 
that  the  parties  causing  the  death,  to  conceal  their  crime,  might  re- 
move him  to  the  railroad  track  and  place  him  where  it  would  seem  that 
the  approaching  train  had  killed  him.  The  defendant  was  sentenced 
October  2,  1913,  for  a  minimum  term  of  20  years  at  Dannemora. 
The  cause  of  justice  will  receive  less  detriment  if  the  defendant  es- 
cape further  punishment  on  account  of  this  drunken  row  than  it  will 
if  a  conviction  obtained  in  this  illegal  manner  is  allowed  to  stand. 

Section  395  of  the  Code  of  Criminal  Procedure  permits  the  confes- 
sion of  a  defendant  to  be  used  as  evidence  against  him,  unless  made 
under  the  influence  of  fear  produced  bv  threats,  or  unless  made  upon 
a  stipulation  of  the  district  attorney  that  he  shall  not  be  prosecuted 
therefor ;  but  it  is  not  sufficient  to  warrant  a  conviction  without  proof 
that  the  crime  charged  has  been  committed.  We  think  it  is  evident 
that  this  confession  was  procured  by  threats  of  bodily  harm,  and  by 
actual  bodily  harm  and  ill  usage  of  the  defendant,  and  by  the  promise 
of  the  district  attorney,  made  through  the  detective,  his  agent,  that  if 
defendant  would  admit  the  murder  it  would  be  treated  as  an  acci- 
dent, and  not  a  crime.    Aside  from  the  confession,  .it  is  difficult  to  say 


Digitized  by 


Google 


Sup.Ct.)  FBOFLB  V«  OKOS6HAN  671 

that  the  evidence  shows  that  the  crime  of  murder  was  committed. 
Upon  the  evidence  we  are  satisfied  that  the  guilt  of  the  defendant  has 
not  been  proved  beyond  a  reasonable  doubt,  and  that  JMstice  requires 
a  new  trial. 

The  conviction  should  therefore  the  reversed/  upon  the  law  and  the 
facts,  and  the  defendant  returned  to  the  custody  of  the  sheriff  of 
Essex  county,  there  to  await  trial,  or  such  further  proceedings  in  this 
snatter  as  may  be  proper. 

LYON  and  WOODWARD,  JJ.,  concur. 

COCHRANE,  J.  (dissenting).  The  methods  employed  leading  up  to 
the  confession  cannot  be  justified  or  approved.  But  that  question  is 
not  an  issue  on  this  appeal.  The  real  question  is :  Was  the  conf es* 
sion  a  truthful  one?  The  trial  justice  could  not  excli^de  it  from  evi- 
"dence.  All  the  facts  and  circumstances  leading  up  to  it,  as  claimed 
both  by  the  defendant  and  the  prosecution,  were  given  to  the  jury. 
In  a  charge  against  which  no  criticism  is  made  the  jury  were  in- 
structed to  consider  these  facts,  and  if  they  concluded  that  the  con- 
fession was  not  voluntary,  or  not  in  accordance  with  the  facts,  they 
should  disregard  it.  The  charge  as  elaborated  was  more  favorable 
to  the  defendant  than  he  could  legally  require.  The  jury  had  the 
great  advantage,  not  possessed  by  us,  of  being  able  to  consider  the 
personality  of  the  defendant  as  a  witness,  and  after  hearing  and  con- 
sidering his  testimony  in  the  light  of  his  appearance  have  concluded 
that  when  he  made  his  confession  he  told  die  truth,  and  that  he  was 
not  telling  the  truth  at  the  trial.  I  cannot  resist  the  conclusion  that 
their  jud^ent  on  a  question  of  that  kind  is  better  than  the  judgment 
of  the  court  possessing  less  favorable  opportunities  than  the  jury  for 
reaching  a  correct  conclusion  on  that  question;  and  if  the  jury  was 
right  on  that  question  that  is  conclusive.  They  evidently  did  not 
believe,  as  it  seems  to  me  most  men  will  not  believe,  that  the  methods 
used  leading  up  to  the  confession,  even  if  occurring  exactly  as  the 
defendant  described  them,  would  extort  from  an  innocent  man  a  con- 
fession of  a  crime  which  might  be  punishable  with  death.  The  de- 
fendant is  on  trial  here,  and  not  the  parties  who  procured  his  con- 
fession. A  reversal  of  this  judgment  does  not  reach  them.  If,  as  inti- 
mated in  the  prevailing  opinion,  the  officers  of  the  law  also  became 
criminals,  that  does  not  mitigate  the  crime  of  the  defendant.  If  two 
crimes  are  committed,  one  is  not  punished  by  allowing  the  other  to  go 
unpunished. 

Believing  that  the  verdict  of  the  jury  was  intelligent  and  fair,  and 
that  the  conduct  of  the  trial  by  the  trial  justice  was  free  from  error, 
I  cannot  assept  to  a  reversal  based  on  a  collateral  impropriety  entirely 
disconnected  with  the  trial  and  not  affecting  the  integrity  of  the  ver- 
dict. 

HENRY  T.  KELI^OGG,  J.,  concurs. 
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(184  App.  Dlv,  53^ 

DObSWOBTH  ▼.  OHBISTOFFBR  HANNEVIG.  Tme. 

(Supreme  Court,  Appellate  Dlvtelon,  Second  Department.    October  31,  1918.) 

Vendor  and  Pubchaseb  ^=»16(4) — Ricautt  of  Assent— Patmewt  in  Escbow. 
Where  defendant  oflPered  to  buy  land  from  plaintiff.  Initial  payment  in 
escrow  to  be  released  after  receipt  of  clear  title,  but  plaintiff's  acceptance 
was  conditioned  that  pajonent  in  .eacn>w  be  check  to  hlA  order,  to  be  re- 
leased on  certification  by  trust  c(»npany  holding  it  M  to  decur  title,  tbere 
wns  no  binding  contract  of  sale. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Michael  J.  Dodsworth,  as  sole  acting  executor,  etc.,  of 
Mary  Ann  Young,  defceased,  against  Christoflfer  Hannevig,  Incorpor- 
ated. From  an  order  denying  its  motion  for  judgment  on  the  plead- 
ings, defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  THOMAS,  MILLS,  RICH,  PUTNAM,  and  KEL- 
LY, JJ. 

Lawrence  E.  Brown,  of  New  York  City,  for  appellant 
Julius  Schwartz,  of  Brooklyn  (Michael  Furst,  of  Bro<rfdyn,  on  the 
brief),  for  respondent 

RICH,  J.  The  complaint  alleges  a  contract  contained  in  three  let- 
ters, which  are  made  a  part  thereof,  and  the  only  question  presented 
is  whether  these  letters  constitute  a  valid  and  landing  contract  be- 
tween the  parties  for  the  purchase  and  sale  of  the  lands  described 
in  the  complaint  The  first  letter,  Exhibit  A,  is  addressed  to  the  de- 
fendant by  the  plaintiff,  in  which  he  offers  to«fll  for — 
"two  hundred  tliousand  <$200bO(K»  dollars,  to  be  paid  tor  as  follows:  Twenty- 
five  thousand  ($25,000)  dollars  to  be  paid  down  at  once  on  contract  and  the 
smn  of  one  hvmdred  seventy-five  thousand  ($175,000)  dollars  on  the  closing  of 
title,  which  shall  be  no  later  than  ninety  (90)  days  from  date,  the  property  to 
be  subject  to  a  fifty  thousand  ($50,000)  dollar  mortgage,  which  can  be  paid  off 
at  any  time,  or  deducted  from  the  purchase  priee." 

The    second.    Exhibit  B,  is    a  coimter  proposition,    addressed  to 

plaintiff  by  defendant,  as  follows : 

"We  have  your  favor  of  even  date,  and  in  r^ly  b^  to  offer  yon  $175,000 
for  Mai'y  A.  Young's  real  estate  shown  on  the  map  received,  $25,000  to  be 
placed  in  escrow,  the  balance  within  ninety  days  after  the  receipt  of  a  dear 
and  satisfactory  title  to  the  property ;  contract  to  be  drawn  up  by  oar  lawyer, 
Mr.  Ralph  James  M.  Bullowa. 

"It  is  understood  that  there  is  a  mortgage  on  the  properly  o£  $50,000^  whldi 
can  remain  or  be  paid  off  in  our  option." 

To  which  plaintiff  replied  (Exhibit  C),  as  follows: 

*'In  reply  to  yours  of  January  21st,  I  beg  to  state  that  I  accept  your  offer  of 
$175,000  for  the  property  of  the  estate  of  Mary  A.  Young,  a»  shown  on  the 
map  herewith  attached,  .entitled  *Map  of  the  property  of  Mary  A.  Young* ; 
$25,000  to  be  paid  down  on  signing  of  contract,  check  to  be  made  to  my  order 
and  placed  in  escrow  with  the  Title  Guaranty  &  Trust  Company  in  the  Brook- 
lyn oflice.  Said  amount  to  be  released  to  me  upon  the  Title  Guaranty  &  Tmst 
Company  certi^lng  a  clear  title  to  said  property.  The  balance  to  be  paid 
within  ninety  days  after  a  report  by  the  Title  Company  that  a  good  title  can  De 
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deliTered.   If  tbfa  moMgage  of  I601O0O  remaiiiB,  tUs  ammmt  maar  be  d^nctea 
from  tbe  flnfil  tiaymeia.'' 

It  appears  that  the  price  is  acceptable  to  the  plaintiiOf,  and  he  agrees 
that  the  contract  shall  be  drawn  by  defendant's  lawyer.  He  makes  it 
a  condition,  howerer,  that  the  $25,000  to  be  placed  in  escrmv  shall 
be  a  check  to  his  order  and  placed  with  the  Title  Guaranty  &  Trust 
Company,  to  be  released  to  him  upon  the  Tjrust  Company's  certifying  a 
clear  title  to  the  property^  instead  of  "after  the  receipt  of  a  clear  and 
satisfactory  title,  as  conditioned  in  diefendant's  letter,  Exhibit*  B. 
There  is" no. allegation  that  defendant  assented  to  this.  Can  it  be  said, 
under  the  circumstances,  that  the  minds  of  the  parties  met?  V  think 
not.  The  offer  of  the  (JefendaM  was*  riot  accepted  in  tetms,  and  no 
evidence  of  a  valid  contract  is  disclosed. 

It  follows,  therefor^,  that  the  order  must  be  reversed,  With  $10 
costs  and  disbursements, '  the  motion  sustained,  with  codtS,and  the 
complaint  dSsniisis^d.       • .  '   '  ' 

AD  concur^,  except*  FUTNAKT,- J.,  not  voting. 


(184  App.  Dlv.  M7)': 

HAT  V.  RBPUBIjIO  TRAblKG  Ca 

(Supreme  Coart,  'Appellate  Division,  Second  p^partment    October  31,  1918.) 

1.  DiscovEBT  «Es>99— Obdsb  GiytNo  BioHt  to  iSKAiaifS  Books  and  Pafsbs. 

Order  giving  plaintiff  right  to  examine  any  priyate  papers  or  books  of 
defendant  was  too  broad,  and  should  have  been  confined  to  authority  to 
inspect  books  and  papers  in  so  far  as  relating  to  subject  of  action. 

2.  OxscovEBT  «Es>97CD — ^Application  to  Examuyi;  Papebs  and  Books. 

Approved  practice  in  making  application  for  order  giving  right  to  ex- 
amine defendant's  bOQks  sjid  papers  .Is  to  ^pecl4r  portlcuiar  books  and 
pai>ers  sought  to  be  examined. 

Appeal  from  Special  Term,  Kings  County.. 

Action  by  John  J.  Hay  against  the  ^Republic  Trading  Company. 
From  an  order,  as  resettkd,  directing  discovery  of  books  and  papers 
of  defendant,  it  aiq>eals.  Order  reversed^  and  motion  denied  without 
prejudice. 

Argued  before  THOMAS,  MILLS,  RICH,  PUTNAM,  and  KEL- 
LY, JJ. 

Wales  F.  Severanyce,  of  New  York  City,  for  appellant. 
Max  H»  Newman,  of  Brooklyn,  for  respondjent. 

RICH,  J,  This  appeal  is  from  an  order  directing  discovery  of 
books  and  papers  of  the  defendant 

The  motion  was  for  leave  to  inspect  and  copy  items  in  the  bodes  of 
account  in  possession  of  defendant,  etc.,  and  the  order  provides : 

That  "defendant  produoe  and  deposit  with  the  clerk  of  this  court  the  books 
of  account,  documents,  and  aU  other  papers  and  books  containing  the  trans- 
actions of  said  defendant  between  May  26,  1916,  and  November  26,  1917,  and 
that  said  books  and  i>oper8  remain  subject  to  flie  ln^)ectlon  and  copy  of  the 
plalntiif  and  his  attorney  herein,  and  such  accountants. as  said  plaintiff  may 

^sa»FDt  oIlMr  CMM  urn  mmm  topift  *  KBY-NUMBBB  in  aU  Key-NualMrtd  DicMte  4  IiMtezes 


Digitized  by 


Google 


574  iTff'Mlw  TOftfc  stTPMaSEKc:'  (Sup.  Cl 

employ,  for  Che  spb.4Se  of  30  dayA  after  sucb  deposit  and  notke  thereof  to  bis 
attorneys,  or  that,  In  place  of  depositing  with  said  deriL  of  tills  court  the 
said  books  of  account,  documents,  and  other  papers,  defendant  may  retain 
them  at  Its  business  office,  in  which  case  It  shall,  .within  5  days  after  tbe 
service  upon  its  attorney  of  a  copy  of  this  order,  notify  plaintifTs  at- 
torney of  Its  election  to  retain  said  books  of  account,  dopum^ts,  and  all 
other  papers  and  books,  and  the  same  shall  thereupon  be  open  to  the  inspec- 
tion and  copy  by  plaintlfT,  his  attorney,  his  accountants,  and  assistants  from  1 
to  5  p.  m.,  on  each  business  day." 

[t,  2]  The  order  gives  to  plaintiff  the  right,  to  examine  any  private 
papers  or  books  of  defendant,  and  in  this  r^pect  it  is  entirely  too 
broad  J  While  great,  liberality  has  been  shown  m  extending  the  right 
of  discovery  and  inspection,  I  am  unaware  of  any  authority  where  the 
privilege  of  examining  the  private  books  and  papers  of  a  party  to  an 
action  has  been  v^hdd,  unless  it  has  been  made  to  appear  that  the 
examination  of  the  p^irticular  books  and  papers  is  necessary.  The 
plaintiff  could  undoubtedly  make  a  case  entitling  him  to  inspect  de- 
fendant's books  and  papers,  in  so'  far  as  they;  relate  to.  ;the  subject- 
matter  of  the  action,  and  the  approved  practice  in  making  such  an  ap- 
plication would  be  to  specify:  the  particular  books  and  papers  sought 
to  be  examined.  The  court  may  then  judge  as  to. the  necessi^  for 
the  examination  and  give  directions  as  to  its  scvipe; 

Order  reversed,  and  motion  denied,  with  $10  co§ts  and  disburse- 
ments, without  prejudice,  however,  to  renewal  as  to  specific  books  and 
papers  shown  to  be  material.    All  concur. 


WIlXIAMS  v..  O'SHAUGHNBSST, 

(Supreme  Court,  Special  Term,  Oneida  County.    Sept^nber  7,  1918.) 

Injunction  ^=s>137(1)~~Tempobabt  Injunction — Communication  by  Mail- 
Annoyance. 

A  temporary  injunction  will  not  Issue  to  restrain  plaintiff's  former  at- 
torney merely  from  vnitlng  letters  to  her,  where  writing  and  sending  of 
letters  through  malls  Is  not  done  solely  to  annoy ;  It  not  appearing  that 
any  correspondence  was  mailed  after  objection  was  made  to  receiviig  it 

Action  by  Mary  Elise  Williams  against  John  J.  (yShaughnessy,  her 
former  attorney,  wherein  plaintiff  neither  alleges  money  damages  nor 
asks  a  money  judgment,  but  prays  a  temporary  injunction  restraining 
defendant,  durifig  the  pendency  of  the  action,  from  sending  letters  to 
her  through  the  United  States  mails',  and  through  them  communicat- 
ing with  her  in  any  way.  Plaintiff  alleges  that  the  letters  and  portions 
of  the  Holy  Bible  which  defendant  has  sent  to  her  have  unsettled  her 
nerves  and  aggravated  a  nervous  trouble  under  which  she  is  sufferii^. 
Motion  for  injunction  denied. 

David  E.  Powers,  of  Utica,  for  plaintiff. 
John  J.  O'Shaughnessy,  of  Johnstown,  pro  se. 

EMERSON,  J.  I  do.  not  think  an  injunction  will  lie  to  restrain 
mere  letters  written  as  such.     Doubtless,  howefvef,  when  it  is  done 
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soldy  for  thr  purpose  o£  annoyance,  and  has  fiiat  effect,  the  restrain- 
ing power  of  the  court  might  be  invoked. 

The  difficulty  in  this  case  is  that  no  case  seems  to  be  made  which 
.calls  upon  the  court  to  grant  a  temporary  injunction;  A  large  mass 
of  correspondence  is  presented,  some  of  which  might  be  most  pro- 
voking and  anpc^i^  when  sent  to  an  unwilling  person ;  but  it  does 
not -appear  that  any  of  these  letters  and  documents  were  mailed. ta 
plaintiff  after  objection  was  madfe  to  receiving  the  same. 

There  is  no  reason  why  the  defendant  should 'continue  to  send  com- 
mtmications  to  the  plaintiff  after  being  requested  not  to  do  so,  and  if 
he  should  persist  in  sending  the  same  the  plaintiff  may  renew  her  ap- 
plication for  a  temporary  injunction. 

Motion  denied,  without  costs,  with  leave  to  renew  on  additional  pa- 
pers.  Counsel  will  serve  copy  of  this  memorandum  with  order. 


GINSBUBG  V.  F.  W.  WOOLWOKTH  00. 

(Supreme  Oourt,  Appellate  Division,  Second  Department.    November  15,  1918.> 

Appeal  and  £|bsob  #=»1212(4) — ^Bsicand-^Ibsux  ajb  to  Dabcaob — Poweb  or 
-  TSIAI,  CotJBT. 

Where  case  was  remitted  to  Special  Term  by  Appellate  Division  to  as- 
certain damages,  which  plaintifT  lessee  suffered  by  reason  of  manner  m 
which  defendant  lessor  made  alterations,  and  to  render  money  Judgment, 
Special  Term  had  no  power  to  go  beyond  such  Umited  action. 

Appeal  from  Special  Term,  Westchester  County. 

Action'  by  Mayer  S.  Ginsburg  against  the  F.  W.  Woolworth  Com- 
pany.   Frgna  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

See,  also,  179  App.  Div.  364,  166  N.  Y.  Supp.  494. 

There  was  a  judgment  in  favor  of  defendant,  dismissing  the  complaint  on 
the  merits,  with  costs,  entered  in  the  office  of  the  clerk  of  Westchester  county 
on  the  &th  day  of  April,.  1918.  The  action  was  an  appeal  to  the  Supreme  Court 
in  equity  to  enjoin  the  defendant,  plaintiff's  lessor,  from  continuing  certain 
alterations  to  the  building  in  which  the  demised  premises  were  located,  and 
incidentally  for  damages  to  plaintiff's  leasehold,  and  to  his  business  as  a  den- 
tist, alleged  to  be  caused  by  the  alterations  to  the  building.  The  action  was 
first  tried  in  December,  191©,  and  Judgment  rendered  for  defendant.  Upon 
appeal  to  this  cotrrt  the  judgment  of  the  Special  Term  was  modified  (179 
Apf>.  Diy.  ^,  166  N.  T.  Supp.  494),  as  more  fully  appears  by  the  order  of 
this  court,  settled  aft^  thfe  reported  decision,  by  remitting  the  case  to  Spe- 
cial Term  to  ascertain  the  damages,  If  any,  which  plaintlif  suffered  by  reason 
of  the  tnanncnr  in  which  such  alterations  were  made,  and  to  render  a  money 
Jadgmcnt  therefor;  and,  as  modified,  the  judgment  was  afflnned.  The  case 
so  remitted  to  the  Special  Term  was  brought  on  for  trial  on  E^bruary  26,  1918, 
and  Judgment  rendered  for  defendant  on  a  finding  that  plaintiff  had  not  suf- 
fered damage,  and  plaintiff  appeals. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

David  Goldstein,  of  New  York  City,  for  appellant. 
Martin  A.  Schencfc,  of  New  York  City  (Charles  H.  Tuttle,  of  New 
York  City,  on.t^e  brief),  for  respondent. 
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BLACKMAR^  J.  Most  of  the  issues  in  the  case  were  disposed  of 
by  the  prior  judgment,  which  was  modified,  and,  as  modified,  affirmed, 
by  this  court.  A  new  trial  of  the  issues  was  not  granted ;  but  the 
case  was  remitted  to  the  Special  Term  for  a  limited  purpose,  beyond 
which  that  court  had  no  power  to  go.  Whether  the  claim  of  the  plain- 
tiff for  money  damages  rests  in  a  breach  of  the  express  covenant 
for  quiet  enjoyment,  or  in  an  action  on  the  case  for  damages  for  the 
wrongful  acts  of  the  landlord,  it  has  been  adjudicated  tiiat,  if  the 
plaintiff  establishes  by  evidence  that  the  manner  in  which  die  repairs 
were  made  injured  the  demised  premises  to  the  damage  of  plaintiff, 
he  is  entitkd  ta  a  judgment  therefor.  Many  of  the  questions  argued 
in  the  briefs  are  no  longer  open.  Whether,  after  the  determination 
that  plaintiff  is  not  entitled  to  equitable  relief,  a  money  judgment 
can  be  rendejred,  or  whether. a  cause  of  action  on  a  covenant  for  quiet 
enjoyment  exists  without  actual  or  constructive  eviction,  are  questions 
no  longer  open  for  discussion  in  this  case.  When  a  case  is  remitted 
to  Special  Term,  with  direction  to  take  a  certain  course  or  to  pro- 
ceed in  accordance  with  the  opinion,  that  course  and  no  other  can 
be  legally  takj?n.  Mindful  of  this  rule,  the  learned  trial  justice  decid- 
ed the  questions  of  fact  for  the  determination  of  which  the  case  was 
remitted.  We  have  examined  the  evidence,  and  see  no  reason  for  in- 
terfering with  the  findings  in  this  respect 

Judgment  aiiirmed,  with  costs.    All  concur. 


(184  App.  Dlv.  650) 
KAVANAUGH  v.  KAVANAUGH  B^NITTING  CX>.,  Inc^  et  al.  (two  cases). 

(Supfeme  Goort,  Ai^>el1ate  Diylslob,  Third  Department.    November  13,  1018.) 

1.  Pleading  ^=>350(3) — Motion   fob  Judgment  on   Pleaj)ings — ^Eftect  as 

ADViftstbit. 

A  motion  for  Judgment  on  the  pleadings  admits  Tor  the  purposes  of  the 
action  the  material  allegations  of  the  complaint,  but  no  other  allegation. 

2.  COEPOBATIONS    ^=»29l — OFFICERS — RXMOVAL. 

A  director  of  a  corporation,  who  owned  one-third  of  its  stock,  had  no  le- 
■  gal  grievance  on  account  of  his  removal  upoti  the  vote  of  the  balance  of 
the  stock. 

3.  CoBPOBATiONs  ^=»592 — DissoLTn:;joN — Gbounds — ^Etidbncs, 

Dissolution  of  corporation  on  account  of  a{)pareptly  insuperable  dis- 
agreement  among  the  only  three  stockholders  held  warranted. 
4»  Plidadino  ^^ofr-'FlBAjuD— Oowoluswn; 

Allegations  of  fraud,  constituting  mere  condusioiu^  oC  the  pleader  as 
deducf'd  from  the  acts  recited,  which  am  not  themselves  fraadoleat,  are 
insotQclent  upon  which  to  predicate  a  finding  of  fraud. 

Appeals  from  Special  Term,  Saratoga  Cotinty. 

Suit  by  George  W.  Kavanaugh  against  the  Kavanaugh  Knitting 
Company  and  others.  From  an  order  den)TTig  motion  for  m junction 
pendente  lite,  and  an  order  granting  defendanrs  motion  for  judgment 
on  the  pleadings,  plaintiff  appeals..   Affirmed. 

Argned'before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  X.  KELLOGG^  JJ. 
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George  T>.  Zahm,  of  New  York  diy  (A.  S.  Gilbert,  of  New  York 
City,  of  counsel),  for  appeJlatit. 

Brackett,  Todd,  Wheat  &  Wait,  of  Saratoga  Springs  (Edward  T. 
Brackett,  of  Saratoga  Springs,  of  counsel),  for  respondents. 

JOHN  M.  KELlrOGG,  P.  J.  The  object  of  the  action  is  to  have 
declared  invalid  a  resolution  of  the  directors  of  the  defendant  com- 
pany submitting  ^o  the  stockholders  the  question  of  its  dissolution, 
and  to  prevent  the  stockholders'  meetin|f  for  that  purpose.  The  cor- 
poration is  owned  by  the  plaintiif  and  his  brothers,  Charles  and  Fred- 
erick, each  owning  or  controlling  1,000  shares  of  the  capital  stock  of 
$300,000.  The  papers  read  upon  the  motion  show  clearly  that  the 
resolution  is  valid  and  that  the  injunction  was  property  denied. 

[1  ]  The  order  for  judgment  upon  the  pleadings  rests  upon  the  com- 
plaint Itself.  By  msJcing  the  motion,  the  defendants,  for  the  pur- 
poses of  the  action,  admit  the  material  allegations  of  the  complaint. 
Every  allegation,  inference,  and  conclusion  does  not  stand  admitted; 
the  admission  only  relates  to  the  material  allegations  of  fact  and  the 
reasonable  inferences  following  from  such  facts. 

[2]  Taking  the  complaint  as  true,  we  find  that  the  defendants 
Charles  and  Frederick  have  removed  the  plaintiff,  their  brother,  from 
the  directorate  and  all  official  connection  with  the  company.  While 
he  was  a  director,  he  was  in  a  hopeless  minority,  and  they  were  able 
to  pass  any  resolution  desired  bv  a  two-thirds  vote.  It  was  not,  there- 
fore, necessary  to  retire  him  from  the  directorate  in  order  to  carry 
out  any  scheme  or  purpose  they  might  have  against  him  or  the  com- 
pany. The  only  inference,  therefore,  properly  arising  from  his  re- 
moval, is  that  they  did  not  want  to  act  with  him.  He  has  no  legal 
grievance  on  account  of  his  retirement. 

They  voted  themselves  excessive  salaries,  and  refused  to  rescind 
the  resolution  at  his  request.  Thereupon  he  brought  an  actkm  against 
them  and  the  company  to  restrain  them  from  receiving  any  salary 
or  compensation  more  than  the  reasonable  value  of  the  services  ren- 
dered, which  action  is  still  pending.  The  defendant  brothers  caused 
to  be  passed  a  resolution  of  tfie  board  of  directors  that  it  was  advisable 
that  the  defendant  corporation  be  dissolved,  pursuant  to  section  221 
of  the  General  Corporation  Law  (Consoi.  Laws,  c  23),  and  called  a 
meeting  of  the  stockholders  to  pass  upon  that  question.  These  facts 
show  conclusively  that  a  state  of  hostility  exists  between  the  plain- 
tiff and  his  brothers,  the  stockholders  of  said  company,  that  he  is 
accusing  them  of  fraud  and  of  taking  money  from  the  corporation 
without  right,  that  they  refused  to  serve  for  less  tiian  the  compensation 
fixed  by  them,  and  that  the  plaintiflf  refuses  to  allow  them  to  have  the 
compensation  they  demand.  The  plaintiff's  supposed  grievance  is 
summed  up  in  the  fifty-second  paragraph  of  the  complaint:  That  the 
resolution  was  not  the  result  of  the  honest,  unbiased  judgment  of  the 
directors,  as  trustees  for  all  the  stockholders,  and  of  the  honest,  bona 
fide  consideration  of  any  facts  affecting  the  general  interest  of  the  cor- 
poration and  of  all  the  stockholders,  which  would  make  it  advisable 
that  the  corporation  be  dissolved;  and  that  the  resolution  so  passed 
172N.T.S.--37 
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iy  the  board  of  directors  "was  in  affirmative  bad  faith  and  for  the  sole 
purpose  of  permitting  the  individual  defendants  Charles  H.  Kav- 
afiaugh  and  Frederick  W.  Kavanaugh,  as  the  owners  of  two-thirds  of 
the  issued  and  outstanding  capital  stock  of  the  defendant  corporation, 
to  dissolve  the  same,  against  the  will  and  desire  of  the  plaintiff,  who 
is  the  owner  of  one-third  of  such  stock,  and  for  the  purpose  of  de- 
preciating the  value  of  the  corporate  property  and  of  the  plaintiff's 
proportionate  interest  therein." 

The  situation,  then,  is  that  two-thirds  of  the  stock  and  all  of  the 
directors  favor  a  dissolution  of  the  corporation ;  the  plaintiff,  owning 
one-third  of  the  stock,  objects,  and  the  reason  of  the  objection  is  that 
he  wants  the  business  to  continue,  but  is  unwilling  to  pay  the  broth- 
ers, who  manage  the  business,  the  sum  they  demand  for  their  services, 
and  wants  the  value  of  their  services  fixed  by  the  court.  Notwith- 
standing the  apparent  enmity  existing  between  the  brothers,  he  is 
seeking  to  have  the  court  compel  them  to  carry  on  this  business  for 
his  benefit,  against  their  wishes,  and  to  compel  them  to  work  for  less 
tlian  they  are  willing  to  accept.  The  paragraph  quoted  shows  an  ac- 
tual intent  to  dissolve  the  corporation.  The  action  and  motion  are 
based  upon  the  theory  that  dissolution  will  follow  unless  the  court 
prevents  it  The  claim  that  the  resolution  is  invalid,  because  two- 
thirds  of  the  stock  is  forcing  a  dissolution  upon  one-third,  is  of  but 
little  force,  as  the  statute  recognizes  the  right  of  two-thirds  of  the 
stock  to  control  upon  that  question* 

The  suggestion  that  it  will  depreciate  the  value  of  the  corporate 
properly  may  be  true ;  but  each  of  the  brothers  must  stand  an  equal 
loss,  and  if  the  plaintiff's  stock  is  depreciated  that  of  each  brother  will 
be  equally  defweciated.  All  stockholders  will  he  treated  alike.  There 
is  no  allegation  that  the  plaintiff  is  unable  to  take  care  of  his  interest 
on  a  public  sale;  or  that  any  advantage  is  to  be  taken  of  him  at  the  sale, 
or  by  reason  of  the  dissoluticm,  except  the  general  depreciation  in  the 
value  of  all  of  the  corporate  stock.  The  court  will  determine  when 
and  how  the  corporate  property  shall  be  sold,  and  will  impose  such 
terms  that  justice  will  be  done  to  all  the  stockholders. 

[3]  No  suggestion  of  any  wrong  to  the  plaintiff  is  made;  he  is 
simply  being  deprived  of  the  right  to  the  bendit  of  his  brothers*  serv- 
ices. The  directors  and  managers  of  the  business  are  free  men,  and 
may  work  or  not  as  they  desire.  They  may  refuse  to  work  unless  paid 
the  compensation  they  demand.  The  plaintiff  cannot  have  the  benefit 
of  their  services  unlesis  he  co-operates  with  them  in  making  an  ar- 
rangement, mutually  satisfactory,  for  compensating  them.  The  man- 
agement has  been  successful',  and  the  defendant  brothers  are  not  re- 
quired to  turn  it  over  to  the  plaintiff  or  to  strangers.  The  result 
follows  that,  unless  the  brothers  can  work  harmoniously  together,  the 
interest  of  the  stockholders  and  the  family  require  that  the  corporation 
be  dissolved. 

The  defendant  brothers,  by  becoming  directors,  did  not  abandon 
their  interests  as  stockholders,  or  their  right  to  protect  their  own  in- 
terests, or  put  themselves  in  a  position  where  they  must  forget  them- 
selves and  act  for  the  plaintiff.    They  represent  all  the  stock,  and 
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each  stockholder  niay  vote  Kis  stock  at  his  pleasure,  and  Ihe  real  in- 
terest of  two-thirds  of  the  stock,  so  long  as  the  other  third  shares 
proportionately,  must  control  the  corporation.  The  theory  of  a  cor- 
poration is  that  the  majority  rules,  except  in  cases  where  the  law  other- 
wise jM-ovides,  and  the  plaintiff,  when  he  acquired  his  interest  in  the 
corporation,  took  it  subject  to  the  right  of  control,  of  management, 
and  of  dissolution  by  the. other  two-thirds.  No  legal  right  of  the 
plaintiff  is  threatened.  If  he  loses  by  the  dissolution  of  the  company, 
it  is  an  incident  which  must  follow  ownership  in  any  stock  corpora- 
tion that  the  requisite  number  of  stockholders 'may  reqtrire  a  dissolu- 
tion when  desired.  No  rational  course  can  be  suggested  for  the  con- 
tinuance of  the  corporation  as  a  business  concert),  unless  the  brothers 
can  agree  upon  its  management  and  cease  to  use  the  corporation  and 
its  business  as  a  battle  ground. 

[4]  It  is  said  that  facts  were  not  brought  to  the  attention  of  the 
directors  at  the  meeting  which  indicated  that  the  dissolution  was  de- 
sirable; but  each:  director  came  to. the  meeting  with  all  the  knowl^ 
edge  which  he  as  a  stockholder  or  otherwise  had,  and  each  of  them 
knew  that  two-thirds  of  the  stock  desired  a  dissolutiooi,  and  they  also 
knew  that  two-thirds  of  the  stock  refused  to  continue  in  the  busi- 
ness with  the  plaintiff,  afid  that  the  directors  of  the  company  refused 
to  continue  business  relations  with  him.  They  also  knew  that  the  stock- 
holders couM  not  agree  about  the  management  of  the  business,  and 
that  an  unseemly  litigation  was  going  on,  to  the  disadvantage  of  the 
company  and  its  business.  The  facts  alleged  compel  the  conclusion, 
which  the  directors  arrived  at,  that  a  dissolution  is  desirable,  and 
Ihe  conduct  of  all  of  the  brothers  necessarily  led  to  that  result.  The 
allegations  of  fraud  and  of  bad  faith  are  entirely  immaterial,  and  are 
mere  statements  of  the  conclusions  which  the  pleader  puts  upon  the 
facts  alleged,  and  are  inconsistent  with  the  reasonable  inferences  to 
be  drawn  from  them.  A  mere  conclusion  that  an  act  is  fraudulent,  or 
was  done  for  a  fraudulent  purpose,  is  of  but  little  force,  when  no 
facts  are  alleged  sustaining  such  conclusion,  and  is  of  no  force  when 
the  facts  alleged  show  that  the  conclusion  is  without  foundation. 

Knickerbocker  v.  Groton  Bridge  &  Mfg.  Co.,  Ill  App.  Div.  145, 
97  N.  Y.  Supp.  595,  and  Elbogen  v,  Gerberaux-Flynn  Co.  et  al.,  50  App. 
Div.  623,  64  N.  Y.  Supp.  1,  show  that  a  mere  allegation  of  bad  faith. 
in  the  passage  of  such  a  resplution  cannot  defeat  the  aqtion  of  the 
directors  in  calling  a  stockholders'  meeUng  to  vote  upon  a  dissolu- 
tion. We  are  unwilling  to  say  that  there  can  be  no  case  where  the 
court  will  restrain  a  stockholders'  meeting,  and  declare  invalid  a  res- 
olution calling  such  meeting,  on  the  ground  that  it  was  a  fraudulent 
act.  If  such  proceeding  is  initiated  by  irresponsible  directors,  not  for 
the  purpose  of  dissolving  the  corporation,  but  for  stodcjobbing  purpos- 
es, or  to  benefit  a  rival  concern  in  which  they  are  interest^,  equity 
might  well  declare  the  resolution  void.  But  such  considerations  have 
no  application  here ;  there  is  here  a  real  intention  on  the  part  of  two- 
thirds  of  the  stock  and  all  of  the  directors  to  have  an  actual  disso- 
lution. The  holders  of  two-thirds  of  the  stock,  who  cannot  work  in 
harmony  with  the  plaintiff,  insist  on  severing  relations  with  him.    The 
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managers  of  the  business,  who  own  two-thirds  of  the  stock,  refuse  to 
work  longer  in  the  interest  of  the  plaintiff,  except  for  a  compensation 
which  they  have  fixed,  and  which  he  -is  seeking  in  the  courts  to  over- 
throw. The  litigation  pending  must  be  injurious  to  the  company  and 
the  business.  We  cannot,  by  a  judgment  of  the  court,  compel  them 
to  serve  him  on  his  terms,  or  on  any  terms  not  agreeable  to  them. 

We  conclude  that  the  allegations  of  fraud  and  bad  faith  are  mere 
conclusions  of  the  ][Jeader  from  the  facts  alleged,  that  his  conclusions 
are  erroneous,  and  that  the  directors  were  authorized  to  pass  the  res- 
olution, and  it  is  valid.  The  orders  should  therefore  be  afiinned, 
with  costs. 

Orders  unanimously  affirmed,  with  $10  costs  and  disbursements. 


HERBERT  v.  OTTO  GERDAU  CO. 
(Supreme  Court,  Ai^)ellate  DiTlfilon,  Third  Department    November  18,  1918.) 

1.  Frauds,  STAxtrrE  of  <t=9l5d — Evidence — ^Taking  Question  rBOM  Jury. 

In  action  for  breach  of  contract  for  sale  of  split  bamboo  and  reeds, 
where  plaintilTs  evideoce  tended  to  show  contract,  and  that  agreemeot 
was  not  in  writing,  but  that  part  of  bamboo  was  d^vered,  it  was  error 
to  take  from  jury  question  of  reeds. 

2.  Evidence  €=>208(1) — Admission  of  Record. 

In  action  for  breach  of  contract  for  sale  of  spOt  bamboo  and  reeds, 
answer  alleging  contract  and  its  cancellation,  and  that  contract  was  that 
mentioned  in  complaint,  was  admission  of  record  that  contract  oa  wbldi 
recovery  was  sought  was  made  between  plaintitT  and  defendant. 

Cochrane  and  Henry  T.  Kellogg,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  John  F.  Herbert  against  the  Otto  Gerdau  Company. 
From  a  judgment,  and  an  order  denying  defendant's  motion  for  new 
trial  on  the  minutes,  plaintiff  appeals.    Reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Amos  Van  Etten,  of  Kingston,  for  appellant. 
Ehlermann,  Hale  &  Wright,  of  New  York  City  (Frederick  William 
Jockel,  of  New  York  City,  of  counsel),  for  respondent 

JOHN  M.  KELLOGG,  P.  J.  [1]  Plaintiflf's  evidence  tended  to 
show  a  contract  for  the  sale  of  split  bamboo  and  reeds,  and  that  the 
agreement  was  not  in  writing,  but  a  part  of  the  bamboo  was  delivered 
It  was  therefore  error  to  take  from  the  jury  the  question  of  the  reeds; 
but  that  error  might  not  be  a  cause  for  reversal,  if  it  was  clear  that 
the  judgment  rests  upon  a  finding  that  the  contract  was  canceled.  Two 
questions,  however,  were  submitted  to  the  jury:  (1)  Whether  there, 
was  a  mutual  cancellation  of  the  contract;  and  (2)  whether  the  con- 
tract was  made  with  the  plaintiff  or  the  plaintiff's  corporation. 

[2]  The  verdict,  therefore,  may  rest  upon  the  conclusion  that  there 
was  a  settlement,  or  that  the  contract  was  i)ot  made  with  the  plain- 

^is^For  oUi^r  cues  see  same  topic  A  KBY-NUMBBR  in  all  Ke7-Numb«red  DIcmU  A  iBdezit 
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tifF,  and  therefore  he  could  not  recover  upon  it.  The  answer  alleged 
a  contract  between  the  plaintiff  and  the  defendant  and  the  cancella- 
tion of  it,  and  that  the  contract  alleged  by  it  is  the  contract  mentioned 
in  the  complaint.  I  think  that  is  an  admission  of  record  that  the  con- 
tract upon  which  recovery  is  sought  was  made  between  the  plaintiff 
and  the  defendant.  The  evidence  did  not  destroy  the  effect-  of  that 
admission,  but  tended  to  show  that  it  was  correct.  I  therefore  favor 
a  reversal. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.  All  concur,  except  COCHRANE 
and  HENRY  T,  KEIJ.OGG,  JJ.,  who  dissent. 


SMITH  T.  F.  ft  B.  CONST.  00.  et  al. 

(Supreme  Gomi:,  Appellate  Division,  Third  Department.    Noyember  18,  1918.) 

BiASTBB  AND  Servant  ^»3S6<11)4)-*-Woakicen's  CoiiPVNaATiON  Act— Loss  or 
Use  of  ^yb — Pbopbiftt  of  Awabd. 

Serrant  who,  wltli  powerfnl  glasses,  had  yisioin  of  one-third'  with  in- 
jured right  eye,  if  he  closed  other  e(ye,  so  that  he  conld  have  only  one 
eye,  and,  if  he  used  injared  eye,  had  but  one-third  vision,  was  properly 
awarded  compensation  for  permanent  loss  of  use  of  right  eye,  considered 
as  equivalent  of  loss  of  eye. 
Lyon,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Claim  by  William  Smith  for  compensation  under  the  Workmen's 
Compensation  Law,  opposed  by  the  F.  '&  B.  Construction  Company, 
the  employer,  and  the  London  Guarantee  &  Accident  Company,  in- 
surance carrier.  From  an  award  by  the  State  Industrial  Commission, 
affirming  its  prior  award,  the  employer  and  insurance  carrier  appeal. 
Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  T.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

William  Butler,  of  New  York  City,  for  appellants. 
Merton  E.  Lewis,  Atty.  Gen.  (E.  .C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  Industrial  Commission. 
A.  H.  Schwarz,  of  New  York  City,  for  claimant. 

JOHN  M.  KELLOGG,  P.  J.  By  the  award  appealed  from  claimant 
has  been  compensated  for  the  ^'permanent  loss  of  use  of  the  right  eye 
considered  as  the  equivalent  of  the  loss  of  such  eye." 

With  the  use  of  powerful  glasses  he  has  a  vision  of  about  one-third 
with  that  eye,  but  in  order  to  obtain  it  he  must  close  the  other  eye.  In 
any  event  he  can  only  have  one  eye,  and  if  he  uses  the  injured  eye 
he  has  the  vision  of  but  one-third  of  an  eye. 

The  case  differs  from  Frings  v.  Fierce-Arrow  Motor  Co.,  182  App. 
Div.  445,  169  N.  Y.  Supp.  309,  where  by  the  use  of  glasses  claimant 
had  the  normal  vision  of  the  injured  eye.    There,  without  glasses,  he 
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had  vision  of  but  one  eye,  and  with  the  use  o£  glasses  had  the  normal 
vision  of  the  other  eye  only.  In  any  event,  he  had  the  full  vision  of 
one  eye,  and  could  use  either  eye  at  pleasure.  But  here,  to  get  a  third 
vision  from  the  right  eye,  he  must  forego  entirely  the  use  of  the  left 
eye.  I  think  the  rule  in  the  Frings-  Case  should  not  be  extended  be- 
yond the  facts  there  found. 

I  favor  an  affirmance  of  the  award.    All  concur,  except  LYON,  J., 
who  dissents. 


(105  Misc.  Rep.  02) 

PEOPLE  ex  rel.  GENERAL  CHKMICAL  CO.  v.  CANTOR  et  al..  City 

Com'rs  of  Taxes. 

(Sapreme  Court,  Special  Term,  New  York  County.    November  18,  191&) 

Taxation  ^=»237 — Manufagttjbino  Cobpobations — ^BIachinebt  Bxemptions. 
Under  TaJc  Law,  {  219j,  as  added  by  Laws  1917,  c.  726,  and  amended  by 
Laws  1918,  c.  271.  other  machinery  than  boilers,  elevators,  etc.,  which 
can  be  detached  from  the  building  of  a  manufacturing  corporation  with- 
out serious  injury  thereto  is  exempt  from  taxation. 

Proceeding  by  the  People,  on  the  relation  of  the  General  Chemical 
Company,  against  Jacob  A.  Cantor  and  others,  as  Commissioners  of 
Taxes  of  the  City  of  New  York  to  review  assessments  made  by  de- 
fendants for  taxation  upon  relator's  property.  Motion  for  reduction 
of  assessment  granted. 

Fraser  &  Speir,  of  New  York  City  (John  J.  O'Connor,  of  New  York 
City,  of  counsel),  for  relator. 

Cumming  &  Webster,  of  New  York  City  (Joseph  Rowan,  of  New 
York  City,  of  counsel),  for  intervener  E,  W.  Bliss  Co, 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Eugene  Fay, 
of  New  York  City,  of  counsel),  for  defendant. 

DELEHANTY,  J.  This  proceeding  is  instituted  to  review  the  as- 
sessments made  by  defendants  for  the  purpose  of  taxation  for  the  year 
1918  of  real  property  owned  by  relator,  located  in  the  borough  of 
Queens  in  the  city  of  New  York.  The  properties  Were  assessed  as 
follows:  Lot  5 — land  improved,  $25,000;  land  with  improvements 
thereon,  $105,000.  Lot  SO— land  improved,  $169,000;  land  with  im- 
provements thereon,  $306,000.  Lot  60 — ^land  improved,  $23,500;  land 
with  improvements  thereon,  $88,000.  The  amounts  included  for  im- 
provements on  the  land,  viz.  $80,000  on  lot  5,  $137,000  on  lot  50,  and 
$64,500  on  lot  60,  were  fixed  as  follows:  Lot  5— buildings,  $40,000; 
machinery  and  equipment,  $40,000.  Lot  SO— buildings,  $77,000;  ma- 
chinery and  equipment,  $66,0(X).  Lot  60 — ^buildings,  $26,200;  ma- 
chinery and  equipment,  $38,300.  Included  in  the  item  for  machinery 
and  equipment  is  an  assessment,  conceded  by  relator  as  correctly  made, 
for  "boilers,  ventilating  apparatus,  elevators,  gas,  electric,  and  water 
power  generating  apparatus  and  shafting"  on  the  following  valuations: 
Lot  5,  $12,230;  lot  50,  $16,840;  and  lot  60,  $7,000. 

During  the  time  the  books  of  annual  record  were  open  for  inspec- 
tion, relator  filed  with  defendants  application  for  correction  of  said 

^=oFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


Sup.  Ct,)  PBOFLE   V.^CCANTOR  .  '683 

assessments,  dn  the  ground  that  sam«  were  erroneods,  because  there 
was  included  therein  the  value  of  machinery  and  equipment  which  re- 
lator claimed  were  exempt  from  assessment  by  virtue  of  section  219j 
of  chapter  726,  Laws  of  1917.  After  hearing-  duly  had  thereon  the 
respondents  decided  that  said  machinery  and  equipment  were  properly 
and  legally  assessable  as  real  estate,  as  defined  by  subdivision  6  of 
section  2,  article  1,  of  the  Tax  Law  (Consol.  Laws,  c.  62),  and  that 
such  machinery  and  equipment  were  not  exempt  from  assessment  for 
taxation  for  local  purposes  under  the  provisions  of  said  section  219j 
of  the  Tax  Law. 

The  amount  of  the  assessment  in  dispute  is  the  difference  between 
the  total  amount  added  for  machinery  and  equipment  and  the  amount 
at  which  the  boilers,  etc.,  were  included,  which  is  as  follows :  Lot  5, 
%27,77Q\  lot  50,  $43,160;  lot  60,  $31,300.  In  other  words,  it  is  the 
contention  of  the  relator  that  under  article  9a  of  the  Tax  Law  (added 
by  chapter  726,  Laws  of  1917,  in  effect  June  4,  1917,  amended  by 
chapters  271,  276,  292,.  and  417,  Laws  of  1918),  the  machinery  and 
equipment  otfier  than  the  boilers,  etc.,  were  exempt  from  taxation,  and 
therefore  improperly  included  in  the  assessments.  The  question  sub- 
mitted for  determination,  therefore,  is  as  to  the  change  chapter  726 
of  the  Laws  of  1917  has  made  in  the  taxable  status  of  machinery  and 
equipment  of  manufacturing  and  mercantile  corporations. 

Article  9a  of  the  Tax  Law,  above  mentioned,  is  commonly  known 
as  the  Emerson  Act,  or  the  "New  York  State  Income  Tax  Law."  It 
substitutes  a  new  system  of  taxing  manufacturing  and  mercantile  cor* 
porations,  to  wit,  3  per  cent  on  their  net  income,  and  provides  that 
thereafter  such  corporations  shall  not  be  subject  to  assessment  or  tax- 
ation on  their  personal  property  which  the  act  defines.  Section  219j 
of  the  Tax  Law,  so  far  as  material,  reads  as  follows : 

** '•^Manvfacturing  and  MerccmtUe  Corporations  Exempt  from  Personal  Prop- 
erty Tax  and  from  the  ProviHons  of  Sections  12,  87,  182  and  192  of  the 
Taos  /Ait47.-*After  tbis  article  takes  effect  manufacturing  and  mercantile  cor- 
porationB  sliaU  not  be  assessed  on  nny  personal  property  which  for  the  pur- 
pose of  this  exemption  shall  Include  such  machinery  and  equipment  affixed  to 
the  building  as  would  not  pass  between  grantor  and  grantee  as  a  part  of  the 
premises  if  not  spedfleaUy  mendoned  or  referred  to  in  the  deed  or  as  would, 
if  tbe  building  were  vacated  or  sold  or  the  nature  of  the  worlc  carried  on 
therein  changed,  be  moved,  except  boOers,  ▼entUaUng  apparatus,  levators, 
gas,  electric  and  water  power  generating  apparatus  and  shafting." 

Prior  to  the  passage  of  the  Emerson  Act,  "real  estate,"  for  the  pur- 
poses of  taxation,  was  defined  hy  subdivision  6,  §  2,  of  the  Tax  Law 
as  "the  land  itself  above  and  under  water,  all  buildings  and  other  ar- 
ticles and  structures,  substructures  and  superstructures,  erected  upon, 
under  or  above,  or  affixed  to  the  same,"  etc.,  and  under  the  decisions 
of  this  state  it  has  been  held  that  pursuant  to  said  section  quoted  ma- 
chinery installed  in  a  building  and  affixed  to  the  realty  is  taxable  as  real 
estate.  N.  Y.  Edison  Co.  v.  Wells,  135  App.  Div.  644,  119  N.  Y. 
Supp.  1057,  and  cases  there  cited. 

But  the  situation  in  this  respect  is  now  changed.  The  Legislature 
by  the  Emerson  Act  has  defined  what  shall  constitute  "personal  prop- 
erty" for  the  purpose  of  taxation  of  mercantile  and  manufacturing  cor- 
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porations,  and  has  made  such  exempt  from  local  taxation.  The  lan- 
guage used  in  the  statute  is  in  nowise  uncertain  or  doubtful  of  mean- 
ing, and  in  my  opinion  the  plain  intent  thereof  was  to  exempt  from 
personal  property  tax  such  machinery  and  equipment  afExed  to  the 
building  as  could  be  removed  therefrom  without  material  injury  there- 
to, except,  of  course,  boilers,  etc.,  expressly  precluded.  This  is  ob- 
vious from  the  context  of  the  statute  quoted ;  otherwise  why  an  enu- 
meration of  machinery  and  equipment  not  exempt  from  taxation?  *It 
is  well  settled  that  the  only  machinery  and  equipment  affixed  to  a 
building  that  would  not  pass  by  deed,  unless  specifically  mentioned 
therein,  would  be  such  as  are  detachable  and  removable  without  ma- 
terial injury  to  the  building,  and  the  same  rule  of  construction  applies 
to  the  other  clause  of  the  statute,  for  if  the  machinery  and  equipment 
were  permanently  affixed  to  the  building  it  would  be  properly  taxable 
as  real  estate,  whether  or  not  the  building  were  vacated  or  sold,  or 
the  nature  of  the  work  carried  on  therein  changed. 

Viewing  this  legislation  from  all  angles  contended  for,  I  am  unable 
to  reach  any  other  conclusion  than  that  claimed  by  the  relator  and  in- 
tervener, and  as  defendants  conceded  by  stipulation  that  all  said  ma- 
chinery and  equipment  of  relator  could  be  detached  and  removed 
without  material  injury  to  the  building  in  question,  I  conclude  that 
the  motion  for  reduction  of  assessment  should  be  granted  as  prayed 
for. 

Settle  order  accordingly  on  notice. 


PLOTNIOK  V.  PLOTNIOK. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  22,  1918,) 

1.  DivoBCE  «=»268— Alimony — ^Abjibst— Affidavit. 

An  affidavit,  as  a  basis  for  an  order  of  aa  arrest  to  enforce  payment 
of  alimony,  which  alleges,  upon  information  and  belief  arising  from  coo- 
versations  with  third  persons,  that  defendant  was  about  to  depart  from 
the  state,  is  insufficient,  where  there  is  no  statement  of  the  sabstance  of 
what  was  said,  and  the  names  of  such  persons  are  not  given, 

2.  EVIDEITCB  ^S954 — INHEBBNCES. 

An  inference  cannot  be  based  on  another  inference. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Bertha  Plotnick  against  Samuel  Plotnick.  From  an  order 
denying  a  motion  to  vacate  an  order  of  arrest,  defendant  appeals.  Re- 
versed, and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

Simon  M.  Piatt,  of  New  York  City,  for  appellant 
Tobias  A.  Keppler,  of  New  York  City,  for  respondent 

SHEARN,  J.  [1]  The  ground  of  the  order  of  arrest  was  an  alle- 
gation upon  information  and  belief  that  the  defendant  was  about  to 
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depart  from  the  state  and  had  no  present  intention  of  returning,  in 
consequence  of  which  the  plaintiff  would  lose  her  right  to  enforce  a 
judgment  of  the  court  for  the  payment  of  alimony.  The  source  of 
information  stated  is  as  follows ; 

"From  conversations  that  she  has  had  with  friends  and  acquaintances  of 
the  defendant,  who  are  personally  known  to  the  deponent,  and  from  women 
with  whom  the  defendant  associates  and  talks  she  has  had  with  the  defend- 
ants sister  within  the  last  two  days." 

An  allegation  of  a  "conversation"  between  the  deponent  and  third 
persons,  when  there  is  no  statement  whatever  of  the  substance  of  what 
was  said,  supplies  no  proof  from  which  any  fact  can  be  found  or  in- 
ference drawn.  While  it  was  not  necessary  to  produce  the  affidavits 
of  the  alleged  informants,  at  least  the  substance  of  what  was  said 
should  have  been  stated,  so  that  the  court  might  conclude  whether  an 
inference  of  intention  to  depart  from  the  state  might  be  properly 
drawn.    It  is  for  the  court  to  draw  the  inference  and  not  the  plaintiff. 

Furthermore,  this  affidavit  not  only  fails  to  disclose  the  grounds  of 
belief  but  does  not  identify  the  source  of  the  information,  except  in 
the  case  of  defendant's  sister,  and,  in  her  case,  not  only  is  there  an 
omission  to  state  what  she  said  but  we  have  the  affidavit  of  the  sister 
showing  that  she  had  never  had  any  conversation  with  the  plaintiff. 

[2]  Plaintiff  asks  the  court  to  infer  an  intent  to  depart  from  the 
state  from  the  fact  that  the  plaintiff  has  never  resorted  to  contempt 
proceedings  to  compel  payment  of  alimony.  We  are  asked  to  infer 
from  this  that  the  defendant  was  secreting  himself,  and  then  to  infer 
from  this  that  he  intended  to  depart  from  the  state,  an  inference  upon 
inference.  .  Of  course,  the  court  will  not  do  this.  Moreover,  the  in- 
ference to  be  drawn  from  the  papers  is  that  the  defendant  has  not 
secreted  himself,  for  it  appears  that  the  judgment  was  entered  June 
25,  1917;  that  the  plaintiff  had  made  personal  demands  upon  the  de- 
fendant for  the  payment  of  alimony;  and  that  the  defendant  was 
still  sojourning  in  New  York,  amenable  to'  the  process  of  the  court  as 
late  as  September  27,  1918.  It  thus  appears  that  the  defendant  has 
been  incarcerated  upon  papers  containing  no  proof  whatever  of  any 
intent  to  flee  the  jurisdiction. 

Order  should  be  reversed,  and  motion  granted.     Order  filed.    All 
concur. 
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In  re  NBW  UTRECHT  AVE.  IN  CITY  OF  NBW  YORK. 
Petition  of  KELLBY. 

(Supreme  Court,  Appellate  Dlvleion,  Second  Department    November  15,  1018.) 

1.  MOBTOAGES    ^S»535(l) — ^FOBBCIiOSUSE — TiTLB    OF    PUSCHASEB — ^PbIOBITT    OF 

Liens. 

A  mortgagee  who  purchases  the  mortgaged  premises  on  foreclosure  de- 
rives his  title  under  the  mortgage,  and  where  such  a  mortgage  is  a  para- 
mount lien  on  the  land,  his  title  is  not  subject  to  such  lien. 

2w  Appeal  and  Bbbob  ^3s»874(1) — Obdbbs  Rbvibwabx.! — "Intebusdiatb  Ob- 

UEB." 

An  order  intermediate,  as  being  within  the  two  extremes  of  service  of 
summons  and  ^try  of  judgment,  requiring  testimony  to  be  taken  as  to 
whom  an  award  in  condemnation  proceedings  was  payable,  but  Involving 
the  merits  as  relating  to  the  substance  of  the  controversy,  held  reviewable, 
under  Code  Civ.  Pro^.  i  1358,  on  appeal  from  final  order  confirming 
award,  subject  to  a  lien. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Intermediate  Order.] 

Appeal  from  Special  Term,  Kings  County. 

Proceeding  by  the  City  of  New  York  to  open  and  widen  New  Ut- 
recht Avenue,  from  Thirty-Eighth  Street  to  Eighty-First  Street,  in  the 
Borough  of  Brooklyn.  From  part  of  an  order,  resettling  an  order  of 
•the  Special  Term,  M.  Edward  Kelley,  as  petitioner,  appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  BLACKMAR, 
and  JAYCOX,  JJ. 

M.  E.  Kelley,  of  New  York  City,  in  pro.  per. 
Alexander  T.  Wells,  of  New  York  City,  for  respondents  Dessar  & 
Ridgway. 

JENKS,  P.  J.  This  proceeding  was  begun  by  the  city  of  New  York 
to  open  and  to  widen  a  city'  street.  The  sole  substantial  question  pre- 
sented by  this  appeal  is  whether  the  award  for  damages  to  the  land- 
owner Kelley  is  subject  to  the  attorney's  lien  asserted  by  Messrs.  Des- 
sar &  Ridgway. 

When  the  proceeding  was  commenced  in  1910,  the  land  now  repre- 
sented by  the  award  was  of  a  tract  owned  by  James,  who  as  owner 
made  a  written  contract  of  retainer  of  the  said  attorneys  to  represent 
him  in  the  proceeding,  and  agreed  to  pay  for  their  services  a  contingent 
fee  of  10  per  cent,  of  whatever  award  might  be  recovered  for  the 
taking  of  or  damage  to  said  property.  Prior  to  that  contract,  and  at 
the  time  of  its  execution,  the  land  was  subject  to  two  recorded  mort- 
gages. Pending  the  proceeding  the  second  mortgage  was  foreclosed, 
and  Kelley  purchased  the  land  at  the  foreclosure  sale  in  1914. 

In  1916,  title  to  the  part  of  the  land  taken  vested  in  the  city,  and  in 
1917  the  award  was  made  and  later  affirmed.  Thereafter,  on  motion 
of  Kelley,  the  award  was  made  payable  to  him  as  owner,  instead  of  to 
James,  to  whom,  as  the  record  owner,  it  had  been  made  payable  in  the 
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proceeding.  When  Kellcy  moved  for  the  said  substitution,  he  deposed 
that  Messrs.  Dessar  &  Ridg^vay  asserted  a  lien  for  services  rendered 
perforce  of  a  contract  with  James,  and  prayed  that  the  lien  might  be 
disregarded.  The  Special  Term  declined  to  cancel  the  lien,  but  charg- 
ed it  a^inst  the  award  and  sent  the  question  of  Kelley's  title  to  a  ref- 
eree. The  referee  uprfidd  the  lien,  and  reported  in  favor  of  Kelley's 
title  to  the  award.  Kelley  moved  for  confirmation  of  the  report,  save 
as  to  the  lien.  The  Special  Term,  then  presided  over  by  a  different 
justice,  held  that  it  could  not  disturb  the  adjudication  as  to  the  lien, 
and  made  an  order  that  confirmed  the  report.  Kelley  appeals,  with 
notice  that  he  will  bring  up  for  review  the  intermediate  order,  that 
denied  the  motion  to  cancel  the  lien,  but  charges  it  upon  the  award. 

[1]  The  Special  Term  that  made  the  first  order  declared  that  Kelley 
was,  in  effect.  In  the  same  position  as  if  he  had  purchased  the  property 
direct  from  James,  and  thereupon  concluded  that  Kdley  took  it  sub- 
ject to  the  lien  of  the  attorneys  for  their  services.  But  that  declara- 
tion is  opposed  to  the  learning  of  Gates  v.  De  La  Mare,  142  N.  Y.  313, 
37  N.  E.  121,  and  Magee  v.  City  of  Brooklyn,  144  N.  Y.  270,  39  N. 
E.  87.  Kelley  derived  his  title  to  the  land,  and  consequently  to  the 
award,  under  the  mortgage  foreclosed,  that  was  paramount  to  any  lien 
or  claim  based  upon  the  contract  of  James  with  the  said  attorneys. 
Perforce  of  that  contract  the  said  attorneys  did  not  obtain  any  lien 
upon  the  land,  and  the  purchaser,  Kelley,  Ayas  not  chargeable  with  any 
notice  thereof.  Matter  of  Scheier,  159  App.  Div.  864,  144  N.  Y.  Supp. 
882,  affirmed  211  N.  Y.  548,  105  N.  E.  1099.  The  contract  of  retainer 
was  the  personal  contract  of  James  alone.  Kelley,  mortgs^ee,  or  Kel- 
ley, purdiaser,  was  not  privy  to  it.  Kelley  both  deposes  and  testifies 
that  he  had  no  knowledge  of  the  retainer,  or  of  the  services  of  the 
attorneys,  until  after  the  attorneys  had  filed  a  notice  of  lien  with  the 
comptroller  at  a  time  subsequent  to  the  award. 

In  Farmers'  Loan  &  Trust  Co.  v.  New  York  Rys.  Co.,  215  Fed. 
712,  132  C.  C.  A.  574,  it  is  said  that  the  lien  may  be  asserted,  in  the 
absence  of  a  special  agreement,  against  one  who  was  aware  of  the 
services  rendered  and  took  the  benefit  of  them.  If  this  be  so,  the  prin- 
ciple has  no  application  in  the  case  at  bar,  for  the  contract  of  retainer 
was  made  in  1910,  and  the  taking  of  proof  of  title  and  of  value  was 
completed  in  1912,  while  James  was  the  owner  of  the  land,  which  was 
not  acquired  by  Kelley  until  1914,  although  it  is  true  that  the  aflftda- 
vit  of  a  member  of  the  attorneys'  firm  deposes  that  his  firm  in  1915 
filed  objection  to  the  report,  and  thereafter  argued  the  objections. 
But  the  deposition  of  Kelley,  a  stranger  to  the  contract,  is  that  th^  at- 
torneys never  in  any  wise  communicated  with  him  in  connection  with 
the  matter,  or  ever  acted  in  his  behalf.  And  there  is  no  proof  that  the 
attorneys  ever  had  any  relations  or  communications  with  the  mort- 
gagees with  reference  to  their  retainer  or  their  services.  Doubtless  the 
attorneys  rendered  services,  and  we  may  concede  that  the  services  en- 
hanced the  award,  and  yet  these  facts  do  not  make  for  the  attorneys 
as  against  the  mortgagee,  or  Kelley,  the  purchaser  under  the  fore- 
closure. Farmers'  L.  &  T.  Co.  v.  Westchester  Co.  W.  W.  Co.,  143 
App.  Div.  82,  127  N.  Y.  Supp.  569,  affirmed  on  the  opinion  206  N.  Y^ 
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711,  99  N.  E.  1107,  citing  Gates  v.  De  La  Mare,  supra.  I  think  that 
the  rule  of  Gates  v.  De  La  Mare,  142  N.  Y.  307,  37  N.  E.  121,  and  the 
cases  cited  supra,  applies  to  this  case,  and  requires  a  reversal  of  the 
order  so  far  as  appealed  from. 

It  is  contended  that  the  rule  of  Schoenherr  v.  Van  Meter,  215  N.  Y. 
548,  109  N.  E.  625,  applies.  That  case  dealt  with  a  "contractual  lien'' 
enforceable  in  equity,  and  was  decided  upon  the  principle  that  the  di- 
rector of  a  corporation,  who  could  sue  a  delinquent  official,  could  con- 
tract with  an  attorney  that  the  attorney  should  have  a  lien  upon  any 
recovery  made  for  the  corporation,  and  that  such  contract  was  in  ef- 
fect one  that  transferred  the  equitable  lien  of  the  trustee  for  the  ex- 
penses of  recovery  of  the  fund  for  his  corporation ;  that  is,  the  cor- 
poration was  chargeable  with  salvage.  But  there  was  no  like  rela- 
tion whatever  in  the  case  at  bar  between  James,  the  owner  of  the  prop- 
erty, and  the  mortgagee,  or  Kelley,  the  purchaser  under  the  foreclo- 
sure of  the  mortgage,  that  extended  the  personal  contract  of  James 
to  either  mortgagee  or  purchaser.  And  in  the  Schoenherr  Case,  supra, 
the  court  is  careful  to  exclude  the  application  of  the  rule  to  the  stat- 
utory lien  of  attorneys  sanctioned  by  section  475  of  the  Judiciary  Law 
(Consol.  Laws,  c.  30). 

[2]  It  is  also  contended  that  the  said  order  of  May  14th  is  not  now 
before  us  for  review.  The  order  of  June  25th  is  a  final  order  in  a 
special  proceeding.  Matter  of  City  of  New  York,  209  N.  Y.  127,  102 
N.  E.  638.  The  order  of  May  13th  is  an  intermediate  order.  The 
term  * 'intermediate"  is  defined  as  "between  the  two  extremes  of  serv- 
ice of  summons  and  entry  of  judgment."  Fox  v.  Matthiessen^  155  N. 
Y.  177,  179,  49  N.  E.  673,  674.  The  order  of  May  13th  did  not  de- 
termine the  controversy,  so  that  it  was  in  effect  a  written  authority 
to  enter  a  final  order  as  a  formality.  See  the  discussion  in  Becker  v. 
Koch,  10+  N.  Y.  398,  10  N.  E.  701,  58  Am.  Rep.  515.  On  the  con- 
trary, the  order  left  open  and  undetermined  the  question  to  whom  the 
award  was  payable,  and  required  that  testimony  be  taken  for  a  de- 
termination thereof.  That  order  was  a  "preceding  order,  made  in 
the  course  of  the  special  proceeding."  It  involved  the  merits,  in  that 
it  related  to  the  substance  of  the  controversy,  not  the  form,  and  re- 
ferred to  strict  legal  rights  as  distinguished  from  practice.  See  Hirsh- 
bach  V.  Ketchum,  79  App.  Div.  564, 80  N.  Y.  Supp.  143.  And  it  neces- 
sarily affected  the  final  order,  in  that  it  provided  for  a  determination 
as  to  the  person  or  persons  entitled  to  the  award  or  a  part  thereof — 
the  subject-matter  of  the  order  from  which  this  appeal  is  taken.  I 
think,  therefore,  that  the  order  of  May  13th  may  be  reviewed  by  this 
court  upon  this  appeal.    Section  1358,  Code  of  Civil  Procedure. 

The  order,  in  so  far  as  appealed  from,  is  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  made  upon  Jtme  18,  1918,  is  grant- 
ed, without  costs.    All  concur. 
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a04  lliflc.  Rep.  SCO.) 

WBirX  ▼.  WBILIi. 

(Supreme  Conrt,  Special  Term,  New  York  Ck>nnty.    October,  1918.) 

1.  Marbxaok  «3»58(7>— Cohsewt— Akitoucent  fob  Fbaui>— MATKBiAiair. 

Where  fraad  is  micki  that,  had  It  not  been  practiced,  the  marriage  con- 
tract would  not  have  been  made,  or  the  marriage  completed,  it  is  ma- 
terial, Justifying  an  annulment;  but  if  the  parties  would  not  have  aoted 
otherwise  tf  there  had  been  no  Crand,  It  is  ImmateriaL 

2.  Marriaqe  ^s984— DiBOiiOSUSB  or  MaibbiaIi  Facts. 

If  a  man's  preTious  marriage  and  annulment  thereof  is  a  fact  material 
to  his  marriage  contract  with  another,  it  is  his  duty  to  make  a  full  and 
free  disclosure  of  his  previous  status ;  the  relation  of  the  parties  antece- 
dent to  the  marriage  contract  being  one  of  trust  and  confldenca 

3.  Mabbiaqs  <d=»58(7) — ^Aivnxtlment — Fraud. 

Where  a  wife  dlscoyered  a  few  hours  after  her  marrtage  that  her  hus- 
band had  been  previously  married,  and  without  oohabitation  returned  to 
her  own  home  and  there  resided,  her  marriage  should  be  annulled  on  the 
ground  of  fraud* 

Action  by  Matilda  D.  Weill  against  Leo  Weill  for  annulment  of 
marriage.    Decree  for  plaintiff. 

Nathan  I.  Sachs,  of  New  York  City,  for  plaintiff. 

McAVOY,  J.  The  canonist  in  the  ecclesiastical  courts  was  averse 
to  a  decree  of  annulment  of  marriage  upon  any  grounds  of  fraud  or 
"error/*  as  it  was  known  in  the  courts  spiritual,  excepting  it  was 
of  such  nature  as  reached  the  essence  of  the  consent  of  the  parties. 
This  was  denominated  "error  substantialis."  Such  incidental  mistake 
or  fraud  in  the  inception  of  the  marriage  relation,  whether  occurring 
through  representation  or  suppression  of  facts,  was  called  "error  ac- 
cidentalis,"  or  immaterial  fraud,  not  striking  at  the  capacity  of  the  party 
to  make  the  contract,  nor  his  ability  to  perform  its  duties,  nor  involv- 
ing the  essence  of  the  consent  of  the  espoused. 

[1]  The  common  law  of  marriage  and  the  chancery  rules,  apart 
from  statute  respecting  its  annulment,  have  not  modified  this  doc- 
trine to  any  great  extent;  but  in  practice  and  modem  acceptance  of 
grounds  for  annulment  the  matters  involving  the  essence  of  the  con- 
sent to  the  marital  pact  have  been  widened  in  construction  to  include 
suppressions,  evasions^  representations  of  previous  condition  of  health, 
status,  and  even  of  wealth;  to  an  extent  which  was  unknown  to  any 
system  of  jurisprudence  based  on  Roman  law,  whence  most  of  the 
rules  of  civil  marriage  are  derived.  The  rule  now  seems  to  be  that  if 
the  fraud  be  such  that,  had  it  not  been  practiced,  the  contract  would 
not  have  been  made,  or  the  transaction  of  marriage  completed,  then 
it  is  material  (error  substantialis) ;  but,  if  it  be  shown  or  made  prob- 
able that  the  same  thing  would  have  been  done  by  the  same  parties  in 
the  same  way  if  the  fraud  had  not  been  practiced,  it  cannot  be  deemed 
material  (error  accidentalis).    Canhan  v.  Barry,  IS  C.  B.  597. 

[2]  If  one  would  go  so  far  as  to  say  that  a  woman  would  or  would 
not  be  led  to  give  or  withhold  her  consent  to  a  marriage  on  the  single 
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consideration  that  the  man  was  or  was  not  married  to  another  woman, 
and  such  former  marriage  annulled,  then  tlie  suppression  or  conceal- 
ment of  such  former  status  can  furnish  ground  for  the  annulment  of 
marriage  for  fraud,  because  as  matter  of  law  it  can  be  material  upon  the 
question  of  consent,  which  is  essential  to  the  contract  of  marriage, 
I  think  this  suppression  does  afford  a  right  to  an  annulment,  espe- 
cially in  those  instances  where  no  consummation  of  tlie  marriage  has 
taken  place,  and.  the  disturbing  of  the  present  status  is  not  affected 
by  those  grounds  of  common  policy  which  are  actuatiag  in  the  event 
of  a  consummated  marriage. 

[3]  This  plaintiff  discovered  the  previous  status  of  her  husband 
but  a  few  hours  after  the  ceremony,  and  thereupon,  without  ever 
having  cohabited  with  him,  returned  to  her  own  home,  and  has 
since  resided  there.  The  relations  of  the  parties  antecedent  to  the 
marriage  contract  are  relations  of  trust  and  confidence,  and  when  such 
relatic«is  exist  it  is  not  enough  to  keep  silence  with  regard  to  the  facts 
material  to  the  contract  about  to  be  made,  or  to  make  no  false  state- 
ment, respecting  the  same.  The  aflfirmativc  duty  exists  of  making  a 
full  and  complete  disclosure,  if  the  contract  is  to  be  sustained.  If 
previous  marriage  and  an  annulment  thereof  is  a  fact  material  to 
the  marriage  contract,  then  it  is  not  enough  that  the  party  about  to 
enter  that  contract  should  refrain  from  making  a  false  affirmation 
with  regard  to  it ;  the  duty  is  imposed  of  making  a  full  and  free  dis- 
closure of  his  previous  status  in  life.  A  decree  of  annulment  will 
be  made. 

Ordered  accordingly. 


(104  Misc.  Rep.  564][ 

Mcdowell  v.  board  of  education  of  city  or  new  tork. 

(Supreme  Court,  Special  T^rm,  New  York  County.     October,  191&) 

1.  Schools    and    School    DisitiicTs    ^=»141(4) — ^Discharge    of    Teacher— 

Gbounos. 

Where  a  (Quakeress,  a  school  teacher,  stated  In  answer  to  auestlons  on 
hearing  before  board  of  superintendents  that  she  would  not  uphold  couaU? 
in  resisting  inva^on,  did  not  want  to  help  United  States  in  carrying  on 
the  war,  would  not  urge  her  pupils  to  support  the  war,  to  do  Red  Ooss 
work,  or  to  buy  thrift  stamps,  and  was  opposed  to  war  against  Germanr, 
a  finding  dismissing  her  on  grounds  of  inoompeteney  and  ineffldency. 
within  Education  Law,  |  872,  as  added  by  LawB  1917,  c.  786.  f  1,  will 
not  be  disturbed. 

2.  Constitutional  I^aw  <^=>S4 — Dtscriminatio:? — Religious  Bslikf. 

Where  a  teacher  was  not  dismissed  because  she  was  a  Quakeress,  but 
because  of  her  views  and  beliefs  based  upon  her  religion,  her  contention 
that  her  dismissal  violated  the  federal  and  state  ConstitatloDs,  by  dis- 
crimination agtilnst  her  on  account  of  her  religion,  could  not  be  sustained. 

3.  Mandamus  ^:s»4(5) — ^Tkachebs — Dismissal  bt  Boaad  of  £>oucatior — ^Bxm- 

EOT. 

The  board  of  education  having  jurisdiction  to  entertain  charges  against 
a  teacher,  Its  decision  after  a  trial  was  an  exercise  of  discretion,  and 
teacher's  only  remedy  whs  by  an  appeal  to  commissioner  of  education, 
under  Bducation  Law,  §  S90,  as  renumbered  by  La-ws'  1918,  c.  25£i,  |  6. 
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Apflicaiion  by  Mary  S.  McDowell  for  a  writ  of  mandamus  against 
the  Bom-d  of  Education  of  the  City  of  New  York.    Writ  denied. 

John  P.  Broomell,  of  New  York  City  (Austen  G.  Fox,  of  New  York 
City,  of  counsel),  for  petitioner. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Charles  Mc- 
Intyre,  of  New  York  City,  of  counsel),  for  respondent. 

PHILBIN,  J.  [1]  Application  is  made  for  a  writ  of  mandamus, 
directing  the  reinstatement  of  the  petitioner  as  an  assistant  teacher 
of  Latin  in  one  of  the  high  schools  under  the  control  of  the  board  of 
education,  from  which  position  she  was  dismissed  on  June  19,  1918. 
The  dismissal  occurred  after  a  trial  upon  which  petitioner  was  found 
guilty  of  the  charges  hereinafter  mentioned.  The  statute  under  which 
the  removal  was  made  provides,  in  brief,  that  a  teacher  shall  hold 
her  position — 

"during  good  behavior  and  efficient  and  competent  service,  and  shall  not  be 
removable  except  for  cause  after  a  hearing  by  the  affirmative  vote  of  a  ma- 
jority of  the  board."  Education  Law,  i  872,  as  added  by  Laws  1917,  c.  78(5, 
8  1. 

On  January  10,  1918,  the  petitioner  was  required  to  appear  before 
the  board  of  superintendents,  and  was  then  and  there  interrogated 
by  tlpem  as  to  her  views  upon  the  present  war  and  the  attitude  she 
would  take  and  was  taking  with  regard  to  her  duties  as  a  teacher  in 
relation  to  the  war.  The  petitioner  is  a  Quakeress,  and  opposed  to 
all  war,  offensive  and  defensive.  Her  answers  to  the  questions  pro- 
pounded to  her  may  be  summarized  as  follows :  She  would  not  uphold 
this  coimtry  in  forcibly  resisting  invasion ;  she  did  not  want  to  help 
the  government  of  the  United  States  in  carrying  on  the  present  war ; 
she  would  not  urge  her  pupils  to  support  the  war ;  she  would  not  urge 
them  to  perform  Red  Cross  services,  which  better  the  condition  of 
the  soldiers  in  the  field;  she  would  not  urge  her  pupils  to  buy  thrift 
stamps ;  she  does  not  believe  a  teacher  is  under  a  special  obligation  to 
train  her  pupils  to  support  the  government  of  the  United  States  in 
its  measures  for  carrying  on  the  war ;  and  she  is  opposed  to  the  pres- 
ent war  against  the  German  government. 

As  a  result  of  the  foregoing  expressions  of  belief  and  declarations 
of  policy  and  intention,  the  district  superintendent  assigned  to  high 
schools,  on  March  12,  1918,  suspended  the  petitioner  without  pay  from 
further  service  as  a  teacher,  and  at  the  same  time  notified  her  that 
he  had  preferred  charges  against  her  of  conduct  unbecoming  a  teach- 
er. He  also  informed  her  that  a  copy  of  the  charges  would  be  served, 
with  a  notice  to  appear  for  trial.  On  April  24,  1918,  the  secretary  of 
the  board  of  education  formally  notified  the  petitioner  that  she  was 
charged  with  conduct  unbecoming  a  teacher,  and  a  copy  of  the  charges 
and  specifications  was  annexed  to  the  notice,  which  also  informed 
die  petitioner  of  the  time  and  place  of  trial.  The  charges  and  spec- 
ifications arc  expressly  based  on  the  answers  g^vento  the  questions 
put  by  the  members  of  the  board  of  superintendents  on  January  10, 
1918.  A  stenographic  report,  of  the  meeting  was  taken,  and  a  copy 
of   the  questions  and  answers  is  made  part  of  the  petition  to*  this 
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court,  and  there  is  no  dispute  as  to  what  occurred.  The  charge,  as 
above  indicated,  is  of  conduct  unbecoming  a  teacher;  the  specifica- 
tions set  forth  the  making  of  the  answers  enumerated  above. 

It  is  claimed  that  the  board  of  education  was  without  jurisdiction 
to  dismiss  the  petitioner,  as  no  legal  ground  for  removal  was  ad- 
vanced. She  caJls  attention  to  the  fact  that  teachers  hold  their  po- 
sitions during  good  behavior  and  efficient  and  competent  service,  and 
that  therefore  a  teacher  must  be  guilty  of  misbehavior,  of  inefiicien- 
cy,  or  of  incompetency  before  she  can  be  removed.  The  petitioner  urg- 
es that  she  was  not  charged  with  either  incompetency  or  inefficiency, 
arid  that  if  her  dismissal  can  be  sustained  at  all  it  must  be  sustained 
because  of  misbehavior — conduct  unbecoming  a  teacher — which  she 
says  was  the  specific  ground  on  which  she  was  tried.  The  petition- 
er asserts  that  she  was  not  guilty  of  any  misbehavior  or  misconduct 
within  the  meaning  of  the  statute.  She  says  that  her  offense,  if  any, 
was  to  disclose  the  state  of  her  mind,  her  beliefs,  and  that  there  is 
no  element  of  behavior  or  conduct  in  a  mere  belief.  She  claims  the 
board  of  education  should  not  have  condemned  her  until  her  beliefs 
liad  been  translated  into  action  in  the  classroom. 

This  contention  is  unsound.  While  it  is  true  that  the  offense  of 
the  petitioner  was  for  the  sake  of  brevity  characterized  in  a  certain 
manner — ^as  conduct  unbecoming  a  teacher — we  must  look  to  the 
specifications  themselves  in  order  to  find  the  offense  charged.  The 
seven  items  of  the  specifications  leave  no  doubt  whatever  that  the 
petitioner  was  charged  with  entertaining  certain  beliefs  and  declar- 
ing certain  intentions  that  may  very  well  be  regarded  as  clearly  show- 
ing her  to  be  both  incompetent  and  inefficient  as  a  teacher,  within  the 
meaning  of  section  872,  supra.  The  substance  of  the  finding  of  the 
board  of  education  is  that  the  petitioner  is  unfit  to  remain  a  teacher 
in  our  public  schools,  and  this  court  will  not,  tmder  the  circumstanc- 
es, undertake  to  say  that  the  board  is  in  error. 

The  contention  that  the  petitioner,  in  spite  of  her  views,  may  still 
be  able  to  do  her  full  duty  as  a  teacher  in  the  classroom  cannot  be 
upheld.  The  grounds  of  removal  contemplated  by  the  statute  may 
in  a  given  instance  be  wholly  unrelated  to  the  discharge  of  the  scho- 
lastic duties,  and  a  teacher  may  be  both  incompetent  and  inefficient, 
even  though  her  class  shows  most  gratifying  results  in  the  ordinar>- 
subjects  of  the  curriculum.  It  is  of  the  utmost  importance  to  the 
state  that  the  association  of  teacher  and  pupil  should  tend  to  incul- 
cate in  the  latter  principles  of  justice  and  patriotism  and  a  respect 
for  our  laws.  TWs  end  cannot  be  accomplished,  if  the  pupil  finds 
his  teacher  unwilling  to  submit  to  constituted  authority. 

[2]  It  is  further  urged  that  in  dismissing  the  petitioner  upon  the 
grounds  assigned  there  was  a  violation  of  Ac  federal  and  state  Con- 
stitutions, in  that  she  was  discriminated  against  on  account  of  her 
religion,  and,  and  that  there  was  an  attempted  restraint  upon  the  ob- 
servance of  the  Quaker  faith.  Such  is  not  the  case.  The  petitioner 
was  not  dismissed  because  she  is*  a  Quakeress.  It  has  simply  been 
found  that  certain  views  and  beliefs,  which  she  declares  are  based 
upon  her  religion,  prevent  her  from  properly  discharging  the  duty 
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she  assumed.  Where  a  person  agrees  with  the  state  to  perform  a 
public  duty,  she.  will  not  be 'excused  from  perlonnaace  according  to 
law  merely  because  her  religion  forbids  her  doiM  so.  Wlfile  the  pe- 
titioner may  be  entitled  to  the  greatest  respect  for  her  adherence  to 
her  faith,  she  cannot  be  permitted  because  of  it  to  act  in  a  manner- 
inconsistent  with  the. peace  and  safety  of  the  state. 

[3]  The  board  of  education  had  jurisdiction  to  entertain  the  charg- 
es against  the  petitioner,  and  its  decision  was  an  exercise  of  the  dis- 
cretion vested  in  it.  The  only  remedy,  therefore,  of  the  petitioner, 
was  to  appeal  to  the  commissioner  of  education.  People  ex  rel.  Peix- 
otto  V.  Board  of  Education,  160  App.  Div.  557,  145  N.  Y.  Supp.  853 ; 
affirmed,  212  N.  Y.  463,  106  N.  E.  307 ;  Peoide  ex  rel.  Merrall  v.  Cool- 
ey,  75  Misc.  Rep.  188,  191,  132  N.  Y.  Supp.  625.  Any  person  conceiv- 
ing himself  aggrieved  may  appeal  or  petition  to  the  commissioner  of 
education,  who  is  authorized  and  required  to  examine  and  decide  the 
same.  The  commissioner  may  also  institute  such  proceedings  as  are 
authorized  under  the  Education  Act,  and  his  decision  is  final  and 
conclusive,  and  not  subject  to  question  or  review  in  any  place  or  court 
whatever.  Such  appeal  or  petition  may  be  made  m  consequence, 
among  other  things,  of  any — 

'^official  act  or  decision  of  any  officer,  school  authorities,  or  meetings  con- 
cerning any  other  matter  under  this  chapter,  or  any  other  act  pertaining  to 
common  schools."  Bdttcation  Law,  |  890,  as  renumbered  by  Tjaws  1918,  o. 
252,  I  e. 

The  commissioner  is  not  bound  to  rely  upon  the  testimony  taken 
by  the  of&cer  or  body,  but  may  direct  the  district  superintendent  of 
the  district  where  the  controversy  arose  to  take  and  report  to  him  the 
testimony  in  any  case  on  appeal.  The  superintendent  may  subpoena 
witnesses  upon  such  inquiry.  Education  Law  (Consol.  Laws,  c.  16), 
§  395*  The  state  has  always  regarded  the  maintenance  of  an  effective 
education  system  as  o^  the  highest  importance  to  its  well-being  and 
has  insisted  upon  exercising  a  supervision  over  the  training  of  its 
children.  The  plan  of  having  such  appeals  referred  to  the  commis- 
sioner  was  advisedly  and  wisely  adopted.  By  that  means  it  was 
assured  that  all  questions  relating  to  the  schools,  of  which  the  qual- 
ification of  a  teacher  is  not  the  least  important,  could  be  submitted  to 
one  whose  experience  is  daily  broadened  in  the  administration  of 
his  duties  as  commissioner  of  education  and  whose  power  fully  to 
investigate  the  circumstances  is  unrestricted.  People  ex  rel.  Board 
of  Education  v.  Finley,  211  N.  Y.  51,  105  N.  E.  109. 

The  petitioner  may  possibly,  In  seeking:  relief  in  this  court  by  writ 
of  mandamus,  have  so  delayed  her  application  to  the  commissioner 
of  education  that  he  will  decline  to  entertain  it.  Whether  he  will  <o 
decline  is  uncertain.  He  may  for  good  cause  shown  waive  the  ordi- 
nary requirement  of  appeal  within  30  days.  Rule  5  of  the  Rules  of 
Practice  on  Appeals.  Whether  he  does  so  or  not,  this  court  must 
hold  that  the  board  of  education  had  jurisdiction  to  try  the  petition- 
er, and  must  therefore  refuse  to  pass  upon  the  merits  of  the  petition- 
er's removal.    Petition  for  writ  denied. 

Application  denied. 
172N.T.S.— 58 
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aCM  Misc.  BepL  508) 

OOMMONWEADTH  MORTGAGE  OO.  T.  US  UbX  SAAGBNT  A  CO.,  Inc..  ettl. 
(Supreme  CJourt.  Special  Term,  New  Yoric  County.    October,  1918.) 

J..  CouBTB  $=»14 — ^Action  between  Fobeign  Cobpobations — Tobt — Statute. 
Under  Code  Civ.  Proc.  §  1780,  subd.  4,  a  foreign  corporation  may  main- 
tain an  laction  in  tort  against  a  foreign  corporation  doing  business  in  the 
state. 

2.  coubts  ^s9l5— fobbign  oo&posattons — action  foe  tobt — sumoibhot  of 

Complaint. 

Wliere  complaint  in  action  by  foreign  corporation  against  anotlier  for- 
eign corporation  doing  business  in  the  state,  and  others,  for  damages 
from  wrongful  acts,  fraud,  and  conspiracy  in  converting  and  injunng 
plaintifTs  property,  alleged  tbat  many  of  sucb  acts  were  committed  in  the 
state,  and  that  plainUft  could  not  oiforce  its  rights  ixi  any  other  Jurisdic- 
tion, etc,  a  motion  to  vacate  warrant  of  attachment,  because  complaint 
did  not  state  a  cause  of  action,  will  be  denied. 

3.  Attachment  ^=»24^— Motion   to   Vacate — Complaint — ^Infebences. 

Where  a  defendant  presents  no  affidavit  in  support  of  Its  motiMi  to 
vacate  an  attachment,  the  plaintiff  is  entitled  to  the  benefit  of  all  legiti- 
mate inferences  to  be  drawn  from  the  facts  alleged  in  the  complaint. 

Action  by  the  Commonwealth  Mortgage  Company  against  Lc  Roy 
Sargent  &  Co.,  Incorporated,  and  others,  with  warrant  of  attadmient. 
Motion  by  defendant  named  to  vacate  the  warrant  of  attachment  de- 
nied. 

William  Travers  Jerome,  of  New  York  City,  for  the  motion. 
Edward  A.  Carlin  and  Ormsby  McHarg,  both  of  New  York  City, 
opposed. 

COHALAN,  J.  Defendant  Le  Roy  Sargent  &  Co.,  Incorporated, 
appearing  specially,  moves  to  vacate  a  warrant  of  attachment.  The 
action  is  brought  by  the  plaintiff,  a  foreign  corporation,  against  the 
defendants,  to  recover  damages  in  the  sum  of  $1,830,840.  These 
damages  are  alleged  to  have  been  sustained  b^  the  plaintiff  through 
the  wrongful  acts,  fraud,  and  conspiracy  of  the  defendants,  in  that 
they  converted  and  injured  the  plaintiffs  property.  It  is  further  al- 
leged that  many  of  these  acts  were  committed  in  the  state  of  New 
York.  The  defendant  Le  Roy  Sargent  &  Co.,  Incorporated,  is  a  for- 
eign corporation,  but  is  engaged  in  business  within  this  state.  The 
main  grounds  of  objection  to  the  wairant  are  that  the  complaint  docs 
not  state  facts  constituting  a  cause  of  action  such  as  this  court  should 
entertain  jurisdiction  thereof,  and  that  one  foreign  corporation  may 
not  sue  another  foreign  corporation  in  tort  as  a  matter  of  right  in  the 
Supreme  Court  of  the  state  of  New  York. 

[1]  Under  subdivision  4  of  section  1780  of  the  Code  of  Civil  Pro- 
cedure, the  plaintiff  may  maintain  an  action  in  the  courts  of  this  state 
when  a  defendant,  a  foreign  corporation,  is  doing  business  within  its 
boundaries.    The  section  reads  as  follows : 

''Wluen  Foreign  Corporation  may  lie  Sued, — ^An  action  against  a  foreign 
corporation  may  be  maintained  by  a  resident  of  the  state,  or  by  a  domesUc 
corporation,  for  any  cause  of  action.  An  action  against  a  foreign  corporation 
may  be  maintained  by  another  f  oredign  corporation,  or  by  a  non-resident,  in  one 
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of  the  ttfOov/ing' muea  (mly:    *    *    *    4.  Where  t  foreign  cbrporation  is 
doing  business  within  this  state." 

This  subdivision  of  the  Code  was  considered  in  the  case  of  United 
States  Asphalt  Refining  Co.  v.  Ccmiptoir  National  D'Escompte  de 
Paris,  166  App.  Div.  64,  66,  151  N.  Y.  Supp.  604,  and  it  was  there 
held  that  the  courts  of  this  state  have  jurisdiction  of  cases  of  this  kind, 
and  that  there  is  no  state  policy  that  such  jorisdiction  should  not  be 
exercised.  The  complaint  herein  sets  forth  sufficient  facts  to  consti- 
tute a  cause  of  action  under  the  .authority  of  the  case  of  PoUitz  v.  Wa- 
bash R.  Co.,  207  N.  Y.  113,  100  N.  E.  721,  and  the  complaint  is  un- 
doubtedly modeled  after  the  one  used  in  that  action. 

[2,  3]  Moreover,  upon  a  motion  to  vacate  an  attachment,  where  the 
defendant  presents  no  affidavit  in  support  of  the  motion,  the  plaintiff 
is  entitled  to  the  benefit  of  all  legitimate  inferences  to  be  drawn  from 
the  facts  pleaded  in  the  complaint.  Stewart  v.  Lyman,  62  App.  Div. 
182,  70  N.  Y.  Supp.  936.  There  is  an  additional  reason  why  the  war- 
rant of  attachment  should  be  sustained.  It  is  claimed  that  the  de- 
fendant corporation  is  engaged  in  making  sales  of  securities  in  the  state 
of  New  York,  and  that  it  has  fraudulently  disposed  of  more  than  400 
shares  of  the  plaintiff's  stock  in  this  state.  These  facts  being 
alle^^ed  in  the  plaintiff's  conqriaint  and  the  motion  papers,  and  not  being 
denied  by  the  defendant  corporation,  indicate  that  the  plaintiff  has  made 
out  a  cause  of  action.  It  appears,  further,  that  all  the  officers  of  the 
defendant  corporation  are  residents  pf  the  state  of  New  York,  that  they 
have  their  offices  in  the  borough  of  Manhattan,  that  they  conduct  a 
business  within  the  city  and  county  of  New  York,  that  none  of  the  of- 
ficers of  the  defendant  corporation  reside  in  the  state  of  Minnesota, 
and  that  if  jurisdiction  is  refused  by  this  court  the  plaintiff  may  not 
enforce  its  rights  in  any  other  jurisdiction  to  recover  damages  for  the 
alleged  wrongful  acts  committed  by  the  defendant.  In  a  word,  it  is 
urged  that  no  process  can  be  served  on  the  defendant  corporation  or 
its  officers  outside  of  the  state  of  New  York.  If  this  be  so,  this  is  the 
proper  forum  in  which  to  adjudicate  the  rights  of  the  parties  to  the 
action. 

Motion  denied.  . 


SMITH  Y.  FIBST  NAT.  BANK  OF  AI^BANY  et  bL 

In  re  DONOVAN. 

(Supreme  Court,  Appellate  DiirUdon,  Third  Departoaimt    Norember  18,  19ia> 

ATTOENET  and  OLIBlffT»l6s»l92CL)— >AlT<mNET'B  I/XEN — ^BhTTOBOKMENT. 

Although  Judli^i^ry  Law,  §{  474,  475,  give  an  attorney  a  Hen  on  property 
recovered,  attorney  for  plaint  US  is  not  entitled  to  enforce  his  lien,  where 
def<Hidant  has  brought  another  action,  alleging  a  partnership  and  de- 
manding: an  aecounting,  and  obtains  an  injunction  against  a  third  party, 
who  holds  property  odstnally  imder  lltigatioiD,  from  paying  it  to  plaintiff, 
nntil  the  fiaal  determination  of  jthe  suit.* 

Appeal  from  Special  Term,  Albany  County. 

ActicMi  by  Fra^  G.  Siwith  against  the  FSrst  National  Bank  of  Al- 
bany, Henry  Pattern,  and  Henry  Patton,  as  administrator  of  Mary 
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S.  Patton,  deceased.  In  the  matter  of  the  petition  of  Richard  J.  Don- 
ovan to  enfoFce  an  attorney's  lien.  From  an  order  (103  Misc.  Rep. 
274,  170  N.  Y.  Supp.  127)  establishing  a  lien  and  directinpr  execution 
therefor  on  certain  moneys,  Henry  Patton,  personally  and  as  admin- 
istrator, appeals.    Modified  and  afiumed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

George  Lawyer,  of  Albany,  for  appellant. 

Richard  J.  Donovan,  of  New  York  City,  pro  se. 

JOHN  M.  KELLOGG,  P.  J.  The  plaintiff  recovered  Judgment  in 
this  action  July  22,  1913,  that  he  was  the  joint  equitable  owner,  but 
not  the  legal  owner,  of  a  half  interest  in  the  Gaspefeau  property,  the 
proceeds  of  which  were  in  the  defendant  bank,  and  that  his  share  of 
said  proceeds  was  $22,683.87,  and  that  the  bank  pay  the  same  to  him 
and  apply  the  remainder  of  said  moneys  upon  certain  notes.  The  re- 
spondent Donovan  was  the  attorney  for  the  plaintiff  in  said  action. 
The  judgment  was  affirmed  July  1,  1914,  in  this  court  (164  App.  Div. 
905,  152  N.  Y.  Supp.  1151),  and  in  the  Court  of  Appeals  April  17, 
1917  (220  N.  Y.  727,  116  N.  E.  1076). 

On  or  about  the  29th  day  of  May,  1916,  Patton,  a  defendant  in  the 
former  action,  who  was  interested  with  Smith  in  the  Gaspereau  prop- 
erty, brought  an  action  in  the  Supreme  Court  against  him,  alleging, 
among  other  things,  that  on  or  about  the  12th  day  of  July,  1901,  plain- 
tiff and  defendant  entered  into  an  agreement  of  copartnership  for  the 
buying  and  selling  of  timber  lands  in  Nova  Scotia,  New  Foundland. 
and  the  United  States  of  America,  and  that  during  the  transactions  in 
which  said  partners  were  engaged  various  sums  were  contributed  by 
each  partner,  and  that  the  plaintiff  paid  on  account  of  the  defendant 
from  December  20,  1902,  certain  sums  which,  with  accrued  interest  to 
May  1,  1916,  amounted  to  the  sum  of  $20,000,  and  that  the  First  Na- 
tional Bank  of  Albany,  a  defendant  in  the  former  action,  is  in  the  pos- 
session of  funds  belonging  to  the  copartnership  amounting  to  $20,000: 
that  the  copartnership  has  not  been  dissolved.  It  asks  a  dissolution 
and  an  accounting,  and  for  an  injunction  restraining  the  defendant 
from  receiving,  and  the  bank  from  paying,  the  moneys  held  by  it 
Among  other  defenses  the  defendant  set  up  the  former  judgment 

The  theory  of  the  second  action  appears  to  be  that  the  former  ac- 
tion related  only  to  the  joint  transaction  with  reference  to  the  Gas- 
pereau property  and  its  proceeds,  while  this  action  covers  all  partner- 
ship matters  between  the  parties,  including  the  Gaspereau  property,  and 
that,  while  the  judgment  establishes  the  rights  of  the  parties  in  the 
Gaspereau  property  as  such,  the  final  disposition  of  the  moneys  in  the 
bank  will  depend  upon  the  judgment  finally  establishing  the  rights  of 
the  general  partnership  matters.  The  respondent  Donovan  appeared 
as  attorney  for  Smith  in  said  action.  Upon  motion  at  Special  Term 
the  defendant  obtained  an  injunction  in  the  second  action,  restraining 
the  defendant  Smith  from  receiving  the  moneys  and  the  bank  paying 
them,  until  the  determination  of  that  action.  On  said  motion  respond- 
ent Donovan  appeared  as  attorney,  and  opposed  the  injunction,  in  part. 
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upon  the  grouud  that  he  had  an  attorney's  Hen  on  account  of  his  serv- 
ices in  the  action  in  which  said  judgment  was  rendered  upon  one- 
half  of  the  share  of  Smith  in  the  moneys  in  the  bank,  and  that  no 
stay  should  he  granted  as  to  that  one-haJf.  The  court  did  not  heed 
that  contention.  This  court  affirmed  the  injunction  granted  at  the 
Special  Term. 

Tlie  respondent  Donovan  has  obtained  the  order  appealed  from,  en- 
titled in  the  first  action,  which  declares  an  attorney's  lien  upon  one- 
half  of  said  moneys  in  the  bank,  and  directs  an  execution  to  issue 
against  the  bank. 

By  the  agreement  between  Smith  and  his  attorney,  the  latter  was  to 
have  for  his  services  in  the  action  one-half  of  the  amount  recovered 
and  costs.  According  to  the  defendant's  contention,  it  has  not  yet  been 
finally  established  that  the  moneys  in  the  bank  are  the  absolute  prop- 
erty of  Smith,  but  that  the  judgment  only  settles  the  rights  of  the  par- 
ties so  far  as  the  Gaspereau  property  is  concerned,  and  that  the  final 
disposition  of  the  moneys,  as  between  the  alleged  partners,  must  be 
established  in  a  general  accounting  of  the  entire  partnership  transac- 
tions. It  is  unnecessary  to  determine  whether  the  second  action  can 
succeed  or  not ;  suffice  it  to  say  that  Smith,  by  order  of  the  court,  has 
been  restrained  from  receiving,  and  the  hank  from  paying,  the  moneys 
during  the  pendency  of  the  second  action,  and  that  such  order  is  still  in 
full  force,  and  that  respondent  Donovan  was  the  attorney  for  Smith 
on  the  motion  which  resulted  in  the  injunction,  and  the  same  was 
granted  notwithstanding  his  contention  that  he  had  an  attorney's  lien 
on  the  moneys. 

It  is  evident  that  the  order  restraining  Smith,  his  agents,  employes, 
and  assigns,  from  obtaining  the  moneys,  prevents  his  attorney  upon 
this  motion  from  obtaining  the  moneys  while  the  injunction  stands. 
Undoubtedly  the  attorney  has  a  lien  upon  the  judgment  so  far  as  his 
client's  interest  therein  is  concerned;  but,  if  it  be  finally  established 
that  his  client  was  never  entitled  to  the  moneys,  the  attorney's  lien  falls. 
Smith,  the  client,  does  not  oppose  the  motion.  Evidently  he  and  his 
attorney  wished  to  take  one-half  of  the  moneys  out  of  the  bank,  freed 
from  the  risk  of  the  litigation,  and  the  Special  Term  order,  affirmed  by 
this  court,  has  determined  that  the  moneys  shall  not  be  paid  to  the 
plaintiff,  or  his  agents  or  assigns,  until  the.  determination  of  the  action 
or  the  further  order  of  the  court.  The  moneys  are  in  a  safe  place. 
It  is  just  to  all  the  parties  that  they  should  remain  there  until  it  is 
.finally  determined  whether,  as  a  matter  of  fact.  Smith  is  entitled  to 
said  moneys  as  against  Patton  upon  a  final  settlement  of  the  copart- 
nership matters.  The  rights  of  the  parties  should  not  be  changed  by 
this  motion,  but  should  remain  in  statu  quo,  to  the  end  that  after  the 
second  action  is  determined  justice  may  he  done  in  payment  of  the 
moneys  to  the  proper  person. 

We  conclude,  therefore,  that  the  Special  Term  was  in  error  in  grant- 
ing the  order,  as  it  is  directly  in  conflict  with  the  injunction  order  and 
the  order  of  this  court  sustaining  it,  and  that  the  attorney's  interest  in 
the  moneys  depends  upon  the  final  determination  that  his  client  is 
entitled  to  them. 
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It  is  suggested  that  the  respondent's  client  did  not  object  to  having 
the  order  fix  the  rights  between  him  and  his  attorney  to  whatever  in- 
terest the  client  may  eventually  have  to  the  money  in  the  bank.  Former 
section  66  of  the  Code  of  Civil  Procedure,  now  sections  474,  475,  of 
the  Judiciary  Law  (Consol.  Laws,  c.  30),  gives  the  respondent  such 
lien;  but  the  order  appealed  from  establishes  the  amount  and  may 
be  of  some  value  to  the  respondent,  and  the  appellant  apparently  can- 
not be  prejudiced  by  such  determination. 

The  order  should  be  modified,  so  that  it  will  only  establish  and  fix 
the  amount  of  the  attorney's  lien  as  between  him  and  his  client,  the  or- 
der to  be  without  prejudice  to  the  rights  of  the  respondent  or  the 
appellant  as  they  may  appear  upon  the  determination  of  the  second 
action,  and,  as  modified,  jifirmed,  with  costs  of  this  appeal  and  of  the 
original  action  to  be  paid  by  the  respondent  Donovan.    All  concur. 


SMITH  V.  C50NSUMBRS'  FBRTIUZBR  CO. 

(City  Court  of  New  York,  Special  Tferm  and  Chambers.    April  14,  1910.) 

1.  COBPOBATIONS  ^59522 — ^ACTION  ON  NOTB— JUDQMBWTV- STATOT*. 

In  action  on  note  against  corporation,  where  summons  and  complaiat 
were  served  March  15th,  and  no  order  was  obtained  directing  Issues  pre- 
sented by  pleadings  be  tried,  plaintiif  was  not  entitled  to  enter  Judgment, 
under  Code  Civ.  Proc.  i  1778,  until  exi^lratlon  of  20  days  after  service  of 
copy  of  complaint ;  April  4th  being  first  day  on  whi^  plaintiff  had  right. 

2.  Corporations  ^=»522 — ^Action  on  Note— Provision  op  Statutb— Waivb«. 

In  action  against  corporation  on  note,  plalntlfTs  retention  of  defend- 
ant's answer  precluded  him  from  treating  it  as  nullity,  and  was  waiver 
of  provisions  of  Code  Civ.  Proc.  1 1778,  that  in  action  against  corporation 
on  note,  unless  defendant  serves  with  his  answer  cojKf  of  order  directing 
Issues  be  tried,  plaintiff  may  take  Judgment,  etc 

Action  by  one  Smith  against  the  Consumers'  Fertilizer  Company.  On 
motion  to  vacate  and  set  aside  judgment  against  defendant,  and  execu- 
tion issued  thereon.    Motion  granted,  and  sheriff  stayed. 

GREEN,  J.  This  is  a  motion  to  vacate  and  set  aside  a  judgment  and 
execution  issued  thereon  upon  the  grotmd  that  judgment  was  improp- 
erly entered  against  the  defendant.  The  action  is  predicated  upon 
a  promissory  note  allegedly  made  by  the  defendant,  a  corporation.  The 
summons  and  complaint  was  served  on  March  15,  1910,  and  an  answer 
served  upon  plaintiff's  attorney  within  six  days.  Defendant's  attorney 
through  inadvertence  failed  txD  obtain  and  serve  an  order,  as  required 
by  section  1778  of  the  Code  of  Civil  Procedure,  that  the  issues  pre- 
sented by  the  pleading^  be  tried,  and  plaintiflPs  counsel,  electing  to 
treat  the  answer  as  a  nullity,  as  provided  by  the  Code,  entered  judg- 
ment and  issued  execution. 

[  1  ]  There  are  two  serious  objections  to  the  maintenance  of  the  judg- 
ment as  entered,  and  upon  which  execution  was  issued.  The  sum- 
mons and  complaint  was  served  on  March  15^  1910,  and  consequently, 
even  though  no  order  was  obtained  directing  that  the  issues  presented 
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by  the  pleadings  be  tried,  the  plaintiff  was  not  entitled  to  enter  judg-» 
ment,  under  section  1778  of  the  Code,  until  "at  the  expiration  of  twenty 
days  after  the  service  of  a  copy  of  the  complaint."  The  summons  and 
complaint  having  been  served  on  March  15th,  the  first  day  upon  which 
plaintiff  had  the  right  to  enter  judgment  was  April  4th ;  yet  plaintiff 
entered  judgment  and  the  same  was  docketed  on  April  1st,  three  days 
prior  to  the  time  he  had  the  right  so  to  do. 

[2]  The  second  objection  is  the  fact,  as  contended  by  defendant's 
counsel,  that  plaintiff  retained  the  answer  and  consequently  did  not 
treat  it  as  a  nullity,  and  thus  has  waived  the  provision  of  section  1778 
of  the  Code.  This  section  has  long  been  a  hidden  trap  for  the  unwary. 
It  is  a  senseless  provision  of  the  Code,  and  serves  no  useful  purpose. 
In  dealing  with  this  section  with  that  thought  in  mind,  the  courts  have 
held  that  a  retention  of  the  answer  was  a  waiver  to  that  provision  of 
the  Code.  Counsel  for  defendant  cites  the  case  of  Watertown-Nat. 
Bank  v.  Westchester  County  Waterworics,  19  Misc.  R^.  685,  44  N. 
Y.  Supp.  1101,  a  Special  Term  decision  of  Mr.  Justice  Hiscock,  then 
at  Onondaga  County  Special  Term,  Supreme  Court,  in  support  of  his 
judgment;  but  the  cases  of  Blenderman  v.  Bellis  Co.,  64  Misc.  Rep. 
65,  117  N.  Y.  Supp.  897,  and  Tautphoeus  v.  Harbor  &  Suburban  Bldg. 
&  Sav.  Ass'n,  96  App.  Div.  23,  88  N.  Y.  Supp.  709,  are  directly  in 
conflict  with  that  decision,  and  in  my  opinion  are  controlling  upon  this 
motion.  In  the  Tautphoeus  Case,  supra,  the  Appellate  Division  in  a 
unanimous  decision  held  that  the  retention  of  the  answer  precluded  the 
plaintiff  from  treating  it  as  a  nullity,  and  that  defendant  had  a  right 
to  assume  that  it  had  been  properly  served.  I  am  therefore  of  the 
opinion  that  the  judgment  was  'improperly  entered,  firstly  because  it 
was  entered  before  the  expiration  of  twenty  days  from  the  day  of 
service  of  the  summons  and  comfrfaint ;  and,  secondly,  because  by  re- 
taining the  answer  plaintiff  waived  the  provision  of  section  1778  of  the 
Code,  and  thereby  was  precluded  from  treating  the  answer  as  a  nullity. 

The  motion  to  vacate  the  judgment  and  execution  is  therefore  grant- 
ed as  a  matter  of  right,  with  $10  costS  of  this  motion,  and  the  sheriff  is 
stayed  from  any  and  all  further  proceedings  therein. 


PEOPLE  v.  EBBETS  et  al. 

(Court  of  Special  Sessions  of  City  of  Brooklyn,  Kings  County*     September 

24,  1017.) 

1.  Sunday  ^ss>6(2) — ^Pubuo  Ball  Gamb. 

A  public  ball  game  conducted  on  Sunday  is  unlawful,  under  Penal 
Law,  I  2145. 

2.  SuNOAT  ^=»2 — ^Penal  Statutb — Construction. 

Penal  Law,  |  2145,  prohibiting  fishing,  bunting,  and  public  sports  on 
Sunday,  is  remedial,  and  full  effect  must  be  given  to  the  general  terms 
of  the  description  oif  prohibited  acts  tliei-^n  cootained. 

3.  Sunday  ^=s>6(2) — Pubuo  Spokts — ^Admission  Feb. 

Where  the  public  is  invited  to  attend  a  ball  game  on  Sunday,  Penal 
Law,  I  2145,  prohibiting  public  sports  on  Sunday,  is  violated,  although 
no  admission  fee  is  charged. 
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4.  Sunday  *»6(2)—Publio  Spobt»— I>iapo8Ai.  o»  Pbocebdb. 

That  the  proceeds  of  a  Sunday  ball  game  were  devoted  to  patriotic  pur- 
poses connected  with  the  war  does  not  take  It  out  of  Penal  Law,  |  2145^ 
prohibiting  public  sports  <m  Sunday. 

Information  against  Charles  Ebbets  and  William  Robinson  for  a 
violation  of  the  statute  prohibiting  public  sports  on  Sunday.  Defend- 
ants adjudged  guilty. 

Argued  before  SALMON,  P.  J.,  and  HERBERT  and  EDWARDS,  JJ. 

Harry  E.  Lewis,  Dist  Atty.,  and  Harry  6.  Anderson,  and  Louis  Goldstein, 
Asst;.  Dist.  Attys.,  all  of  Brooklyn,  for  the  People. 

York  &  York,  of  New  York  City  (Bernard  J.  York,  of  New  York  City,  of 
counsel),  for  defendants. 

EDWARDS,  J.  The  defendants  had  responsible  control  and  man- 
agement on  Sunday,  July  1,  1917,  of  a  game  of  ball  at  Ebbets  Field,  in 
the  county  of  Kings.  The  game  was  preceded  by  a  concert  and  other 
exercises.  Admission  fees  were  charged  for  the  concert,  and  it  was 
made  known  that  the  purchasers  of  seats  at  the  concert  had  the  privi- 
lege of  retaining  such  seats  during  the  game  which  followed.  After 
the  concert,  and  before  the  game  of  ball  commenced,  the  doors  were 
opened  for  free  admission,  to  the  extent  of  the  capacity  of  the  grounds, 
of  all  persons  who  desired  to  enter  to  witness  the  game. 

The  net  proceeds  of  the  entertainment  were  given  to  the  Militia  of 
Mercy,  a  charitable  organization,  which  has  made  special  patriotic  ef- 
fort for  the  relief  of  suffering  occasioned  by  the  present  war. 

The  game  so  conducted  was  witnessed  by  about  10,000  persons. 

On  the  foregoing  facts  the  court  must  determine  whether  there  has 
been  a  violation  of  the  statute  forbidding  public  sports  or  shows  on 
Sunday. 

[1]  A  public  ball  game  conducted  on  Sunday  is  unlawful  in  this 
state.  Penal  Law  (Consol.  Laws,  c.  40)  §  2145 ;  PeoiJe  v.  Poole,  44 
Misc.  Rep.  118,  89  N.  Y.  Supp.  773;  Koelble  v.  Woods,  96  Misc.  Rep. 
63,  159  N.  Y.  Supp.  704. 

[2]  The  statute  is  remedial,  and  full  effect  must  be  given  to  the 
general  terms  of  description  of  prohibited  acts  therein  contained.  Peo- 
ple ex  rel.  Bender  v.  Joyce,  174  App.  Div.  574,  161  N.  Y.  Supp.  771, 

[3]  The  game  in  this  case  was  public,  because  the  public  were  in- 
vited to  attend,  and  did  attend  in  large  assembly.  The  feature  of  an 
admission  fee  is  of  no  importance,  except  as  indication  of  the  general 
and  public  quality  of  the  entertainment.  In  such  indication  this  fea- 
ture was  present  here  distinctly.  The  persons  who  obtained  preferred 
seats  for  witnessing  the  ball  game  by  paying  for  them  were  permitted 
and  invited  by  the  management  to  witness  the  game  as  spectators  pay- 
ing for  the  privilege,  notwithstanding  the  declaration  was  made  by  the 
management  that  the  charge  was  for  the  concert  only,  and  notwith- 
standing that  a  large  additional  number  of  persons  were  admitted  free. 

[4]  What  was  done  with  the  money  received  from  the  guests  is  of 
no  consequence  in  determining  the  question  involved  in  this  issue.  The 
thing  forbidden  is  public  sport,  and  it  is  no  less  public  and  no  less 
sport  because  the  money  received  was  devoted  to  patriotic  purpose,  in- 
stead of  to  the  emolument  of  those  conducting  the  enterprise. 
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As  every  one  knows,  the  judicial  function  esrtends  only  to  ascer- 
taining and  applying  the  law  as  it  exists.  The  frequent  declaration 
found  in  judicial  opinions  that  the  judge  must  declare  the  law  as  he 
finds  it,  and  that  remedy  for  unwise  law  must  be  sought  from  the 
proper  branch  of  the  government,  is  merely  another  form  of  saying 
that  the  judge  is  bound  by  his  official  oath  and  by  a  sane  conscience  to 
perform  his  official  duty.  Mention  of  this  truism  ought  not  to  be  neces- 
sary in  this  community,  which  insistently  requires  that  it  shall  be 
under  government  of  laws  and  not  of  men. 

In  these  times  of  stress  and  transcendent  importance  of  the  citizen's 
adequate  apprehension  of  his  civic  duty,  it  is  essential  that  the  definite 
standard  of  established  law  shall  remain  in  utmost  integrity.  It  is 
part  of  patriotism  to  render  ready  and  scrupulous  obedience  to  the  law 
of  the  land;  and,  after  all,  as  we  well  know,  the  nation  in  time  of 
need  must  and  will  depend  upon  the  wholesome  love  of  country,  in- 
digenous in  its  inhabitants,  the  vigor  and  vitality  of  which  require  no 
artificial  stimulant  or  inducement. 

However  generous  and  excellent  ma^j  have  been  the  motive  and  pur- 
pose of  the  defendants,  their  act  was,  in  my  opinion^  an  infraction  of 
the  law,  and  I  vote  for  decision  by  the  court  finding  them  guilty  of 
the  offense  charged  in  the  information. 

SALMON,  P.  J.,  and  HERBERT,  J.,  vote  for  conviction. 

Defendants,  adjudged  guilty. 


<104  Misc.  B^.  003) 

In  re  FOUSY. 

(Snrrogate's  Ck)urt,  Bronx  Ck>uiity.     October,  1018.) 

!•  Wuxa  ^=s»470— OoNOTRUOTiON— Inbtbumbnt  as  a  Whole. 

A  part  of  a  will  should  not  be  considered  separate  and  independent 
of  the  rest  of  the  will,  but  the  whole  will  shoQld  be  considered  In  arriving 
at  the  testator's  intent 
2.  WncLs  ^=»449 — Construction  Against  Intestacy. 

Where  a  will  is  open  to  two  possible  constructions,  that  one  should  be 
adopted  which  avoids  intestacy,  as  testator's  intent  to  dispose  of  his 
whole  prox^erty  is  to  be  assumed,  unless  the  contrary  clearly  appears  ftom 
the  will. 
3^  Wills  «Ea»865(l)-^oN8TBiTOTiON— BismnB-^PAirriAi.  Intestacy. 

Under  a  will,  giving  in  the  second  clause  $1  to  a  brother,  and  in  the 
third  clause  one-half  of  the  residue  to  another  brother,  and  in  the  fourth 
•  clause  "one-half  of  all  the  rest,  residue,  and  remainder"  to  a  third  brother, 
the  latter  took  one-half  of  the  entire  residue  after  payment  of  the  debts 
and  the  H  legacy,  and  not  merely  one-half  of  the  residue  after  payment 
of  such  debts  and  the  legacies  to  the  first  two  brothers,  and  hence  there 
was  no  intestacy  as  to  one-fourth  of  the  residue. 

Proceeding  on  the  judicial  settlement  of  the  account  of  Alice  J. 
Foley,  as  administratrix  c.  t.  a.  of  Cornelius  Foley,  deceased.  Will 
construed,  and  decreed  accordingly. 
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Ernest  E.  L.  Hammer,  of  New  York  City,  for  petitioner. 
John  J.  I>wyer  and  John  P.  Lamerdin,  both  of  New  York  City,  for 
respondents, 

SCHULZ,  S.  The  decedent  left  him  surviving  Richard  Foley, 
a  brother,  John  Foley,  a  brother,  who  died  after  the  decedent,  and 
who  was  survived  by  a  daughter,  Mary  Foley,  his  sole  heir  at  law 
and  next  of  kin,  and  Ellen  Foley,  who  it  is  stated  in  the  petition 
claims  to  be  the  widow  of  Michael  Foley,  a  deceased  brother.  By 
his  last  will  and  testament,  after  directing  his  executors  to  pay  all 
his  just  debts  and  funeral  expenses,  he  gave  and  bequeathed  to  his 
brother  John  Foley  the  sum  of  $1,  and  then  provided  as  follows: 

"Third.  I  give  and  bequeath  one-half  of  all  the  rest,  res^due^  and  remainder 
of  my  estate  to  my  brother  Michael  Foley,  and  I  further  will  and  direct  that 
in  the  event  of  his  not  being  liying  at  the  time  of  my  death,  the  said  one>haIf 
of  the  rest,  residue  and  remainder  of  my  estate  be  iMild  over  to  his  widow  and 
children  or  to  the  sunriror  or  suryivors  of  them  share  and  share  alike. 

"Pourth.  I  give  and  bequeath  one-half  of  all  the  reat,  residue,  and  remain- 
der of  my  estate  to  my  brother  Richard  Foley,  and  I  further  will  and  direct 
that  in  the  event  of  his  not  being  living  at  the  time  of  my  death,  the  said 
one-half  of  the  rest,  residue  and  remainder  of  my  estate  be  paid  over  to  li!i» 
widow  and  children  or  to  the  surviyor  or  survivors  of  them  share  and  share 
alike." 

In  the  subsequent  paragraph  he  nominated  his  brothers,  Michael 
Foley  and  Richard  Foley,  as  executors. 

The  will  was  duly  admitted  to  probate  after  a  contest,  and  letters 
testamentary  were  issued  to  Richard  Foley,  who  subsequently  died, 
whereupon  letters  of  administration  c.  t.  a.  were  granted  to  the  peti- 
tioner. She  is  now  accounting  as  administratrix  and  asks  that  the 
surrogate  determine  the  following: 

*'(1)  Was  BUen  Scully  Foley,  widow  of  Michael  Foley,  alive  at  the  date  of 
death  of  CorneUus  Foley,  deceased? 

"(2)  If  said  Ellen  Scully  Foley  was  not  alive  at  the  date  of  death  of  Cor- 
nelius Foley,  deceased,  did  Ck>melius  Foley  dispose  of  his  entire  estate  under 
his  wlU,  and  what  is  the  i^are  or  amount  to  which  each  beneficiary  under 
the  wUl  is  entitled? 

"(3)  If  Cornelius  Foley  did  not  dispose  of  his  entire  estate  under  his  will 
to  whom  and  in  what  amoimts  shall  the  balance  of  the  estate  be  distrlbntedf 

The  brother  Michael  Foley  had  predeceased  the  decedent,  and,  as 
is  claimed  by  Ellen  Foley,  left  no  children,  but  did  leave  her,  his  wid- 
ow, surviving  the  decedent.  Objections  were  filed  by  her,  in  which 
she  opposes  the  account  upon  the  ground  that  the  petition  does  not 
definitely  state  that  she  is  the  widow  of  Michael  Foley  and  a  legatee 
under  the  last  will  and  testament  of  the  decedent,  and  she  ^ets  forth 
that  she  is  entitled  to  one-half  of  the  rest,  residue,  and  remainder 
of  the  estate,  and  asks  that  the  rights  of  the  parties  and  of  the  con- 
testant to  said  one-half  of  the  rest,  residue  and  remainder  be  deter- 
mined. 

Objections  were  also  filed  by  Mary  Foley,  the  daughter  of  John 
Foley,  opposing  said  account,  because  it  failed  to  state  tihat  the  deced- 
ent died  intestate  as  to  a  part  of  his  estate,  and  alleging  that  die  de- 
cedent had  failed  to  dispose  of  one-fourth  of  the  residue  of  his  es- 
tate under  paragraph  "fourth"  of  the  will,  asking  for  a  construction 
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of  the  said  paragraph,  and  praying 'that  it  be  adjudged  that  she  is 
entitled  to  one-half  of  the  residue  of  the  estate  of  the  said  Cornelius 
Foley,  deceased,  undisposed  of  by  his  said  will. 

Pending  the  settlement  of  the  account,  Alice  J.  Foley,  the  petition- 
er, and  Mary  Foley,  entered  into  a  written  stipulation,. duly  filed  in 
this  court,  by  which  they  severally  acknowledged  that  Ellen  Foley  is  the 
widow  of  Michael  Foley,  the  legatee  mentioned  in  the  third  para- 
graph of  the  will,  and  consented  that  the  amount  or  share  pay- 
able to  said  Michaicl  Foley  under  the  third  paragraph  of  the  will  of 
the  decedent,  had  said  Michael  Foley  survived  3ie  testator,  be  paid 
to  said  Ellen  Foley,  his  widow. 

[1-3 J  There  remains  for  consideraticm,  therefore,  only  the  con- 
struction of  the  "fourth"  paragraph  of  the  will  of  the  decedent,  and 
a  solution  of  the  question  whether  by  the  provisions  of  the  will  the 
decedent  intended  to  give  to  Richard  Foley  one4ialf  of  the  residue 
remaining  after  the  payment  of  debts,  funeral  expenses,  and  the  be- 
quest of  $1  to  John  Foley,  or  whether  he  intended  to  give  him  one- 
half  of  the  residue  which  remained  after  the  payment  of  the  debts, 
funeral  expenses,  the  legacy  of  $1  to  John  Foley  and  the  legacy  in 
the  "third"  paragraph  of  Ihe  will.  If  the  latter  was  his  intent,  then 
it  would  follow  Siat  he  died  intestate  as  to  a  part  of  his  estate. 

It  is  a  well-settled  principle  in  the  construction  of  wills  that  a 
part  should  not  be  considered  separate  and  independent  of  the  rest 
of  a  will,  in  order  to  ascertain  its  meaning.  Phillips  v.  Davies,  92 
N.  Y.  199;  Matter  of  Fowles,  222  N.  Y.  222,  240,  118  N.  E.  611; 
Roc  V.  Vingut,  117  N.  Y.  204,  22  N.  E.  933;  Denison  v.  Denison, 
185  N.  Y.  438,  78  N.  E.  162;  Matter  of  Miner,  146  N.  Y.  121,  40 
N.  E.  788.  One  clause  in  the  document  does  not  constitute  the  tes- 
tator's will,  and  it  is  proper  that  the  whole  instrument  should  be  scan- 
ned, in  order  that  the  testator's  intent  as  to  any  specific  provision  in 
the  will  may  be  properly  arrived  at. 

The  language  of  the  "fourth"  paragraph  is  unfortunate,  but  the 
scheme  of  the  will  seems  to  me  to  be  very  plain.  For  some  reason, 
the  decedent  did  not  wish  his  brother  John  to  share  in  his  estate  re- 
maining after  the  payment  of  debts  and  funeral  expenses,  except  to 
the  extent  of  $1.  After  giving  that  bequest,  he  intended  to  give  one 
half  of  all  the  rest,  residue,  and  remainder  to  his  brother  Michael 
and  the  other  half  to  his  brother  Richard,  substituting  in  their  places 
in  case  of  their  prior  decease  their  respective  widows  and  children. 
If  that  was  not  his  intent,  then  I  can  see  no  reasonable  explanation 
for  the  bequest  of  $1  to  John  Foley.  The  fact  that  he  made  this 
nominal  bequest,  taken  in  connection  with  the  other  provisions  of  the 
will,  IS  a  clear  indication  that  his  intent  was  that  his  brother  John 
should  receive  no  other  part  of  his  estate,  and  refutes  the  contention 
that  he  wished  to  die  intestate  as  to  one-fourth  of  the  residue,  which 
would  result  in  John's  obtaining  a  distributive  share  thereof. 

"In  the  work  of  Judicial  construction,  we  cannot,  of  course,  predicate  cer- 
tainty of  our  conclusions  as  to  intent.  At  the  most,  we  can,  and  we  sliould, 
give  that  construction  to  a  will,  which  has  *in  its  favor  the  balance  of  rea- 
sons and  probabiUties.'  (Weeks  v.  Comwell,  104  N.  Y.  325,  336  [10  N.  E.  431, 
433])."    Robinson  v.  Martin,  200  N.  Y.  159,  164,  93  N.  B.  4S8,  489. 
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Again,  m  the  construction  of  wills,  intestacy  is  to  be  avoided ;  that 
is  to  say,  where  a  will  is  open  to  two  possible  constructions,  that  one 
should  be  adopted  which  avoids  intestacy,  Haug  v.  Schumacher, 
166  N.  Y.  506,  515,  60  N.  E.  245;  KaUsh  v.  KaUsh,  166  N,  Y.  368, 
375,  59  N.  E.  917;  Meeks  v.  Meeks,  161  N.  Y.  66,  71,  55  N.  E.  278; 
Matter  of  Ossman  v.  Von  Roemer,  221  N.  Y.  381,  387,  117  N.  E.  576. 
When  a  man  performs  the  solemn  act  of  executing  a  document  which 
he  intends  shall  be  his  last  will  and  testament,  it  is  fair  to  assume 
that  he  purposes  to  dispose  of  his  whole  estate,  unless  it  clearly  ap- 
pears to  the  contrary  from  the  language  of  the  will.  Lamb  v.  Lamb, 
131  N.  Y.  227,  30  N.  E.  133;  Williams  v.  Petit,  138  App.  Div.  394, 
122  N.  Y.  Supp.  746;  Phillips  v.  Davies,  supra;  Vernon  v.  Vemon, 
53  N.  Y.  351 ;  Schult  v.  Moll,  132  N.  Y.  122,  30  N.  E.  377;  Meeks 
V.  Meeks,  supra;  Hadcox  v.  Cody,  213  N.  Y.  570,  108  N.  E.  84.  la 
this  matter  a  construction  should  not  be  favored  which  would  leave 
one-fourth  of  the  residue  of  the  decedent's  estate  undisposed  of 
by  his  will,  when  the  language  used  lends  itself  with  at  least  equal 
facility  to  a  construction  which  avoids  intestacy  and  is  in  harmony 
with  the  general  scheme  of  the  will. 

I  favor  the  construction  that  one  half  of  the  rest,  residue,  and  re- 
mainder, after  the  payment  of  the  debts  and  funeral  expenses  and 
the  bequest  to  John  Foley  under  paragraph  "second"  of  the  will,  was 
bequeathed  to  Michael  Foley,  and  the  other  half  thereof  to  Richard 
Foley.  In  the  event  of  the  dearth  of  either  prior  to  the  decedent,  the 
share  which  he  would  have  taken,  if  living,  was  payable  to  his  widow 
and  children  respectively.  As  Michael  predeceased  the  testator,  and 
his  widow  alone  survived  the  testator,  one-half  of  such  residue  is  pay- 
able to  her,  and,  as  Richard  died  after  the  testator,  the  one-half  of 
the  residue  which  he  took  is  payable  to  his  estate. 

Decreed  accordingly. 


(104  Misc.  Rep.  508) 

In  re  BAIN'S  BSTATHl 

(Surrogate's  Court,  New  York  County.     October,  101&) 

1.  Wills  <&»70 — EKjmicilb— What  Law  Governs. 

The  residence  of  a  testatrix,  who  executed  a  will  In  the  state  of  New 
York,  is  to  be  determined  by  the  laws  of  New  York. 

2.  Domicile  ^=»5 — Domicile  of  Married  Woman. 

Under  the  laws  of  New  York,  the  domicile  of  a  wifie  Is  established  by 
the  domicile  of  her  husband. 

3.  Taxation  ^=>867(1) — ^Inheritance  Tax— Residence— Afpbaibal. 

*  The  residence  of  a  testatrix,  bom  in  California  and  who  lived  there 
with  her  husband,  and  who,  on  a  visit  to  New  York  City,  where  she  own- 
ed a  leased  house^  made  a  will  describing  herself  as  resi^Ung  at  the  hoase. 
was  established  by  that  of  her  husband,  and  she  was  a  nonresidoit  of  tbe 
state  of  New  York ;  Tax  Law,  §  243,  as  amended  by  Li^ws  1916,  c.  551,  re- 
lating to  residence,  not  applying,  in  view  of  husband's  survival. 

In  the  matter  of  the  estate  of  Gertrude  Miller  Bain,  deceased.    On  a 
proceeding  to  determine  the  residence  of  decedent,  decedent  found 
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not  to  be  a  resident  of  the  state  of  New  York,  and  proceeding  remitted 
for  appraisal  accordingly. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (S.  Stanwood 
Menken  and  Sylvanus  D.  Ward,  both  of  New  York  City,  of  counsel), 
for  executors. 

Lafayette  B.  Gleason,  of  New  York  City  (John  B.  Gleason,  of  New 
York  City,  of  counsel),  for  state  comptroller. 

COHALAN,  S.  This  matter  comes  before  the  court  pursuant  to  a 
stipulation  between  counsel  for  the  state  comptroller  and  the  execu- 
tors, respectively,  that  for  the  purpose  of  determining  the  residence 
of  the  decedent  the  testimony  taken  before  the  transfer  tax  appraiser 
be  considered  as  if  taken  before  the  surrogate. 

The  decedent  was  bom  in  Calif oniia>  and  died  there  on  the  22d  day 
of  June,  1916.  It  is  conceded  that  I^erdinand  R.  Bain;  husband  of  the 
decedent,  was  at  the  time  of  her  death  a  resident  of  the  state  of  Cal- 
ifornia. An  examination  of  the  testimony  demonstrates  conclusively 
that  no  domicile  separate  from  that  of  her  husband  was  acquired  by 
decedent.  She  made  visits  to  New  Yoric  of  varying  duration  every 
year  after  her  marriage,  unaccompanied  by  her  husband;  but,  except 
for  these  absences,  she  lived  with  him  in  .California.  Their  relations, 
the  record  shows,  were  entirely  harmonious. 

[1,  2]  It  is  tonecessary  to  consider  the  Califoi^ia  statutwi- cited  by 
the  attorney  for  the, state  comptroller,  which  provide  that  under  cer- 
tain conditions  residents  of  that  state  are  deemed  to  have  abandoned 
their  domicile  therein.  The  question  of  residence  is  to  be  determined 
by  the  laws  of  this  state,  and  in  the  present  case  the  domicile  of  de- 
cedent is  established  by  that  of  her  husband.  Hunt  v.  Hunt,  72  N. 
Y.  217,  28  Am.  Rep.  129. 

[S]  While  in  the  city  of  New  York  in  1915,  the  decedent  executed 
a  will,  dated  December  21,  1915,  in  which  she  described  herself  as 
^'residing  at  101  East  Ninety-Fourth  street,  borough  of  Manhattan, 
city,  county  and  state  of  New  York."  The  decedent  had  acqttired  the 
house  referred  to  in  the  vear  1913  and  thereafter  furnished  it.  Dur- 
ing her  stay  in  New  York,  at  the  time  the  will  was  executed,  she  did 
not  occupy  the  premises,  having  previously  leased  them.  In  view  of 
Ae  controlling  fact  that  the  testatrix  was  a  married  woman,  not  sepa- 
rated from  her  husband,  the  statement  in  her  will  that  she  was  a  res- 
ident of  the  state  of  New  York  will  not  fix  her  domicile  within  this 
state.  Matter  of  Mesa's  Estate,  172  App.  Wv.  467,  159  N.  Y.  Supp. 
59,  affirmed  In  re  Hernandez's  Estate,  219  N.  Y.  566,  114  N.  E.  1069. 

It  is  contended  by  the  state  comptroller  that  the  decedent  was  a  res- 
ident as  defined  by  chapter  551  of  the  Laws  of  1916  amending  section 
243  of  the  Tax  Law  (ConsoL  Laws,  c  60).  The  concluding  paragraph 
of  fhe  amendment  is  as  follows : 

"The  wife  of  any  person  who  would  be  deemed  a  resident  under  this  sec- 
tion shall  also  be  deemed  a  resident  and  her  estate  subject  to  the  [Miyment  of  a 
transfer  tax  aa  herein  provided,  nnleee  said  wife  has  a  domicile  separate  from 
Wm." 
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As  the  decedent  was  married  at  the  time  of  her  deatii  and  had  ik) 
domicile  separate  from  her  husband,  compliance  with  the  provisions 
of  the  amendment  just  quoted  requires  that  she  be  deemed  a  resident 
of  the  state  for  the  imposition  of  the  tax,  if  her  husband  wsts  a  resi- 
dent under  the  terms  of  the  amendment. 

The  statute  provides  that  a  person  shall  be  deemed  a  resident 
*****  if  and  when  such  person  shall  have  dwelt  or  shall  have 
lodged  in  this  state  during  and  for  the  greater  part  of  any  period  of 
twelve  consecutive  months  in  the  twenty-four  months  next  preceding 
his  or  her  death ;  and  also  if  and  when  by  formal  written  instrument 
executed  within  one  year  prior  to  his  or  her  death  or  by  last  will  he 
or  she  shall  have  declared  himself  or  herself  to  be  a  resident  or  a  citi- 
zen of  this  state.  *  *  *  "  The  husband  of  tfie  decedent  is  alive. 
The  provisions  of  the  amendment  are  therefore  inapplicable. 

I  find  that  Ae  decedent  was  not  a  resident  of  the  state  of  New  York. 
The  proceedinp:  will  therefore  be  remitted  to  the  appraiser  for  the  pur- 
pose of  appraising  the  estate  of  the  decedent  as  a  nonresident  of  this 
state. 

Decreed  accordingly. 


In  re  GRAHAM'S  BSTATB. 
(Sorrosrate's  Ckmrt,  New  York  Connty,    November  12,  1918.) 

1.  Wills  ^=»366— XJndebtakino  on  Appkhi^Poweb  or  SuanoGATE. 

Though  the  surrogate  may,  under  Ckxle  CMv.  Proe.  {  1312,  dispense  with 
security  to  stay  ezecntion  pending  appeal,  he  is  wltlioat  power  to  dis- 
pense with  the  nnd^taking  for  costs  on  appeal. 

2.  Wills   ^s»3d&— *Ukdebtakino   on    AppbaI/— IjICavb'  to    Filb— Who   Mat 

Obant. 

The  surrogate  has  no  power  to  grant  motion  for  leave  to  perfect  appeal 
by  filing  undertaking  for  costs  pursuant  to  Code  Giv.  Proa  i  2759,  but  ap- 
plication should  be  made  to  the  appellate  court. 

Proceeding  for  the  probate  of  the  will  of  Edward  H.  Graham,  de- 
ceased, wherein  Bernard  Rabbino,  as  special  guardian,  and  others,  ap- 
pealed. On  motion  of  the  special  guardian  for  an  order  dispensing 
with  undertaking  on  appeal,  or  granting  leave  to  file  undertaking.  Mo- 
tion denied. 

See,  also,  171  N.  Y.  Supp.  862. 

Bernard  Rabbino,  of  New  York  City,  special  guardian  for  Eleanor 
and  Georg^e  Ehring. 
Peter  Condon,  of  New  York  City,  for  executrix. 

FOWLER,  S.  This  is  an  application  by  the  special  guardian,  one  of 
the  appellants  in  a  proceeding  to  prove  the  will  of  the  above-named 
decedent,  for  an  order  dispensing  with  the  filing  by  the  said  appellant 
of  an  undertaking  to  perfect  the  said  appeal,  or  in  the  event  that  this 
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court  decline  to  tlnaliC'Stich'  an>  order,  tfaet  for  an  titdtr  gnintir^  leave 
to  the  appellant  to  perfect  his  said  appeal  by  fiUng  an  undertaking  par- 
suant  to  section  2759,  C.  C*  P. 

[1]  As  to  the  first  relief  sought,  this  court  has  no  power  to  grant  the 
same.  Under  the  provisions  of  section  1312,  C.  C.  P.,  the  court  may, 
in  its  discretion,  make  an  order  dispensing  with  or  limiting  the  security 
required  to  stay  the  execution  of  the  judgment  or  order  appealed  from. 
But  this  is  not  such  a  case.  In  Architectural  Iron  Works  v.  City  of 
Brooklyn,  85  N.  Y.  652,  the  court  held  that  there  was  no  power  to 
dispense  with  the  undertaking  for  costs  on  an  appeal,  but  that  the  pow- 
er of  the  court  was  limited  to  cfispensing  with  the  security  required  to 
stay  execution. 

[2]  As  to  the  application  for  leave  to  file  an  undertaking  for  the 
payment  of  costs  on  appeal,  this  court  has  no  power  to  grant  the  same. 
The  application  should  have  been  made  to  the  appellate  court.  See 
Nelson  v.  Tenney,  113  N.  Y.  616,  20  N.  E.  875;  Bulkley  v.  Whiting 
Mfg.  Co.,  136  App.  Div.  479,  121  N.  Y.  Supp.  159;  Matter  of  John 
Cunnion,  138  App.  Div.  922,  122  N.  Y.  Supp.  1113, 

Application  .denied. 


In  re  PABIS. 

(Snnrosate's  Conrt,  Steuben  County.    No\'«ember  23,  1918.) 

Death  ^=3>101 — Monet  Eecovebed  fob  Deats  of  UifMABBiED  Son— Bights  of 
Pabsnts. 

In  eoncrorersy  between  tSarber  and  mother  of  deceased,  a  single  man, 
in  which  the  mother  claimed  that  she  was  entitled,  under  Code  Civ.  Proc 
1 1903,  subd.  2,  to  ^tlre  amount  recovered  by  her  as  administratrix  from 
deceased's  employer  for  his  death,  less  oost  of  salt  and  funeral  expenses, 
on  the  ground  that  the  father  had  abandoned  deceased,  leaving  mainte- 
nanoe  and  support  to  mother,  held,  under  the  facts,  that  the  entire  fund 
would  be  awarded  to  the  mother. 

Controversy  between  Maude  Paria  and  Henry  Paris  invdving  their 
respective  rights  to  money  recovered  by  the  former,  as  administratrix, 
from  the  Delaware,  Lackawanna  &  Western  Railroad  Company,  em- 
ployer, for  the  death  of  their  son,  Walter  Glenn  Paris,  employe. 
Whole  fund  awarded  to  the  former. 

H.  A.  Heminway,  of  Coming,  for  Maude  Paris. 
Claude  V.  Stowell,  of  Coming,  for  Henry  Paris, 

PRATT,  S.  While  in  the  employ  of  the  Delaware,  Lackawanna 
&  Western  Railro3U  Company,  Walter  Glenn  Paris,  of  Coming,  N. 
Y.,  lost  his  life.  His  mother,  Maude  Paris,  was  appointed  adminis- 
tratrix of  his  estate.  Thereafter  an  action  was  brought  by  her  as  such 
administratrix  against  the  said  railroad  company  to  recover  damages 
for  his  death.  A  settlement  was  later  made,  whereby  the  railroad  com- 
pany agreed  to  pay,  and  did  pay,  to  the  administratrix,  the  sum  of 
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$3,300  in  full  setdement  of  the  cause  of  action  alleged  In  the  com- 
plaint. After  paying  the  necessary  expenses  of  that  litigation,  there 
was  left  in  the  hands  of  the  administratrix  the  sum  of  $2,200,  less 
funeral  expenses,  to  be  distributed  under  section  1903  of  the  Code  of 
Civil  Procedure. 

Deceased  was  it  single  man,  and  both  of  his  parents  survived  him. 
For  several  years  Mr.  and  Mrs.  Paris  have  not  resided  t<^ether;  Mrs. 
Paris  having  redded  in  Coming,  and  Mr.  Paris  having  resided  in  the 
state  of  Pennsylvania,  in  which  state  he  procured  a  divorce  from  Mrs. 
Paris,  and  later  remarried. 

The  admimstratrix  contends  that  Henry  Paris  abandoned  his  son, 
Walter  Glenn  Paris,  the  decedent,  several  years  ago,  that  after  that 
time  the  maintenance  and  support  of  said  son  was  left  to  the  mother, 
and  that  under  subdivision  2  of  section  1903  of  the  Code  of  Civil  Pro- 
cedure she  is  entitled  to  the  said  sum  of  $2,200,  less  amount  of  funeral 
expenses  of  deceased. 

Henry  Paris,  on  the  other  hand,  contends  diat  he  did  not  abandon 
his  son,  and  that  he  did  not  leave  his  support  and  maintenance  to  the 
mother. 

From  the  testimony  which  has  been  given,  much  oiF  which  is  con- 
flicting, it  has  been  satisfactorily  established  that  Walter  Glenn  Paris 
was  abandoned  by  his  father,  that, at  the  time  of  such  abandonment  the 
father  did  not  provide  for  his  support  and  maintenance,  and  also  that 
the  father  did  not  thereafter  provide  for  his  proper  maintenance  and 
support.  For  some  time  after  the  abandonment  the  said  son  lived  with 
his  father's  parents,  his  mother  having  directed  him  to  go  there ;  she 
having  no  home  in  which  to  provide  for  him  at  the  time  she  and  the 
said  Walter  Glenn  Paris  and  her  daughter,  Edna  Paris,  were  driven 
from  their  home  by  the  said  Henrv  Paris. 

Later,  and  after  Henry  Paris  had  remarried,  the  son  lived  for  a 
time  with  him,  and  still  later  took  up  his  residence  with  his  mother  in 
the  city  of  Coming,  where  he  continued  to  reside  until  his  death. 

Upon  the  facts  as  established,  it  would  not  be  proper  to  direct  the 
payment  of  any  of  this  money  to  Henry  Paris,  and  the  whole  of  said 
ftmd  is  awarded  to  Maude  raris,  the  mother  of  decedent,  togetfier 
with  the  taxable  costs  of  this  proceeditig. 
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(106  Miaa  Bey.  134) 

VOSBUBY  V.  UTIOA  DAILY  PBBSS  CO. 

(Supreme  Oonit,  Trial  and  Special  Term,  Brdome  County.    Noyember  30,  ldl8.) 

1.  Libel  and  Slandeb  ^s»d4(2) — Justification — Piaadinq. 

Answer  pleading  jnstlflcation,  containing  a  repetition  almost  yerbatim 
of  libelous  article,  and  alleging  that  article  is  subfitantially  trae,  might 
as  well  have  been  limited  to  such  allegation,  where  no  additional  facts 
were  pleaded. 

2.  liiBEL  and  Slandkb  ^s»52-— Justihgation. 

A  Justification  in  a  libel  action  must  be  ai  broad  as  the  charge  con- 
tained in  the  libeL 

3.  Libel  and  Slandkb  ^=»94(8)— Justification — ^Plbadinq. 

A  general  allegation,  charging  a  person  with  something  that  Js  libelous 
per  se,  cannot  be  successfully  answered  by  a  general  allegation  in  the 
answer  that  the  charge  is  true;  it  being  necessary  to  set  forth  the  facts 
ui)on  which  it  is  alleged  that  the  allegations  of  the  complaint  are  true. 

4.  Libel  and  Slandeb  ^s>94(3) — Justifioation — ^Pleading. 

An  article  stating  that  the  roof  of  a  new  high  school  was  in  danger  of 

falling,  and  this  "does  not  speak  yery  well  for  those  who  designed"  the 

school,  was  a  general  attack  upon  plaintlH  architect,  and  required  spediic 

facts  to  be  alleged  in  justification. 

6.  liiBEL  and  Slander  <»s>42(2) — ^PBiyiLsoB — ^Bbpobt  of  Oitiqial  Pbocebd- 

XNG8. 

An.  articte  ktating  that  the  roof  of  a  new  his^  school  was  in  danger 
of  falling,  and  this  *'does  not  speak  yery  well  for  those  who  designed"  the 
Bdtiool,  does  not  purport  to  be  a  report  of  official  proceedings  of  school 
board,  and  defense  of  priyilege  is  Ainayailing. 
6L  Libel  and  Slandeb  ^=:>48(1) — ^Bbpobt  of  Official  Pboceedin<] — Comment 
BY  Publishee. 

A  newspaper  reporter  may  r^ort  anything  that  occurs  publicly  with- 
out fear  of  any  action,  proyided  only  that  his  reports  are  fair  and  accu- 
rate, and  not  interspersed  with  comments  of  his  own. 

Action  by  Charles  Edward  Vosbury  against  the  Utica  Dailjr  Press 
Company.  On  demurrer  to  defenses  of  justification  and  privilege. 
Demurrer  sustained. 

See,  also,  183  App.  Div.  769, 171  N.  Y.  Supp.  827. 

Merchant,  Waite  &  Waite,  of  Binghamton,  for  plaintiff. 
Lewis,  Foley  &  Foley,  of  Utica,  for  defendant 

A.  L.  KELLOGG,  J.  This  is  an  action  for  libel  to  recover  dam- 
ages which  plaintijRF  claims  he  has  sustained  by  reason  of  the  publi- 
cation of  an  article  in  defendant's  newspaper  of  and  concerning 
the  plainti£F  in  his  professional  capacity  as  an  architect,  in  which 
business  he  has  been  engaged  for  the  last  30  years  at  the  city  of 
Binghamton,  in  this  state.  The  Appellate  Division,  Third  Judicial 
Department,  has  held  the  article  to  be  libelous  per  se.  183  App.  Div. 
769,  171  N.  Y.  Supp.  827. 

It  appears  that  the  proper  authorities  of  the  city  of  Binghamton 
accepted  plans  and  specifications  prepared  by  the  plaintiff  for  a  new 
high  school  in  that  city,  and  that  he,  as  such  architect,  was  engaged 
in  supervising  the  construction  of  the  same,  and  which,  shortly  prior 
to  November  9,  1915,  was  duly  accepted  by  the  said  city,  and  has 
since  been  continuously  used  for  school  purposes. 

^s»For  other  eaies  see  aame  topic  ft  KEY-NUMBBR  in  aU  Key-NmnlMred  Digests  ft  Indexes 
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On  November  10,  1915,  the  defendant  published  in  its  newspaper, 
the  Utica  Daily  Press,  an  article  of  and  concerning  the  plaintiff  in 
his  said  profession,  as  follows : 

"Binghamton  has  a  new  $750,000  high  school,  which  was  first  used  when 
the  fall  term  began.  Yet  850  pupils  of  that  same  High  School  are  in  possdble 
danger  because  of  conditions  which  have  come  to  the  attention  of  the  scfaocH 
board.  The  roof  is  in  danger  of  falling.  One  portion  of  it  has  broken  away 
from  the  I-beams,  and  has  sagged  towards  the  floor.  At  present  the  roof  is 
propped  up,  but,  if  it  should  fall,  it  would  be  disastrous  to  life  and  property. 
The  architect  has  been  notified,  but  has  ignored  the  notification.  An  expert 
has  been  sent  for,  and  precautions  have  been  taken.  This  development  does 
not  speak  very  well  for  those  who  designed  and  built  Binghamton's  new 
high  school." 

The  plaintiff  contends  that  the  defendant  thereby  charged  in  its 
said  article,  by  innuendo:  '% 

''That  the  plaintiff  had  ignored  the  notification  therein  mentioned,  for  the 
reason  that  he  had  been,  and  knew  he  had  been,  derelict  in  his  duty  as  au 
architect  of  the  said  high  school,  and  had  not,  and  knew  he  had  not,  con- 
formed to  the  standards  and  requirements  of  his  profession  in  connection 
therewith.  That,  by  ignoring  the  said  notification,  he  had  tacitly  admitted 
that  he  was  guilty  of  said  dereliction  of  duty.  That  his  ignoring  said  notifica- 
tion In  itself  demonstrated  that  he  had  not  conducted  himself  in  a  protes- 
sional  manner,  which  its  ethics  required,  and  that  by  reason  of  such  derelictioo 
of  duty,  and  failure  to  conform  to  the  standards  and  ethics  of  his  aaid  pro- 
fession, he  was  professionally  and  morally  unfit  to  undertake  other  work  of 
such  character,  lacked  professional  integrity,  and  was  wanting  in  those 
qualifications  which  attract  patronage  and  are  essential  to  his  calling.'* 

The  answer  contains  a  separate  defense  of  justification  in  subdi- 
vision numbered  second,  the  repetition  thereof  in  mitigation  in  sub- 
division numbered  third,  and  a  separate  defense  of  privilege  in  sub- 
division numbered  fourth,  and  a  partial  defense  in  mitigation  in  sub- 
division numbered  fifth. 

As  originally  served,  the  defenses  of  justification  and  privil^e, 
in  subdivisions  second  and  fourth  of  the  answer,  contained  the  rep- 
etition of  the  declaration  in  the  first  part  of  the  answer;  but,  on 
plaintiff's  motion  at  Special  Term,,  an  order  was  made  striking  out 
these  denials  from  these  two  defenses,  as  irrelevant  and  redundant, 
thereby  permitting  plaintiff  to  demur  to  these  separate  defenses  of 
justification  and  privilege,  and  raise  the  sufficiency  thereof  as  pleaded. 

[1]  The  separate  defense  of  justification,  in  subdivision  second, 
alleges  that  the  defamatory  article  is  substantially  true,  and  the 
same  contains  a  repetition,  almost  verbatim,  of  the  libelous  article. 

No  additional  facts  are  pleaded,  and  this  defense  might  just  as 
well  have  been  limited  to  the  statement  that  the  libelous  article  was 
substantially  true. 

In  subdivision  fourth  of  the  answer  it  is  alleged  that  the  article  in 
question  was  privileged,  because  it  was  a  fair  and  true  report  of  the 
public  and  official  proceedings  had  and  taken  by  the  school  board  of 
the  city  of  Binghamton. 

The  plaintiff  contends  here,  first,  that  the  separate  defense  of  jus- 
tification contained  in  subdivision  second  of  the  answer  is  insuffi- 
cient in  law  upon  the  face  thereof. 
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[2,  3]  It  is  a  familiar  and  well-settled  rule  that  a  justification  in  a 
libel  action  must  be  as  broad  as  the  charge  contained  in  the  libel. 
It  is  also  well  settled  that  a  general  allegation  charging  a  person 
with  something  that  is  libelous  per  se  cannot  be  successfully  answered 
by  a  general  allegation  in  the  answer  that  the  charge  is  true.  The 
answer  in  such  a  case  should  set  forth  the  facts  upon  which  it  is  al- 
leged that  the  allegations  of  the  complaint  are  true.  Bingham  v. 
Gaynor,  203  N.  Y.  27,  34,  35,  96  N.  E.  84;  Wachter  v.  Quenzer,  29 
N.  Y.  547. 

[4]  The  following  questions  may  be  fairly  asked:  Is  the  article 
in  question  a  general  attack  upon  the  plaintiff  as  an  architect?  Does 
it  charge  him  with  general  unskillfulness  or  general  carelessness, 
and  therefore  require  particular  specific  facts  to  be  alleged,  in  order 
to  justify  those  general  charges?  On  the  other  hand,  is  the  article, 
as  the  defendant  will  contend,  so  specific  in  itself  as  to  warrant  all 
conclusions  in  reference  to  the  plaintiff  which  are  stated  in  the  ar- 
ticle, or  which  may  legitimately  be  drawn  therefrom?  The  answer 
to  these  questions  determines  the  sufficiency  of  the  defense  of  jus- 
tification. The  first  two  questions  must  be  answered  "Yes,"  and  the  lat- 
ter question  "No." 

As  to  the  defense  of  privilege,  in  subdivision  fourth,  the  plaintiff 
concedes  that  on  its  face,  as  a  defense  in  that  respect,  it  is  in  proper 
form,  and,  if  it  could  be  taken  at  its  face  value,  would  probably  be 
sufficient;  but  he  contends  that  in  determining  the  sufficiency  of 
the  defense  of  privilege,  which  is'a  defense  by  way  of  confession  and 
avoidance,  that  the  allegations  of  the  complaint  must  be  looked  to 
and  considered,  because  the  question  to  be  determined  is  whether 
the  defense  is  sufficient,  when  the  averments  of  the  complaint  are 
taken  as  true. 

[5]  Looking  at  the  complaint  and  the  libelous  article  therein  con- 
tained, I  am  of  the  opinion  that  facts  are  contained  therein  which 
negative  the  allegations  of  the  defense  of  privilege.  The  article  in 
its  entirety  is  not,  and  does  not,  purport  to  be  a  report  of  the  official 
proceedings  of  the  school  board  of  the  city  of  Binghamton.  It  does 
not  attrilnite  the  words  of  the  article  to  any  official  of  the  city  of 
Binghamton  or  intimate  those  words  were  the  expressed  opinion  of 
the  officials  at  some  public  meeting.  It  may  be  that  a  portion  of  the 
article  may  have  been  based  upon  facts,  which  were  developed  at 
the  meeting  of  the  school  board ;  but  the  last  sentence  thereof  clear- 
ly appears  to  be  an  expression  of  opinion  on  the  part  of  the  reporter, 
to  wit: 

''This  development  does  not  speak  very  weU  for  those  who  designed  ana 
built  Blnghamton's  new  high  school." 

[I]  A  newspaper  reporter  may  report  everything  that  occurs  pub- 
licly, without  fear  of  any  action,  provided  only  that  his  reports  are 
fair  and  accurate,  and  not  interspersed  with  comments  of  his  own. 
The  reporter  must  add  nothing  of  his  own.  He  must  not  state  his 
opinion  of  the  conduct  of  the  parties.  Odgers  on  Libel  and  Slander, 
p.  247;  Newell  on  Slander  and  Libel  (2d  Ed.)  544;  Storey,  v.  Wal- 
lace, 60  111.  SL 


Digitized  by  LjOOQIC 


/ 


612  172  NEW  YOBK  SUPPLEMENT  (Sup.  Ct. 

Obviously,  where  a  libek)us  article  shows  on  its  face  that  it  is  not 
a  report  of  any  public  proceedings,  but  purports  to  be  the  publish- 
er's own  statements  and  comments,  a  defense  of  privilege  is  unavail- 
able. 

The  separate  demurrers  to  the  defenses  of  justification  and  privi- 
lege are  therefore  sustained,  with  costs. 

Ordered  accordingly.    . 


In  re  ADAMS. 
(Supreme  Court,  Special  Term,  Bronx  County.    November  26,  1918^ 

1.  Dbad  Bodues  ^s»5 — Bemovai/— Right  of  Subvivobs — Sale  or  Bttbial  Lot. 

Where  a  cemetery  lot  was  conveyed  to  a  husband  and  wife,  and  a 
mausoleum  was  erected,  and  on  the  death  of  the  husband  the  widow  ap- 
pUed  for  leave  to  sell  the  lot  and  remove  the  bodies  therein  to  a  cheaper 
lot,  and  to  use  balance  of  proceeds  for  her  support,  but  the  deed  of  the  lot 
was  not  produced,  so  as  to  show  whether  the  lot  was  conveyed  to  husband 
and  wife  ts  cotenants  or  joint  tenants,  and  the  husband  by  his  wiU  de- 
vised the  lot. to  his  children,  permission  to  sell  wiU  be  denied. 

2.  Dead  Bodies  ^=»5 — ^Appucation  to  Remove.       • 

An  application  for  permission  to  remove  dead  bodies  lawfully  burled 
in  a  cemetery  should  not  be  granted  without  the  gravest  reasons. 

3.  Dead  Bodies  ^=»6 — ^Application  to  Remove — Showing  of  Necessity. 

Where  husband  attached  sentimental  value  to  burial  lot  which  he  pur- 
chased, widow's  application  for  permission  to  remove  his  body  and  those 
of  others,  that  lot,  appreciated  in  value,  may  be  sold  for  her  support,  wUl 
not  be  granted,  in  absence  of  showing  that  her  income  from  trusts  es- 
tablished by  husbcmd's  will  is  insufficient  though  temporarily  diminished 
by  repairs  to  trust  realty. 

In  the  niatter  of  the  application  of  Isabella  V.  Adams  for  permis- 
sion to  remove  dead  bodies.    Motion  denied. 
Robert  C.  Birkhahn,  of  New  York  City,  for  the  motion. 
Everett,  Clarke  &  Benedict,  of  New  York  City,  opposed. 

GIEGERICH,  J.  This  application  is  made  to  secure  permission  to 
remove  certain  dead  bodies  buried  in  Woodlawn  Cemetery.  It  appears 
that  1890  the  petitioner's  deceased  husband,  Albert  J.  Adams,  pur- 
chased a  burial  plot  in  the  Woodlawn  Cemetery  for  the  sum  of  $4,- 
000,  and  thereafter  expended  the  sum  of  $11,000  in  the  erection  of 
a  mausoleum  upon  the  lot.  There  are  now  buried  therein,  in  addition 
to  the  said  Albert  J.  Adams,  a  son,  a  daughter,  and  a  granddaughter. 
Some  of  the  surviving  children  of  the  said  Albert  J.  Adams  and  the 
petitioner  have  consented  to  the  granting  of  this  application,  and 
other  oppose  it. 

[1]  The  reasons  assigned  for  the  granting  of  the  application  arc 
that  the  petitioner  needs  for  her  support  the  money  which  can  be 
obtained  from  the  sale  of  the  burial  ground.  She  alleges  that  the 
property  has  increased  in  value,  and  is  readily  salable  at  a  consid- 
erable advance,  and  that,  after  purchasing  a  less  expensive  cemetery 
plot  for  the  burial  of  the  bodies,  there  will  be  a  balance  of  the  price 

^=:»For  other  caaes  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct)  -^  nr  BB  ADAM8  C13 

realized  left  for  her  support.  In  opposition  to  the  application  it  is 
shown  that  the  petitioner  has  valuable  properties  held  in  trust  for  her, 
consisting  of  improved  real  estate  in  the  city  of  New  York,  the  to- 
tal assessed  value  of  which  is  $217,500,  and  that  since  the  death  of 
said  Albert  J,  Adams  in  1906  the  petitioner  has  received  from  the 
executor  of  his  estate  upwards  of  $400,000,  and  that  there  are  up- 
wards of  $9,000  still  in  his  hands  due  to  the  petitioner.  It  f urthei- 
appears  that  Mr.  Adams  purchased  the  lot  because  he  wished  to  have 
a  burial  place  for  all  members  of  the  family,  and  attached  great  sen- 
timental importance  to  it. 

I  am  unable  to  grant  tiie  motion  for  more  than  one  reason.  In  the 
first  place,  the  deed  of  the  property  in  question  was  not  produced'^ 
and  there  was  no  satisfactory  evidence  as  to  its  form.  That  it  was  a 
deed  to  the  petitioner  and  to  her  deceased  husband,  Albert  J.  Adams, 
seems  sufficiently  established;  but  I  am  unable  to  determine  whether 
the  deed  was  in  such  form  as  to  convey  the  property  to  them  as  ten- 
ants in  common  or  as  joint  tenants,  with  the  consequent  right  of  sur- 
vivorship in  the  petitioner.  If  it  was  conveyed  to  them  as  tenants 
in  common,  then  clearly  under  the  provisions  of  the  will  of  Mr.  Adams 
his  children  are  co-owners  with  the  petitioner. 

[2]  But,  apart  from  this  question,  the  papers  fall  far  short  of 
satisfying  me  that  the  petitioner  is  in  such  need  as  to  warrant  the 
granting  of  this  application,  which  belongs  to  a  class  of  motions  that 
should  not  be  granted  without  the  gravest  reasons.  In  re  Berezoff, 
166  App.  Div.  903,  151  N.  Y.  Supp.  1104;  In  re  Ackermann,  124  App. 
Div.  684,  109  N.  Y.  Supp.  228;  .Schroder  v.  Wanzor,  36  Hun,  423; 
Snyder  v.  Snyder,  60  How.  Prat.  368;  In  re  Donn,  14  N.  Y,  Supp. 
189;  Thompson  v.  Hickey,  8  Abb.  N.  C.  159;  Secord  v.  Secord,  18 
Abb.  N.  C,  78.  It  does  not  appear  that  the  petitioner  is  iu  any  dan- 
ger of  losing  the  properties  held  in  trust.  It  is  not  claimed  that  there 
is  any  mortgage  on  three  of  the  parcels,  and  the  fourth  parcel  has 
against  it  a  mortgage  of  $45,000,  while  the  assessed  value  is  $95,000.- 
[3]  It  appears,  furthermore,  that  up  to  about  two  years  ago  the  pe- 
titioner was  receiving  $500  per  month,  or  more,  from  the  properties 
in  trust,  but  that  since  that  time  unusual  expenditures,  amounting  to 
many  thousand  dollars,  have  had  to  be  made  for  repairs,  so  that  she 
has  received  only  a  small  amount  during  the  last  two  years.  From  the 
facts  shown,  however,  it  is  entirely  reasonable  to  anticipate  that  her 
income  from  this  source  will  be  renewed  in  the  near  future. 

For  the  reasons  stated,  and  others  which  might  be  added,  if  nec- 
essary, I  am  of  the  opinion  that  the  motion  should  be  denied.  Set* 
tie  order  on  notice. 
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PLA8S  V.  CENTRAL  NEW  ENGLAND  RY.  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department.    November  22.  191&) 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Jane  Plass  for  compensation  for  the  death  of  Peter 
Plass,  employe,  opposed  by  the  Central  New  England  Railway  Com- 
pany, employer.  From  an  award  of  the  State  Industrial  Commis- 
sion in  favor  of  the  claimant,  the  anployer  appeals.     Affirmed. 

See,  also,  169  App.  Div.  826,  155  N.  Y.  Supp.  854. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

John  M.  Gibbons,  of  New  York  City  (Edward  R.  Brumley,  of  New 
York  City,  of  counsel),  for  appellant. 

Merton  E.  Lewis,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

PER  CURIAM.    Award  affirmed. 

WOODWARD,  J.  (dissenting).  Peter  Plass,  the  claimant's  intes- 
tate, was  employed  by  the  defendant,  and  on  or  about  the.  8th  or  9th 
day  of  August,  1914,  he  was  directed  to  mow  the  grass  and  weeds 
along  the  defendant's  right  of  way.  He  is  alleged  to  have  come  in 
contact  with  poison  ivy  while  so  engaged,  and  to  have  developed 
blood  poisoning,  resulting  in  his  death  on  the  29th  day  of  August  of 
the  same  year. 

An  award  was  made  originally  upon  the  theory  that  the  death  had 
resulted  from  an  injury  growing  out  of  the  occupation,  and  that  com- 
pensation was  payable,  even  though  the  claimant's  intestate  was  at 
the  time  engaged  in  interstate   commerce.     The   defendant,   which 
carries  its  own  insurance,  insisted  at  all  times  that  the  decedent  was 
engaged  in  interstate  commerce  at  the  time,  and  that  he  was  not  en- 
titled to  compensation  under  the  state  act  (Consol.  Laws,  c,  67).    The 
case  was  appealed  to  this  court,  and  the  award  was  affirmed  (169  App. 
Div.  826,  155  N.  Y.  Supp.  854),  but  upon  appeal  to  the  Court  of  Ap- 
peals the  order  of  this  court,  and  the  award  of  the  State  Industrial 
Commission,  were  reversed  (221  N.  Y.  472.  117  N.  E.  952),  and  the 
case  sent  back  for  a  further  hearing  and  a  determination  whether  the 
claimant's  intestate  was  engaged  in  interstate  commerce  at  the  time 
of  the  injury.    *'If,"  say  the  court,  "there  was  any  evidence  that  the 
work  contributed  to  fhe  safety  and  integrity  of  the  railroad  (which 
was  engaged  in  intrastate  and  interstate  commerce),  the  work  was  con- 
nected with  and  a  part  of  interstate  commerce  by  the  railroad.    'Tracks 
and  bridges  are  as  indispensable  to  interstate  commerce  by  railroads 
as  are  engines  and  cars,  and  sound  economic  reasons  unite  with  set- 
tled rules  of  law  in  demanding  that  all  of  these  instrumentalities  be 
kept  in  repair'"  (citing  United  States  cases).     The  court  then  says: 

"It  was  necessary  to  a  lawful  hearing  and  award  that  the  commission 
should  pass,  under  the  evidence,  upon  the  nature  of  the  employment  in  which 
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the  deceaaea  received  &is  lnJurle6''-*-«ittiig  Mattet  of  SIusedb  v.  Brie  R.  B.  Go., 
221  N.  Y.  179,  116  N.  E.  983. 

In  the  case  cited  the  court  calls  attention  to  the  fact  that  its  deter- 
mination in  Matter  of  Winfield  v.  N.  Y.  C.  8i  H.  R.  R.  Co.,  216  N. 
Y.  284,  110  N.  E.  614,  Ann.  Cas.  1916A,  817,  had  been  reversed  by  the 
United  States  Supreme  Court  (N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Winfield, 
244  U.  S.  147,  37  Sup.  Ct  546,  61  L.  Ed.  1045,  L.  R.  A.  1918C,  439, 
Ann.  Cas.  1917D,  1139),  holding  that  "if  the  deceased  was  engaged 
in  services  pertaining  to  and  a  part  of  interstate  commerce  she  was 
not  entitled  to  recover,"  and  that  the  character  of  the  employment 
was  essentially  jurisdictional.  In  Matter  of  Saxon,  supra,  the  claim- 
ant's intestate  was  a  machinist's  helper.  He  was  sent  to  make  some 
light  repairs  upon  an  engine.  In  making"  his  passage  from  the  point 
of  the  order  to  the  place  where  the  engine  was  to  be  repaired,  he  was 
run  down  by  an  engine  and  killed.  The  Erie  Railroad  was  engaged, 
as  is  the  defendant  bere,  in  both  interstate  •and  intrastate  commerce, 
and  it  was  held  that  it  was  necessary  for  the  State  Industrial  Commis- 
sion to  pass  upon  the  question  of  whether  the  decedent  was  engaged 
in  one  or  the  other  of  these  capacities. 

The  determination  of  the  character  of  the  employment  being  juris- 
dictional in  its  nature,  the  presumption  declared  by  the  statute  (as- 
suming it  to  be  effective)  can  only  prevail  in  the  absence  of  substan- 
tial evidence  to  the  contrary  (Matter  of  Saxon  v.  Erie  R.  R.  Co., 
supra),  and  it  is  a  question  which  must  be  determined  upon  common- 
law  evidence  (Kackel  v.  Serviss,  180  App.  Div.  54,  167  N.  Y.  Supp. 
348;  Matter  of  Tsangoumos,  183  App.  Div.  751,  171  N.  Y.  Supp. 
.256). 

The  State  Industrial  Commission  has  re-examined  the  case  and  has 
made  a  supplemental  conclusion  of  fact  that,  "at  the  time  of  the  said 
accident  to  Peter  Plass,  he  was  not  engaged  in  interstate  commerce," 
and  has  made  a  new  award  upon  the  basis  of  this  conclusion.  The 
evidence  is  wholly  undisputed  that  the  decedent  was  employed  as  a 
section  hand  upon  the  line  of  the  defendant's  railroad,  that  this  rail- 
road was  engaged  in  both  interstate  and  intrastate  commerce,  and  that 
at  the  time  of  the  injury  the  decedent  was  engaged  in  mowing  weeds 
along  the  right  of  way  of  the  railroad;  that  Is,  his  general  duties 
were  those  of  a  section  hand,  and  he  was  employed  in  the  maintenance 
of  the  way  of  this  interstate  railroad,  which  involved  the  mowing  of 
the  grass  and  weeds  once  a  year.  There  was  undisputed  evidence 
that  this  mowing  of  weeds  was  necessary  to  the  protection  of  the 
bridges  and  right  of  way  generally,  as  well  as  important  in  the  prac- 
tical operation  of  the  engines  over  the  rails.  In  other  words,  the  work 
which  decedent  was  doing  was  keeping  up  the  right  of  way,  and  it  is 
idle  to  attempt  to  discriminate  between  the  work  of  keeping  down  the 
weeds,  protecting  the  railroad  and  its  bridges  and  superstructure  from 
fire  and  mechanical  inconveniences,  and  the  work  of  placing  new  ties 
or  substituting  rails  where  the  old  ones  have  become  defective.  The 
decedent  was  engaged  in  his  common  emplo3mient  as  a  section  hand ; 
he  was  a  man  of  general  labor  in  and  along  his  section  of  the  track 
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of  this  Interstate  railroad,  and  any  work  which,  in  the  ordinary  p^a^ 
tice  of  the  corporation,  in  maintaining  its  line,  within  the  limits  of 
its  right  of  way,  was  necessary  to  be  done,  was  "a  service  pertaining  to 
and  a  part  of  interstate  commerce,*'  which  was  outside  of  the  jurisdic- 
diction  of  the  State  Industrial  Commission  (Matter  of  Saxon  v.  Eric 
R.  R.  Co.,  supra),  and  the  mere  declaration  that  he  was  not  engaged 
in  interstate  commerce,  in  the  face  of  positive  evidence  to  the  contrary, 
cannot  give  jurisdiction  or  justify  the  award  which  has  been  made. 
The  award  should  be  reversed,  and  the  claim  dismissed. 


RBSSIG  Y.  WALDORF-ASTOBIA  HOTEL  Ca 

(Supreme  Court,  Appellate  Division,  First  Department.    November  22,  19180 

1.  Damages  ^=»79(1) — ^LiQupAiSD  Damages — Basis. 

Where  sauce  cook  agreed  not  to  go  on  strike,  or  to  quit,  except  at  the 
end  of  the  month,  on  eight  days'  notice,  a  breach  was  calculated  to  result 
in  damages  of  an  uncertain  amotmt,  and  afforded  adequa|e  basis  for 
agreement  for  liquidated  damages. 

2.  Damages  <&=»S0(1)— Ljquidatbd  Damages— REASONABU&Nsas. 

Contract  of  employment  from  month  to  month  at  a  certain  amount  a 
month  plainly  contemplated  that  wages  earned  should  be  paid  monthly, 
and  employer  would  have  no  right  to  withhold  such  payment  when  due  on 
a  theory  of  a  possible  breach  of  contract  by  the  employ^,  and  therefore  t 
clause  providing  that  the  employ^,  a  sauce  cook,  should  forfeit  all  wages 
due  at  the  time,  if  he  quit  without  notice,  or  went  on  strike,  was  not  un- 
reasonable as  a  penalty. 

&  MaSTEB  and  Servant  ^=d73(4)-~CONIBAGT  or  BMPI.OTMENlV^-Ck>MFBNBATI0K. 

Where  contract  of  sauce  cook  provided  that  his  oompensation  should, 
be  a  certain  amount  monthly,  and  that  he  shoold  not  go  on  strike,  or 
quit  except  on  an  eight  days'  notice  at  the  end  of  a  month,  no  wages  were 
due,  where  defendant  went  on  strike,  except  such  as  had  previously  be- 
come due  for  preceding  months. 

Page,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department 

Action  by  Lucian  Ressig  against  the  Waldorf-Astoria  Hotel  Com- 
pany. From  a  determination  of  the  Appellate  Term,  affirming  a  judg- 
ment in  Municipal  Court  for  plaintiff,  after  trial  before  the  court 
without  a  jury,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING. 
PAGE,  and  MERRELU  JJ. 

Baldwin  &  Hutchins,  of  New  York  City  (George  C.  Lay,  of  New 
York  City,  of  counsel,  and  Francis  S.  Hutchins,  of  New  York  City, 
on  the  brief),  for  appellant 

William  Karlin,  of  New  York  City  (Benjamin  Stein,  of  New  York 
City,  on  tlie  brief),  for  respondent. 

LAUGHLIN„  J.  The  record  contains  no  complaint,  either  in  writ- 
ing or  oral ;  but  it  contains  a  bill  of  particulars  showing  that  plaintiff 

^s>For  oUier  cases  see  same  topic  ft  KBT-NUMBEB  in  aU  Key-Nusibered  Digests  ft  Indexes 
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claimed  to  have  been  employed  by  defendant  at  $75  per  month,  and 
that  the  action  was  brought  to  recover  $79.29  for  wages.  The  de- 
fendant pleaded  that  the  contract  of  employment  was  in  writing  and 
was  for  a  hiring  from  month  to  month,  terminable  by  plaintiff  only 
at  the  end  of  any  month  by  eight  days'  previous  notice  in  writing, 
and  that  he  agreed,  among  other  things,  that  he  would  not  partici- 
pate, either  directly  or  indirectly,  in  a  strike  against  the  defendant, 
and  that  in  the  event  of  his  failure  to  comply  with  the  contract  he 
would  forfeit  as  liquidated  damages  all  wages  due;  that  on  the  2d 
of  May,  1917,  without  the  consent  of  the  defendant  or  just  cause, 
plaintiff  aided  and  partidpated  in  and  joined  a  strike  against  the  de- 
fendant, and  voluntarily  left  its  employ  without  having  given  said 
notice.  Defendant  also  pleaded  a  counterclaim  for  $132.50,  for  dam- 
ages sustained  through  f^intiff's  said  breaches  of  the  contract  i 

The  plaintiff  entered  the  defendant's  employ  on  the  12th  of  No- 
vember, 1915,  under  a  contract  in  writing,  and  continued  in'  its  env 
ploy  thereunder  until  November  1,  1916,  when  another  contract  in 
writing  was  made  between  them,  under  which  the  employment  was 
continued  until  the  1st  of  January,  1917,  when  a  third  contract  in 
writing  was  made,  under  which  he  continued  in  the  employ  of  the  de- 
fendant as  sauce  cook  until  about  6:30  p.  m.  on  the  2d  day  of  May, 
1917,  when  he  joined  in  a  strike  against  his  employer,  called  by  a 
union  to  which  he  belonged,  known  as  the  ''Enterprise  Federation  of 
the  Culinary  and  Alimentary  Syndicates."  No  fixed  period  of  em- 
ployment was  specified  in  the  contract.  The  defendant  thereby  agreed 
to  employ  the  plaintiff  from  month  to  month  at  the  monthly  wa^ 
of  $75,  unless  the  contract  should  be  terminated  as  therein  provided. 
With  respect  to  terminating  the  ettiplo3rment  the  contract  provided  that 
the  employer  might  terminate  it  without  previous  notice,  in  which 
event  the  employe  was  to  receive  an  extra  day's  pay,  and  that  the  em- 
ploye might  terminate  it  at  the- end  of  any  month  by  giving  eight  days' 
prior  notice  in  writing.  The  plaintiff  agreed  to  observe  the  rules  and 
regulations  of  his  employer;  that  it  might  search  his  trunk,  doth^ng, 
effects,  and  person;  that  he  would  deliver  to  it  any  money ^dr  other 
property  he  might  find  in  the  hotel;  that  he  would  not  become  af- 
filiated with  the  International  Hotel  Workers'  Union,  or  any  kindred 
organization,  dr  directly  or  indirectly  aid  or  participate  in  any  strike 
against  his  emptoyer;  and  that  he  would  forfeit  as  liquidated  dam- 
ages all  wages  due  in  the  event  of  his  failure  to  comply  with  any  of 
the  provisions  of  the  contract.  The  contract  contained  no  provision 
with  respect  to  the  time  the  monthly  wages  were  to  become  due  and 
payable,  but  the  plaintiff  testified  that  the  wages  for  each  month  be- 
came due  and  payable  on  the  10th  day  of  the  succeeding  month,  and 
that  payments  were  so  made  during  the  period  of  his  employment. 
The  last  payment  was  on  the  10th  of  April,  1917,  and  was  for  the 
month  of  March.  He  has  recovered  for  the  month  of  April  and  for 
the  1st. and  2d  days  of  May  down  to  the  hour  he  left  at  the  contract 
rate,  and  the  counterclaim  was  dismissed. 

[i,  2]  If  the  plaintiff  has  a  cause  of  action,  I  am  of  opinioa  that 
the  counterclaim  was  erroneously  dismissed.    The  defendant  showed 
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that  the  strike  occurred  at  the  dinner  hoar,  when  between  1,000  and 
1,500  guests  were  waiting  to  be  served ;  that  it  was  obliged  to  hire  a 
sauce  cook  at  $10  per  day  for  11  days,  and  at  $5  for  4  days  thereafter, 
to  take  plaintiff's  place,  and  it  thereby  expended  the  sum  of  $92.50 
over  and  above  the  amount  it  would  have  been  obliged  to  pay  plaintiff 
as  salary  for  the  15  days. 

But  a  more  serious  error  was  committed,  for  the  complaint  should 
have  been  dismissed.  We  are  not  now  concerned  with  what  the 
rights  of  the  parties  might  be  for  other  violations  of  the  contract 
It  is  not  disputed  that  plaintiff  joined  in  the  strike,  and  left  defend- 
ant's employ  without  cause,  and  without  giving  the  notice  which  he 
agreed  to  give.  These  are  the  breaches  of  the  contract  on  which  we 
are  called  upon  to  adjudicate.  Either  of  such  breaches  was  calculated 
to  result  in  damages  to  the  employer  of  an  uncertain  amount,  and 
therefore  afforded  an  adequate  basis  for  an  agreement  with  respect 
to  liquidated  damages* 

It  is  contended,  however,  that  the  amount  of  the  liquidated  dam- 
ages was  not  specified,  and  that  inasmuch  as  the  contract  required  a 
forfeiture  by  the  employe  of  all  wages  due  at. the  time,  of  the  breach 
on  his  part,  to  give  it  effect  might  restllt  in  allowing  the  retention  by 
the  employer  of  an  unreasonable  amount,  in  view  of  the  damages  to 
be  apprehended.  That  might  be  so  if  the  contract  is  to  be  construed 
as  contemplating  a  forfeiture  of  all  wages  earned  and  unpaid  through 
prior  default  of  the  employer  to  make  the  payments  when  due ;  but 

I  think  it  should  not  be  so  construed.  It  was  plainly  contemplated 
that  the  wages  earned  should  be  paid  monthly,  and  the  employer  would 
have  no  right  to  withhold  such  payments  on  the  theory  of  a  possible 
future  breach  of  the  contract  by  the  employe.  The  contract  is  to 
receive  a  reasonable  construction,  and,  so  construed,  I  think  it  means 
that  the  employe,  in  the  event  of  such  breaches  of  the  contract  by  him, 
should  forfeit  any  claim  for  services  rendered  down  to  the  time  of  the 
breaches,  which  had  not  theretofore  become  due  and  payable,  and 
had  not  remained  unpaid  through  the  failure  of.  the  employer  to  per- 
form the  contract  on  its  part.  So  construed,  the  contract  could  in 
no  event  require  a  forfeiture  of  the  plaintiff's  wages  for  more  than  a 
month  and  10  days,  or  wages  aggregating  not  to  exceed  $100.  If, 
therefore,  the  provision  be  regarded  as  only  for  liquidated  damages, 
it  would  not,  I  think,  be  unreasonable,  and  would  bar  a  recovery  by 
the  plaintiff.     26  Cyc.  1046,  1047 ;    Walls  v.  Coleman,  58  Hun,  605, 

II  N.  Y.  Supp.  907;  Birdsall  v.  23d  Street  Rd.  Co.,  8  Etely,  419;  Gal- 
lagher V.  Christopher  &  10th  Street  Rd.  Co.,  14  Daly,  366;  Potts- 
ville  I.  &  S.  Co.  V.  Good,  116  Pa.  385,  9  Atl.  497,  2  Am.  St.  Rep.  614; 
Harmon  v.  Salmon  Falls  Mfg.  Co.,  35  Me.  447,  58  Am.  Dec.  718; 
Hunt  V.  Otis,  4  Mete.  (Mass.)  464;  Preston  v.  American  Linen  Co., 
119  Mass.  400;  Schietenger  v.  Bridgeport  Knife  Co.,  54  Conn.  64. 
5  Atl.  859;  Diamond  S.  I.  Co.  v.  Bell,  2  Marv.  (Del.)  303,  43  Atl. 
161. 

[3]  There  is,  however,  another  theory  on  which  I  think  the  complaint 
should  have  been  dismissed.  At  the  time  the  plaintiff  joined  in  the 
strike,  and  left  defendant's  employ,  no  wages  were  due  hkn  under  the 


I 


Digitized  by  LjOOQIC 


Sup.  Ct.)  RE8SI9  V.  WALDO&F^ASTOKIA  HOTEL  CO.  619 

contract.  He  coiild  not  recover  wages  wifhattt  Bhowing  performance  of 
the  contract  on  his  part  (Seaburii  v.  Zachmann,  99  App.  Div.  218,  90 
N.  Y.  Supp.  1005;  Milligan  v.  Sligh  Furniture  Ca,  111  Mich.  629, 
70  N.  W.  133);  but  whether  due  performance,  to  entitle  him  to  re- 
cover wages,  required  him  to  show  that  he  gave  the  notice  and  did  not 
participate  in  a  strike,  need  not  be  decided,  for,  assuming  that  those 
were  matters  of  defense,  which  they  probably  were,  they  have  been 
pleaded  and  shown  by  uncontroverted  evidence.  Undoubtedly  the 
contract  required  the  payment  of  the  wages  in  monthly  installments, 
and  if  the  action  involved  a  monthly  installment  which  became  due  aiid 
payable  before  any  breach  of  the  contract  on  the  part  of  the  plain- 
tiff, his  right  to  recover  for  the  installment  due  and  payable  before 
such  breach  could  not  be  defeated  by  proof  of  a  subsequent  breach  by 
him,  and  the  employer's  remedy  in  such  case  would  be  to  counterclaim 
or  recoup  for  its  damages  for  the  subsequent  breach.  Crotty  v.  Erie 
Rd.  Co.,  149  App.  Div.  262,  265.  133  N.  Y.  Supp.  696;  Walsh  v.  New 
York  &  Kentucky  Co.,  88  App.  Div.  477,  85  N.  Y.  Supp.  83 ;  Oliver 
V.  McArthur,  158  App.  Div.  241,  143  N.  Y.  Supp.  126;  Mernagh  v. 
Nichols,  132  App.  Div.  509,  118  N.  Y.  Supp.  59;  Delmar  v.  Kinder- 
hook  Knitting  Co.,  134  App.  Div.  558,  119  N.  Y.  Supp.  705;  Clark 
V.  West,  137  App.  Div.  23,  122  N.  Y.  Supp.  380,  affirmed  in  part  201 
N.  Y.  569,  95  N.  E.  1125.  See.  also,  Tipton  v.  Feitner,  20  N.  Y. 
423,  and  Seibert  v.  Dunn,  216  N.  Y.  237,  110  Ni  E.  447. 

There  is  no  particular  hardship  to  the  plaintiff  in  the  construction 
of  the  contract  I  have  indicated.  We  are  not  now  concerned  with  an 
excusable  violation  of  the  contract  by  the  employe,  such  as  sickness, 
accident,  or  otherwise,  but  with  a  willful  violation  calculated  to  result 
in  damage  to  his  employer.  The  courts  of  this  state  have  never  al- 
lowed a  recovery  by  an  employe  for  services  rendered  under  a  con- 
tract where  he  has  abandoned  performance  during  the  entire  period, 
performance  during  which  was  a  prerequisite  to  a  recovery,  and  I 
am  of  opinion  that,  if  the  provisions  of  the  contract  could  not  be  sus- 
tained on  the  theory  of  a  forfeiture  of  the  wages  as  liquidated  dam- 
ages, they  should  in  any  event  be  construed  as  an  agreement  on  the 
part  of  the  plaintiff  that  the  wages  for  the  period  now  in  question 
should  not  become  due  and  payable  in  the  event  of  sudi  breaches  of 
the  contract  on  his  part.  Huntington  v.  Claflin,  38  N.  Y.  182 ;  Walls 
V.  Coleman,  supra;  Preston  v.  American  Linen  Co.,  supra. 

Counsel  for  the  respondent  relies  on  Schmieder  v.  Kingsley,  6  Misc. 
Rep.  107,  26  N.  Y.  Supp.  31,  and  Godt  v.  Henigson,  135  N,  Y.  Suppc 
666.  Those  decisions  were  by  courts  of  inferior  jurisdiction,  and,  if 
in  point,  are  not  controlling ;  but  they  are  both  distinguishable  on  the 
facts,  for  the  contracts  on  which  those  adjudications  are  based  con- 
tained no  provision  relating  to  a  strike,  and  the  litigations  did  not 
involve  strikes.  In  both  cases  the  provisions  of  the  contracts  were 
construed  as  providing  for  a  penalty,  and  not  liquidated  damages. 

The  determination  of  the  Appellate  Term,  and  the  judgment  of  the 
Munidpal  Court,  should  therefore  be  reversed,  with  costs  in  this  court 
and  in  the  Appellate  Term,  and  the  complaint  dismissed,  with  costs. 
Order  reversing  implied  finding  of  performance  of  contract  of  cm- 
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ployment  by  plaintiflf,  and  that  any  sum  was  due  him  for  salary  or 
wages,  and  containing  findings  and  legal  conclusions  in  accordance 
widi  opinion,  to  be  presented  for  settlement. 

CLARKE,  P.  J.,  and  DOWLING  and  MERRELL,  JJ.,  concur. 

PAGE,  J.  (dissenting).  In  my  opinion  the  provision  in  the  con- 
tract for  the  forfeiture  of  all  wages  due  provides  a  penalty  for  the 
breach,  and  not  liquidated  damages.  When  we  are  called  upon  to  de- 
termine whether  a  forfeiture  of  an  amount  for  the  breach  of  a  con- 
tract is  to  be  considered  a  penalty  or  liquidated  damages,  it  is  not  to 
be  determined  in  the  light  of  subsequent  events.  Dunn  v.  Morgen- 
than,  73  App.  Div.  147,  149,  76  N.  Y.  Supp.  827,  affirmed  on  opinion 
below  175  N.  Y.  518,  67  N.  E.  1081. 

The  wages  due  at  the  time  the  plaintiff  left  the  defendant's  anploy- 
ment  would  not  have  been  an  unreasonable  amount  to  pay  as  dam- 
ages for  this  breach  of  the  contract.  The  contract,  however,  did  not 
limit  the  sum  to  one  month's  wages,  nor  to  any  definite  amount,  but  pro- 
vided for  a  forfeiture  of  all  wages  due  at  the  time,  regardless  of 
amount.  The  contract  had  numerous  requirements,  the  violation  of 
any  one  of  which  would  subject  the  plaintiff  to  a  forfeiture  of  all 
his  wages,  although  some  of  them  could  not  cause  damage  to  the  de- 
fendant. In  my  opinion  the  forfeiture  provision  of  the  contract  w^as 
not"  to  secure  the  admeasurement  of  damages,  but  to  secure  the  per- 
formance through  fear  of  the  penalty. 

While  it  is  true  that  the  plaintiff  cannot  recover  wages  for  the  month 
of  May,  nor  any  part  thereof,  because  he  left  the  employment  during 
that  month,  the  evidence  shows  that  payments  were  made  monthly  on 
the  10th  day  of  the  month ;  but  the  period  of  service  for  which  com- 
pensation was  made  was  not  measured  from  the  10th  of"  one  month 
to  the  10th  of  the  next.  But  the  evidence  is  that  on  April  10th  the 
wages  for  the  month  of  March  were  paid.  On  the  10th  of  May  the 
wages  for  the  month  of  April  would  have  been  paid.  Those  wages 
were  earned,  and  the  right  to  payment  would  not  be  defeated  by  his 
abandonment  of  the  contract  during  the  succeeding  month. 

In  my  opinion,  the  judgment  should  be  reduced  to  $75,  with  appro- 
priate costs,  and,  as  so  modified,  affirmed,  with  costs. 


CL06  Misc.  Bep.  160) 

OARBB  et  al.  v.  ROSEN. 

(Supreme  Court,  Special  Term,  Erie  County.    November  25,  1918.) 

Evidence  ^=>444(1) — Paboi^-^Vasiakce  of  Leasb. 

In  action  by  lessees  against  sublessee  to  recover  rent  which 
bad  been  obliged  to  pay  to  their  lessor,  evidence  that  the  agreement  ot 
subletting  was  delivered  to  plaintiffs*  agent  on  the  distinct  agreement 
and  condition  that  they  would  procure  a  further  leade  from  the  owner 
of  the  property  was  not  inadmissible,  as  constituting  an  attack  or  variance 
of  a  written  agreement  by  parol. 

^s»For  otber  cases  see  iam«  topic  A  KBT-HUMBBB  in  aH  Key-Numbered  Digests  St  Jadam 
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Appeal  from  City  Court  o£  Buffalo. 

Action  by  Chester  Garbe  and  another  against  Max  Rosen.  From  a 
judgment  for  plaintiffs,  defendant  appeals.  Reversed,  and  new  tnal  or- 
dered. 

Sundel  Holender,  of  Buffalo,  for  appellant. 
William  J.  Bullion,  of  Buffalo,  for  respondents. 

WHEELER,  J.  The  plaintiffs  were  the  lessees  of  certain  premises, 
the  lease  of  which  had  about  five  months  to  run.  Having  no  further 
use  for  the  premises,  they  sought  for  some  one  to  take  the  premises 
for  the  unexpired  term,  and  told  Gumey  &  Overturf ,  real  estate  •gents, 
who  also  represented  tfie  owner  of  the  property,  that  they  would  like 
a  tenant.  It  would  seem  Gurney  &  Overturf  got  in  touch  with  the 
defendant.  As  a  result,  the  plaintiffs,  by  an  agreement  indorsed  on 
the  lease  itself,  and  signed  by  both  parties,  assigned  to  the  defend- 
ant their  interest  in  the  lease,  and  said  defendant  accepted  the  same 
subject  to  all  Its  conditions. 

The  evidence  shows  that  the  defendant  did  not  pay  the  owners  the 
rent  stipulated  in  the  lease,  and  that  the  plaintiffs  paid  it,  and  now 
seek  to  recover  from  the  defendant  the  rent  so  paid.  The  City  Court 
rendered  judgment  for  the  plaintiffs,  and  from  that  judgment  the  de- 
fendant appeals  to  this  court. 

Upon  the  trial,  the  defendant  sought  to  show  by  way  of  defense 
that,  although  he  signed  the  agreement  above  referred  to,  as  matter  of 
fact,  it  was  signed  and  delivered  to  Gumey  &  Overturf,  the  real  es- 
tate agents,  with  the  distinct  understanding  and  agreement  that  it  was 
not  to  take  effect  or  be  binding  on  the  defendant  unless  Gumey  & 
Overturf,  as  agents  for  the  plaintiffs,  would  pfrocure  from  the  owners 
of  the  property  a  further  lease  for  the  term  of  two  years,  to  commence 
May  1,  1918  (the  expiration  of  the  lease  assigned),  upon  the  same 
terms  and  conditions  as  the  lease  assigned,  saving  and  excepting  an 
increased  monthly  rental  of  $5. 

The  learned  judge  of  the  City  Court,  presiding  at  the  trial,  excluded 
the  testimony  offered,  and  overruled  the  offer  to  prove,  holding  that 
such  evidence  was  incompetent,  that  all  prior  negotiations  were  merg- 
ed in  the  contract  represented  by  the  assignment,  and  that  such  con- 
tract could  not  be  attacked  or  varied  by  parol  evidence. 

We  are  of  the  opinion  that  the  trial  court  erred  in  its  holding.  The 
evidence  offered  was  not  to  vary  the  terms  of  the  written  contract, 
but  to  show  that  the  contract  was  signed  and  placed  in  Gumey  & 
Overturf's  hands  conditionally,  and  never,  in  fact,  had  any  legal  in- 
ception, owing  to  the  failure  to  procure  the  lease  for  the  additional 
term  of  two  years.  If  the  defendant  can  establish  the  truth  of  what 
he  offered  to  show,  we  think  such  facts  would  constitute  a  perfect 
defense  to  the  action  brought,  and  it  was  error  to  exclude  the  evidence. 

The  case  of  Smith  v.  Dotterweich,  200  N.  Y.  299,  93  N.  E.  985,  33 
L.  R.  A.  (N.  S.)  892,  we  think,  disposes  of  the  question  raised.  Judge 
Werner,  of  the  Court  of  Appeals,  in  that  case  reviews  the  cases,  and 
holds  that  instruments  not  under  seal  may  be  delivered  to  tiie  one  to 
whom,  upon  their  face,  they  are  made  payable,  or  who,  by  their  terms. 
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IS  entitled  to  some  interest  or  benefit  under  them,  upon*  conditions  the 
observance  of  which  is  essential  to  their  validity,  and  the  annexing  of 
such  conditions  to  the  delivery  is  not  an  oral  contradiction  of  the  writ- 
ten obligation,  as  between  the  parties  to  it,  or  others  having  notice. 

Judge  Werner,  in  his  opinion,  points  out  the  distinction  between  con- 
ditions precedent  and  conditions  subsequent,  in  cases  of  this  character. 
Conditions  subsequent  cannot  be  engrafted  on  a  valid  contract.  If, 
however,  a  condition  precedent  to  the  contract  becoming  of  force  and 
effect  can  be  shown,  then  such  evidence  is  competent. 

Such  is  just  this  case,  and  upon « this  authority,  we  must  hold  the  City 
Court  should  have  received  the  evidence,  and  the  court,  after  hearing 
the  testimony,  should  then  have  determined  whether  the  defense  claim- 
ed had  in  fact  been  established. 

For  a  further  authority  on  the  subject,  where  the  facts  arc  very  sim- 
ilar to  those  presented  here,  see  Com  v.  Rosenthal,  1  Misc.  Rep.  168, 
20  N.  Y.  Supp.  632. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial  had 
itt  the  City  Court,  with  costs  of  this  appeal  to  abide  the  event 

So  ordered. 


HEYE  V.  AMERICAN  CHEMICAL  EDUCTION  CO,  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    November  22,  1918.) 

DiscovEBT  «=»37 — Grounds— Pleading. 

Plaintiff  may  have  an  order  to  examine  defendants  to  frame  his  com- 
plaint, where  the  attorney  for  plaintiff  and  defendants  has  sold  certalD 
corporate  stock  and  refuses  to  account  therefor;  knowledge  of  such 
transaction  being  necessary  to  determine  whether  to  sue  for  fraud,  for 
money  had  and  received,  to  rescind,  or  for  an  accounting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Albert  Heye  against  the  American  Chemical  Eduction 
Company  and  others.  From  an  order  vacating  an  order  for  the  ex- 
amination of  defendants,  for  the  purpose  of  enabling  plaintiff  to  frame 
a  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

Edward  J.  Shumway,  of  New  York  City,  for  appellant. 
Robert  P.  Schur,  of  New  York  City,  for  respondents. 

SHEARN,  J.  In  brief,  the  affidavit  shows  that  the  plaintiff  and 
one  Stillman  had  certain  assignments  of  patents  from  the  American 
Chemical  Eduction  Company,  which  were  to  be  used,  in  part,  to  se- 
cure them  for  advances  to  it  of  $25,000  on  the  part  of  the  plaintiff 
and  $500  on  the  part  of  Stillman,  and,  in  part,  to  protect  the  stock- 
holders of  the  American  Chemical  Eduction  Company,  through  the 
formation  of  another  company,  to  which  the  patents  should  be  trans- 
ferred; that  the  defendant  Schreiter,  an  attorney,  represented  the 
plaintiff  and  the  American  Chemical  Eduction  Company,  and  that,  in 
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reliance  npon  his  advice,  plaintiff  and  Stitlman  consented  to  that  com- 
pany's giving  Schreiter  a  power  of  attorney  to  dispose  of  these  pat- 
ents on  such  terms  as  in  his  judgment  were  deemed  proper;  that 
Schreiter  disposed  of  them  to  the  defendant  Geddes,  upon  terras  which 
Schreiter  has  represented  to  be  the  payment  by  Geddes  in  install- 
ments of  $60,000,  and  that  Geddes  has  turned  them  over  to  another 
corporation,  which  has  issued  a  large  amoimt  of  its  stock  to  Schreiter ; 
that  plaintiff  does  not  know  whether  the  price  of  $60,000  was  the 
real  price,  or  know  the  true  terms  of  the  arrangement  with  Geddes, 
or  by  what  arrangements  Schreiter  acquired  for  himself  >rge  blocks 
of  stock  in  the  purchasing  company,  and  does  not  know  how  much 
money  has  been  paid  by  Geddes  to  Schreiter;  that  this  information 
is  withheld  from  him  by  Schreiter,  in  spite  of  the  fiduciary  relation- 
ship existing. 

While  it  is  clear  irom  these  facts  there  is-  enou|[h  shown  to  enable 
the  plaintiff  to  frame  some  kind  of  a  complaint,  it  is  also  clear  that 
plaintiff  is  in  no  position  to  determine,  with  the  information  at  hand, 
whether  to  stand  upon  the  fraud  alleged  to  have  been  perpetrated  and 
sue  for  damages,  or  whether  to  sue  for  money  had  and  received,  or 
whether  to  bring  an  action  to  rescind,  or  whether  to  proceed  on  the 
theory  of  an  accounting.  The  consequences  of  electing  and  deter- 
mining upon  a  correct  theory  of  proceeding  are  obviously  serious  to 
the  plaintiff,  and  his  right  should  not  be  jeopardized  through  any  in- 
convenience that  may  be  visited  upon  the  defendants  in  submitting 
to  an  examination.  Postponing  the  examination  until  after  issue  is 
joined  would  impose  upon  plaintiff  the  embarrassment  of  having 
to  determine  his  election  in  the  dark.  The  application  appears  to 
have  been  made  in  good  faith,  and  is  one  which,  in  furtherance  of 
justice,  should  be  granted,  especially  in  view  of  the  fiduciary  relation- 
ship shown. 

The  order  should  be  reversed,  with  $10  costs  and  disbursemetits, 
and  the  motion  denied,  with  $10  costs.* 

Order  reversed  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs;  the  date  for  the  examination  to  proceed  to  be 
fixed  in  the  order.    Settle  order  on  notice.    All  concur. 


DOW  ▼.  INTERBOROUGH  RAPID  TRANSIT  CO.  (two  cases). 
(Supreme  Court,  Appellate  Division,  First  Department.    November  22,  1918.) 

1.    MUNICIPAI.    COBPOBATIONS    #S»819(2) — UUB     OF    SIDEWALKS — ICE — ClBCUM- 

8TANTIAI.  Evidence. 

Pedestrian,  suing  elevated  railroad  for  injuries  from  falling  on  ice- 
covered  sidewalk,  can  prove  by  circumstantial  evidence  that  ice  had  form- 
ed from  water  that  had  dropped  from  defective  leader,  and  need  not  pro- 
duce witnesses  who  actually  saw  the  water  which  dropped  from  leader 
freeze  on  spot  where  she  sUpped. 
2*  Street  Railroads  ^»86(1) — Defects — Use  of  Sidewale: — Slipping  on 
Ice — liiABiLiTY  OF  £3levated  Railsoad. 

Though  sidewalk  was  so  situated  that,  during  freezing  rainstorm,  rain 
flormed  thereon^  froze,  and  made  sidewalk  slippery,  elevated  railroad, 
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whose  leader,  nmnlng  down  stairway  to  sidewalk  to  discbarge  water  into 
streetp  was  detective,  and  permitted  water  to  drop  and  freeze  on  sidewalk, 
adding  to  ice  and  aggravating  dangerous  condition,  was  liable  for  injarles 
to  person  slipping  on  ice. 
8.  Stbeet  Railboads  ^=»114(4)  —  DErEcrs  —  Use  of  Sidbwaijc  —  Acnon 
Against  Bubvated  Rahaoad— Slipping  on  Icb— Sutfioxsnct  of  Evi- 

nSNCE. 

£Mdence  held  to  show  tbat  ice  on  sidewalk  on  wbicb  plaintiff  slipped 
was  formed  in  part  from  water  that  leaked  from  defective  leader  runniog 
down  stairway  of  defendant  elevated  railroad. 

Appeals  from  Trial  Term,  Bronx  County. 

Actions  by  Bertha  A.  Dow  and  by  Clarence  E.  Dow  against  the 
Interborough  Rapid  Transit  Company.  From  judgments  of  dismiss- 
al at  close  of  plaintiff's  cases,  plaintiffs  appeal.  Reversed,  and  new 
trials  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

Neier  &  Van  Derveer,  of  New  York  City  (A*  Mitchell  Leslie,  of 
New  York  City,  of  counsel),  for  appellants.  ' 

James  L.  Quackcnbush,  of  New  York  City  (B.  H.  Ames,  of  New 
York  City,  of  counsel,  and  Frederick  AUis,  of  New  York  City,  on 
the  brief),  for  respondent. 

SHEARN,  J.  These  are  actions  by  husband  and  wife  growing 
out  of  personal  injuries  received  by  the  wife  in  slipping  and  falling 
on  her  back  as  she  was  walking  on  the  southerly  side  of  Freeman 
street,  in  the  Bronx,  toward  the  west,  just  east  of  the  Southern  Boule- 
vard, at  a  point  where  the  sidewalk  slopes  toward  the  west  The  com- 
plaint was  dismissed  at  the  close  of  plaintiff's  case. 

The  injured  woman,  who  will  be  referred  to  as  the  plaintiff,  was 
proceeding  to  a  drug  store  at  No.  924  Freeman  street  The  foot  of 
defendant's  elevated  stairway  is  on  the  outer  edge  of  the  sidewalk 
in  front  of  No.  928  Freeman  street.  Between  the  foot  of  this  stair- 
way and  the  iron  steps  leading  to  the  adjacent  stores  the  sidewalk 
was  about  3%  feet  wide.  Plaintiff,  when  she  slipped,  was  in  front  of 
No.  926,  but  very  near  the  dividing  line  between  No.  926  and  No. 
924.  Exact  measurements  are  not  given,  but  it  is  apparent  that  plain- 
tiff, when  she  slipped,  was  between  15  and  20  feet  west  of  the  foot 
of  the  elevated  stairs.  From  the  exhibits  it  appears  that  a  leader 
runs  down  on  the  store  side  of  the  stairway,  with  a  joint  near  the 
sidewalk,  from  which  point  it  turns  at  right  angles  and  discharges 
into  the  street. 

The  proof  shows  that  for  at  least  a  week  before  the  accident,  and  it 
might  be  inferred  from  the  evidence  that  for  a  period  of  several 
weeks  before  the  accident,  there  were  holes  in  the  tin  pipe  constitut- 
ing the  upper  part  of  the  leader,  from  which,  whenever  tiiere  was  rain, 
water  leaked  out  of  the  pipe,  ran  down  the  leader,  and  dropped  upon 
the  sidewalk,  from  which  point  it  spread  out  and  ran  down  the  grade. 
It  was  shown  that  some  of  the  water  which  was  thus  ciischarged 
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Upon  the  sidewalk  froze,  and  that  at  the  time  of  the  acddent,  at  the 
point  where  the  plaintiff  fell,  thie  sidewalk  was  entirely  covered  with 
ice.  It  also  appeared  that,  in  a  freezing  rainstorm,  rain  water  nat- 
urally came  down  this  sidewalk  and  froze,  making  the  place  gener- 
ally dangerous  and  slippery. 

[1]  The  ground  on  which  the  complaint  was  dismissed  was  that 
it  was  not  conclusively  shown  that  the  ice  on  which  the  woman  slip- 
ped was  formed  from  water  coming  from  the  leader.  Of  course,  if 
there  were  two  possible  causes  for  the  ice,  plaintiff  was  obliged  to 
show  that  this  ice  on  which  she  slipped  was  formed  by  the  freezing 
of  water  that  came  from  the  leader.  It  was  not  necessary,  however,  as 
seems  to  be  argued,  that  plaintiff  should  produce  a  witness  who  not 
only  saw  the  water  trickle  out  of  the  leader,  but  actually  observed  it  in 
the  process  of  freezing  on  the  spot  upon  which  plaintiff  slipped.  While 
the  cause  of  the  ice  should  not  be  guessed  at,  it  could  be  inferred,  as 
any  other  fact  can  be  inferred. 

[2]  Furthermore,  if  the  ice  formed  from  the  water  coming  from 
the  defective  leader  aggravated  and  made  more  dangerous  the  con- 
dition of  the  sidewalk,  the  defendant  would  be  responsible  for  the 
dangerous  condition  created.  There  was  testimony  indicating  that 
the  conditions  existii^  on  the  sidewalk  in  the  immediate  vicinity  of 
the  accident  were  aggravated  by  the  freeziag  of  water  that  flow- 
ed from  the  leader.  It  was  a  constantly  recurring  situation,  and 
kept  the  storekeepers  busy  putting  on  ashes  and  trying  to  get  rid  of 
the  ice.    One  of  plaintiff's  witnesses,  Smith,  testified : 

**Q.  Now,  Mr.  Smith,  yon  testified,  for  at  least  over  a  week  before  the 
accident  you  noticed  a  break  in  the  pipe,  in  the. leader?   A.  Yes. 

"Q.  And  did  yon  notice  anything  come  out  of  that  leader?    A.  Yee,  sir. 

"Q.  What  came?    A.  Water. 

"Q.  Wbere  was  It  ooming  down?   A.  Down  along  the  sidewalk. 

"Q.  And  was  that  the  spot  upon  which  Mrs.  Dow  slipped?  A.  Where  the 
water  ran,  it  of  course  froze  and  formed  ice,  and  that  is  where  she  slipped. 

••Q.  That  was  the  spot?    A.  Yes." 

[3]  Giving  the  plaintiff  the  benefit  of  the  usual  rule  prevailing  on 
review  of  a  nonsuit,  it  may  be  fairly  inferred  from  this  positive  tes- 
timony, taken  in  connection  with  the  other  facts  in  the  case,  that  water 
had  been  Idiking  from  this  pipe,  running  along  the  sidewalk,  and 
freezing  whenever  there  was  a  storm,  during  a  period  of  at  least  a 
week  before  the  accident,  and  that  the  spot  upon  which  the  woman 
slipped  was  covered  with  ice  formed,  in  part  at  least,  from  water  that 
came  from  this  defective  leader.  It  may  well  be,  if  the  defendant's 
evidence  were  in,  a  recovery  could  not  be  sustained  on  a  careful  weigh- 
ing of  the  evidence ;  but  it  cannot  be  doubted,  as  it  seems  to  me,  that 
in  the  present  state  of  the  record  it  was  error  to  dispose  of  the  mat- 
ter as  one  of  law,  and  to  dismiss  the  OHnplainL 

Judgments  reversed,  and  new  trials  ordered,  with  costs  to  the  ap- 
peUants  to  abide  the  event.    Orders  filed.    AU  concur. 


Digitized  by 


Google 


*26  172  NEW  YORK  SUPPLBMENl?    -  (Sup.Ct 

KAISEB  ▼.  OITY  OF  NEW  TORK. 
(Supreme  Court,  Appellate  Division,  First  Department.    November  22,  1918.) 

1.  Municipal  CospoRATioNa  ^=>821(7) — ^Defects  o  Sidewalk — ^Actions  fob 

Injury — Question  fob  Juby — Sno^  and  Ice. 

In  an  action  for  Injury,  resulting  from  a  defective  sidewalk,  held, 
that  fhere  was  a  question  for  the  jury  as  to  whether  there  was  a  danger- 
ous accumulation  of  snow  and  ice  on  the  sidewalk,  and  whether  such  cod* 
dltlon  existed  for  a  sufficient  time,  so  that  the  dty  should  have  known 
of  and  repaired  it. 

2.  Municipal    Cobporations    ^=»822(2) — Sidewalks — ^Defects — Snow   and 

Ice — Removal — ^Duty  op  CTtty — Instbuctions—WIIithdbawal. 

In  an  action  for  personal  injuries  resulting  from  a  flail  upon  a  defec- 
tive sidewalk,  an  instruction  that  neither  property  owner  nor  defendant 
city  were  required  '*to  entirely  remove  all  the  snow  frcMn  the  sidewalk, 
but  their  duty  was  a  qualified  one,  and  all  they  were  required  to  do  was 
to  make  it  reasonably  safe,"  held  proper,  and  its  withdrawal  misleading. 
B.  Municipal  Corporations  ^=?»792 — Defects  in  Sidewalks — Nones  to  Gitt 
— ^Liability  por  Injury. 

The  liability  of  a  munidpality  for  injuries  caused  by  aocnmolatioii  of 
snow  and  ice  upon  sidewalk  does  not  attach  upon  notice,  either  actual  or 
constructive,  but  only  after  the  lapse  of  a  reasonable  time  after  sucb 
notice  for  remedying  the  dangerous  condition. 

Appeal  from  Trial  and  Special  Term,  Bronx  County. 

Action  by  Martha  W.  Kaiser  against  the  City  of  New  York.  From 
a  judgment  entered  on  a  verdict  for  plaintiff,  and  from  an  order  de- 
nying a  motion  for  new  trial,  defendant  appeals.  Judgment  and  or- 
der reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
and  SMITH,  JJ. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (William  A. 
Walling,  of  New  York  City,  of  counsel,  and  Terence  Farley,  of  New 
York  City,  on  the  brief),  for  appellant. 

Cornelius  J.  Earley,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  At  about  8 :45  o'clock  in  the  evening  on  the  18th 
of  March,  1916,  the  plaintiff,  while  walking  southerly  on  the  easterly 
sidewalk  of  Third  avenue  in  front  of  No.  2894,  slipped  on  an  accu- 
mulation of  ice  and  fell,  sustaining  injuries,  to  recover  for  which  this 
action  was  brought.  Evidence  was  offered  on  the  part  of  the  plaintiff 
tending  to  show  that  the  sidewalk  was  very  extensively  used  and  that 
travel  thereon  was  somewhat  congested  at  the  time;  that  the  outer 
half,  where  the  plaintiff  was  walking,  was  covered  with  old  ice  from 
2  to  2V2  inches  thick,  which  was  rough  and  hilly,  but  the  inner  half, 
of  the  walk  was  partly  free  and  clear  of  ice ;  that  the  ice  was  thick- 
est at  the  curb,  and  that  the  walk  had  remained  in  that  condition  for 
about  four  days  prior  to  the  accident. 

The  city  showed  that  a  rainstorm  on  the  14th  of  the  month  had 
turned  into  snow  and  sleet,  and  on  the  15th  two-tenths  of  an  inch 
of  sleet  fell  and  3.2  inches  of  snow  fell,  and  the  storm  continued  into 
the  16th  for  upwards  of  three  hours;   that  on  the  14th  the  tempera- 
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ture  ranged  from  31  to  39  degrees,  and  from  34  to  15  on  the  15th, 
and  then  remained  below  freezing  until  after  the  accident.  There  was 
a  trace  of  snow  on  the  17th,  and  at  7 :25  p.  ni.  the  evening  of  the  ac- 
cident snow  commenced  falling,  and  continued  until  after  the  ac- 
cident. Evidence  was  also  offered  on  behalf  of  the  city  tending  to 
show  that  the  walk  was  properly  cleaned  after  the  snowstorm,  and 
that  reasonable  care  was  exercised  in  endeavoring  to  keep  it  free  from 
ice,  and  that  it  was  free  from  ice,  save  near  the  curb,  where  ice  had 
formed  from  snow  and  slush  thrown  up  there  from  the  carriageway  by 
vehicles.  There  was  no  proof  of  actual  notice  to  the  city  of  the  con- 
dition of  the  sidewalk,  and  plaintiff  relied  solely  on  constructive  no- 
tice. Of  the  multitude  of  people  who  passed  over  the  sidewalk,  there 
was  no  evidence  of  any  other  accident. 

[1]  Doubtless,  in  view  of  the  decision  of  the  Court  of  Appeals  in 
Williams  v.  City  of  New  York,  214  N.  Y.  259,  108  N.  E.  448,  there 
was  a  question  of  fact  for  the  jury  as  to  whether  there  was  a  dan- 
gerous accumulation  of  snow  and  ice  on  the  sidewalk,  and  whether 
such  dangerous  condition  existed  for  such  a  length  of  time  that  the 
city  should  have  known  of  it  and  remedied  it.  But  it  was  a  close 
case  on  the  facts,  and  it  was  very  important  that  the  jury  should  be 
properly  instructed  with  respect  to  the  city's  duty  and  liability.  We 
are  of  tiie  opinion  that  the  learned  trial  court  conveyed  to  the  jury  an 
erroneous  impression  with  respect  to  the  duty  devolving  upon  the 
city  with  respect  to  the  removal  of  snow  and  ice  from  sidewalks  of 
the  public  streets.  Usually  municipalities  devolve  the  duty  of  re- 
moving snow  from  the  sidewalks  in  the  first  instance  upon  the  abut- 
ting property  owners,  and  when  that  is  done  the  law  is  well  settled 
that  tile  city  is  not  required  to  be  vigilant  in  removing  snow  as  it  falls, 
but  may  wait  a  reasonable  time  for  the  performance  of  this  duty  by 
those  upon  whom  it  has  thus  been  devolved. 

[2]  In  this  case  no  such  ordinance  was  proved  or  brought  to  the 
attention  of  the  trial  court,  nor  has  any  been  brought  to  our  atten- 
tion on  the  appeal.  Notwithstanding  this  omission,  however,  we  are 
of  the  opinion  that  the  trial  court  overstated  the  duty  of  the  city  in 
the  premises.  The  court  instructed  the  jury  that  the  duty  of  the  city 
was  one  of  active  vigilance ;  that  it  was  not  liable  unless  it  had  con- 
structive notice  of  the  condition  of  the  sidewalk,  but  that  when  the 
condition  remains  for  such  length  of  time  that  it  would  have  had 
notice,  had  it  exercised  reasonable  diligence,  then  notice  may  be  im- 
puted to  it.  The  court  then  instructed  the  jury  that,  if  they  found 
that  the  sidewalk  was  in  a  dangerous  condition  at  the  time  of  the 
accident,  then  and  then  only  the  question  of  damages  was  to  be  con- 
sidered. At  no  point  in  the 'charge  did  the  learned  court  advise  the 
jury  that,  after  constructive  notice  of  the  dangerous  condition  of 
the  sidewalk,  the  city  was  entitled  to  a  reasonable  time  in  the  circum- 
stances, including  weather  conditions,  within  which  to  make  it  safe. 

Counsel  for  the  city  at  the  close  of  the  charge  in  chief  requested 
the  court  to  instruct  the  jury  that  it  was  neither  incumbent  on  the 
propertv  owner  nor  on  the  city  "to  entirely  remove  all  the  snow  from 
that  sidewalk,  but  their  duty  was  a  qualified  one,  and  all  they  were 


Digitized  by 


Google 


628  172  NBW  YORK  SUPPUBMBMT  (Sup.  Ct 

required  to  do  was  to  make  it  reasonably  safe/*  The  court  at  first 
granted  this  request,  and  then  withdrew  the  charge,  saying  that  the 
measure  of  the  duty  on  the  part  of  the  city  was  to  see  that  the  sidewalk 
was  in  a  reasonably  safe  condition.  We  are  of  the  opinion  that 
the  jury  were  misled  by  the  withdrawal  of  these  instructions,  which 
involved  a  correct  proposition  of  law.  The  jury  were  thereby  left 
at  liberty  to  charge  the  city  with  n^ligence  for  its  failure  to  remove 
all  the  snow,  regardless  of  any  difficulty  encountered  in  so  doing. 

[3]  A  more  serious  error  was,  however,  committed  in  the  final 
instructions  given  to  the  jury  at  the  request  of  the  attorney  for  the 
plaintiff.    The  request  which  was  charged  was  as  follows:  . 

"I  ask  your  honor  to  diarge.  If  the  Jury  find  there  was  an  accomulatiOQ  of 
snow  and  Ice  upon  this  sidewalk,  as  testified  to  by  the  ptaintUTs  witnesses* 
and  they  find  that  ttiat  was  such  a  dangerous  condition  in  that  locality,  that 
constituted  negligence  on  the  part  of  the  city  in  permitting  it  to  remain  there." 

By  that  instruction  the  jury  were  given  to  understand  that,  if  there 
was  a  dangerous  accumulation  of  snow  and  ice  upon  the  walk,  the 
city  was  negligent  as  matter  of  law  in  permitting  it  to  remain  there. 
An  exception  was  duly  taken  by  the  city  to  this  charge.  The  jury 
may  well  have  inferred  that  by  this  specific  instruction  the  court  in- 
tended to  withdraw  the  prior  charge  with  respect  to  constructive 
notice,  and  even  if  it  be  assumed  that  they  understood  that  the  city 
must  have  such  notice,  still  the  dangerous  accumulation  with  con- 
structive notice  to  the  city  would  not  render  the  city  negligent,  as 
a  matter  of  law,  the  moment  the  accumulation  became  dangerous,  or 
the  moment  it  had  such  notice.  It  would  still  have  a  reasonable  time 
after  such  notice  to  take  steps  to  remove  the  obstruction,  or  to  pro- 
tect the  traveling  public  therefrom,  and  its  liability  would  not  at- 
tach until  the  lapse  of  such  time,  and  it  was  for  the  jury  to  say 
whether  in  the  circumstances  it  performed  that  duty.  It  still  remains 
the  law,  in  actions  against  municipalities  to  recover  for  injuries  caused 
by  accumulations  of  snow  and  ice  upon  sidewalks,  that  Uie  liability 
does  not  attach  upon  notice,  either  actual  or  constructive,  but  only 
after  the  lapse  of  a  reasonable  time  after  such  notice  for  remedying 
the  dangerous  condition.  Gaffney  v.  City  of  New  York,  218  N.  Y. 
225,  112  N.  E.  725;  Harrington  v.  City  of  Buffalo,  121  N.  Y.  147. 
24  N.  E.  186. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  Or- 
der filed.    All  concur. 


VAN  DBR  TBBR  ▼.  THBILB. 

(Supreme  Court,  AppeUate  Division,  First  Department    November  22,  191S.) 

1.  Bills  and  Notes  ^=:»519 — Evidence — ^Nature  of  Instbument. 

In  an  action  on  an  instrument  purporting  to  be  for  the  payment  of 
money,  evidence  held  to  show  that  the  instrument  was  given,  not  to  eri- 
dence  a  debt  to  be  repaid  in  cash  by  defendant,  but  to  represent  an 
amount  of  stock  the  beneficial  ownership  of  which  was  in  plalntiiL 
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2.  Masxeb  afd  Sbbtant  ^aB»8(2) — ^TESiis  or  EMPi/>TiaBiffT— Hiring  Bt  Ybar. 

An  agr.eement  of  lairiQg  for  a  stated  salary,  to  be  paid  at  the  end  ot 
each  month  for  an  Indefinite  time,  and  subject  to  termination  by  either 
party  at  will,  was  a  hiring  by  the  month,  and  not  by  the  year,  notwith- 
standing the  master's  gdaranty  to  employ  the  employe  for  at  least  one 
year. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ferdinand  P.  Van  Der  Veer  against  William  Theile. 
From  a  judgment  on  a  verdict,  and  an  order  denying  a  new  trial,  plain- 
tiff appeals.    Modified  and  affirmed,  on  condition. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Guernsey  Price,  for  New  York  City,  for  appellant 
Walter  E.  Godfrey,  of  New  York  City,  for  respondent. 

MERRELL,  J.  This  action  is  brought  by  the  plaintiff  api)ellant, 
Ferdinand  P.  Van  Der  Veer,  to  recover  of  the  defendant  respondent, 
William  Theile,,  upon  an  instrument  in  writing  which  plaintiff  con- 
tends is  in  effect  a  promissary  note  for  the  payment  of  $3,000.  The 
plaintiff  resides  at  Indianapolis,  Ind.,  and  the  defendant  in  the  dty  of 
New  York. 

Plaintiff  was  the  junior  member  of  the  firm  of  Glenn  &  Van  Der 
Veer,  who  were  engaged  as  tax  accountants,  nicknamed  "tax  ferrets," 
and  whose  business  consisted  of  investigations  as  to  the  truth  of  state- 
ments made  by  residents  of  Ae  state  of  Indiana  to  tax  assessors  as 
to  personal  property  owned  by  such  residents.  Under  the  law  and 
practice  in  Indiana  the  tax  assessor  gives  a  taxable  person  a  blank  as- 
sessment list,  and  the  latter  is  required  to  enter  thereon  different  stocks 
and  bonds  and  other  items  of  personal  property  which  he  may  own 
and  which  are  subject  to  taxation.  The  assessor,  under  Uie  practice 
in  vogue,  then  enters  into  a  contract  with  a  tax  accountant,  or  "tax 
ferret,"  to  investigate  as  to  the  truth  of  such  statement.  For  the  pur- 
pose of  obtaining  information  the  tax  ferrets  enter  into  arrangements 
with  persons  in  different  localities  to  investigate  for  them  as  to  stock 
holdings  in  their  localities. 

On  July  31,  1915,  the  firm  of  Glenn  &  Vaa  Der  Veer,  by  the  plain- 
tiff as  junior  member  of  said  firm,  with  a  view  of  engaging  the  serv- 
ices of  the  defendant  as  said  firm's  Eastern  or  New  York  representa- 
tive, wrote  the  defendant  concerning  such  employment  and  making 
certain  propositions  to  him  with  reference  thereto.  In  short,  the  pro- 
posal was  that  the  defendant  should  act  as  the  firm's  representative  in 
obtaining  such  information  as  they  might  request  and  direct  from  time 
to  time  in  special  matters;  defendant  to  send  the  firm  information  as 
to  stock  discovered  by  him  to  be  owned  by  residents  of  the  state  of 
Indiana.  For  his  services  defendant  was  to  receive  $100  per  month, 
payable  at  the  end  of  each  month,  together  with  railroad  fare  and 
hotel  expenses  incurred  by  defendant  while  necessarily  absent  from 
New  York  City  at  request  of  plaintiff  on  plaintiff's  work.  The  firm 
also  agreed  to  provide  for  the  purchase  and  sale  of  such  shares  of  stock 
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as  the  defendant's  investigations  and  work  might  require,  and  inclosed 
in  their  letter,  offering  to  employ  defendant,  a  check  for  $500  to  be 
deposited  by  defendant  and  used  as  a  fund  to  buy  shares  of  stock  in 
various  corporations,  the  possession  of  which  enabled  him  to  obtain 
access  to  the  stockbooks  of  the  corporations  and  discover  as  to  wheth- 
er residents  of  the  state*  of  Indiana  were  stockholders  in  such  corpo- 
rations. The  plan  was  to  buy  a  single  share  of  stock  in  a  corporation, 
and  after  an  investigation  of  the  books  of  such  corporation  was  com- 
pleted, the  share  might  be  sold  and  the  money  derived  therefrom  re- 
turned to  the  fund,  to  be  used  in  the  purchase  of  other  shares  of  stock 
in  other  corporations.  It  was  also  stated  in  the  written  proposal  that 
the  period  of  defendant's  employment  was  to  be  indefinite,  and  that 
the  contract  might  be  ternr^inated  by  either  party  whenever  such  party 
might  desire.  It  was  also  stated  that  in  case  .his  work  was  satisfac- 
tory, and  no  obstacles  were  met  in  the  prosecution  thereof,  the 
firm  intended  to  employ  defendant  for  many  years  as  its  representa- 
tive. '  Subsequently,  defendant  objectiri|r  to  the  indefinite  period  of 
employment  as  above  indicated,  the  jdamtiff,  at  defendant's  request, 
added  to  the  clause  with  reference  to  the  period  of  such  employment 
the  following : 

"And  unless  unforeseen  circumstances  render  it  impossible,  we  agree  and 
guarantee  to  employ  you  for  at  least  one  year  from  date." 

It  is  contended  on  the  part  of  the  defendant  that  this  proposition 
was,  in  effect,  a  hiring  by  the  year.  Soon  after  the  receipt  of  this  let- 
ter, defendant  replied,  accepting  the  proposition  of  Glenn  &  Van  Der 
Veer,  and  entered  upon  the  discharge  of  his  duties.  Early  in  August 
he  was  paid  $100  for  his  ser\dces  for  the  month  of  August,  and  there- 
after was  paid  each  month  the  sum  of  $100  for  his  services,  and  some 
additional  moneys  by  way  of  remuneration  for  expenses  incurred  while 
out  of  the  city  of  New  York.  This  arrangement  seems  to  have  con- 
tinued from  month  to  month  until  the  dissolution  of  the  firm  of  Glenn 
&  Van  Der  Veer,  which  occurred  early  in  May,  1917. 

The  defendant  testifies  that  in  March,  1917,  he  had  a  personal  in- 
terview with  the  plaintiff,  wherein  the  plaintiff  informed  him  that  per- 
sonal difficulties  had  arisen  between  his  partner,  Glenn,  and  himself, 
which  in  all  probability  would  result  in  the  dissolution  of  the  copart- 
nership, and  that  undoubtedly  he,  the  plaintiff,  would  buy  out  his  part- 
ner and  continue  in  the  same  line  of  business  in  plaintiff's  own  name. 
Defendant  testifies  that  on  this  occasion  there  was  some  talk  as  to  the 
condition  of  the  stock  account  between  the  firm  and  the  defendant,  and 
that  plaintiff  said  to  defendant  that  he  did  not  wish,  in  reaching  an 
adjustment  of  the  copartnership  affairs,  that  his  partner,  Glenn,  slwuld 
obtain  possession  of  any  of  the  shares  of  stock,  which  had  been  ob- 
tained with  considerable  difficulty,  and  which  enabled  defendant  to 
prosecute  his  investigations  successfully,  and  that  in  the  dissolution  he 
preferred  to  have  the  dealings  between  their  firm  and  defendant  con- 
sidered on  a  cash  basis,  and  asked  defendant  to  prepate  an  account  as 
to  how  they  stood  financially  with  reference  to  such  stock  dealing,  and 
intimated  that  in  due  course  of  time  defendant  would  receive  a  letter 
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from  i^aintiff  advising  him  of  the  dissolution  of  the  copartnership  and 
calling  upon  him  for  such  statement. 

Accordingly,  on  April  26,  1917,*  Van  Der  Veer  wrote  Theile  that  a 
serious  personal  difficulty  had  arisen  between  himself  and  his  partner, 
Glenn,  and  that  their  partnership  relations  had  been  severed,  and  that 
it  then  seemed  certain  that  Mr.  Glenn  would  step  out  of  the  business 
and  leave  him,  Van  Der  Veer,  in  fiiH  possession,  for  a  consideration 
which  had  not  then  been  determined  upon.  Van  Der  Veer  stated  that 
he  desired  to  continue  the  services  of  the  defendant,  and  that  the 
latter  might  look  to  him  in  the  future,  as  he  had  in  the  past,  for  pay- 
ments as  well  as  direction  and  instruction  along  the  lines  of  things 
he  might  do  in  conducting  his  investigations.  The  letter  also  con- 
tained certain  directions  as  to  carrying  on  such  investigations,  and 
with  reference  to  the  purchase  and  sale  of  certain  stocks  necessary  for 
such  purpose.  In  the  letter  he  also  asked  defendant  to  make  up  and 
send  him  "a  complete  statement  of  our  stock  account  up  to  date,  in 
order  that  I  may  have  ssmie  to  use  in  making  a  settlement  with  Mr. 
Glenn  on  his  interest  therein,"  and  requested  that,  in  case  Glenn  should 
write,  asking  that  any  part  of  the  stock  fund  be  sent  to  him  personally, 
to  do  nothing  in  the  matter  without  first  advising  with  the  writer. 

The  instrument  upon  which  plaintiff  seeks  to  recover  of  the  defend- 
ant herein  appears  to  have  been  made  between  the  plaintiff  and  the 
defendant  in  furtherance  of  such  desire  on  plaintiff's  part.  While  the 
instrument  acknowledges  the  receipt  of  the  $3,000,  and  acknowledges 
defendant's  liability  to  account  to  plaintiff  for  said  sum,  it  neverthe- 
less appears  to  have  been  executed  for  the  purpose  of  effecting  a 
settlement  between  the  copartners,  Glenn  and  Van  Der  Veer.  It  was 
the  evident  intention  of  the  parties  that  its  office  was  to  facilitate  such 
settlement  upon  a  cash  basis,  to  the  end  that  Van  Der  Veer  might  re- 
tain control  of  the  shares  of  stock  purchased  by  the  defendant  and  held 
by  him  for  said  firm. 

The  defendant  insists,  and  the  evidence  would  seem  to  support  his 
contention,  that  at  all  times  the  various  stocks,  although  in  his  name, 
were  in  fact  owned  by  the  copartnership,  and  that  the  defendant  really 
had  no  personal  interest  therein,  except  to  hold  the  same  in  his  name 
to  facilitate  the  investigations  which  he  was  making,  and  to  enable 
him  to  obtain  access  to  the  books  of  the  various  corporations  issuing 
such  stock. 

After  the  dissolution  oi  the  copartnership,  defendant  continued  in 
the  empioy  of  Van  Der  Veer,  who  carried  on  the  same  line  of  busi- 
ness as  that  theretofore  conducted  by  Glenn  &  Van  Der  Veer.  Van 
Der  Veer  paid  defendant  for  his  services  $100  monthly.  This  new 
arrangement  continued  until  October  4,  1917,  when  defendant  was 
discharged  by  Van  Der  Veer  under  the  claim  that  defendant  had  not 
been  faithful  to  the  plaintiff  in  the  performance  of  his  duties.  Plain- 
tiff then  served  notice,  under  the  provisions  of  the  instrument  upon 
which  he  is  now  claiming,  demanding  payment  of  the  $3,000  coveted 
thereby.  Defendant  refused  to  pay  the  same,  but  tendered  to  Van 
Der  Veer  the  various  stocks  held  by  him  at  the  prices  which  he  paid 
therefor;   defendant  contending  that,  while  the  title  was  in  him,  the 
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actual  ownership  of  the  stock  was  in  the  plaintiff.  Plaintiff  refused 
to  receive  the  stocks,  and  insisted  upon  the  payment  of  the  money 
mentioned  in  the  receipt,  and  brought  this  action  to  recover  the  same. 

The  learned  court,  upon  the  trial,  submitted  to  the  jury  the  ques- 
tion as  to  the  real  office  of  the  instrument  upon  which  plaintiff  sedcs 
to  recover.  The  jury  was  advised  that,  if  they  should  find  upon  the 
evidence  that  the  paper  in  question  was  signed  by  the  defendant  in 
reality  for  plaintiff's  benefit,  and  that  the  $3,000  mentioned  therein 
was  for  the  purchase  of  stock  which  was  to  be  owned  and  controlled 
at  all  times  by  the  plaintiff,  although  title  was  to  stand  in  defend- 
ant's name,  and  that  it  was  not  the  intent  of  tfie  parties  that  the  de- 
fendant should  be  answerable  to  the  plaintiff  for  the  fund  used  in 
the  purchase  of  such  stock,  then  the  plaintiff  could  not  recover; 
that  if  the  instrument  was  drawn  for  the  purpose  of  deceiving  plain- 
tiff's partner,  and  did  not  express  the  true  relations  of  the  parties 
with  reference  to  such  stock  transactions,  that  there  could  be  no  ^^ 
covery  by  the  plaintiff;  and  that,  although  the  defendant  might  be 
the  nominal  owner  of  the  stock,  if  the  jury  should  find,  as  a  matter 
of  fact,  that  the  plaintiff  was  the  real  owner,  under  such  circumstanc- 
es there  could  be  no  recovery. 

The  court  further  instructed  the  jury  that  if  they  believed  there 
was  no  subterfuge,  and  that  the  money  was  actually  loaned  by  the 
plaintiff  to  the  defendant,  and  that  the  stock  purchased  thereby  was 
to  be  defendant's  own  stock  in  carrying  out  his  part  of  the  agree- 
ment, then  they  might  find  a  verdict  for  the  plaintiff  in  the  sum  of 
$3,000  and  interest. 

The  charge  seems  to  have  been  entirely  fair  to  the  parties,  and  by 
their  verdict  the  jury  found  with  the  defendant. 

[1]  We  think  the  facts  and  circumstances  under  which  this  mon- 
ey was  advanced  by  the  plaintiff  to  the  defendant  negatived  any  in- 
tention on  the  part  of  either  party  that  the  same  was  to  be  repaid  to 
the  plaintiff,  as  claimed  by  him  in  this  action,  and  that  the  verdict 
of  the  jury  in  this  respect  is  amply  supported  by  the  evidence. 

By  way  of  counterclaim,  the  defendant  alleged  an  indebtedness  to 
him  in  the  sum  of  $1,100  for  salary  for  the  balance  of  the  year  in 
which  he  was  discharged,  under  the  claim  that  the  hiring  was  by  the 
year,  and  also  of  the  sum  of  $100  for  expenses  claimed  to  have  been 
incurred  by  him  in  the  month  of  Septenii)er  on  a  trip  to  the  city  of 
Chicago  in  plaintiff's  interest.  The  jury,  by  their  verdict,  found  for 
the  defendant  on  his  counterclaim  for  the  full  amotmt  thereof,  $lr 
200. 

[2]  While  the  verdict  of  the  jury,  absolving  the  defendant  from  lia- 
bility on  the  instrument  upon  which  plaintiff  seetts  to  recover  herein, 
was  entirely  justified  under  the  evidence,  we  are  unable  to  find  any 
sufficient  evidence  to  support  the  verdict  of  the  jury  upon  defend- 
ant's counterclaim,  save  for  salary  for  the  month  of  September,  1917, 
prior  to  defendant's  discharge,  and  for  which  he  was  not  paid,  and 
as  to  the  item  for  $100  expenses  incurred.  The  evidence  clearly  shows 
that  the  hiring  was  not  by  the  year.  The  letter  of  employment  which 
formed  the  contract  between  the  parties  specifically  stated  that  defend- 
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ant  was  to  be  employed  as  representative  of  plaintiff's  firm  at  a  sal- 
ary of  $100  a  month,  the  same  to  be  paid  to  defendant  at  the  end  of 
each  month,  and  that  the  employment  was  to  be  indefinite,  and  sub- 
ject to  termination  by  either  party  at  will.  The  added  provision 
that,  unless  unforeseen  circumstances  rendered  it  impossible,  the  em- 
ployers agreed  and  guaranteed  to  employ  defendant  for  at  least  one 
year  from  the  date  of  the  letter  of  proposal,  or  until  July  31,  1916, 
in  no  manner  changes  the  term  of  employment,  except  that  it  served 
as  a  guaranty  that  the  monthly  employment  should  continue  for  at 
least  one  year.  All  payments  were  made  monthly.  The  fact  that 
at  the  time  of  defendant's  discharge  he  had  received  payment  for  a 
month  beyond  the  expiration  of  2  years  was  not,  under  the  circum- 
stances, sufficient  to  render  plaintiff  liaWe  to  pay  him  for  the  re- 
mainii^  11  mimths  for  which  he  claims.  We  £uid  no  evidence  in 
support  of  defendant's  contention  that  the  hiring  was  a  yearly  one, 
or  that  plaintiff's  continuing  defendant  in  his  employ  during  the 
months  of  August  and  September,  1917,  operated  to  extend  his  em- 
ployment for  another  year.  The  verdict  of  the  jury  in  defendant's 
favor,  and  against  the  plaintiff,  upon  defendant's  counterclaim  for 
$1,100  unpaid  salary,  is  entirely  unsupported  by  the  evidence,  ex- 
cept .to  the  extent  of  $100  unpaid  salary  for  the  month  of  Septem- 
ber, 1917. 

Except  for  the  item  of  $100  included  in  defendant's  counterclaim 
for  expenses  on  a  trip  to  Chicago,  in  September,  1917,  and  the  fur- 
ther sum  of  $100  salaiy  for  said  month,  prior  to  defendant's  discharge, 
the  motion  of  plaintiff's  counsel  for  the  dismissal  of  defendant's  af- 
firmative cause  of  action  upon  the  counterclaim,  made  at  the  close 
of  defendant's  case,  should  have  been  granted.  In  support  of  the 
item  of  $100  for  expenses  to  Chicago,  the  defendant  gave  sufficient 
evidence  to  justify  the  jury  rendering  a  verdict  in  defendant's  fa- 
vor for  $100,  and  to  that  extent,  together  with  $100  salary  for  Sep- 
tember, the  verdict  may  be  sustained. 

The  judgment  appealed  from  should  be  modified,  so  as  to  provide 
for  the  dismissal  of  the  plaintiff's  complaint^  and,  if  defendant  will 
stipulate  to  reduce  the  verdict  rendered  to  $200,  judgment  may  be 
modified  accordingly,  without  costs.  If  defendant  refuses  to  so 
stipulate,  the  judgment  in  defendant's  favor  is  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  event  Settle  order 
on  notice.    All  concur. 


HAHN  ▼.  INTBBBOROUGH  RAPID  TRANSIT  CO.  (two  cases). 

<Suprem6  Court,  AK>eUate  DivisioD,  First  Department    November  22,  1918.) 

1.  Tbiai^  #=9252<10) — iNSTBXTcnoNB— Evidence. 

In  action  for  damages  from  rough  handling  by  ticket  chopper  of  de- 
fendant transit  company,  where  there  was  no  evidence  that  ticket  chopper 
entertained  any  doubt  with  respect  to  whether  plaintiff  had  deposited  good 
ticket  or  desired  time  to  investigate  the  matter,  it  was  error  to  charge 
that  in  such  a  case  the  diopper  had  a  right  to  use  such  force  as  wus 
necessary  to  keep  the  plaintiff  from  entering. 
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2.  Cabjuebs  ^s»266 — ^Passenoebs — Contract. 

Where  a  passenger  deposited  a  valid  ticket,  she  was  entitled  to  proceed 
on  her  Journey  without  molestation  from  the  carrier,  or  being  charged 
with  depositing  a  bogus  ticket  by  the  ticket  chopper,  and  the  carrier  is 
liable  where  the  ticket  chopper  seized  her  and  detained  her,  whether 
willfully  or  through  error  of  judgment  or  otherwise. 

Appeal  from  Trial  Term,  New  York  County. 

Actions  by  Morris  Hahn  and  by  Gussie  Hahn  against  the  Interbor- 
ough  Rapid  Transit  Company.  From  a  judgment  for  defendant,  and 
an  order  denying  motion  for  new  trial,  in  each  case,  plaintiffs  appeal. 
Reversed,  and  new  trials  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  SHEARN,  JJ. 

London  &  Davis,  of  New  York  City  (Monte  London,  of  New  York 
City,  of  counsel),  for  appellants. 

James  L.  Quackenbush,  of  New  York  City  (B.  H.  Ames,  of  New 
York  City,  of  counsel,  and  Frederick  AUis,  of  New  York  City,  on 
the  brief),  for  respondent. 

LAUGHLIN,  J.  The  plaintiffs,  who  are  husband  and  wife,  bring 
these  actions  to  recover  the  damages  they  respectively  sustained  in 
consequence  of  an  assault  alleged  to  have  been  comtnitted  on  the  wife 
by  a  ticket  chopper  in  the  employ  of  the  defendant  at  the  City  Hall 
station  of  the  Third  Avenue  Elevated  Railroad,  in  violation  of  the 
duty  owing  by  the  company  to  Mrs.  Hahn  as  a  passenger.  Both  ac- 
tions were  tried  together.  On  the  10th  day  of  August,  1916,  Mrs. 
Hahn,  with  her  two  children  and  others,  went  to  Coney  Island  for 
the  day.  They  resided  on  the  line  of  the  Third  Avenue  Elevated 
Railroad,  and  on  their  way  down  went  to  the  Brooklyn  Bridge,  m 
that  line.  They  returned  about  8 :30  p.  m.  by  the  Brighton  Beach  line, 
and  alighted  at  the  Manhattan  end  of  the  Brooklyn  Bridge,  and  cross- 
ed the  platform  to  take  a  Third  Avenue  Elevated  train  home.  Mrs. 
Hahn,  according  to  her  testimony,  stepped  to  the  window  of  the 
ticket  office  and  purchased  two  red  tickets.  She  then  joined  a  Mrs. 
Schaffer  and  the  latter's  maid,  who  were  waiting  for  her  at  the  gate, 
and,  accompanied  by  them,  proceeded  to  pass  through  the  gate,  de- 
positing the  two  tickets  and  a  third  like  ticket,  which  she  had  pur- 
chased in  the  morning,  as  their  fares.  The  testimony  offered  in  be- 
half of  the  plaintiffs  tends  to  show  that  after  she  thus  deposited  the 
tickets  and  was  passing  through  the  gate  the  ticket  chopper  struck 
her  on  the  chest  and  grabbed  her  right  arm,  stopping  her,  and  ac- 
cused her  with  having  dropped  a  blue  ticket,  which  would  be  a  Bridge 
ticket  and  which  sold  two  for  five  cents,  in  the  box,  and  insisted  that 
she  could  not  go  through  without  purchasing  and  depositing  another 
ticket.  She  denied  having  put  a  blue  ticket  in  the  box.  It  appears 
that  other  passengers  became  indignant,  and  that  the  incident  created 
considerable  commotion,  and  finally  the  station  master  directed  the 
ticket  chopper  to  release  Mrs.  Hahn,  and  she  was  permitted  to  pass 
without  the  payment  of  another  fare.    The  evidence  tended  to  show 
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that  Mrs.  Hahn's  arm,  where  the  ticket  chopper  seized  hold  of  her, 
was  black  and  blue,  atnd  that  she  suffered  other  injuries;  and  her 
testimony  with  respect  to  the  purchase  and  deposit  of  the  tickets 
and  the  assault  is  corroborated  by  that  of  other  witnesses. 

On  the  part  of  the  defendant  the  ticket  chopper  was  called,  and 
testified  that  he  was  at  the  gate,  and  that  the  plaintiff  came  along  with 
two  children  and  dropped  three  tickets  into  the  box,  one  of  which  was 
a  Brooklyn  Bridge  ticket,  which  was  not  good  on  that  line;  that  he 
reached  across  in  f n  nt  of  her,  and  took  her  by  the  left  arm,  and 
^'put  her  back  of  the  box" ;  that  she  then  turned  around  and  struck^ 
him,  and  that-  the  station  roaster  came  out  and  allowed  her  to  go 
through;  that  he  did  not  strike  her,  or  take  hold  of  her  violently; 
that  she  was  in  the  passageway  beside  the  box  when  he  told  her  to 
stop,  and  that  she  kept  right  on  going,  and  so  he  grabbed  hold  of  her 
and  put  her  out  of  the  passageway,  by  pushing  her  two  or  three  feet 
from  it,  and  told  her  she  could  not  go  through  until  she  dropped  in 
another  ticket,  and  that  he  had  hold  of  her  arm  about  a  minute  or  a 
minute  and  a  half. 

The  learned  counsel  for  the  appellants  contends  that  the  verdict 
in  favor  of  the  defendant  is  to  be  accounted  for  by  errors  in  the  charge. 
The  learned  court  instructed  the  jury  that  it  was  the  duty  of  the  car- 
rier to  treat  passengers  with  consideration,  and  to  see  that  they  were 
not  assaulted,  and  that  no  violence  is  used  upon  them  by  its  employes, 
hut  that  it  had  the  right  through  its  employes  to  call  upon  any  one 
attempting  to  pass  the  ticket  box  without  depositing  a  valid  ticket 
to  stop,  and  that  when  any  one  attempts  to  pass  the  box  without  de- 
positing a  ticket  the  ticket  chopper  is  justified  in  using  a  reasonable 
degree  of  force  to  prevent  his  further  progress.  Those  instructions 
were  sound  and  appropriate;  but  the  learned  court  then  went  further, 
and  said  to  the  jury: 

"I  think  Lean  go  further,  and  say  that,  even  though  the  pas.senger  had 
given  up  a  genuine  ticket,  it  the  nitnatloa  was  one  which  justified  a  doubt  or 
If  the  ticket  chopper  was  Justifiably  in  a  state  of  uncertainty  in  his  own 
mind  as  to  whether  a  valid  ticket  had  been  given,  he  would  have  the  right  to 
accost  or  to  halt  a  passenger,  and  to  request  him  not  to  go  through  upon  the 
station,  and  if  the  passenger  then  refused  to  give  an  explanation,  and  persisted 
in  passing  through  before  there  could  be  any  inquiry,  the  law  would  then 
Justify  the  ticket  chopper  in  using  such  a  reasonable  degree  of  force  to  re- 
strain the  passenger  from  going  through  before  such  inquiry  had  been  made, 
as  might  be  necessary,  but  no  more." 

An  exception  was  duly  taken  to  the  instructions  with  respect  to 
the  authority  of  the  ticket  chopper  when  in  a  state  of  uncertainty 
with  respect  to  whether  a  passenger  has  deposited  a  valid  ticket,  and 
counsel  for  the  plaintiffs  requested  the  court  to  instruct  the  jury 
that  neither  the  good  faith  nor  motive  of  the  servant  of  the  carrier 
constituted  a  defense,  and  that,  when  the  relation  of  carrier  and  pas- 
senger is  established,  the  carrier  is  answerable  to  the  passenger  for 
the  willful  misconduct  or  negligence  of  its  employes  in  the  execu- 
tion of  the  contract  which  it  has  undertaken  with  the  passenger.  The 
court  thereupon  stated  that  there  was  no  question  of  negligence  or 
negligent  treatment  in  the  case,  and,  after  further  discussion  between 
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court  and  counsel  with  respect  tx>  the  request,  counsel  took  an  ex- 
ception to  the  refusal  to  charge  it  as  made.  The  court  thereupon  said 
to  the  jury  that  what  he  wished  the  jury  to  understand  was  that, 
although  a  passenger  may  have  given  a  vaMd  ticket,  if  the  situation 
in  which  it  was  given,  as,  for  instance,  if  there  was  a  crowd,  and 
numerous  tickets  were  flowir^  into  the  box,  and  the  circumstances 
were  such  as  to  justify  the  jury  in  finding  that  a  ticket  chopper  of 
reasonable  prudence  and  care  would  entertain  a  doubt  as  to  whether 
there  was  or  was  not  a  valid  ticket  put  in,  then  the  law  would  justify 
him  in  arresting  the  passenger's  further  progress,  in  order  that  he 
might  have  time  to  investigate  before  the  passenger  went  further,  and 
that  if,  in  such  circumstances,  the  passenger  refused  to  halt,  but 
pressed  on,  the  law  would  justify  the  ticket  chopper  in  using  such  re- 
straint as  might  be  necessary  to  give  the  ticket  chopper  an  oppor- 
tunity to  solve  the  difficulty  and  ascertain  whether  the  passenger  was 
regularly  there  or  not.  To  those  instructions  counsel  for  the  plaintiffs 
likewise  duly  excepted,  and  he  asked  the  court  to  charge  that  there 
was  no  evidence  that  the  ticket  chopper  asked  for  or  required  time 
to  investigate,  to  which  the  court  replied  that  it  was  true  that  there 
was  no  evidence  thaj  he  asked  time  to  investigate,  but  that  he  testi- 
fied that  he  called  upon  Mrs.  Hahn  to  stop,  and  only  laid  his  hand  upon 
her  when  she  refused  to  stop,  which  was  some  evidence  for  the  jury 
to  consider. 

[1,2]  There  was  no  evidence  that  the  ticket  chopper  entertained 
an^  doubt  with  respect  to  whether  Mrs.  Hahn  had  deposited  three 
good  tickets,  or  that  he  desired  time  to  investigate  the  matter,  either 
by  questioning  her,  or  examining  the  tickets,  or  otherwise.  What 
he  said  and  what  he  did  indicated  that  he  had  reached  a  decision  on 
the  point,  and  he  peremptorily  and  unceremoniously  seized  and  push- 
ed her  back  and  to  one  side,  and  demanded  that  she  purchase  an- 
other ticket  before  she  would  be  permitted  to  proceed  on  her  journey. 
There  being  no  evidence  that  the  ticket  chopper  was  in  doubt,  there 
was  no  occasion  for  giving  the  jury  any  instructions  with  respect  to 
his  authority  in  circumstances  which  did  not  exist  in  the  case  at  bar, 
and  it  is  unnecessary  to  decide  whether  the  instructions  would  have 
been  proper  in  any  event.  They  were  most  prejudicial  to  the  plain- 
tiffs, and  may  well  have  Jed  the  jury  to  believe  that  they  were  not 
bound  by  the  evidence  in  deciding  the  case,  and  to  determine  the  is- 
sues on  an  erroneous  theory.  See  Gold  v.  Froman,  175  App.  Div. 
815,  162  N.  Y.  Supp.  500;  Carrington  v.  Holbrook  (Sup.)  157  N. 
Y.  Supp.  457;  and  Pemstein  v.  Freedman  (Sup.)  161  N.  Y.  Supp.  246. 

The  relation  of  passenger  and  carrier  existed,  and  if  Mrs.  Hahn 
did  deposit  valid  tickets  for  herself  and  for  her  companions  she  was 
entitled  to  proceed  on  her  journey  without  molestation  from  defend- 
ant, or  being  charged  with  depositing  a  bogus  ticket,  or  required  to 
buy  another,  and  the  defendant  is  answerable  for  the  action  of  its 
ticket  chopper,  whether  willful  or  through  error  of  judgment  or  oth- 
erwise, in  seizing  hold  of  and  detaining  her  against  her  will,  which 
was  a  violation  of  its  duty,  which  is  absolute,  to  protect  passengers 
against  assaults  and  insults  of  its  own  employes.    Lynch  y\  Metro- 
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politan  El.  Rd.  Co.,  90  N.  Y.  83,  43  Am.  Rep.  141 ;  Gillespie  v.  B. 
H.  R,  R.  Co.,  178  N.  Y.  347,  70  N.  E.  857,  66  h.  R.  A.  618,  102  Am. 
St.  Rep.  503;  Busch  v.  Interboro  Rd.  Co.,  187  N.  Y.  388,  80  N.  E. 
197,  10  Ami.  Cas.  460;  English  v.  D.  &  H.  Canal  Co.,  66  N.  Y.  454, 
23  Am.  Rep.  69;  Hamilton  v.  Third  Avenue  R.  R.  Co.,  53  N.  Y.  25. 
It  follows  that  tiie  judgment  and  order  in  each  case  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event.    Orders  filed.    All  concur. 


OJAYER  r.  SAHLBR. 

(Sapreme  Coait,  Appellate  Division,  ThML  D^;)artmeiit    NoTember  22, 1018.) 

EzxouTOBS  AiTD  Administbatobs  ^s»456(4) — Actions  Aqainst — Costs. 

In  an  action  on  a  note  against  an  administratrix,  where  defense  was 
want  of  consideration,  and  there  was  no  certificate  showing  unreasonable 
resistance  or  nefclect  a  judgment  for  plalntifP,  wbiofa  included  costs,  was 
erroneona^  under  CMe  Civ.  Proc.  if  1885, 18a6w 
John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  James  Oliver  against  Esther  J.  Sahler,  as  administratrix 
of  the  goods,  chattels,  and  credits  of  Frank  Y.  Sahler,  deceased.  From 
a  judgment  for  plaintiff,  and  an  order  den3ang  a  motion  for  a  new 
trial,  defendant  appeals.    Modified  and  afHrmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

V.  B.  Van  Wagonen,  of  Kingston  (Amos  Van  Etten,  of  Kingston, 
of  counsel),  for  appellant. 
Frank  W.  Brooks,  of  Kingston,  for  respondent. 

LYON,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a  note 
of  $3,000,  and  f rcMn  an  order  denying  a  motion  for  a  new  trial.  The 
defense  was  want  of  consideration.  The  verdict  is  right.  The  judg- 
ment, however,  includes  costs,  and  in  that  particular  is  wi'ong.  Code 
of  Civil  Procedure,  §§  1835,,  1836.  There  was  no  certificate  of  the 
trial  judge  showing  that  the  action  was  unreasonably  resisted  or  neg- 
lected. 

The  judgment  should  be  modified,  by  deducting  the  costs,  and,  so 
modified,  affirmed.  All  concur,  except  JOHN  M.  KELLOGG,  P.  J., 
who  dissents.     * 
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In  re  TYRRBLIVS  WILL. 

{Supreme  Court,  Appellate  Division,  First  Department.    November  22,  1918.) 

1.  Wills  «s»53(1),  164(4) — Contest— Evidence— Issuia 

Where  will  was  contested  on  ground  of  fraud,  mental  incapacity,  and 
undue  Influence,  testator  having  stated  In  will  that  a  former  wife  had  dis- 
appeared, evidence  for  former  wife,  contestant,  that  testator  had  left  her 
and  that  she  had  not  disappeared,  was  ImmaterlaL 

2.  Tbial  ^=»8d — Stbikino  Oirr  Atfidavzt — ^Slanderous  Chabobs. 

The  court  must  protect  those  who  cannot  protect  themselves  against 
slanderous  and  libelous  charges  gratuitously  made  In  Judicial  proceedings, 
and  an  atfldavlt  so  made  against  one  not  present  will  be  canceled  from 
the  record  as  scandalous. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  proving  the  alleged  last  will  and  testament  of 
Charles  A.  Tyrrell,  deceased.  From  an  order  of  the  Surrogate's  Court, 
denying  a  motion  of  contestant  for  commission  to  take  testimony  in 
Australia,  the  contestant  appeals.     Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  SHEARN,  JJ. 

Young,  Seacord  &  Ritchie,  of  New  Yorfe  City  (Albert  Ritchie,  of 
New  York  City,  of  counsel),  for  appellant. 

Leon  Lauterstein,  of  New  York  City  (Wise  &  Seligsbei^,  of  New 
York  City,  on  the  brief),  for  respondent  residuary  legatee. 

George  A.  Knobloch,  of  New  York  City,  for  other  respondents. 

LAUGHLIN,  J.  The  will,  to  the  probate  of  which  the  contest- 
ant filed  objections,  purports  to  have  been  executed  in  the  city  of 
New  York  on  the  2d  day  of  August,  1915.  In  paragraph  second  there- 
of the  testator  stated  that  he  was  married  to  Eliza  or  Lillie  Tyrrell, 
formerly  Eliza  Glaister,  in  Australia  about  30  years  ago ;  that  after 
living  with  her  for  several  years  she  disappeared,  and  that  although 
"he  thereafter  made  due  and  diligent  search  and  inquiry  for  her  he 
could  not  locate  her,  or  ascertain  whether  she  was  alive,  and  that 
years  afterwards  he  was  advised  by  his  lawyer  that  he  could  legally 
marry,  and  that,  therefore,  about  27  years  ago,  he  duly  married  Emma 
W.  Tyrrell,  who  is  his  lawfully  wedded  wife;  and  that  during  the 
past  year  he  received  information  for  the  first  time  that  Eliza  Tyr- 
rell was  alive,  and  that  he  has  made  provision  to  support  her  during 
his  life,  and  that  in  the  circumstances  he  believed  that  his  obligations 
to  her  had  been  fulfilled,  but  that  as  a  remembrance,  if  she  t^  alive 
at  his  death,  he  bequeathed  to  her  the  sum  of  $100.  By  paragraph 
fourth  he  bequeathed  certain  corporate  stock  and  all  his  jewelry  to 
his  son,  Ernest  Alfred  Tyrrell,  and  provided  that  in  the  event  of  the 
death  of  his  son  that  bequest  should  be  added  to  the  residuary  estate. 
By  paragraph  sixth  he  bequeathed  all  of  his  holdings  of  certificates 
of  mining,  industrial,  or  land  company  stocks  and  his  personal  effects, 
including  pictures,  books,  and  curios,  and  all  moneys  on  deposit 
with  banks  or  trust  companies  in  his  name  or  to  his  credit,  to  a  des- 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Ind«xc6 
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ignated  legatee,  whom  he  described  as  his  dear  little  friend,  whose 
attention  to  him  in  his  recent  illness  and  companionship  had  bright- 
ened his  life. 

The  contestant  filed  an  answer  to  the  petition  for  the  probate  of 
the  will,  describing  herself  as  the  widow  of  the  testator,  and  alleging; 
on  information  and  belief  that  it  was  not  duly  executed  or  published ; 
that  the  testator  was  not  of  sound  mind  and  memory,  or  mentally 
capable  of  making  a  will;  and  that  the  alleged  will  was  not  freely 
or  voluntarily  made  or  executed,  but  that  its  execution  was  procured 
by  fraud  and  undue  influence  practiced  upon  him  by  the  legatee 
named  in  the  sixth  paragraph,  or  another  or  others  acting  in  concert 
or  privity  with  her — ^and  she  demanded  a  trial  of  the  issues  by  jury. 
No  order  was  presented  in  behalf  of  the  contestant,  as  provided  in 
the  rules  of  the  court,  framing  the  issues  to  be  submitted  to  the  jury. 
On  motion  of  the  attorney  for  one  of  the  legatees  an  order  was  duly 
made  on  the  23d  oi  September,  1918,  framing  the  issues  to  be  sub- 
mitted to  the  jury  and  directing  the  trial,  and  the  issues  have  been 
duly  noticed  for  trial  by  her  and  by  the  proponents  for  the  7th  of 
October,  1918.  Under  date  of  September  19,  1918,  the  contestant 
gave  notice  of  motion  of  application  for  a  commission  and  for  a 
stay  of  proceedings  pending  the  return  thereof,  returnable  on  the  27th 
of  September,  and  the  order  denying  the  motion  was  made  on  the  10th 
of  October. 

The  evidence  sought  to  be  procured  by  the  commission  is  with 
respect  to  the  recitals  in  the  second  paragraph  of  the  will  concern* 
ing  the  disappearance  of  the  contestant,  and  the  search  and  inquiry 
made  for  her  by  the  testator,  and  his  inability  to  locate  her  or  to  as- 
certain if  she  were  alive.  The  affidavit  of  the  contestant  shows  that 
it  will  be  necessary  for  her  to  prove  that  she  is  the  lawful  wife  of 
the  decedent,  and  that  at  no  time  did  she  disappear,  and  that  she  was 
at  all  times  at  Sydney,  New  South  Wales,  Australia,  where  the  de- 
cedent left  her  in  1884,  or  in  the  immediate  vicinity  thereof,  and  that 
a  faithful  and  bona  fide  inquiry  at  Sydney  would  have  disclosed  her 
whereabouts  at  any  time  between  1884  and  the  date  of  the  death  of 
the  testator,  and  that  he  was  deceived  or  mistaken  as  to  her  disap- 
pearance or  whereabouts,  and  made  the  alleged  will  acting  upon 
such  mistake  or  deception.  The  only  facts  she  claims  that  the  wit- 
nesses will  be  able  to  testify  to  are  concerning  her  whereabouts  be- 
tween 1884  and  1918,  and  she  says  that  some  of  the  witnesses  know 
where  she  was  during  the  whole  period,  and  others  during  part  of 
it,  and  have  seen  and  visited  her  at  and  in  the  vicinity  of  Sydney, 
and  know  that  she  resided  there. 

Affidavits  read  in  opposition  to  the  motion  tend  to  show  that  it  was 
made  for  the  purpose  of  delaying  the  trial  of  the  issues,  and  not  in 
good  faith;  that  in  1914  the  testator's  son,  Ernest  Alfred  Tyrrell,, 
mentioned  in  the  fourth  paragraph  of  the  will,  came  to  New  York, 
claiming  to  have  a  power  of  attorney  from  his  mother,  and  inter- 
viewed his  father;  that  as  a  result  of  negotiations  between  the  fa- 
ther and  son  an  agreement  in  writing  was  made  between  the  son,  in 
his  own  behalf  and  in  behalf  of  his  mother,  and  the  father  under 
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^te  of  January  12,  1915,  by  which  the  father  agreed  to  pay  the 
son  $5,000  to  purchase  a  farm  in  Australia,  $3,000  of  which  was  paid 
on  the  execution  of  the  agreement,  and  the  balance  was  to  be  paid 
in  two  installments,  and  the  father  agreed  to  pay  the  contestant  $100 
a  month  conmiencing  March  1,  1915,  during  his  and  her  lives,  and  it 
was  expressly  agreed  that  none  of  the  parties  thereto  should  "annoy, 
interfere  with,  or  make  any  other  claims  against  the  other  for  sup- 
port, or  otherwise."  The  affidavits  further  tend  to  show  that  the 
agreement  was  in  the  handwriting  of  the  testator  and  was  performed 
by  him ;  that  none  of  the  witnesses  sought  to  be  examined  ever  re- 
sided here,  or  have  any  knowledge  with  respect  to  the  execution  of  the 
will,  or  the  circumstances  attending  the  execution  thereof,  or  ac- 
quaintance with  the  legatee  who  is  charged  with  having  influenced 
its  execution,  or  knowledge  with  respect  to  her  relations  with  the 
testator.  ^ 

The  affidavit  of  the  attorney  for  the  proponents,  who  are  the  exec- 
utors named  in  the  will,  contains  an  offer  in  their  behalf  to  stipulate 
the  facts  which  the  contestants  sought  to  prove  by  the  commission, 
and  the  attorney  for  said  legatee,  in  his  affidavit,  offered  to  stipulate 
in  her  behalf  that  the  witnesses  would  testify  to  such  facts,  reserv- 
ing objections  to  the  relevancy  and  materiality  of  the  evidence.  The 
order  contains  no  reference  to  the  offers  to  stipulate  the  facts,  but 
it  is  stated  in  the  points  of  the  respondents  that  counsel  for  the  con- 
testant declined  to  accept  the  stipulation.  The  contestant  on  appeal- 
ing to  this  court  applied  for  a  stay  of  proceedings  here  pendii^  the 
appeal.  With  the  affidavits  in  opposition  thereto,  stipulations  to  con- 
cede the  facts  sought  to  be  proved  were  filed,  and  on  those  stipula- 
tions the  motion  was  denied. 

[1]  The  memorandum  opinion  of  the  learned  surrogate  stated 
that  the  motion  was  denied  on  the  ground  that  the  evidence  sought 
is  immaterial,  «md  in  that  view  we  concur;  but  on  the  argument  it 
•  was  stated  by  counsel  for  the  respondents  that  all  of  the  parties  who 
appeared  in  the  proceeding  will  stipulate  the  facts  sought  to  be  prov* 
ed  as  herein  stated,  subject  to  the  right  to  object  thereto  as  imma- 
terial and  irrelevant.  The  appellant  should  have  the  benefit  of  the 
stipulations  so  filed  in  opposition  to  the  motion  for  a  stay. 

[2]  In  opposition  to  the  motion  an  affidavit  was  read,  made  by 
the  legatee  who  is  attacked,  denying  the  charges  made  against  her  in 
the  objections  filed  to  the  probate  of  the  will,  and  showing,  among 
other  things,  that  she  knew  nothing  about  the  will,  and  had  no  in- 
terview with  the  testator  concerning  it,  and  Mras  not  present  at  its. 
execution,  and  in  no  manner  influenced  its  execution,  and  that  she 
had  been  employed  at  the  Tyrrell  Hygienic  Institute,  conducted  by 
the  testator,  with  numerous  other  employes,  for  about  15  years  pre- 
ceding the  death  of  the  testator,  and  that  she  saw  him  almost  daily, 
and  tending  to  show  that  he  was  competent.  An  aflidavit  made  by 
the  attorney  for  the  appellant,  who  argued  the  appeal,  was  read  in 
reply  to  the  affidavits  presented  in  opposition  to  the  motion,  and  in 
it  he  makes  serious  reflections  on  the  relations  which  existed  between 
the  testator  and  said  l^;atee^  which  she  had  no  opportunity  to  an- 
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swer,  but  does  not  show  that  he  had  any  personal  knowledge  with 
respect  thereto,  and  does  not  give  the  source  of  his  information,  oth- 
er than  by  stating  that  the  information  has  been  disclosed  by  his  in- 
vestigations. Our  attention  was  drawn  to  this  affidavit  on  the  argu- 
ment in  the  presence  of  the  affiant,  and  we  were  requested  to  strike 
it  from  the  record.  Such  charges  were  not  germane  to  the  motion. 
The  courts  must  protect  those  who  cannot  protect  themselves  against 
slanderous  and  libelous  charges  gratuitously  made  in  judicial  proceed- 
ings. The  affidavit  should  not  have  been  made  or  received,  and  it  is 
ordered  canceled  from  the  record  as  scandalous. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and 
disbursements.    Order  filed.    All  concur. 


BOTTBNBBBO  y.  BNQLAia>BB. 

(Snpreme  Court,  Appellate  Division,  First  Department    November  22,  1W8.) 

JuBT  «z>14(2) — Right  to  Jubt  Tbiai/— Lboal  ob  Equitablb  Action. 

In  an  action  to  recover  payments  In  violation  of  Stock  Corporation  Law, 
S  66,  prohibiting  certain  transfers  of  stock  to  corporation  officers  or  stock- 
holders, defendant  is  entitled  to  a  trial  by  jury. 

Appeal  from  Special  Term,  New  York  Countjr. 

Action  by  Samuel  Rottenberg,  as  trusteee,  against  Oscar  Englander. 
From  an  order  denying  defendant's  motion  to  strike  from  jury  calen- 
dar, he  appeals.    Reversed,  and  motion  granted* 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
SMITH,  and  SHEARN,  J  J. 

Louis  Kunen,  of  New  York  City,  for  appellant. 
Rosenberg  &  Ball,  of  New  York  City  (David  W.  Kahn,  of  New 
York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  action  is  brought  under  section  66  of  the  Stock 
Corporation  Law  (Consol.  Laws,  c.  59)  to  recover  from  the  defendant 
the  sum  of  $2,796.38  claimed  to  have  been  paid  by  the  Empire  State 
Suspender  Company  to  the  defendant  in  violation  of  the  provisions 
of  that  section.  The  sole  question  in  this  case  is  whether  the  defend- 
ant is  entitled  to  a  jury  trial  of  the  issues. 

In  the  prayer  for  relief  it  is  asked  that  the  said  payment  be  declared 
to  be  in  violation  of  the  said  statute,  and  that  the  defendant  be  de- 
creed and  ordered  to  account  for  and  pay  over  to  the  plaintiff  the  said 
stum  of  money.  The  Special  Term  has  held  that  the  defendant  was 
not  entitled  to  a  trial  by  jury. 

While  there  has  been  some  confusion  in  the  cases  as  to  whether  such 
an  action  be  at  law  or  equity,  I  think  the  weight  of  authority  is  to  the 
effect  that  the  defendant  is  entitled  to  a  jury  trial.  In  Stem  v.  Mayer, 
99  App.  Div.  427,  91  N.  Y.  Supp.  292,  an  action  was  brought  to  re- 
cover ^  money  judgment  because  of  an  alleged  preference  given  to  the 
defendant  by  the  bankrupt.    It  was  there  held,  although  by  a  divided 

<ft— ►For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Dlsests  ft  Indexes 
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court,  that  the  action  was  triable  at  law.    Judge  Ingrahatn,  in  writing 
for  the  court,  said : 

"The  nature  of  the  action  brought  for  this  recovery  depends  upon  the 
judgment  that  will  be  required  to  vest  the  property  or  its  proceeds  in  tiie 
trustee.  Where  real  property  has  been  conveyed  by  a  bankrupt  to  a  creditor  to 
secure  a  title  to  the  property  In  the  trustee,  a  resort  to  a  court  of  equity  is  nec- 
essary to  declare  void  the  deed  or  conveyance,  or  to  compel  the  creditor  to 
reconvey.  Such  an  action  is  in  equity,  but  where  the  property  transferred  is 
personal  property,  and  no  written  instrument  is  required  to  be  set  aside,  and 
no  equitable  relief  is  necessary  to  enable  the  trustee  to  recover  the  property  or 
its  value  from  the  creditor  to  whom  it  has  been  transferred,  the  action  is  one 
Which,  under  tiie  Code  of  Civil  Procedure,  must  be  tried  by  a  jury." 

In  Cohen  v.  Small,  120  App.  Div.  211,  105  N.  Y.  Supp.  287,  affirmed 
190  N.  Y.  568,  83  N.  E.  1123,  it  is  held  that  an  action  by  a  trustee  in 
bankruptcy  to  recover  payments  alleged  to  be  preferential  is  an  action  at 
law,  and  a  Municipal  Court  of  the  City  of  New  York  had  jurisdiction. 
Justice  Clarke,  now  Presiding  Justice,  writing  for  the  court,  rested 
his  decision  in  part  upon  the  case  of  Stern  v.  Mayer,  and  also  upon 
the  case  of  Coudert  v.  Jarvis,  reported  in  part  in  188  N.  Y.  584,  81 

.  N.  E.  1162.  In  the  latter  case  it  was  held  that  a  cause  of  action  to 
recover  a  payment  to  a  creditor  by  which  the  creditor  received  a  pref- 
erence within  four  months  of  the  bankruptcy  was  triable  at  law.  In 
Allen  V.  Gray,  201  N.  Y.  504,  94  N.  E.  652,  Ann.  Gas.  1912B,  123, 
the  same  proposition  is  stated.  In  this  case,  while  a  cfear  action  at 
law  is  stated,  the  plaintiff's  attorney  evidently  conceiving  that  he  has 
a  cause  of  action  in  equity  as  the  nature  of  the  relief  sought  includes 
a  prayer  for  a  declaration  by  the  judgment,  that  the  transfer  was  void, 
and  also  a  request  for  defendant  to  account  and  pay  over.  A  request 
for  an  account  and  payment  over  is  not  necessarily  a  request  for  an 
accounting,  and  the  prayer  for  relief  that  the  transfer  be  declared 

'  void  may  be  treated  as  surplusage,  as  legal  relief  is  also  asked  to  which 
the  plaintiff  is  entitled  upon  the  allegations  of  the  complaint.  Such  an 
action  is  one  at  law  and  not  in  equity.  The  cases  cited  are  cases 
arising  under  the  Bankruptcy  Law  (Act  July  1,  1898,  c.  541,  30  Stat. 
544).  I  can  see  no  distinction  in  principle  between  those  cases  and  a 
case  to  recover  moneys  paid  in  violation  of  section  66  of  the  state 
Stock  Corporation  Law.  See  Allen  v.  Gray,  201  N.  Y,  509,  94  N. 
E.  652,  Ann.  Cas.  1912B,  123. 

The  order  should  therefore  be  reversed,  with  $10  costs,  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs.  Qrder  filed.  All  con- 
cur. 
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EEICKSON  y.  EEIOKSON. 
(Supreme  Court,  S^^ciAl  Term,  Monroe  Countjr.     November  8,  191j&) 

(Syllabiie  hy  the  Court.} 

Specific  PrBroRMANCE  «=»3 — Right  to  Relhcf — Objections. 

Specific  performance  of  a  written  Instrument  will  be  granted,  where  the 
objections  thereto  are  technical,  and  the  relief  prayed  for  is  Just  and 
equitable,  and  carries  out  the  obvious  intention  of  the  parties,  to  the  In- 
strument. 

Action  for  specific  performance  by  Albin  R.  Erickson  against  Edla 
Erickson.    Decree  for  plaintiif . 
See,  also,  171  N.  Y.  Supp.  29. 

Edwin  C.  Smith,  of  Rochester,  for  .plaintiff. 
Merle  1,.  Sheffer,  of  Rochester,  for  defendant 

RODENBECK,  J.  .  The  parties  are  husband  and  wife.  Plaintiff 
loaned  certain  money  to  Claus  Malmstedt  and  wife,  and  received  a 
trust  deed  of  property  in  the  state  of  Illinois.  The  trust  deed  was 
extended  by  the  plaintiff  for  an  additional  period.  At  the  time  of  the 
extension  Malmstedt  and  wife  had  conveyed  the  property  to  Charles 
J.  Johnson  and  wife,  to  whom  the  extension  was  given.  Differences 
arose  between  the  plaintiff  and  the  defendant,  and  an  agreement  was 
made  betM^een  thotn  relating  to  their  property,  wherein  defendaat 
agreed,  among  other  things,  to  convey  all  her  interest  in  the  moneys 
due  or  to  become  due  from  Charles  J.  Johnson,  and  "to  execute  any 
and  all  papers  necessary  to  carry  out  this  agreement."  An  assignment 
of  her  interest  in  the  trust  deed  in  questioia  was  executed  by  the  de- 
fendant to  the  plaintiff.  The  assignors  of  the  deed  are  prepared  to 
pay  the  amount  due  under  the  trust  deed,  but  the  plaintiff  is  unable 
to  furnish  a  release  signed  by  the  defendant.  It  appears  from  the 
admissions  in  the  answer  that  the  defendant  was  requested  to  sign  and 
execute  a  release  of  the  trust  deed,  and  refused  and  still  refuses  to 
do  so. 

These  facts  are  sufficient  to  wsu-rant  a  decree  of  the  court  compelling 
the  defendant  to  execute  a  release  of  the  trust  deed.  The  plaintiff 
alleged  other  facts  in  his  complaint,  bait  they  were  surplusage.  It  was 
not  necessary  for  him  to  prove  all  of  the  facts  alleged  in  order  to 
make  out  a  cause  of  action.  The  defendant  has  no  interest  in  the 
moneys  secured  by  the  trust  deed,  and  cannot  be  harmed  in  any  way 
by  requiring  her  to  execute  a  release.  There  is  no  substantial  reason 
advanced  by  the  defendant  why  she  should  not  execute  the  release. 
Her  defense  is  based  upon  technical  grounds,  none  of  which  have 
sufficient  merit  to  defeat  the  relief  asked  for  by  the  plaintiff. 

It  is  claimed  that  the  plaintiff  has  an  adequate  remedy  at  law.  A 
recovery  against  the  defendant  for  the  amount  due  on  the  trust  deed 
would  not  be  an  adequate  remedy.  It  would  not  accomplish  a  release 
of  the  trust  deed,  and  might  subject  the  plaintiff  to  litigation  relating 
to  the  release  of  the  deed.    The  trust  deed  j^points  the  Illinois  Trust 
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&  Savings  Bank  a  trustee  to  execute  a  release  of  the  trust  deed  under 
certain  conditions.  This  clause  is  for  the  benefit  of  the  grantor.  It 
affords  a  remedy  in  case  the  trustees  named  in  the  deed  refuse  or  are 
unable  to  execute  a  release.  It  is  not  the  only  means  provided  by 
the  statute  for  securing  a  release.  The  grantor  is  not  required  to 
pursue  this  remedy.  The  defendant  is  not  in  a  position  to  invoke  the 
benefit  of  this  clause.  It  does  not  bar  an  action  by  the  plaintiff  to 
compel  the  defendant  to  execute  a  release. 

The  defendant  executed  an  agreement  with  the  plaintiff  wherein 
she  agreed  to  assign  this  trust,  deed  and  "to  execute  any  and  all  other 
papers  necessary  to  carry  out  this  agreement"  It  is  claimed  that  this 
language  does  not  cover  a  release  of  the  trust  deed.  The  language 
should  be  construed  so  as  to  include  any  papers  necessary  to  enable 
the  plaintiff  to  obtain  the  moneys  due  under  the  trust  deed  which  was 
assigned  to  him.  In  their  agreement  the  parties  referred  to  the  trust 
deed  as  a  mortgage,  but  the  document  itself,  in  evidence  in  the  case, 
shows  it  to  be  a  trust  deed  and  an  instrument  of  a  different  legal  char- 
acter from  a  mortgage.  While  the  assignment  executed  transferred 
all  of  the  interest  in  the  money  due  under  the  trust  deed  which  the 
defendant  had,  it  could  not  and  did  not  transfer  to  the  plaintiff  the 
authority  the  defendant  had  as  trustee  under  said  deed.  At  the  time 
it  was  apparently  thought  that  the  assigfnment  would  be  sufficient,  but 
it  is  now  found  that  a  release  is  necessary,  and  the  defendant  should 
be  required  to  execute  such  a  release.  She  has  not  executed  such  a 
release.  The  assignment  which  she  executed  was  an  individual  assign- 
ment. She  is  a  trustee  under  the  trust  deed,  and  can  execute  a  valid 
release  of  the  trust  deed  only  by  executing  a  proper  paper  as  trustee. 

The  equities  are  all  on  the  side  of  the  plaintiff,  and  the  court  should 
not  be  astute  to  find  technical  grounds  for  defeating  his  cause  of  ac- 
tion. The  plaintiff  is  entitled  to  a  decree  as  prayed  I  or,  with  the  costs 
of  this  action. 

So  ordered. 


(105  Misc.  Rep.  119) 

PBOPLH  ex  rel.  CHEDSBY  et  al.  v.  CITY  OF  NEW  TORK  et  aL 

(Supreme  Court,  Special  Term,  Bronx  County.    November  29,  1918.) 

Limitation  of  Actions  «c»67 — Notioe — Closino  of  Stssbts — ^PaocEBDnrGS 

FOR  OOMFSNSATION. 

Where  dty  filed  plat  showing  closlnfir  of  street,  and  location  of  new 
street  less  than  a  street  width  removed  from  old  street,  to  be  given  name 
of  old  street,  and  proceeded  to  pave  and  grade  such  new  street,  siidi 
grading  and  paving  was  actual  notice  of  closing  ot  old  street  to  Oiwneis 
of  land  fronting  thereon,  and  fSailure  of  «wdi  owners  to  bring  procradings 
for  compensation  for  easements  destroyed  within  10  years  from  sudi 
actual  notice  barred  their  right  to  bring  proceedings  under  Code  Civ. 
Proc.  S§  388,  414. 

Mandamus  by  the  People  of  the  State  of  New  Yoric,  upon  rela- 
tion of  Francis  D.  Chedsey  and  others,  against  the  City  of  New 
York  and  Wiliam  P.  Burr,  as  Corporation  Counsel  of  the  City  of  New 
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York,  tO'Cotripd  Williaai  P.  Burr,  as  the  chief  law  officer  of  the  city 
of  New  York,  to  make  application  for  appointment  of  commission- 
ers to  ascertain  and  determine  the  compensation  which  should  be 
made  for  easements  destroyed  by  the  closing  of  a  street.    Denied. 

Hartley  G.  Pelletier,  of  New  York  City,  for  relator. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Joel  J.  Squires 
and  James  Regan  Fitzgerald,  both  of  New  York  City,  of  counsel),  for 
respondent. 

GIEGERICH,  J.  The  petitioners  seek  a  peremptory  writ  of  man- 
damus directing  the  corporation  counsel,  as  the  chief  law  officer  of 
the  city  of  New  York,  to  institute  a  proceeding  to  determine  the  comr 
pensation  which  should  be  paid  to  them  for  easements  destroyed  by 
the  closing  of  East  141st  street,  between  St.  Aim's  avenue  and  Broot 
avenue,  in  the  borough  of  the  Bronx.  Among  other  things,  the  peti- 
tion alleges  that  long  prior  to  June  15,.  1894,  141st  street  as  \t  then 
existed  was  a  public  street  in  open  use,  and  was  the  only  street  run- 
ning from  Brook  avenue  to  St.  Ann's  avenue,  between  142d  street  and 
139th  street,  and  that  the  petitioner?  owned  and  still  own  property 
fronting  upon  the  street  as  it  then  existed.  The  petition  further 
alleges  that  on  or  about  the  ISth  day  of  June,  1894,  the  commissioner 
of  street  improvements  made  a  new  map  or  plan  of  that  section  of 
the  city,  and  that  among  other  streets  omitted  from  tha^  plan  was  old 
East  141st  street,  between  St.  turn's  avenue  and  Brook  avenue.  The 
petition  further  states: 

'*That  in  accordance  with  the  layout  on  said  section  2  of  the  mid  final  maps 
on  or  about  the  13th  day  of  September,  1897,  the  public  authorities  of  the 
dty  of  New  York  duly  laid  out,  cunstracted,  and  established  a  new  street 
between  St.  Ann's  avenue  and  Brook  avenue,  known  as  14l8t  street,  and  such 
street  was  the  first  street  bounding  the  blod^  in  which  the  part  of  old  14l8t 
street  was  situated  to  be  regulated,  paved,  and  graded  in  accordance  with  said 
map  or  plan  filed  on  the  28d  day  of  March,  1881,  and  as  so  regulated,  paved, 
and  graded  was  accepted  by  the  city  of  New  York  on,  or  about  the  said  13th 
day  of  September,  1^ ;  that  <m  the  said  construction  or  physical  opening  of 
the  new  street  known  as  141st  street  old  141st  street  became  abandoned,  clos- 
ed, and  discontinued  as  a  street  of  the  city  of  New  York." 

It  is  also  stated  that  on  or  about  the  27th  day  of  November,  1917, 
a  claim  was  made  by  the  petitioners  against  the  proper  city  authori- 
ties for  damages  sustained  by  the  closing  of  old  141st  street  in  front 
of  the  property  referred  to.  On  behalf  of  the  defendants  the  statute 
of  limitations  is  set  up;  it  being  pointed  out  that  between  the  dates 
September  13,  1897,  and  November  27,  1917,  a  period  of  more  than 
20  years  had  elapsed. 

I  am  of  the  opinion  that  the  proceeding  is  barred  by  the  statute. 
On  behalf  of  the  petitioners  the  argum€;pt  is  made  that  they  have  nev- 
er received  such  notice  of  the  closing  of  the  old  street  and  the  con- 
sequent interference  with  their  easements  as  to  set  the  statute  run- 
ning. They  cite  as  their  leading  authority  Matter  of  City  of  New 
York  (Newton  Avenue)  219  N.  Y.  399,  114  N.  E.  837,  but  that  case 
was  apparently  very  different  in  its  facts  from  what  I  understand 
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the  present  case  to  be.    The  court  in  that  case  said  (219  N.  Y.  406, 
114N.  E.  438): 

"The  owner  of  tMs  land  had  no  notice,  actual  or  constractive,  of  the  filing 
of  the  map.  Until  the  physical  inyasion  of  his  easements  in  1914,  he  had  do 
notice  of  an  intent  to  close  the  existing  highway." 

And  at  page  407  of  219  N.  Y.,  at  page  838  of  114  N.  E. : 

"The  Albany  post  road,  though  nominally  closed  in  1895,  was  not  physically 
closed  untU  1914." 

The  theory  of  the  decision  in  the  Newton  Avenue  Case  and  the 
similar  decision  in  the  Grand  Boulevard  and  Concourse  Case,  212 
N.  Y.  538,  106  N.  E.  631,  is  that  owners  cannot  be  charged  with  no- 
tice merely  by  the  taking  of  steps  by  the  city  authorities  which  do 
not  openly  and  visibly  affect  the  property  in  question,  such  as  the 
filing  of  a  map,  unless  actual  notice  is  given  to  owners  of  the  pro- 
ceeding. As  the  court  pointed  out  in  the  Boulevard  Case,  owners 
should  not  be  required  at  their  peril  to  keep  track  of  the  maps  that  de- 
fine the  public  highways. 

In  the  present  case,  however,  there  is  no  question  of  the  obligation 
of  the  owners  of  the  property  to  keep  track  of  maps,  but  merely  to 
keep  themselves  informed  as  to  what  is  going  on  about  their  proper- 
ty.   According  to  the  allegations  of  the  petition,  prior  to  the  13th  day 
of  September,  1897,  and  consequently  more  than  20  years  before  this 
application  was  made,  the  new  141st  street  was  regulated,  paved,  and 
graded  in  accordance  with  the  map.    This  physical  work  done  on  the 
new  street  was  plain  notice  to  the  owners  that  the  old  street  was 
closed,  because  the  location  of  the  new  street  through  the  block  in  ques- 
tion was  so  near  to  the  location  of  the  former  street  that  it  is  incon- 
ceivable that  any  one  should  have  understood  that  both  streets  were 
to  be  continued.    According  to  the  blueprints  attached  to  the  petition 
the  new  street  overlaps  in  part  the  old  street  at  the  Brook  avenue 
end  of  the  block,  while  at  the  St  Ann's  avenue  end  of  the  block 
they  are  distant  from  each  other  less  than  the  width  of  the  street, 
thus  leaving  between  the  two  streets  only  a  narrow  wedge-shaped  area 
having  a  width  of  less  than  a  street  width  at  the  widest  point     Un- 
der such  circumstances  I  do  not  think  there  is  any  question  but  that 
the  petitioners,  as  owners  of  the  property  affected,  must  be  charged 
with  notice  that  the  location  of  the  street  had  been  slightly  shifted 
and  that  the  old  street  had  been  closed.    At  the  latest,  therefore,  the 
claim  of  the  petitioners  accrued  on  the  13th  day  of  September,  1897, 
and  they  had  notice  of  the  facts  on  or  before  that  date.    On  tiiat  date 
at  latest,  therefore,  the  statute  must  have  commenced  to  run  against 
their  claim  if  there  is  any  statute  of  limitations  that  applies. 

The  argument  seems  to  be  made  on  behalf  of  the  petitioners  that 
there  is  no  limitation  provided  by  law  against  a  claim  of  the  kind 
dere  sought  to  be  asserted.  One  case  cited  in  support  of  this  prop- 
osition is  Matter  of  City  of  N.  Y.  (Newton  Avenue),  supra;  but  I 
can  find  nothing  in  that  opinion  to  the  effect  that  no  statute  of  lim- 
itations applies  in  such  cases.  The  discussion  there  dealt  with  the 
questions  what  limitation  applied  and  what  facts  start  the  period  of 
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the  limitation  mining.  Neither  can  I  find  in  Clark  v.  Water  Commis- 
sioners, 148  N.  Y.  1,  42  N.  E.  414,  the  other  ca^e  cited,  anything  to 
support  the  proposition  that  no  limitation  was  intended  in  tiiat  case. 
The  court  pointed  out  the  reasons  why  the  6-year  limitation  provided 
by  section  382  could  not  be  held  to  apply,  and  then  went  on  to  say 
that  the  only  provision  which  might  be  applicable  was  the  10-year 
limitation  of  section  388,  but  dismissed  the  further  consideration  of 
that  section  because  the  10  years  permitted  had  not  expired  before 
the  proceeding  had  been  commenced.  In  the  present  case  it  is  un- 
necessary to  consider  whether  a  6-year,  or  a  10-year,  or,  for  that  mat- 
ter, a  2(>-year,  limitation  applies,  because  the  time  elapsed  exceeds  any 
of  those  periods.  That  no  limitation  at-  all  was  intended  to  be  provid- 
ed against  the  assertion  of  such  a  right  as  the  petitioners  here  seek  to 
enforce  is  a  proposition  contrary  to  the  well-established  policy  of  the 
law  of  this  state. 

Although  the  learned  attorney  for  the  petitioners  does  not  state 
his  theory  for  the  apparent  claim  that  no  limitation  is  intended,  it 
may  be  that  he  has  in  mind  the  principle  recognized  in  some  juris- 
dictions that  som«  duties  are  of  such  a  character  that  no  statute  of 
limitati<«is  runs  against  the  remedy  to  enforce  performance  thereof, 
such,  for  instance,  as  the  duty  of  an  executor  or  administrator  to  ac- 
count. In  some  jurisdictions  it  is  held  that  the  period  for  the  limita- 
tion of  the  remedy  to  enforce  the  performance  of  that  duty  does  not 
begfin  to  run  (at  least  until  there  is  a  termination  or  repudiation  of 
the  trust  relation),  because  the  trustee's  duty  to  account  is  continuous 
and  he  cannot  claim  that  his  failure  to  do  so  at  any  moment  of  time 
sets  the  statute  in  motion,  or  casts  upon  the  persons  interested  in  the 
estate  the  duty  of  demanding  an  accounting,  but  their  right  to  de- 
mand it  runs  with  his  duty  and  may  be  asserted  so  long  as  his  duty 
remains  unperformed.  11  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  1186. 
But  even  if  it  be  assumed  that  the  duty  of  the  city  authorities  to  take 
the  action  now  sought  to  be  compelled  belongs  to  the  class  of  du- 
ties just  mentioned,  still  the  petitioners'  case  is  no  better  because  the 
rule  referred  to  does  not  obtain  in  this  state.  11  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  p.  1187,  and  cases  cited. 

The  law  of  this  state  on  the  point  is  well  illustrated  in  the  Matter 
of  Hale,  6  App.  Div.  411,  39  N.  Y.  Siipp.  577.  There  the  surrogate 
of  his  own  motion  had  made  an  order  that  a  citation  issue  requiring 
executors  to  file  an  intermediate  account.  They  pleaded  the  statute 
of  limitations.  Against  this  plea  it  was  argued  that  the  act  of  the 
surrogate  was  not  a  special  proceeding,  but  was  the  exercise  of  a  pow- 
er panted  by  the  Legislature  to  the  surrogate  under  section  2725» 
subdivision  4,  of  the  Code,  by  which  he  was  authorized  of  his  owii 
motion  to  require  executors  and  administrators  to  render  intermedi- 
ate accounts  when  18  months  had  elapsed  since  letters  had  been  is- 
sued and  no  account  had  been  filed,  and  that  the  power  so  conferred 
was  not  subject  to  any  time  limitation.  The  court  expressed  its  con- 
clusion on  this  point  in  the  following  words,  viz. : 

-Tills  we  think  should  be  regarded  oS  a  judicial  proceeding,  and  such,  when 
not  an  action,  is  necessarily  a  special  proceeding.  Matter  of  King,  42  Hun, 
GOT" 
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— and  accordingly  held  that,  whether  the  6-year  or  the  10-year  limi- 
tation was  applicable,  the  proceeding  was  barred,  as  more  than  12 
years  had  passed  before  the  surrogate  acted.  It  seems  to  me  that  in 
the  present  case  there  are  still  stronger  reasons  for  refusing  to  rec- 
ognize this  as  an  exception  to  the  general  rule  set  forth  in  sections 
388  and  414  of  the  Code,  and  that,  if  no  other  limitation  is  provided, 
the  10-year  limitation  should  be  held  to  apply.  It  will  be  observed 
that  the  language  employed  by  tiie  court,  in  the  case  just  above  quot- 
ed, to  describe  the  character  of  proceeding  to  which  the  statute  was 
intended  to  apply  is  very  sweeping.  This  is  certainly  a  judicial  pro- 
ceeding, and,  not  being  an  action,  is  necessarily  a  special  proceeding 
a.nd  as  such  falls  within  the  provisions  of  the  Q>de  sections  just  men- 
tioned. 

The  application  will  therefore  be  denied,  but  without  costs.    Set- 
tle order  on  notice. 


In  re  GRAY. 
(Supreme  Court,  Appellate  Division,  First  Departnoaot    November  22,  191&) 

Attorney  and  Ooent  ^=938 — Advebtising — VtaaovAz  Lbwxbs — ^Pbopbiett. 
Personal  lettera  of  attomefy  to  other  persons,  not  warranted  by  personal 
or  business  relations,  requesting  that  they  give  him  law  business,  using 
follow-up  methods  and  persistent  solicitation,  held  to  violate  the  twenty- 
seventh  canon  of  the  Code  of  Etliics,  and  to  merit  censure. 

Disciplinary  proceedings  instituted  by  the  New  York  County  Law- 
yers' Association  against  Albert  W.  Gray,  an  attorney.  Respond- 
ent censured. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

Charles  A.  E>ecker,  of  New  York  City,  for  petitioner* 
Albert  W.  Gray,  of  New  York  City,  pro  sc. 

CLARKE,  P.  J.  The  respondent  was  admitted  to  practice  by  the 
Appellate  Division  of  the  Supreme  Court  for  the  First  Judicial  De- 
partment in  November,  1906,  and  has  been  and  is  still  practicing 
in  said  department. 

The  petition  charges  that  the  respondent  ha's  been  guilty  of  mal- 
practice and  unprofessional  conduct  as  an  attorney  and  counselor 
at  law  in  persistently  engaging  since  at  least  the  20th  day  of  Feb- 
ruary, 1915,  in  the  practice,  not  warranted  by  personal  relations,  of 
addressing  to  business  men  of  this  city  a  great  numbef  of  letters,  so- 
liciting their  claims  for  collection  or  other  legal  business,  in  viola- 
tion of  the  ruling  of  this  court  and  of  canon  27  of  the  Code  of  Eth- 
ics of  the  American  Bar  Association,  duly  adopted  by  the  New  York 
State  Bar  Association,  and  in  persistently  engaging  in  the  practice 
of  addressing  "follow-up"  communications  to  the  same  addressee, 
soliciting  legal  business  and  thereby  commercializing  and  debasing 
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an  honorable  profession  and  his  office  as  an  attorney  and  counselor 

at  law. 

To  the  petition  are  attached  11  typewritten  letters  addressed  to 
members  of  various  business  firms  in  the  city  of  New  York,  upon 
stationery  bearing  the  engraved  title,  "Albert  Woodruff  Gray, 
Counselor  at  Law,  78  Wall  Street,  New  York,"  among  which  are  the 
following : 

"Dear  Sir:  Two  or  three  times  In  the  past  I  have  written  asking  for  any 
legal  business  that  yoa  would  intihist  to  me.  It  is  not  my  intention  to  have 
you  consider  my  letters  as  merely  the  advertisement  for  a  collection  agency, 
and  I  certainly  hope  that  you  will  find  it  possible  to  turn,  over  a  part  of  your 
work.  It  makes  no  difference  whatever  whether  your  work  Is  collections  or 
not,  nor  does  it  matter  how  small  the  amount  of  your  coUections  are.  I 
merely  want  to  convince  you  of  my  ability  and  fitness  to  take  care  of  your 
work,  and  make  good  the  offer  contained  in  my  other  letters." 

A  number  of  letters  in  this  form  were  addressed  to  different  busi- 
ness men.    Other  letters  were  as  follows : 

"Dear  Sir:  Several  times  in  the  past  I  have  written  you  with  the  request 
for  some  of  your  legal  work.  It  is  not  my  intention  to  become  an  annoyance 
to  you,  but  on  the  other  hand  it  certainly  will  cause  no  loss  to  your  interests 
and  may  poasihly  be  of  some  advantage  to  try  me  out  on  some  work. 
Anything  that  I  can  do  to  secure  some  of  your  bu.«?iness  I  will  be  more  than 
glad  to  do,  and  hope  that  you  will  understand  the  spirit  in  which  this  letter  is 
sent" 

"Dear  Sir:  A  few  weeks  ago  I  wrote  your  firm  asking  for  any  legal  busl- 
Dess  that  ii  might  be  possible  for  you  to  give  me.  I  also  stated  la  that  letter 
that  I  would  be  glad  to  supply  any  information  regarding  myself  that  you  de^ 
]E»ired.  and  give  such  references  as  would  be  sutfldent  to  convince  you  of  the 
good  faith  of  my  request.  I  hope  that  It  Is  not  Impossible  at  the  present  time 
for  you  to  give  me  a  trial  on  some  work,  and  feel  confident  that  you  woujq 
have  no  reason  to  regret  the  favor." 

To  this  letter  the  addressee  answered : 

"Replying  to  your  esteemed  favor  of  the  20th  Inst.,  addressed  to  the  writer, 
we  beg  to  state  that  we  are  not  in  a  position  to  entertain  your  proposition, 
for  the  simple  reason  that  our  legal  services  are  being  performed  by  a  firm 
of  counsel  who  are  engaged  by  us  on  the  boslB  of  a  yearly  retainer." 

Whereupon  the  respondent  answered : 

*Tour  favor  of  the  24th  Instant  is  received  in  reply  to  my  letter  asking  for 
any  legal  work  you  ml;a:ht  be  willluf:  to  give  me.  I  thank  you  very  much  for 
your  consideration  of  my  request,  and  have  been  trying  to  devise  some  way 
acceptable  to  you  by  which  1  might  recejve  at  least  a  portion  of  your  work. 
Could  you  not  do  this — let  me  have  a  portion  of  some  of  your  small  collections, 
If  nect^ssary  accounts  that  have  been  returned  to  you  as  worthless.  It  cer- 
tainly will  do  no  harm,  and  I  will  be  more  than  glad  of  the  opportunity  of 
keeping  my  name  before  you.  Any  information  that  you  desire  regarding 
myself  I  shall  be  more  than  glad  to  give  you,  or  to  do  anything  in  my  power 
to  obtain  the  opportunity  asked  for  above." 

This  fs  another  sample: 

"From  the  viewpoint  of  a  lawyer  with  an  old  and  established  practice,  this 
letter  may  seem  wrong  and  out  of  place.  Nevertheless,  I  am  writing  you  in 
ttie  hope  that  yoo  will  give  my  request  your  attention,  simply  as  a  request  for 
your  legal  business  and  not  in  any  way  as  the  advertisement  of  a  collection 
Agency.  It  can  do  you  no  harm  to  give  me  a  trial  on  some  work  if  you  have 
no  regular  attorney,  and  if  you  have  an  attorney,  it  would  undoubtedly  make 
little  or  no  difference  to  him  if  your  smaller  business  waa  given  to  me.    If  yeu 
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will  kindly  coDslder  my  r^uest,  I  will  glftdly  give  you  the  names  of  some 
business  acquaintances  who  will  assure  yon  of  my  honesty.  As  for  my  abili- 
ty, you  can  determine  that  only  by  the  results  I  obtain  on  the  wortc  I  hope 
you  will  Intrust  to  me." 

This  letter  was  followed  up  by  one  to  the  same  addressee : 

"A  few  weeks  ago  I  wrote  your  firm  asking  for  any  legal  business  that  It 
might  be  possible  for  you  to  give  me.  I  also  stated  In  that  letter  that  I 
would  be  glad  to  supply  any  Information  regarding  myself  that  yon  desired* 
and  give  such  references  as  would  be  sufficient  to  convince  you  of  tlie  good 
faith  of  my  request.  I  hope  that  It  Is  not  impossible  at  the  present  time 
for  you  to  give  me  a  trial  on  some  work,  and  feel  confident  that  you  would 
have  no  reason  to  regret  the  favor." 

Another  instance  is  as  follows: 

"To  you  this  letter  may  seem  a  repetition,  too  often  made,  of  my  request  for 
some  of  your  legal  work.  Nevertheless,  I  hope  that  you  will  file  my  name 
for  future  reference  and  let  me  know  when  you  have  some  work  for  me.  If 
any  information  regarding  myself  will  give  me  the  opportunity  of  serving 
you  immediately,  please  be  assured  that  It  will  be  furnished  as  willing^  as 
any  of  your  business,  no  matter  how  small,  will  he  received." 

Another  is  as  follows : 

"Several  times  in  the  past  1  have  Indicated  to  you  by  letter  that  I  would 
appreciate  your  legal  business,  either  In  full  or  in  part  I  have  taken  this 
step  as  a  matter  of  a  principle  which  embraces  the  belief  that  the  profession- 
al man  who  is  properly  equipped  with  education  and  experience  to  render  an- 
other man  efficient  service,  and  get  the  results  which  that  man  wants,  has  a 
right  to  tell  him  so,  and  ask  for  an  opportunity  to  prove  his  ability  to  be  of 
value  to  him.  With  this  in  mind,  I  am  asking  the  chance  to  do  some  work 
for  you  and  shall  be  quite  satisfied  if  you  will  Intrust  to  me  some  small  or 
knotty  business  as  a  starter,  feeling  confident  that  same  will  prove  the  foun- 
dation for  a  larger  future  in  your  legal  service.'* 

To  the  petition  the  respondent  has  interposed  an  answer  in  which 
he  admits  that  the  exhibits  set  forth  in  the  petition  are  true  copies 
of  the  letters  sent  by  respondent,  but  denies  that  the  practice  of  re- 
spondent has  been  improper,  and  allies  that  in  none  of  the  statutes 
nor  decisions  has  respondent  been  able  to  find  any  prohibition  of  the 
line  of  conduct  of  which  complaint  is  herein  made. 

"It  stands  without  peradventure  that,  should  such  a  course  of  conduct  as 
has  been  adopted  by  resiwndent  be  deemed  wrong  by  this  court,  or  by  any 
other  tribunal  having  the  right  to  pass  Judgment  thereon,  that  such  a  course 
of  conduct  should  and  will  be  forthwith  and  Immediately  abandoned." 

Wherefore  he  asks  that  the  petition  be  dismissed  or  respondent  be 
advised  in  what  particulars,  if  any,  he  may  have  inadvertently  offend- 
ed the  principles  or  mandates  of  this  court. 

The  facts  charged  being  fully  and  frankly  admitted  by  the  respond- 
ent, there  is  no  necessity  for  a  reference. 

The  Code  of  Ethics  of  the  American  Bar  Association  was  specifi- 
cally adopted  by  the  New  York  State  Bar  Association  on  January 
28   1909 

in  the  Matter  of  Neuman,  169  App.  Div.  638,  155  N.  Y.  Supp.  428, 
this  court  said: 

*'\V3ii1e  this  Code  has  never  been  incorporated  into  our  statutes,  it  has 
been  so  far  recognlKed  by  the  Supreme  Court  that  it  la  now  required  that  a 
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copy  of  tibe  Code  shall  be  famished  to  each  lawyer  upon  bis  admisedon  to  the 
bar." 

The  twenty-seventh  canon  of  said  Code  is  entitled : 

"Advertising,  Direct  or  Indirect* — The  roost  worthy  and  effective  advertise* 
ment  possible,  even  for  a  young  lawyer,  and  especially  with  his  brother  law- 
yers. Is  the  establishment  of  a  well-uierited  reputation  for  professional  ca- 
pacity and  fidelity  to  trust  This  cannot  be  foroed,  but  must  be  the  outoome  of 
cdiaracter  and  conduct  The  publication  or  circulation  of  ordinary  simple 
business  cards,  being  a  matter  of  personal  taste  or  local  custom,  and 
sometimes  of  convenience  is  not  per  se  improper.  But  solicitation  of  business 
by  circulars  or  advertisement,  or  by  personal  communications  or  Interviews, 
not  warranted  by  professional  relations,  is  unprofessional.  It  is  equally  un- 
professional to  procure  business  by  indirection  through  touters  of  any  kind, 
whether  allied  real  estate  firms  or  trust  companies  advertising  to  secure  the 
drawing  of  deeds  or  wills  or  offering  retainers  in  exchange  for  executorships 
or  trusteeships  to  be  influenced  by  the  lawyer.  Indirect  advertisement  for 
business  by  furnishing  or  inspiring  newspaper  comments  concerning  causes  in 
which  the  lawyer  has  been  or  is  engaged  or  concerning  the  matter  of  thetr 
conduct,  the  magnitude  of  the  interest  involved,  the  importance  of  the  law- 
yer's positions,  and  all  other  self-like  laudation,  defy  the  traditions  and 
lower  the  tone  of  our  high  calling,  and  are  Intolerable^" 

In  the  Matter  of  Neuman,  supra,  we  said : 

"For  a  lawyer  to  advertise  for  business  has  long  been  recognized  by  the 
profession  at  large  as  grossly  undignified  and  improper,  and  has  been  dis- 
Unctly  condemned  by  the  twenty-seventh  canon  of  the  Ck>de  of  Ethics.'* 

And  in  the  Matter  of  Schwarz,  175  App.  Div.  335,  161  N.  Y.  Supp. 
1079,  we  severely  censured  an  attorney  for  unprofessional  conduct 
in  advertising  his  business  contrary  to  fhe  spirit  of  said  canon. 

The  respondent  seeks  to  differentiate  between  the  advertisements 
printed  in  the  newspapers  under  consideration  in  the  Matter  of  Neu- 
man  and  the  letters,  circulars,  folders,  articles,  and  advertisements 
under  consideration  in  the  Matter  of  Schwarz,  upon  the  ground  that 
the  matters  here  complained  of  were  not  printed  circulars  or  inserted 
advertisements,  but  were  personal  typewritten  letters.  The  medi- 
um of  communication  seems  of  little  importance.  The  series  of  ex- 
hibits attached  to  the  petition,  while  typewritten  upon  respondent's 
office  paper  and  bearing  his  written  signature,  pertain  to  the  charac- 
ter of  circulars  in  their  general  similarity  of  expression  and  subject- 
matter.  He  also  seems  to  have  adopted  the  familiar  modern  device 
of  advertising  known  as  the  "follow-up,"  which  consists  in  a  series 
of  letters  to  the  same  person,  upon  the  theory  that  consecutive  blows 
upon  a  weak  spot  will  finally  compel  it  to  give  way,  perhaps  derived 
from  the  Biblical  incident  of  the  widow  who  prevailed  with  the  un- 
just judge  because  of  her  much  importunity.  The  canon  expressly 
says : 

"But  soUcltation  of  business  by  circulars  or  advertiseraents,  or  by  personal 
Gommunloations  or  interviews  not  warranted  by  professional  relations  is 
unprofessional." 

It  is  conceded  that  the  respondent  had  no  professional  relations 
with  his  correspondents,  but  was  attempting  to  institute  such  rela- 
tions, and  att^npting  to  procure  for  himself  legal  business  which  was. 
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already  in  the  hands  of  other  attorneys,  and,  even  when  informed 
by  certain  of  his  correspondents  that  such  legal  relations  were  al- 
ready in  existence,  persisted  in  soliciting  a  share  therein.  Business 
men,  receiving  a  succession  of  such  communications,  would  be  like- 
ly to  form  a  very  unjust  estimate  of  the  profession  at  large,  and 
conclude  that  the  law  was  not,  as  consistently  maintained,  a  learned 
profession,  but  bad  deteriorated  into  a  mere  business,  where  the  most 
persistent  and  adroit  self-advertiser  would  be  the  most  successful, 
a  point  of  view  repugnant  to  the  conception  of  every  honorable  prac- 
titioner, condemned  by  the  bar  and  bench  alike. 

It  appears  from  the  papers  submitted  that  the  Committee  on  Dis- 
cipline of  the  petitioner  called  the  attention  of  the  respondent  to  the 
complaints  which  it  had  received  from  business  men;  that  it  was  of 
the  opinion  that  his  letters  came  within  the  purview  of  the  canon, 
and  respectfully  requested  him  to  discontinue  his  practice  and  fur- 
ther invited  him  to  appear  before  it;  that  he  justified  to.it  his  con- 
duct and  declined  to  avail  himself  of  the  opportunity  to  appear.  Be- 
fore this  court  he  justifies  his  conduct,  but  states  bis  willingness  to 
conform  to  its  decision.   . 

The  court  has  heretofore  emphatically  expressed,  in  the  two  cases 
hereinbefore  cited,  its  opinion  that  the  twenty-seventh  canon  of  the 
Code  of  Ethics  correctly  states  the  rule  applicable  and  its  settled  pur- 
pose to  maintain  the  honor  and  dignity  of  the  law  as  an  honorable 
profession. 

It  is  of  the  opinion  that  such  conduct  as  that  complained  of  tends 
to  degrade  it  and  should  not  be  tolerated.  As  we  said  in  the  Matter 
of  Schwarz: 

"The  court  has  no  disciplinary  supervision  of  business  enterprises.  It 
has  Jurisdiction  over  its  own  officers,  and  is  authorized  to  discipline  any  attor- 
ney who  is  guilty  of  professional  misconduct" 

It  follows,  therefore,  that  the  respondent  should  be  censured,  and 
advised  that  this  court  regards  his  methods  of  obtaining  business 
violative  of  the  standards  and  rules  of  conduct  governing  the  bar,  and 
ihust  be  put  an  end  to.  As  he  has  expressed  his  intention  to  observe 
in  letter  and  spirit  the  decision  of  this  "court,  no  further  action  upon 
its  part  at  the  present  time  is  necessary.  Settle  order  on  notice.  All 
concur. 


SUSSWBIN  et  al.  v.  BRADLEY  CONTBACTINO  CO. 
(Supreme  Court,  Appellate  Dltiaion,  First  Department.    November  22,  191S.) 

1.  Municipal  Cobpobations  ^=>3W(6) — Lateral  Support — Pebsons  LiabU 
fob  injubies. 

New  York  Qty  Building  Code,  f  22,  requiring  a  person  "causing"  exca- 
vation to  be  made  on  lot  to  depth  of  more  than  10  feet  to  protect  build- 
ing on  adjacent  lot,  does  not  apply  to  an  excavation  in  a  city  street,  and 
does  not  reUevo  the  contractor  for  public  work  from  liability,  tbough  the 
city  caused  the  work  to  be  done. 

^=9For  oUier  cum  m«  ■am«  tQpic  k  KBT-NUMBBR  in  an  K«y-Nttmber«d  DlgesU  k  Indexes 
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2.  Ehinbnt  DoXazei'«s»S5— Bsmoval^f  Jja.tk^ai^  Suppobt^Riohtb  of  Pbop- 

SBTT  Owners, 

Regardless  of  who  owns  the  fee  of  a  public  street,  an  abutting  owner 
has  an  easement  for  lateral  support,  of  which  he  cannot  be  deprived  with- 
out Just  compensation ;  the  fee  of  the  street  being  held  by  the  city,  not 
In  absolute  ownership,  bat  in  trust 

3.  MUNIOIPAL     COBPOBATIONS     ^S»395(l) — ^BSMOVAL     OV     IaATSRXL    SUPPOBT— 

MEiLBUBB  OF  DAM1.0X& 

A  landowner's  measure  of  damages  for  street  excavation,  removing 
lateral  support,  was  the  cost  of  reconstruction ;  that  being  less  than  the 
diminution  in  value. 

4.  MUNICIPAIi  GOBPO&ATIONS  ^sa394(^ — SfTBWAT  CoifSTBUCTIOlf— DaICAOBS  TO 

Abutting  Pbopebtt — Lxabilitt  fob  Rsntai<  Vai^ub. 

Where  city,  having  ordered  opening  of  street,  contracted  for  construc- 
tion of  subway  therein,  and  so  delayed  opening  of  street,  while  abutting 
owner  was  not  required  to  delay  building  until  street  was  opened,  he 
could  not  recover  ttom  subway  contractor  loss  of  rents  caused  by  condi- 
tion of  street,  which  was  not  opened  until  after  completion  of  subway. 
6.  Tbiai.  Cs»351(2) — Special  I^kdzngs— Necessitt. 

In  property  owner's  action  for  damages  by  removal  of  lateral  support 
by  subway  construction,  where  he  asked  also  damages  for  rentals  lost 
during  the  construction  of  the  subway,  preliminary  to  the  opening  of  the 
street,  special  findings  shotild  hare  been  required. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  M.  Susswein,  as  administrator,  and  another,  against 
the  Bradley  Contracting  Company.  From  a  judgment  on  a  verdict 
for  plaintiff,  and  an  order  denying  motion  for  new  trial,  defendant 
appeals;  and  from  an  order  denying  plaintiffs'  motion  to  amend  the 
the  verdict,  so  as  to  include  interest,  plaintiffs  appeal.  Judgment  and 
order  reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

I>eering  &  Dccring,  of  New  York  City  (John  Conway  Toole,  of 
New  York  City,  of  counsel,  and  James  R.  Deering,  of  New  York  City, 
on  the  brief),  for  plaintiffs. 

Frederick  L.  C.  Keating,  of  New  York  City  (George  Edwin  Joseph, 
of  New  York  City,  of  counsel,  and  I.  V.  Wcrbin,  of  New  YoA  City, 
on  the  brief),  for  defendant. 

LAUGHLIN,  J.  The  recovery  was  for  damages  to  buildings  own- 
ed by  the  plaintiffs  and  for  loss  of  rentals  thereof,  alleged  to  have 
been  caused  by  the  defendant  in  constructing  a  subway  in  Kenmare 
street,  in  the  execution  of  a  contract  made  between  it  and  the  city  of 
New  York  cm  the  27th  day  of  June,  1907.  Kenmore  street  runs  east- 
erly and  westerly,  intersecting  Mott  street  at  substantially  right  angles, 
and  the  city  acquired  title  thereto  for  public  street  purposes  on  the 
1st  day  of  May,  1907.  Prior  to  that  time  the  premises  so  acquired  had 
mainly  been  occupied  by  buildings,  some  of  which  had  been  destroyed 
by  fire,  and  others  were  torn  down  soon  after  the  city  acquired  title. 
Prior  to  the  time  the  city  acquired  title  to  Kenmare  street,  and  at  the 
time  of  the  commencement  of  this  action,  the  plaintiffs  owned  the 
premises  which  are  now  at  the  northeasterly  and  southeasterly  cor- 
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ners  of  Kenmare  and  Mott  streets.  4n  June,  1907,  they  had  consulted 
an  architect  with  a  view  to  erecting  buildings  thereon,  and. he  pre- 
pared plans  and  specifications  in  the  month  of  July,  1907,  for  the 
erection  on  each  parcel  of  a  six-story  tenement  building,  to  accom- 
modate 30  families,  with  stores  underneath  on  Mott  street  and  four 
stores  on  Kenmare  street,  and  cellars.  The  construction  work  of  the 
buildings  was  commenced  in  the  month  of  August. 

The  city  at  that  time  had  not  opened  Kenmare  street  for  public 
travel,  and  the  only  access  to  the  premises  was  from  Mott  street.  The 
surface  of  Kenmare  street  between  the  plaintiffs'  premises  then  con- 
,  sisted  of  ruins  of  the  cellars  and  buildings  that  had  been  burned  and 
the  surface  was  considerably  below  Mott  street.  In  the  month  of 
October  or  November,  1907,  the  defendant  in  the  performance  of  its 
contract  work  began  excavating  Kenmare  street  between  Mott  and 
Elm  streets,  and  the  evidence  tends  to  show  that  it  began  excavating 
between  the  premises  of  the  plaintiffs,  in  November  of  that  year.  At 
that  time  the  foundations  and  walls  of  the  plaintiffs'  buildings  ha* 
been  erected,  and  it  is  to  be  inferred  that  the  buildings  were  substan- 
tially inclosed.  The  foundations  of  the  buildings  were  placed  on  vii^n 
sand  at  a  depth  of  about  20  feet  below  the  surface  of  Mott  street.  The 
defendant  excavated  the  entire  surface  of  the  street,  exposing  the  walls 
of  plaintiffs'  buildings  down  to  the  foundations,  and  then  left  a  ledge 
of  earth  on  either  side  from  7  to  9  feet  in  width,  and  continued  the 
excavation  between  those  ledges  to  a  depth  of  about  20  feet  below  the 
foundations  of  plaintiffs*  buildings.  As  the  excavation  made  hy  the 
defendant  proceeded  below  the  foundations  of  the  plaintiffs'  buildings, 
it  was  observed  that  the  walls  of  the  buildings  commenced  to  crack 
and  the  buildings  began  to  settle  unevenly,  both  tilting  towards  Ken- 
mare street,  and  although  efforts  were  made  by  the  defendant  later 
dn  to  support  the  walls  by  bracing,  shoring,  and  underpinning,  before 
the  work  of  the  defendant  was  completed  the  entire  buildings  had 
moved  into  Kenmare  street  from  2  to  3  inches  at  the  bottom  and  from 
5  to  6  inches  at  the  top.  The  exterior  walls  had  been  erected  perpen- 
dicularly on  the  building  line  of  Kenmare  street.  There  had  been  no 
perceptible  settling  or  moving  of  the  buildings  prior  to  the  time  the 
defendant  excavated  the  street. 

The  amended  complaint  contains  allegations  appropriate  to  a  cause 
of  action  on  the  theory  of  negligent  construction,  and  also  appropriate 
to  a  cause  of  action  on  the  theory  of  iabsolute  liability  for  interference 
with  the  lateral  support  of  the  buildings.  It  5s  claimed  that  the  action 
was  tried  on  the  theory  of  negligence.  Evidence  appropriate  to  each 
theory  was  received,  but  the  court  instructed  the  jury  that  the  defend- 
ant was  under  an  absolute  duty  to  protect  plaintiffs'  buildings  from 
injuries  from  the  excavation,  and  declined  to  instruct  the  jury  that 
there  could  be  no  recovery  unless  the  defendant  was  guilty  of  negli- 
gence.   To  these  rulings  exceptions  were  duly  taken. 

[1,  2]  It  is  contended  on  behalf  of  the  defendant,  in  effect,  that  the 
only  theory  on  which  absolute  liability  can  be  predicated  is  the  viola- 
tion of  section  22  of  the  Building  Code  of  the  City  of  New  York, 
which,  so  far  as  material,  requires  a  person  causing  an  excavation  to 
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be  made  oo  a  lot  in  the  city  of  New  York  ta.  a  depth  of  tnore  than 
10  feet  to  protect  buildings  on  an  adjacent  lot.  If  that  were  the  only 
theory  of  absolute  liability,  it  may  well  be  that  a  contractor  or  sub- 
contractor would  not  be  liable/  and  that  the  liability  is  limited  to  the 
person  causing  the  excavation  to  be  made,  and  it  has  been  so  held. 
Bloomingdale  v.  Duffy,  71  Misc.  Rep.  136,  127  N.  Y.  Supp.  1080, 
affirmed  146  App.  Div.  879,  130  N.  Y.  Supp.  1105.  See^  also,  Gordon 
V.  Auto.  Club  of  America  et  al.,  101  Misc.  Rep.  724,  167  N.  Y.  Supp. 
585,  affirmed  on  opinion  of  Greenbaum,  J.,  180  App.  Div.  927,  167  N. 
Y.  Supp.  585;  and  Kelby  v.  N.  Y.  Municipal  Ry.,  182  App.  Div.  885, 
168  N.  Y.  Supp.  1114.  But  said  section  of  the  Building  Code  and  the 
like  statutory  provisions  on  which  it  was  based  relate  only  to  exca- 
vations on  lots,  and  they  do  not  apply  to  excavations  in  a  public  street. 
New  York  Steam  Co.  v.  Foundation  Co.,  123  App.  Div.  254,  108  N. 
Y.  Supp.  84,  affirmed  on  this  point  195  N.  Y.  43-50,  87  N.  E.  765,  21 
I,.  R.  A.  (N.  S.)  470;  Matter  of  Rapid  Transit  Railroad  Commission- 
ers, 197  N.  Y.  81,  101,  90  N.  E.  456. 

It  is  now,  however,  the  established  law  of  this  state  that,  regardless 
-of  who  owns  the  fee  of  a  public  street,  an  abutting  owner  thereon  has 
an  easement  for  lateral  support,  of  which  he  cannot  be  deprived  with- 
out just  compensation,  and  that,  when  the  fee  is  acquired  for  public 
street  purposes,  it  is  held  by  the  municipality,  not  in  absolute  owner- 
ship, but  in  trust  for  the  use  of  the  people  of  the  state,  and  subject 
to  such  easements  for  lateral  support,  as  well  as  to  easements  of 
light,  air,  and  access,  and  that  such  damages  cannot  be  considered, 
and  an  award  made  therefor,  in  the  ordinary  proceeding  for  acquir- 
ing the  land  for  public  street  purposes.  Matter  of  Rapid  Transit 
Commissioners,  supra ;  Lincoln  Safe  Deposit  Co.  v.  City  of  New  York, 
210  N.  Y.  34,  103  N.  E.  768,  L.  R.  A.  191 5F,  1009;  Matter  of  City 
of  New  York  (New  Street)  215  N.  Y.  109,  109  N.  E.  104,  L.  R.  A. 
1916A,  1290,  Ann.  Cas.  1917A,  119;  Matter  of  City  of  New  York  (Ely 
Avenue)  217  N.  Y.  45,  58,  111  N.  E.  266;  People  of  State  of  New 
York  ex  rel.  City  of  New  York,  217  N.  Y.  310,  112  N.  E.  49. 

[3]  Upon  this  theory  the  defendant  appellant  interfered  with  and 
trespassed  upon  the  easements  of  the  plaintiffs,  and  it  cannot  obtain 
immunity  therefor  W  showing  that  another  directed  it  so  to  do.  It  is 
upon  this  theory  of  easements  for  lateral  support  that  the  rule  of 
absolute  liability  in  such  cases  was  applied  and  sustained  against  con- 
tractors in  BoUten  v.  New  York  Contracting  Co.,  156  App.  Div.  900, 
141  N.  Y.  Supp.  1110,  and  Jackson  v.  New  York  Contracting  Co., 
162  App.  Div.  909,  146  N.  Y.  Supp.  1095,  both  of  which  were  affirm- 
-ed  by  this  court  without  opinion.  The  Bollten  Case  was  disposed  of 
in  the  Court  of  Appeals  in  connection  with  the  Lincoln  Safe  Deposit 
Co.  Case,  supra,  209  N.  Y.  587,  103  N,  E.  1121,  and  counsel  for  the 
defendants  in  the  Jackson  Case,  supra,  was  allowed  to  intervene  and 
file  a  brief  in  the  Lincoln  Safe  Deposit  Co.  Case,  in  which  the  doc- 
trine of  abuttees*  easements  for  lateral  support  in  ^ch  cases,  even 
w^here  the  city  owns  the  fee,  was  reiterated.  The  learned  trial  court 
was  therefore  right  in  applying  the  rule  of  absolute  liability  for  lat- 
.eral  support. 
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By  the  terms  of  the  contract  between  the  defendant  and  the  city 
it  was  expressly  provided  that  the  contractor  should  be  liable  to  the 
owners  of  buildings  on  abutting  land,  for  all  physical  injuries  to  the 
property,  regardless  of  whether  the  city  would  be  liable  to  them  there- 
for, and  the  contractor  expressly  agreed  to  pay  such  damages  to  the 
abutting  owners.  Although  counsel  for  the  plaintiffs  expressly  waiv- 
ed any  claim  of  liability  based  on  tihe  contract,  it  would  seem  that 
these  provisions  of  the  contract  would  authorize  an  action  against 
the  contractor,  at  least  if  the  city  would  be  liable.  See  Schnaier  v. 
Bradley  Contracting  Co.,  181  App.  Div.  538,  169  N.  Y.  Supp.  88; 
Continental  A.  P.  Co.  v.  Hudson  &  Manhattan  R.  R.  Co.,  143  App. 
Div.  339,  128  N.  Y.  Supp.  226;  Glens  Falls  Gas  Light  Co.  v.  Van 
Vranken,  11  App.  Div.  420,  42  N.  Y.  Supp.  339. 

Counsel  for  tfie  defendant  quotes  what  purports  to  be  a  provision 
of  the  contract,  not  introduced  in  evidence,  tending  to  show  an 
agreement  on  the  part  of  the  city  with  the  contractor  to  acquire  the 
necessary  real  estate,  rights  of  way,  or  other  rights  including  ease- 
ments, that  might  be  required  for  the  purpose  of  constructing  the 
subway,  and  he  argues  therefrom  that  it  was  the  duty  of  the  city  to 
acquire  any  rights  of  the  plaintiffs  that  might  be  mvaded;  but  that 
is  doubtful  in  view  of  the  provisions  of  the  contract  to  which  ref- 
erence has  been  made,  and  another  provision  of  the  contract  by  which 
the  contractor  covenanted  and  agreed  with  the  city  that  the  work 
could  be  done  without  endangering  the  foundations  or  walls  or  oth- 
er parts  of  adjacent  buildings  or  structures,  and  that  the  contractor 
would,  at  its  own  expense,  make  good  any  damage  done  to  such  foim- 
dations,  walls,  and  other  parts  of  adjacent  buildings  or  structures. 
In  view  of  the  fact  that  the  plaintiffs  disclaimed  any  cause  of  ac- 
tion based  on  the  contract,  we  do  not  decide  that  liability  may  be 
predicated  thereon,  and  merely  draw  attention  thereto,  to  the  end 
that  the  trial  court  may  know  that  the  point  was  not  presented  for 
decision. 

With  respect  to  the  permanent  damages  claimed  by  the  plaintiffs, 
one  witness  testified  that  the  cost  of  rebuilding  the  front  walls  to 
conform  to  the  building  line  and  to  make  them  perpendicular  would 
be  $12,000,  and  another  $13,300,  and  that  the  work  would  require 
about  three  months  for  each  building.  Another  witness  testified 
that  the  depreciation  in  value  of  the  premises,  owing  to  this  condi- 
tion of  the  walls,  would  be  more  than  the  cost  of  rebuilding  the  walls. 
There  is  also  testimony  to  the  effect  that  it  would  be  difficult,  if  not 
impossible,  to  sell  the  premises  with  the  walls  in  their  present  condi- 
tion. There  is  no  other  evidence  with  respect  to  depreciation  in  value. 
The  court  properly  left  it  to  the  jury  to  determine  whether  the  ex- 
cavation made  by  the  defendant  in  the  street  caused  the  buildings 
thus  to  move  and  crack,  with  instructions  to  make  an  award  for 
such  damages  as  were  caused  by  the  excavation. 

The  court  instructed  the  jury,  on  the  question  of  permanent 
damage  to  the  freehold,  that  the  plaintiffs  were  entitled  to  recover 
the  difference  between  the  value  of  the  property  as  it  would  have  been, 
had  the  walls  not  been  cracked  or  moved  in  consequence  of  the  ex- 
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cavation,  and  as  it  was,  and  that,  if  they  were  uaaMe  to  determine 
such  difference  in  value  from  the  evidence,  then  they  should^  consid- 
er what  amount  should  be  allowed  to  the  plaintiffs  to  restore  the 
buildings  to  proper  condition,  and  make  an  award  therefor.  The 
jury  were  not  instructed  to  report  any  special  findings,  and  therefore  it 
cannot  be  determined  from  the  record  on  what  theory  tiie  award  for 
permanent  damages  was  made,  or  whether  the  verdict  includes  any 
award  therefor.  Since  the  evidence  shows  that  the  cost  of  recon- 
struction was  less  than  the  diminution  in  value,  the  jury  should  have 
been  instructed  that  the  plaintiffs  were  entitled  to  recover  the  reason- 
able cost  of  restoration  only,  and  it  should  not  have  been  left  to  the 
jury  to  award  in  their  discretion  either  the  depreciation  in  value  or 
the  cost  of  restoration.  Hartshorn  v.  Chaddock,  135  N.  Y.  122,  31 
N.  E.  997,  17  L.  R.  A.  426. 

[4]  The  plaintiffs  claim  that  their  buildings  would  have  been  fully 
completed  and  ready  for  occupancy  by  tenants  about  the  month  of 
February,  1908,  were  it  not. for  the  injuries  to  the  buildings  and  in- 
terference with  the  construction  thereof,  caused  by  the  excavation 
and  the  manner  in  which  the  defendant  conducted  the  work ;  that  no 
part  of  the  buildings  was  ready  for  occupancy  until  the  month  of 
October,  1908 ;  that  the  buildings  in  their  entirety  were  not  ready  for 
occupancy  until  1910  j  that  the  first  tenants  were  permitted  to  enter 
without  a  certificate  having  been  obtained  from  the  tenement  house 
department,  but  pursuant  to  an  understanding  with  the  commission- 
er, and  die  certificate  for  occupancy  was  not  granted  until  January 
15,  1910;  and  that  the  defendant  was  responsible  for  such  delays. 
The  subway  was  not  completed  at  this  point,  and  the  surface  of  the 
street  paved  and  evened  for  public  travel,  until  some  time  in  1911. 
The  plaintiffs  undoubtedly  had  a  right  to  improve  their  land  by  the 
erection  of  these  buildings  thereon,  and  they  were  under  no  obliga- 
tion to  delay  the  work  pending  the  construction  of  the  subway  and 
the  opening  of  the  street  to  the  public.  There  was  evidence  tending 
to  show  the  rental  value  of  the  buildings,  and  tending  to'  show  that 
the  use  of  that  part  of  the  buildings,  access  to  which  was  had  from 
Kenmare  street,  was  interfered  with  and  delayed  by  the  construc- 
tion work  of  the  defendant.'  The  certificate  of  occupancy  was  with- 
held by  the  tenement  house  department,  owing  to  the  fact  that  in- 
gress and  egress  could  not  be  had  through  Kenmare  street.  The  court 
left  it  to  the  jury  to  determine  and  award  the  plaintiffs  the  loss  of 
rentals  caused  by  the  defendant,  not  only  with  respect  to  the  injuries 
to  the  buildings  and  interference  with  construction,  but  owing  to 
the  obstruction  to  the  entrances  from  Kenmare  street. 

Counsel  for  the  defendant  strenuously  contends  that,  inasmuch 
as  Kenmare  street  had  not  been  opened  for  public  use,  the  plaintiffs 
were  not  entitled  to  recover  damages  predicated  on  the  defendant's 
interference  with  and  obstructions  of  access  to  the  buildings  from  that 
street,  and  duly  excepted  to  the  ruhngs  of  the  court  allowing  any  re- 
covery on  that  theory.  For  aught  that  appears  a  large  part  of  the 
recovery  may  have  l)feen  for  such  interference  and  obstructions.  The 
plaintins,  in  proceeding  with  the  erection  of  tiieir  buildings  before 
.  1T2  N.Y.S.-42 
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Kenmare  street  was  improved,  were  within  their  rights;  but  they 
took  the  risk  with  respect  to  the  time  it  would  be  improved  and  open- 
•ed  for  public  use.  They  had  no  enforceable  right,  at  least  not  as 
against  the  defendant,  to  have  it  opened  for  public  travel  at  any 
particular  time.  It  was  not  opened  as  a  public  street  until  after  all  of 
the  damages  for  which  a  recovery  is  sought  herein  had  occurred. 
There  was  no  basis  on  which  the  jury  could  find,  and  they  were 
not  instructed  to  find,  when  the  city  would  have  improved  and  opened 
.  this  street,  but  for  the  subway  construction,  which  was  not  a  street 
use. 

[5]  This  is  one  of  those  cases  in  which  special  findings  should  have 
been  required,  and,  had  that  been  done,  part  of  the  recovery  doubt- 
less could  have  been  sustained ;  but,  since  the  only  verdict  is  for  a 
gross  sum,  and  an  erroneous  rule  of  damages  was  applied  in  part, 
the  judgment  cannot  be  sustained. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with. costs  to  defendant  appellant 
to  abide  the  event.    Order  filed.    All  concur. 


<1S4  App.  Dlv.  646) 

In  pe  Mcdowell  et  al.  <two  cases). 

i'Supreme  Ck>urt,  Appellate  Division,  Third  Department.    November  13,  1913.) 

1,  ExEcxrroBs  and  Adihnibtbatobs  ^s»48&— AocouivTUfG  or  Exboutobs  and 

Trustees. 

In  accounting  by  trustees  and  executors,  they  being  the  same  persons. 
a  claim  that  certain  money  had  been  turned  over  to  trustees  by  executors, 
and  could  not  be  legally  returned  to  executors,  held  flctitions. 

2.  ExEcuTOBs  AND  Admi^^istbators  ^=»500 — Commissions — ^Accounting. 

A  decree  providing  that  commissions  due  exeeotore  should  be  com- 
puted after  executors  had  made  good  the  amount  of  defaulted  seconnes 
was  not  founded  on  any  good  reason,  because  the  executors  should  be 
allowed  to  offset  their  commissions. 

Appeal  from  Surrogate's  Court,  Chemung  County. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Boyd 
McDowell,  Casper  G.  Decker,  and  Jervis  Langdon,  as  executors  of 
the  last  will  and  testament  of  Robert  M.  McDowell,  deceased.  In 
the  matter  of  the  judicial  settlement  of  the  accounts  of  the  above- 
named  persons  as  testamentary  trustees  under  the  last  will  and  tes- 
tament of  Robert  M.  McDowell,  deceased.  From  a  decree  (102  Misc. 
Rep.  275,  169  N,  Y.  Supp.  853)  fixing  their  liability,  the  trustees  and 
•executors  take  separate  appeals.  Reversed  in  part,  modified  in  part, 
and  affirmed  in  part. 

Argued  before  JOHxN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Baldwin  &  Allison,  of  Elmira  (Thomas  M.  Losie,  of  Elmira,  of 
counsel),  for  appellants. 

John  F.  Murtaugh,  of  Elmira,  for  respondents. 

$s»For  other  cases  see  same  topic  &  KEnf-NUMBER  in  all  Key-Numbered  Digests  A  Indezee 
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JOHN  M.  KELLOGG,  P.  J.  The  decree  settles  the  accounts  of 
the  executors  and  trustees.  The  executors,  however,  have  appealed 
from  the  decree,  and  the  trustees  have  brought  a  separate  appeal. 
The  case  was  before  us  in  178  App.  Div.  243,  164  N.  Y.  Supp.  1024, 
where  we  concluded,  among  other  things,  that  the  duties  of  the  exec- 
utors and  trustees  coexisted,  and  sent  the  account  back  for  settlement 
on  that  theory.  It  appeared  then,  and  appears  now,  that  but  one  bank 
account  was  kept,  and  but  one  set  of  books.  For  some  reason  there 
has  been  a  persistent  attempt,  on  this  accounting,  to  separate  the  ac- 
counts of  the  trustees  and  executors,  thus  causing  much  confusion. 
The  trustees  and  e^^ecutors  are  the  same  persons,  and  all  parties  in- 
terested in  the  estate  are  before  the  court.  There  is  but  one  decree^ 
and  the  only  persons  interested  in  the  accounts  are  the  life  tenants 
and  remaindermen,  and  the  two  appeals  are  a  fiction.  As  matter  of 
fact  the  appellants,  as  executors  and  trustees,  appeal  from  the  de- 
cree.   There  is  but  one  appeal. 

[1]  The  accounts  settled  by  the  decree  embrace  an  item  of  $8,- 
500,  which  it  is  said  the  trustees  received  from  the  executors  on  the 
4th  day  of  July,  1909,  the  day  of  the  testator's  death,  and  returned 
back  to  the  executorsMn  April,  1916,  and  the  surrogate  has  deter- 
mined that  the  title  to  the  fund  vested  in  the  trustees  and  there  was 
no  power  to  turn  it  back,  and  therefore  there  was  a  deficiency  of  as- 
sets to  meet  the  accounts  against  the  executors  for  expenses,  coun- 
sel fees,  and  disbursements.  He  does  not  disallow  those  items,  but 
determines  that  there  are  not  enough  funds  with  the  executors  to 
pay  them  and  therefore  they  nfiust  go  unpaid.  The  matter  of  the 
$8,500  is  not  a  bookkeeping  error,  for,  as  I  understand,  it  does  not 
appear  upon  the  books.  It  is  an  error  in  the  accounting,  resulting 
from  the  attempt  to  Separate  the  accounts  of  the  executors  *and  trus-^ 
tees,  for  the  purpose  of  accounting  only,  when  as  a  matter  of  fact 
no  attempt  had  been  made  to  separate  the  accounts  or  funds  before 
that  time.  The  funds  were  in  the  hands  of  the  three  individuals 
as  trustees  and  executors,  subject  to  proper  demands  existing,  wheth- 
er incurred  by  the  executors  or  trustees,  and  llie  surrogate's  decree 
is  erroneous  in  treating  this  fictitious  account  as  a  change  of  title, 
disqualifying  the  executors  from  paying  accounts  legally  existing 
against  the  estate.  The  accounts  were  incurred  in  settling  the  accounts 
of  the  executors  and  trustees,  and  should  be  ascertained  and  allowed 
so  far  as  proper,  and  met  from  the  principal  or  income  of  the  estate 
as  justice  requires. 

The  decree  charges  against  the  trustees  the  purchase  price  of  a 
large  amount  of  defaulted  securities,  with  interest  thereon  at  4% 
per  cent.  So  far  as  the  appellant  Boyd  McDowell  is  concerned,  the 
decree  in  that  respect  is  right.  The  surrogate  finds  that  such  invest- 
ments were  made  by  him;  that  in  none  of  the  investments  did  ei- 
ther of  the  other  trustees  take  the  initiative;  that  in  the  purchase 
of  the  Rochester,  Syracuse  .&  Eastern  bonds  alone  did  Trustees  Deck- 
er and  Langdon  take  part;  that  in  most  of  the  cases  the  securities 
purchased  were  in  fact  received  by  McDowell  in  a  trade  for  other 
securities  belonging  to  the  estate,  so  that  no  checks  were  drawn  for 
the  purchase  price,  the  funds  of  the  estate  being  in  the  bank  subject 
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to  the  check  of  McDowell  and  one  of  his  associates.  Boyd  McDow- 
ell was  the  confidential  adviser  and  the  attorney  of  the  testator. 

We  are  not  clear  whether,  upon  the  findings,  a  liability  is  estab- 
lished against  the  cotrustees.  As  far  as  they  are  concerned,  to  an 
extent  the  trial  was  a  mistrial.  The  attorney  for  the  respondents 
insists  that  they  were  not  consulted  with  reference  to  these  securi- 
ties. The  attorney  for  the  appellants  contends  that  the  purchases 
were  made  in  each  case  with  their  knowledge  and  consent.  It  is 
plain  that  the  interests  of  McDowell  and  the  other  two  trustees  are 
not  in  harmony.  It  is  for  his  interest  to  show  that  they  knew  of  and 
consented  to  his  acts.  The  decree  leaves  us  in  the  dark  upon  the 
question.  In  the  interest  of  justice  a  retrisd  of  the  question  as  to 
the  liability  of  Decker  and  Langdon  on  account  of  the  defaulted  se- 
curities should  be  had,  so  that  the  facts  may  be  fully  shovm,  and  the 
court  may  have  the  benefit  of  the  argument  and  labor  of  counsel 
in  determining  whether  the  facts  shown  establish  a  liability  against 
them. 

[2]  The  appellants  have  been  allowed  certain  sums  as  commissions, 
earned  as  executors,  and  not  as  trustees,  and  no  appeal  has  been  tak- 
en from  such  allowance.  It  may  therefore  st^d.  The  decree  pro- 
vides that  other  commissions  due  the  accountants  should  be  com- 
puted after  they  have  made  good  to  the  estate  the  amount  of  the  de- 
faulted securities.  We  sec  no  good  reason  why,  if  an  accountant 
is  indebted  to  the  estate,  the  commissions  due  him  should  not  be  off- 
set against  the  indebtedness.  It  seems  unnecessary  that  he  should 
pay  the  full  amount  in  cash  and  thereafter  have  his  commissions 
computed.  The  surrogate,  therefore,  should  ascertain  the  remain- 
ing commissions  earned  by  each  of  the  accountants,  and  direct  that 
they  be  bffset  against  any  amount  found  due  from  him;  if  no 
amount  is  found  due,  diey  should  be  paid  in  the  regular  course. 

The  decree,  so  far  as  it  fixes  any  liability  against  Decker  and 
Langdon  on  account  of  the  defaulted  securities  and  the  interest  on 
the  purchase  price  thereof,  and  so  far  as  it  relates  to  the  $8,500  men- 
tioned, is  reversed,  on  the  law  and  the  facts,  and  the  matter  remitted 
to  the  Surrogate's  Court,  to  inquire  and  pass  upon  those  questions, 
and  also  to  pass  upon  the  alleged  disbursements  mentioned  in  Ex- 
hibit A,  attached  to  the  decree,  and  to  restate  the  account  so  far  as 
may  be  necessary  to  conform  to  this  decision  and  its  determination 
in  the  matters  remitted.  The  decree  should  be  modified,  so  that 
any  further  sum  found  due  to  either  of  the  accountants  for  commis- 
sions shall  be  credited  on  any  sum  found  due  from  him  to  the  estate 
on  account  of  the  defaulted  securities  or  otherwise.  In  all  other  re- 
spects said  decree  is  affirmed,  with  one  bill  of  costs  and  disburse- 
ments to  the  appellants,  payable  from  the  estate. 

The  court  disapproves  of  the  finding  that  Decker  and  Langdon 
were  guilty  of  negligence,  and  holds  that  facts  establishing  their  lia- 
bility are  not  satisfactorily  shown,  and  that  there  has  been  a  mistrial 
on  that  subject,  and  that  the  interests  of  justice  require  that  ques- 
tion to  be  retried.  The  court  also  disapproves  of  the  finding  that  the 
$8,500  was  turned  over  by  the  executors  to  the  trusteea. 

All  concur. 
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STAR  CO.  V.  BRUSH,  Mayor,  et  al. 

(Supreme  Court,  Special  Term,  Westchester  Couaty.    July  17,  1918.) 

INJUWCTION  ^=»105(2) — ENFOBCEHEirr  OF  Criminal  Law. 

Equity  will  not  restrain  the  enforcement  of  an  alleged  invalid  city  or- 
dinance, making  the  printing,  publishing,  circulating,  etc.,  of  certain  news- 
papers during  the  world  war  a  misdemeanor. 

Action  by  tiie  Star  Company  against  Edward  F.  Brush,  as  Mayor 
of  the  City  of  Mt.  Vernon  and  others,  to  restrain  the  enforcement  of 
an  ordinance.  Both  parties  moved  for  judgment  on  the  pleadings. 
Defendant's  motion  granted,  and  plainttff^s  motion  denied. 

-Reversed App.  Div. ,  172  N.  Y.  Supp.  851.    See,  also,  103 

Misc.  Rep.  631,  170  N.  Y.  Supp.  987;  104  Misc.  Rep.  404,  172  N.  Y. 
Supp.  320. 

The  complaint  alleges  that  the  plaintiff  is  the  publisher  of  two  newspapers, 
the  New  York  American  and  the  New  York  Evening  Journal;  that  the 
defendants  are  the  mayor  and  aldermen  and  police  commissioner  of  Mt  Ver- 
non ;  that  the  papers  named  have  a  circulation  of  several  hundred  thousands 
of  copies ;  and  that  a  large  number  of  thousands  have  been  sold  in  the  city 
of  Mt.  Vernon.  It  also  alleges  that  on  May  14,  1918,  the  defendant  mayor  and 
aldermen  passed  an  ordinance  making  it  unlawful,  from  the  date  that  the 
same  should  take  effect  until  the  end  of  the  present  war,  to  print,  publish, 
circulate,  sell,  or  distribute,  or  cause  to  be  doae,  the  newspapers  named,  and 
decla^g  any  violation  of  the  ordinance  to  be  a  misdemeanor  punishable  by  a 
fine  not  ezceedins  $500,  or  imprisonment  not  exceeding  6  months,  or  both,  and 
that  the  defendant  mayor  had  signed  such  ordinance.  It  is  also  alleged  that 
the  defendant  aldermen  have  ho  power  to  pass  sudi  ordinaaoe,  and  that 
the  defendant  mayor  had  no  right  to  approve  the  same,  and  that  if  the  same 
should  be  enforced  the  plaintiff  would  suffer  Irrepamfole  loss,  for  which  it  baa 
no  adequate  remedy  at  law.  The  complaint  a}80  set  forth  the  act  of  incorpora- 
tion of  the  city  of  Mt.  Vernon,  which  makes  it  the  duty  of  the  mayor  to  see 
that  the  ordinances  of  the  common  council  are  executed  and  to  arrest  persons 
violating  the  same,  and  also  pleads  various  statutes  by  which  it  is  made  the 
duty  of  the  police  commissioner  to  maintain  the  ordinances  of  the  city  and 
of  the  police  force  to  enforce  the  same.  The  complaint  asks  that  the  defend- 
ants be  enjoined  from  enforcing  the  said  ordinance,  or  interfering  with  the 
sale  of  said  newspapers,  and  that  the  ordinance  be  declared  invalid. 

The  defendants  demurred  to  the  complaint,  and  thereupon  both  parties 
moved  for  Judgment  upon  the  pleadings.  The  motion  of  the  defendants  was 
granted,  and  that  of  the  plaintiff  was  denied. 

Scott,  Gerard  &  Bowers,  of  New  York  City,  for  plaintiff. 

J.  Henry  Esser,  Corp.  Counsel,  of  Mt.  Vernon,  for  defendants. 

YOUNG,  J.  In  my  opinion  this  action  is  not  maintainable.  The 
well-established  rule  that  equity  will  not  interfere  to  prevent  the  en- 
forcement of  the  criminal  law  applies  to  the  facts  of  this  case.  De- 
laney  v.  Flood,  183  N.  Y.  323,  76  N.  E.  209,  2  L.  R.  A.  (N.  S.)  678, 
111  Am.  St.  Rep.  759,  5  Ann.  Cas.  480;  Davis  v.  American  Society, 
75  N.  Y.  362;  Suesskind  v.  Bingham,  125  App.  Div.  787,  110  N. 
Y.  Supp.  213 ;  Eden  Musee  American  Co.,  Ltd.,  v.  Bingham,  125  App. 
Div.  780,  110  N.  Y.  Supp.  210;  Yorkville  Amusement  Co,  v.  Bingham, 
64  Misc.  Rep.  636,  118  N,  Y.  Supp.  753. 

In  McGorie  v.  McAdoo,  113  App.  Div.  271,  99  N.  Y.  Supp.  47, 
Bums  V.  McAdoo,  113  App.  Div.  165,  99  N.  Y.  Supp.  51,  Levy  v. 
Bingham,  113  App.  Div.  424,  99  N.  Y.  Supp..  258,  and  Hagan  v.  Mc- 
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Adoo,  113  App.  Div.  506,  99  'N.  Y.  Supp.  255,  the  injunctions  up- 
held proceeded  upon  the  theory  that  the  officers  enjoined  were  tres- 
passers, and  it  was  made  very  clear  in  the  opinions  written  in  these 
cases  that  the  general  principle  laid  down  in  Delaney  v.  Flood,  supra, 
and  many  other  cases,  did  not  apply,  because  the  defendants  in  these 
cases  were  not  engaged  in  the  enforcement  of  the  criminal  law  at  all, 
but  had  gone  outside  the  law  and  become  common  trespassers. 

Ill  the  case  of  United  Traction  Co.  v.  City  of  Watervliet,  35  Misc. 
Rep.  392,  71  N.  Y.  Supp.  977,  relied  on  by  the  plaintiff,  it  appears  that 
at  least  one  of  the  grounds  upon  which  the  injunction  was  upheld 
was  the  inconvenience  and  discomfort  which  would  result  to  the  public 
if  the  enforcement  of  the  ordinance  in  question  was  permitted. 

The  motion  made  by  the  defendants  for  judgment  on  the  pleadings 
is  granted,  and  plaintiff's  motion  is  denied. 


GALLIN  r.  ALLEMANNIA  FIRB  INS.  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    November  22,  1918.) 

1.  Appearance  ^=»24(5) — ^Dbevctive  Sebvioe-^Waivbb  bv  Appsakangb. 

Summons  having  been  served  by  mail  on  supeiintendent  of  iBSurance, 
notice  of  appearance  by  four  Joint  fire  insurers,  required  to  appear  in  re- 
sponse to  Bucii  service,  in  order  to  plead  statute  of  limitations,  cannot  t>e 
construed  as  waiver  of  insufficiency,  under  Code  Civ.  Proc.  §  432,  of  sum- 
mons  upon  agents  of  two  of  Insurers,  particularly  vfh&ce  Insurers  had  no 
knowledge  of  attempted  service  on  .agents. 

2.  Insurance  ^=»278 — Wabrantt  of  Use  op  Premises — Breach. 

Statement  in  fire  policy  that  buildings  insured  were  used  as  dwellings 
Is  to  be  deemed  warranty,  which  is  breached  where  such  use  Is  not  the 
principal  use  of  buildings,  though  part  of  buildings  Is  occupied  for 
dwelling  purposes. 

3.  Insurance  ^=?>64i6(9) — ^Fuus  Insubance — Service  of  Pboper  Proofs — ^Bub- 

den  OF  Proof. 

Under  a  fire  policy  requiring  furnishing  of  satisfactory  proofs  of  loss^ 
etc.,  it  was  Incumbent  upon  insured  to  show  he  had  served  on  insurers 
proper  proofs  of  loss ;  it  not  being  enough  that  he  show  service  of  papers 
claimed  by  him  to  have  been  proofs  of  loss. 

4.  Insurance  «=»645(2) — Fire  Insurance — Proofs  of  Loss — Pusading. 

Insured's  furnishing  of  satisfactory  proofs  of  loss  being  a  condition  pre* 
cedent  to  his  recovery  on  his  fire  policy,  he  was  required  to  prove  full 
compliance  with  condition,  and,  such  compliance  being  denied  by  insurers, 
no  further  pleading  was  necessary  by  them  to  raise  issue. 

Shearn,  J.,  dissenting. 

Appeal  from  Trial  and  Special  Term,  New  York  County. 

Action  by  Barney  Gallin  against  the  Allemannia  Fire  Insurance  Com- 
pany and  others.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  motion  for  new  trial,  defendants  appeal.  Reversed,  and  com- 
plaint dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG. 
SMITH,  and  SHEARN,  JJ. 

^&»Foi  other  cases  see  same  topic  6  KEY-NUMBSR  in  ell  Key-Numbered  UlgesU  A  iBdezeB 
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Paricer,  Davis  &  Wagner,  of  New  York  City  (Arnold  L.  Davis,  of 
New  York  City,  of  counsel,  and  Guy  C.  Heatcr>  of  New  York  City, 
on  the  brief),  for  appellants. 

Goldstein  &  Goldstein,  of  New  York  City  (David  Goldstrin,  of  New 
York  City,  of  counsel),  for  respondent 

SMITH,  J.  On  or  about  the  5th  day  of  May,  1911,  the  four  insur- 
ance companies,  defendants,  issued  a  joint  policy  upon  three  sepa- 
rate buildings  in  the  village  of  Hurleyville,  Sullivan  county,  N.  Y.  The 
policy  covers  as  follows : 

"$1,500  on  the  two-story  frame  shingle-roof  building  and  additions,  includ- 
ing foundations,  heating  upi>aratus  and  connections,  plumbing,  electric  wiring, 
steam,  gas  and  water  pipes  and  fixtures,  window  and  door  screens,  occupied 
4w  a  dweWm0^  and 

"$1,000  on  the  one  half-story  frame  shingle-roof  building,  occupied  oi  a 
dwelling,  and 

"$500  on  the  frame  barn,  all  situate  on  the  southwest  side  of  Main  street.  In 
the  village  of  Hurleyville,  Sullivan  county,  New  York." 

[1]  These  buildings  were  burned  upon  October  16,  1911.  There- 
after, and  within  60  days  from  the  fire,  the  plaintiff's  attorneys  sent  to 
the  defendants'  agents  what  purported  to  be  proofs  of  loss.  These  so- 
called  proof s  of  loss  the  defendants  sought  to  return  to  plaintiff  by 
inclosing  them  in  an  envelope  directed  to  the  plaintiff  at  Hurleyville, 
with  the  statement  of  the  objections  made  thereto.  This  envelope, 
with  the  inclosure,  was  returned  to  the  defendants  as  not  delivered. 
Thereafter  the  defendants  inquired  of  the  plaintiff's  attorneys  what 
was  the  plaintiff's  address,  and  were  informed  that  any  communication 
to  the  plaintiff  might  be  sent  in  the  care  of  these  attorneys.  The 
defendants  at  once  sent  to  the  plaintiff,  in  the  care  of  these,  attorneys, 
the  claimed  proofs  of  loss  and  objections  thereto,  which  they  had 
mailed  to  the  plaintiff  at  Hurleyville.  No  new  proofs  of  loss  were 
served.  These  proofs  of  loss  were  not  introduced  in  evidence  by  the 
plaintiff,  and  upon  the  defendants'  attempt  to  introduce  them  in  evi- 
dence the  court  rejected  them,  upon  the  objection  of  the  plaintiff's  at- 
torneys. 

Thereafter,  and  upon  the  16th  day  of  October,  1912,  the  plaintiff  sent 
^  mail  to  the  superintendent  of  insurance  a  summons  in  this  action. 
This  summons  was  received  by'  the  superintendent  on  the  17th,  who 
admitted  service  as  of  that  date.  Plaintiff  also  had  served  upon  the 
16th  upon  two  agents  of  two  of  the  defendants  in  New  York  City  a 
summons  in  this  action.  The  service  upon  these  agents  was  clearly 
insufficient  to  commence  the  action,  because  not  within  the  require- 
ments of  section  432  of  the  Code  of  Civil  Procedure.  Plaintiff  now 
claims  that  defendants'  appearance  waived  the  insufficiency  of  the 
service.  If  service  upon  these  agents  had  been  the  only  service,  the 
notice  of  appearance  might  be  construed  as  a  waiver  of  defective 
service.  But  summons  had  been  served  on  the  superintendent  of  in- 
surance. The  defendants  were  required  to  appear  in  response  to  that 
service,  in  order  to  plead  the  statute  of  limitations.  The  appearance* 
theref ore,  in  the  action,  cannot  be  construed  as  a  waiver  of  defective 
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service  of  iSummons  upon  the  agents,  especially  as  it  is  contended  that 
defendants  had  no  knowledge  whatever  of  this  attempted  service  upon 
these  agents  before  the  trial. 

The  defendants  pleaded  the  short  statute  of  limitations  provided  in 
the  contract,  which  required  an  action  to  be  commenced  within  one 
year  after  the  fire.  This  plea  should  have  prevailed.  Inasmuch  as 
the  attempted  service  upon  the  agents  of  two  of  the  defendants  was 
insufficient,  plaintiif  must  rely  upon  his  service  upon  the  superinten- 
dent of  insurance ;  that  service  was  made  upon  the  17th  day  of  Oc- 
tober, 1912.  The  plaintiffs  attorneys  attempt  to  argue  that  this  fire 
did  not  occur  until  the  17th  day  of  October,  1911,  hut  the  testimony 
of  their  own  client  is  to  the  contrary.  The  only  testimony  which 
throws  any  doubt  upon  the  date  is  the  testimony  of  one  of  the  de- 
fendants' witnesses,  who  swore  that  he  did  not  remember  whether 
the  fire  occurred  upon  the  16th  or  17th.  This,  of  course,  is  negative 
testimony,  which  neither  proves  nor  disproves  either  date.  It  is  im- 
possible, therefore,  for  the  plaintiflf  to  escape  the  penalty  of  this  de- 
lay, and  the  complaint  should  have  been  dismissed  upon  that  ground. 

[2]  The  plaintiff  represented  in  the  policy  that  two  of  these  build- 
ings were  occupied  as  dwellings.  Neither  one  of  said  buildings  was 
principally  so  occupied.  One  of  them  consisted  of  rooms  downstairs 
which  were  used  as  a  store  or  as  a  blacksmith  and  wagon  shop,  with 
some  dwelling  rooms  on  the  second  floor  occupied  by  the  tenant.  The 
other  consisted  of  a  store  or  butcher  shop  upon  the  first  floor,  with 
**two  little  rooms"  upon  the  second  floor,  which  may  have  been  occu- 
pied. The  use  of  either  of  these  buildings  as  a  dwelling  was  inci- 
dental merely,  and  certainly  not  the  principal  use  to  which  these  build- 
ings were  put.  The  statement  in  the  policy  that  they  were  used  as  a 
dwelling  is  to  be  deemed  a  warranty  by  the  plaintiff,  and  as  such  use 
was  not  the  principal  use  it  is  clear  that  warranty  has  been  breached. 
Alexander  v.  Germania  Fire  Ins.  Co.,  66  N.  Y.  464,  23  Am.  Rep.  76; 
Maher  v.  Hibemia  Ins.  Co.,  67  N.  Y.  288;  Donley  v.  Glens  Falls  Ins. 
Co.,  184  N.  Y.  107,  76  N.  E.  914,  6  Ann.  Cas.  81.  It  is  not  enough 
that  part  of  the  building  was  occupied  as  a  dwelling  house^  as  long 
as  that  was  not  the  principal  purpose  for  which  the  building  was  used. 

[3,  4]  There  is  still  another  ground  upon  which  this  judgment  should 
be  reversed.  The  policy  required  the  furnishing  of  proofs  of  loss 
within  60  days  from  the  time  of  the  fire,  and  further  provided  that— 

''The  loss  shaU  not  heaame  poifoble  untU  60  days  after  the  notice^  a^cer- 
tainment,  ^stimcUe,  and  satisfactoi-y  proof  of  the  loss  herein  required  have 
been  received  hy  these  companies** 

The  policy  still  further  states : 

*Wo  suit  or  action,  on  this  policy,  for  the  recovery  of  any  daim  shaU  5c 
sustainable  in  atw  co'wrt  of  law  or  equity  until  after  full  oom^liance  hy  the 
insured  with  oXl  the  foregoing  requirements" 

In  order  to  recover,  therefore,  it  was  incumbent  upon  this  plaintiff 
to  show  that  he  had  served  upon  the  defendants  proper  proofs  of  loss. 
It  is  not  enough  that  he  show  service  of  papers  that  he  claims  to  have 
been  proofs  of  loss.    The  paper  that  was  in  fact  served  the  defendants 
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were  not  allowed  to  introduce  in  evidence,  nor  was  it  incumbent  upon 
the  defendants  in  the  first  instance  to  show  that  the  proofs  of  loss 
were  not  sufficient.  It  rested  with  the  plaintiff  to  show,  as  a  con- 
dition precedent  to  his  right  of  recovery,  the  service  of  the  proofs  of 
loss  containing  the  matters  required  to  be  contained  therein  by  the 
provisions  of  the  policy.  This  the  plaintiff  has  failed  to  do.  This  is 
answered  by  the  plaintiffs  attorneys  by  the  statement  that  no  such 
defense  is  pleaded.  As  long  as  it  is  a  condition  precedent  to  recovery, 
the  plaintiff  is  required  to  prove  full  compliance  with  such  condition. 
This  was  denied  bv  the  defendants^  and  no  further  pleading  is  neces- 
sary by  the  defendants  in  order  to  raise  the  issue. 

Other  questions  are  discussed  in  the  briefs,  which  it  is  not  neces- 
sary here  to  discuss,  in  view  of  the  conclusion  which  we  have  reached. 

The  judgment  should  be  reversed,  and,  inasmuch  as  the  action  is 
barred  by  the  statute  of  limitations,  the  judgment  and  order  should 
be  reversed,  with  costs,  and  the  complaint  should  be  dismissed,  with 
costs.    Order  filed. 

CLARKE,  P.  J.,  and  LAUGHUN  and  DOWUNG,  JJ.,  concur. 

SHEARN,  J.,  dissents. 


BiANHATTAN  FES  CO.,  Inc^  ▼.  MITTELSTABDT. 

(Supreme  Court,  Appellate  Term,  First  Departmoit.    November  19,  1918.) 

Appkal  and  Erbob  ^B9l23^— DBCiazoNa  BaEvncwABLs— Final  Jtjdoicent. 

Where  court,  to  landlord's  proceeding  to  recover  possession  of  property, 
made  order,  after  trial  without  a  Jury,  provldtog  that  a  warrant  issue 
putting  landlord  In  possession,  but  did  not  enter  final  order  as  required  by 
Code  CiY.  Proc.  8  2249,  appeal  from  that  part  of  order  fixing  amount  due 
will  be  dlsmlBsed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Ms* 
trict. 

Action  by  the  Manhattan  Fee  Company,  Incorporated,  against  Har- 
riet A.  Mtftelstaedt.  Final  order  made,  providing  that  a  warrant 
issue  putting  plaintiff  in  possession  of  realty  for  nonpayment  by  de- 
fendant of  rent,  after  a  trial  without  a  jury.  From  that  part  of  the 
order  fixing  the  amount  due  at  $30,  instead  of  $54.16,  plaintiff  ap- 
peals.   Appeal  dismissed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Bond  &  Babson,  of  New  York  City  Qames  P.  Callender,  of  New 
York  City,  of  counsel),  for  appellant. 

Horwitz  &  Rosston,  of  New  York  City  (William  Himlyn,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Appeal  dismissed,  without  costs.  No  final  or- 
der was  entered.  See  section  2249,  Code  Civ.  Proc.  The  instrument 
headed  "Judgment"  is  not  a  final  order. 
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AGUGLIA  T.  BAUSCH  &  LOMB  OPTICAL  CO. 
(Supreme  Court,  Special  Term,  Monroe  Ootinty.    November  4,  1918.) 

(Syllabus  by  the  Court.) 

1.  Negligence     ^c»113(8) — ^Pleadino — ^Neqativino     Contmbutoby     NBOLi- 

OENCE. 

Absence  of  contributory  negligence  need  not  be  alleged  in  an  action 
for  a  willful  wrong. 

2.  Daiiaqes  <g=>18 — ToETs— Impairment  of  Healtji. 

Impairment  of  health,  and  any  other  damages  which  are  the  direct  and 
proximate  results  of  a  wrongful  act,  may  be  recovered  In  such  an  action. 

3.  Landlobd  and  Tenant^  ^=»132(2) — Condition  of  Premises — Compulint— 

Demurrer. 

A  complaint  which  alleges  in  sabstance  that  a  landlord  wiUfully  shut 
off  the  water  on  the  premises  of  his  tenant,  whtf  eby  the  premises  were 
made  unsanitary  and  the  tenant  was  made  sick  and  suffered  other  dam- 
ages is  good  on  demurrer. 

•  Action  by  Thomas  Agttglia  against  the  Bausch  &  Lomb  Optical 
Company.  Demurrer  to  complaint  overruled,  with  leave  to  withdraw 
and  answer. 

McLean,  Duflfy  &  Kaelber,  of  Rochester  (Carl  F.  W.  Kaelber,  of 
Rochester,  of  counsel),  for  the  motion. 
Rocco  M.  Fischette,  of  Rochester,  opposed. 

RODENBECK,  J.  [1]  This  is  an  action  for  a  willful  injur>'. 
The  use  of  the  word  "negligent"  in  one  paragraph  is  surplusage,  and 
may  be  stricken  out  upon  motion.  Inconsistent  defenses  may  be 
pleaded,  but  not  causes  of  action  in  the  alternative.  The  plaintiff  must 
rely  upon  showing  that  the  injuries  complained  of  were  willfully  in- 
flicted. It  is  not  necessary  to  allege  in  such  an  action  that  the  plaintiff 
was  free  from  fault.  The  defendant  must  rely  upon  a  justification, 
and  cannot  rest  its  defense  upon  co;itributory  negligence,  which  has 
no  application  to  an  action  for  a  willful  injury.  Magar  v.  Hammond, 
183  N.  Y.  387,  392,  76  N.  E.  474,  3  L.  R.  A.  (N.  S.)  1038  T  Shearman 
&  Redfield  on  Negligence  (4th  Ed.)  §  64;  38  Cyc.  534. 

[2,  3]  An  action  by  a  tenant  against  a  landlord  may  be  based  upon 
contract,  negligence,  nuisance,  or  willful  injury.  This  case  is  of 
the  latter  class,  and  in  such  cases  all  the  damages  which  are  the  di- 
rect and  proximate  consequences  of  the  willful  act  may  be  recov- 
ered. Damages  to  health  and  incidental  expenses  are  no  exception, 
provided  a  direct  and  proximate  connection  caii  be  shown.  In  an 
action  on  a  lease  such  damages  in  the  absence  of  an  appropriate  cove- 
nant would  be  too  remote,  and  not  in  the  contemplation  of  the  par- 
ties (Chadwick  v.  Woodward,  13  Abb.  N.  C.  441),  but  not  so  where 
the  action  is  for  a  willful  wrong.  The  gist  of  the  plaintiff's  cause  of  ac- 
tion is  that  the  defendant  willfully  turned  off  the  water  in  his  tenement, 
which  act  made  the  plaintiff  sick  and  caused  him  other  damages.    A 
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landlord  may  not  willfully  injure  his  tenant  any  more  than  he  may 
inflict  such  injury  upon  a  third  person.  The  facts  set  forth  in  the 
complaint  are  assumed  to  be  true  for  the  purposes  of  this  motion, 
and  as  such  they  set  forth  a  cause  of  action. 

The  demurrer  is  overruled,  with  leave  to  withdraw  the  demurrer, 
and  answer  within  20  days  from  the  entry  of  an  order  in  accordance 
herewith,  upcm  the  payment  of  $10  costs. 

So  ordered. 


RUDOr^H  SAENCBR  OO.,  Ina,  ▼.  GIANT  SII^K  HTFRS.,  Inc. 
(Sapreine  Court,  AppeUate.  Term,  First  Department.     November  15,  1&1&) 

1.  Sates  ^=s>195-— Rescission — Waiyeb  op  Right. 

Aeceptanoe  by  aeUer  of  payment  ta  fuU  for  all  goods  d^vered  operated 
as  a  waiver  of  prior  delay  in  payments  Ify  buyer. 

2.  Sales  ^s»l72— Breach  by  Skixsr — Bxcuss. 

That  tbere  was  a  strike,  causing  a  10-day  shut-down  of  seller's  plant, 
and  other  labor  troubles  reducing  production  below  normal,  did  not  Justify 
seUer's  absolute  refusal  to  make  further  deliveries  at  any  time,  although 
contract  provided  that  seller  should  not  be  liable  for  late  or  non  delivery 
due  to  striHes,  etc. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Rudolph  Saenger  Company,  Incorporated,  against  the 
Giant  Silk  Manufacturers,  Incorporated.  From  a  judgment  for  de- 
fendant, entered  upon  a  verdict  and  from  an  order  denying  plaintiff's 
motion  to  set  aside  the  verdict,  and  for  a  new  trial,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

See,  also,  170  N.  Y.  Supp.  390. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Samuel  Fleischmaa,  of  New  York  City,  for  a|H>ellant. 
Joseph  &  Alvin  T.  Sapinsky,  of  New  York  City  (Alvin  Theo.  Sa- 
pinsky,  of  New  York  City,  of  counsel)^  for  respondent 

MULLAN,  J.  Plaintiff  sued  defendant  for  breach  of  contract  in 
refusing  absolutely  to  make  further  deliveries.  The  contract,  which 
consisted  of  three  orders,  provided  for  deliveries  in  installments.  In 
the  case  of  the  first  two  orders  installments  were  to  be  paid  for  ''net 
cash."  In  the  case  of  the  third  order  no  terms  were  stated.  From 
the  beginning  the  defendant  was  continuously  in  default  in  its  de- 
liveries. Plaintiff's  pa3a3ients  were  frequently  delayed  beyond  the 
time  allowed  in  a  "net  cash"  transaction,  A  shipment  on  account 
of  the  third  order  was  made  prior  to  the  completion  of  the  first  and 
second  orders,  which  the  third  order  was  in  terms  to  follow,  and  about 
this  and  other  matters  differences  of  opinion  arose,  which  were  finally 
settled  by  plaintiff's  paying  in  full  for  all  goods  received,  upon  de- 
fendant's agreement,  as  plaintiff  says,  to  submit  the  other  matters  to 
arbitration. 
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[1]  Plaintiff  contends  on  this  appeal  that  the  court  erred  in  refus- 
ing to  charge  the  jury  that  acceptance  of  this  pa3rmcnt  operated  as  a 
waiver  of  any  prior  delay  in  payments.  As  the  defendant  claimed 
that  the  prior  delay  gave  it  the  rig^t  to  rescind,  the  point  clearly  is 
well  taken. 

[2]  The  defendant's  contention  that  its  nondelivery  is  excusable 
under  a  clause  of  the  contract  providing  that  ^'seller  shall  not  be  held 
liable  because  of  late  or  non  delivery  due  to  strikes,  fires,  or  oflier  caus- 
es beyond  his  control,"  is  not  tenable.  It  appeared  merely  that  there 
was  a  strike  causing  a  10-day  shut-down  of  its  plant,  and  other  labor 
troubles  reducing  production  below  normal;  the  plant  being  in  con- 
stant operation,  except  for  the  10-day  period  referred  to.  This  sit- 
uation did  not  justify  an  absolute  refusal  to  deliver  at  any  time.  It 
is  significant  that  the  market  price  for  the  goods  had  risen. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


J.  G.  AUTO  TRUCKING  CORPORATION  y.  C0LJB3  &  DIXON,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department    November  19,  1018.> 

PliEADING  $=s»67-*ANTtCIPikTION  OF  DSFSIVSES^-IilBN  ClAHC 

Complaint  alleging  tbat  plaintiff,  being  the  owner  of  a  motor  truck,  left 
It  with  defendant  for  repairs,  that  defendant  refused  to  redeliver  upon 
plaintiff's  request  therefor,  to  plaintifTs  damage,  etc.,  was  not  required  to 
negative  defendant's  possible  claim  of  a  lien. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  the  J.  G.-  Auto  Trucking  Corporation  against  Cole  & 
Dixon,  Incorporated.  From  a  judgment  for  defendant  upon  the  plead- 
ings, plaintiff  appeals;  the  order  granting  defendant's  motion  for 
judgment  on  the  pleadings  also  being  brought  up  for  review.  Order 
and  judgment  reversed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Kleiner  &  Kleiner,  of  New  York  City  (Joseph  Kleiner  and  Lewis 
Nadel,  both  of  New  York  City,  of  counsel),  for  appellant. 
Samuel  Blumberg,  of  New  York  City,  for  respondent 

MULLAN,  J.  The  complaint,  attacked  for  insufficiency  on  motion, 
alleges  that  the  plaintiff,  being  the  owner  of  a  motor  truck,  left  it  with 
the  defendant  for  the  making  of  repairs ;  that  the  repairs  were  made ; 
that  the  plaintiff  requested  redelivery;  that  defendant  refused;  that 
plaintiff  is  damaged,  etc.  Defendant's  point  is  that  the  plaintiff  should 
have  anticipated  the  .defendant's  possible  claim  of  a  lien.  We  agree 
with  the  plaintiff  that  he  is  not  forced  into  "leaping  before  he  comes 
to  the  stile."    See  William  v.  Tilt,  36  N.  Y.  319,  323. 

Order  and  judgment  reversed,  with  $10  costs,  and  motion  denied, 
with  $10  costs.    All  concur.  ^^ 
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ATLAS  PBS6S,  Inc..  v.  FABBB  PIANO  CO. 
(Supreme  Conrt,  Appellate  Term,  First  Department.    November  19,  1918.) 

1.  Trial  «=>S39(3)--VEm)iCT— Amendment  oe  Corbection  by  Jubt— Remand- 

ing TO  Jury. 

In  an  action  Inrolvlng  a  counterclaim,  wbere  the  Jury  merely  found 
'for  the  defendant;"  the  verdict  shaold  have  been  remanded  to  the  jury 
for  correction  before  its  discharge. 

2.  Tbial  d=:»840(S>— Verdict^Amxhdmeiit  ob  Oobbeoxzon  by  Goubt— Amount 

OF  Reoovbby. 

In  an  action  involving  a  counterclaimt  where  the  Jury  merely  found 
"for  the  defendant,"  it  was  error,  in  making  up  the  Judgment,  to  add  to 
the  verdict  an  amount  upon  the  counterclaim* 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Atlas  Press,  Incorporated,  against  the  Faber  Piano 
Company.  From  a  judgment  for  the  defendant,  entered  supposedly 
upon  the  verdict  of  the  jury  open  defendant's  counterclaicci,  the  plain- 
tiff appeals.    Judgment  reversed,  and  new  trial  ordered. 

Argued  October  tenn,  1918,  before  GUY,  BIJUR,  and  MUI/- 
LAN,  JJ. 

Benjamin  Gassman,  of  New  York  City,  for  appellant 
Joseph  S.  Klein,  of  New  York  City,  for  respondent 

PER  CURIAM.  [1,2]  The  jury  found  merely  "for  the  defend- 
ant," and  it  was  error,  in  making  up  the  judgment,  to  add  to  the  ver- 
dict the  sum  of  $60.  The  correction  of  the  verdict  should  have  been 
made  in  a  proper  manner,  before  the  jury  was  discharged. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event 


PBOPLB  V.  HBINt^nr. 

(Westchester  County  Ck>urt    November  8,  1918.) 

Bbbach  or  THE  Peace  ^=>1 — Failure  to  Obey  Mayor's  Pboclamation — Riitg- 
ING  OF  Ohubch  Bells  to  CfeLEBKATs  War  Victory. 

Befusal  of  a  pastor  to  comply  with  mayor's  prodamatton  for  the 
ringing  of  church  bells  to  celebrate  the  victory  of  the  American  and 
Allied  troops  In  Prance,  even  If  a  riot  resulted  therefrom  did  not  violate 
Penal  Law,  S  48,  providing  that  person  who  wrongfully  commits  act  dis- 
turbing public  peace,  for  which  no  other  punishment  is  expressly  pre- 
scribed, is  guil^  of  a  misdemeanor. 

Appeal  from  Court  of  Special  Sessions. 

Edward  Heixdein  was  convicted  of  violating  Penal  Law  (Consol. 
Laws,  c.  40)  §  43,  providing  that  a  person  who  willfully  or  wrong- 
fully commits  any  act  which  seriously  disturbs  or  injures  the  public 
peace,  for  which  no  other  punishment  is  expressly  prescribed,  is 
guilty  of  a  misdemeanor,  and  appeals.    Reversed. 
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The  defendant  was  formerly  pastor  of  a  church  at  Mt.  Veraon, 
N.  Y.,  And  it  was  alleged  that  he  failed  to  obey  the  mayor's  procla- 
mation for  the  ringing  of  church  bells  to  celebrate  the  victory  of  the 
American  and  Allied  troops  in  France.  He  denied  having  heard  of 
the  proclamation  in  time  to  ring  the  bells  at  the  appointed  hour.  De- 
fendant was  fined  $200  and  sentenced  to  two  months  in  the  peniten- 
tiary ;  the  prison  sentence  being  suspended,  provided  he  kept  out  of 
Mt.  Vernon. 

Upon  appeal  it  was  contended  that,  whether  defendant  had  heard 
of  the  proclamation  or  not,  he  was  at  liberty  to  comply  or  refuse  to 
comply  therewith,  and  that  his  omission  to  ring  the  bells  could  not 
be  construed  as  a  willful  or  wrongful  act  within  section  43,  even  if 
a  riot  did  result. 

Joseph  H.  Hayes,  of  New  York  City,  for  appellant. 

Lee  Parsons  Davis,  Dist.  Atty.,  of  White  Plains,  for  the  People. 

YOUNG,  J.  The  defendant  may  have  been  indiscreet,  in  the  cir- 
cumstances, in  refusing  to  comply  with  the  mayor's  proclamation; 
•  but  the  case  is  utterly  barren  of  evidence  to  justify  his  conviction  of 
the  crime  alleged,  or  of  any  other  crime. 

The  judgment  of  conviction  should  be  reversed  in  its  entirety, 
and  the  fine  of  $200  paid  by  the  defendant  should  be  returned  to 
him.    Let  the  order  of  reversal  so  provide, 


<105  Misc.  Rep.  H8> 

In  re  SIMMS'  ESTATE. 

(Surrogate's  Court,  New  York  County.    November  18,  1918.) 

Marriage  ^s>40(11) — Burdkn  of  Proof. 

Proof  that  there  was  a  marriage  ceremony  by  one  claiming  to  be  a 
minister  was  prima  facie  proof  that  the  marriage  was  vaUd,  on  motion 
in  Surrogate's  Cqurt  by  alleged  wife  to  revoke  letters  granted  ex  parte 
to  the  mother  of  deceased,  and  cast  the  burden  on  the  mother  to  show  the 
invalidity  of  the  alleged  marriage. 

In  the  matter  of  the  estate  of  Charles  Simms,  deceased.  Applica- 
tion to  revoke  letters  granted  ex  parte  to  Sarah  Simms.  Application 
granted. 

Samuel  Rabinowitz,  of  New  York  City,  for  petitioner. 

Van  Zandt  &  Webb,  of  Nev^r  York  City,  for  administratrix. 

FOWLER,  S.  The  application  to  .revoke  letters  granted  ex  parte 
to  Sarah  Simms,  tthe  mother  of  the  deceased,  Charles  Simms,  was 
made  by  the  alleged  wife  of  Charles  Simms.  The  mother  denied 
marriage  of  her  son,  and  the  issue  came  on  for  hearing. 

On  the  hearing  before  me  k  marriage  was  established  by  those  ac- 
tually present  at  the  marriage  ceremony,  performed  on  the  17th  of 
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June,  1908,  at  No,  66  West  133d  street,  this  city,  by  one  claumng  to  be 
a  minister.  This  constituted  a  marriage  de  facto,  in  any  event,  which, 
was  sufficient  prima  facie  to  support  3iis  application.  The  burden  of 
proof  was  on  the  mother  to  show  the  invaUdity  of  the  alleged  mar- 
riage for  anv  reason.  Matter  of  Meehan,  ISO  App.  Div.  681,  135  N. 
Y.  Supp.  7z3.  It  is  always  presumed  that  a  marriage  was  duly  sol- 
emnized, Sichel  V.  Lambert,  IS  C.  B.  N.  S.  781.  Conformation  with 
the  law  is  always  presumed ;  never  the  contrary,  except  in  one  instance 
of  the  game  laws,  of  no  importance  here.  The  maxim,  "Omnia  prae- 
sumuntur  pro  matrimonio,"  or  "Semper  praesumitur  pro  matrimonio," 
is  a  very  rigid  one  in  our  law,  and  ought  to  be  so.  People  are  not 
expected  to  carry  around  with  them  proofs  of  thdr  marriage,  and  the 
presumptions  in  favor  of  their  marriage  are  most  liberally  made  in 
the  interest  of  decency  and  morality. 

The  mother  has  failed  utterly  to  support  the  burden  of  proof  rest- 
ing on  her,  and  the  application  to  revoke  her  letters  must  therefore  be 
granted.    Present  order. 


Ih  ro  HBLUiAl>rs  ESTATE. 

Appeal  of  FRIEDLANDER  et  al. 

(SarrogateTs  Coort,  New  York  County.    November  26,  191&) 

L  Taxation  «=»87J>(1) — ^Tbansfee  Tax — Pabtnership  Agreement. 

The  interest  of  deceased  partner  in  the  good  will  of  a  partnership 
passed  to  the  surviving  members  upon  decedent's  death,  and  is  taxable  at 
its  Ttliie,  even  .though  the  agreement  that  it  would  become  the  property  of 
the  survivors  ^'without  any  compensation"  was  for  a  valuable  considera- 
tion. 

2.  Taxation  «=>895Cl) — Transfer  Tax— Goob  WiLt/— Valtje. 

The  interest  of  the  deceased  partner  in  the  partnership's  good  will  is 
measured  by  the  extent  of  his  right  to  participate  in  the  profits,  on  which 
the  value  of  the  good  will  is  largely  based. 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  Julian  A.  Hell- 
man,  deceased.  William  S.  Friedlander  and  others,  as  surviving  rnem- 
bers  of  the  copartnership  of  Jacob  S.  Bernheimer  &  Co.,  appeal  from 
the  report  of  a  transfer  tax  appraiser  and  the  order  fixing  the  tax.  Re- 
port held  correct,  and  order  affirmed. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 
A-  Stem,  of  New  York  City,  for  surviving  partners. 

COHALAN,  S.  This  appeal  is  taken  by  William  S.  Friedlander 
and  Meyer  Stem,  the  surviving  members  of  the  copartnership  of 
Jacob  S.  Bernheimer  &  Co.,  from  the  report  of  the  transfer  tax  ap- 
praiser and  the  order  fixing  the  tax,  on  the  ground  that  the  appraiser 
has  reported  the  value  of  decedent's  interest  in  the  good  will  of  the 
firm  as  taxable,  and  on  the  further  ground  that  such  interest  has  been 
fixed  at  33%  per  cent,  of  the  whole,  instead  of  at  16  per  cent  thereof. 

^s»For  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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The  articles  of  copartnership  entered  into  on  December  27,  1916, 
between  the  decedent  and  the  appellants  provided : 

"In  the  event  of  the  dlssolntiaQ  of  the  oopartnershlp  by  reason  of  the  death 
of  any  member,  the  good  will  of  said  business  and  the  right  to  the  use  of 
the  firm  name,  and  all  trade-marks,  brands,  and  names*  shall  b^ong  to  and 
become  the  property  of  the  surriyors*  without  any  compensation,  and  shall 
form  no  part  of  the  assets  of  said  firm,  for  which  payment  or  allowances 
shall  be  made  by  the  survivors  to  the  representatives  of  the  deceased.*' 

The  transfer  tax  appraiser  has  found  the  value  of  the  good  will  of 
the  firm  to  be  the  sum  of  $394,251.36,  which  is  not  claimed  by  the 
beneficiaries  to  be  excessive.  One-third  of  this  sum  has  been  reported 
by  the  appraiser  as  taxable  against  the  surviving  partners  in  equal 
shares. 

[1]  The  interest  of  the  decedent  in  the  good  will  passed  to  the  sur- 
viving members  of  the  copartnership  by  the  death  of  the  decedent,  and 
is  taxable  at  its  value,  even  tfiough  the  agreement  that  it  should  become 
the  property  of  the  survivors  "without  any  compensation"  was  for  a 
valuable  consideration.  Matter  of  Cory,  177  App.  Div.  871,  164  N.  Y. 
Supp.  956,  affirmed  221  N.  Y.  612,  117  N.  E.  1065;  Matter  of  Orvis, 
179  App.  Div.  1,  166  N  Y.  Supp,  126,  affirmed  223  N.  Y.  1,  119  N. 
E.  88. 

[2]  The  second  ^ound  of  the  appeal  is  based  on  the  fact  that  the 
decedent's  contribution  to  the  capitd  of  the  copartnership  amounted  to 
about  16  per  cent,  of  the  whole.  The  agreement  between  the  partners 
provides,  however,  that  each  shall  share  in  the  profits  to  the  extent  of 
one-third.  The  decedent's  interest  in  the  good  will  is  measured  by 
the  extent  of  his  right  to  participate  in  the  profits  on  which  Ae  value 
of  the  good  will  is  largely  based. 

The  report  of  the  appraiser  is  correct,  and  the  order  fixing  the  tax 
will  be  affirmed. 
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WILSON  V.  BURNETT. 

(Supreme  Oomrt,  Special  Term,  Bile  OOtmty.   December  S,  1918.) 

h  Mabbiagk  ^=>11 — ^Priob  ISsistuhq  Mabbl^os. 

A  marriage  celebrated  after  an  Interlocutory  decree,  and  10  days  before 
a  final  decree,  of  divorce,  Is  void. 
2.  Mabbiaob  «=o22'-Ooicicon-Law  Mabkxaos. 

Where  parties  in  good  faith  enters  into  a  marriage;  void  becanae  cele- 
brated prior  to  time  final  divorce  decree  was  entered,  and  continued  to 
live  together  as  husband  and  wife  for  some  years  after  final  decree  was 
entered,  there  was  a  valid  bommon-law  marriaga 
8.  Mabbiaoe  «s»20(1) — OoMMow-IiAW  MabbiAgb— VAi^roiTT. 

By  reason  of  Laws  lOOT,  e  742,  repealing:  Laws  1901,  c.  989,  {  6,  cereh 
monial  marriages  are  no  longer  TeqniTed, .  and  a  commoiiL-law  marriage 
may  be  sustained,  where  parties  in  truth  and  Ib  fact  agr^  to  eater  Into 
and  sustain  the  marriage  relation.' 
4.  Mabbiaoe  «=s>40(4) — Common -Law  Mabbiaoe — ^PBEsuitrnow. 

Where  parties  coiiie  tog<ether  simply  for  pnrpose  oif  ffllclt  Intercourse 
while  there  is  a  legal  obstacle  to  majniage,  such  velatlciiui  are  prec^umed 
to  continue  after  the  obstacle  is  removed. 
6.  Mabbiaoe  ^ss>40(1) — PsBSUMrnoNs — Childbxit. 

Every  presumption  is  in  favor  of  the  validity  of  a  marriage,  whether 
there  are  children  or  not. 

Action  by  Qeti  R  Wilson  against,, Sadie  Rada  Farmer  Burnett  to 
annul  a  marriage.    Juc^;ment  £or  .defendant 

Sanford  T.  Church,  of  Albion,  for  plaintiff. 
Henry  W.  Fox,  of  Buffalo,  for  defendant 

WHEELER,  J.  [1]  This  action  is  brought  to  annul  the  marriage 
of  the  parties  on  the  ground-that  the  defendant  had  Another  husband 
living  at  the  tijcne  she  contracted'  her  marriage  vrith  the  plaintiff. 
The  defendant  does  not  answer,  but  comes  into  court  with  her  at- 
torney and  counsel  and  consents-  to  the  granting  of  any  judgment  the 
facts  will  warrant  The  faqts  as  presented  l^y  the  testimony  of.the 
parties  are  that  the  defendant  had  a  former  husband.  She  had  brought 
an  action  against  him  for  ai^  absolute  divorce.  An  interlQc;utory  de- 
cree had  been  entered  in  her  favor  in  that  action,  but  about  ten  days 
before  the  entry  of  the  final  decree  she  married  the  plaintiff.  This 
she  had  no  right  to  do,  as  her  former  n^arriage  was  not  dissolved  un- 
til the  entry  of  the  final  decree.  This  occurred  in  1914.  The  plaintiff 
testifies  that  at  the  time  of  his  marriage  to  the  defendant  he  did  not 
know  a  final  decree  in  the  divorce  action  had  not  been  entered.  We 
assume  that  the  defendant  supposed  the  interlocutory  decree  which 
had  been  entered  permitted  her  to  marry,  although  as  matter  oi  law 
she  was  in  error  in  that  respect,  and  the  marriage  void.  Pettit  v*  Pet- 
tit  105  App.  Div.  312,  93  N.  Y.  Supp.  1001.  The  evidence  further 
shows  that  from  the  time  of  their  marriage  in  1914,  until  about  a  week 
before  this  application  is  made,  the  plaintiff  and  defendant  have  lived 
together  as  man  and  wife. 

[2]  We  think  the  plaintiff  is  not  entitled  to  the  relief  asked,  for 
the   reason  that  the  facts  disclosed  make  out  a  valid  common-law 

^=s>F6r  oUx^r  cmm  sm  Mm«  topic  Is  KSY-NUMBBR  In  aU  Kfty-NUmlMnd  DlCflfte  A  IndeXM 
172N.Y.S.— 48 


Digitized  by 


Google 


CT4  172  NEW  YORK  SUPPLEMENT  (Sup.Ct. 

marriage.  After  the  adoption  of  chapter  339  of  the  Laws  of  1901, 
common-law  marriages  became  and  remained  invalid  until  the  law  was 
changed  in  1907.  In  that  year,  by  chapter  742,  various  amendments 
to  the  Domestic  Relations  Law  were  adopted.  Various  sections  were 
repealed,  among  them  section  6,  adopted  in  1901,  prohibiting,  and 
declaring  void,  marriages  contracted  otherwise  than  in  the  manner 
prescribed  by  the  article  containing  that  section.  In  the  Matter  of 
Ziegler  v.  Cassidy's  Sons,  220  N.  Y.  98,  115  N.  E.  471,  Ann.  Cas. 
1917E,  248,  the  Court  of  Appeals  has  construed  the  effect  of  the 
amendment  referred  to,  and  held  that  the  law  originally  prevailing 
again  came  into  operation  and  effect,and  common-law  marriages  again 
became  valid.  See,  also,  Hinman  v.  Hinman,  147  Aop.  Div.  452,  131 
N.  Y.  Supp.  861,  affirmed  in  206  N.  Y.  653,  99  N.  E.  1108;  AUerton 
V.  Allerton,  104  Misc.  Rep.  627,  172  N.  Y.  Supp.  152. 

Cases  will  be  found  holding  that  the  fact  that  the  parties  to  the 
second  marriage  lived  together  after  the  entry  of  a  final  judgment  does 
not  constitute  a  ratification  of  a  void  marriage.  Pettit  v.  Pettit,  105 
App.  Div.  312,  93  N.  Y.  Supp.  1001 ;  McCuilen  v.  McCullen,  162 
App.  Div.  599,  147  N,  Y.  Supp.  1069.  In  the  Pettit  Case  the  court 
based  its  decision  upon  the  provisions  of  chapter  339  of  the  Laws  of 
1901,  before  the  subsequent  amendments  were  passed  by  the  Legis- 
lature, holdfng  that  under  that  act  no  contract  of  marriage  aside  from 
a  ceremonial  marriage,  except  in  writing  signed  by  both  parties,  was 
valid.  In  the  case  of  McCullen  v.  McCullen  the  decision  of  the  court 
was  based  upon  the  same  grounds. 

[3]  Now,  however,  by  reason  of  the  amendments  of  1907,  cere- 
monial marriages  are  no  longer  required,  and  the  old  common-law 
marriage  may -be  sustained,  provided  the  facts  presented  justify  the 
finding  of  fact  that  the  parties  did  in  truth  and  4n  fact  agree  to  enter 
into  and  sustain  the  marriage  relation.  Accordingly  it  was  held  in 
Summo  v.  Snare  &  Triest  Co.,  166  App.  Div.  425,  152  N.  Y.  Supp.  29, 
where  a  decedent,  when  living  in  Italy,  had  entered  into  meretricious 
relations  with  a  woman  at  a  time  when  she  had  a  husband  and  he  had 
a  wife  living,  and  they  thereafter  came  to  this  country  and  cohabited 
together  in  all  respects  as  husband  and  wife,  and  children  were  bom 
to  them  and  baptized  in  the  father's  name,  and  during  such  intercourse 
the  lawful  wife  and  husband  of  the  parties  died,  permitting  their 
lawful  marriage,  that  an  agreement  between  them  to  be  lawful  husband 
and  wife  made  them  such,  and  the  children  of  such  marriage  became 
legitimate,  although  there  was  no  ceremonial  marriage.  After  the 
removal  of  legal  impediments,  parties  may  become  by  agreement  law- 
ful husband  and  wife,  although  their  previous  relations  may  have  been 
unlawful.  Summo  v.  Snare  &  Triest  Co.,  166  App.  Div.  431,  152  N. 
Y.  Supp.  29. 

Bearing  in  mind,  therefore,  these  general  principles  of  law,  the 
question  presented  is  whether,  from  the  facts  now  appearing,  the  court 
is  justified  in  holding  that  after  the  final  judgment  of  divorce  in  favor 
of  the  defendant  against  her  former  husband  had  been  entered,  and 
the  legal  impediment  removed  to  her  marriage,  the  plaintiff  and  the 
defendant  in  fact  consented  and  agreed  to  be  husband  and  wife.     If 
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thev  did,  then  their  marriage  is  valid,  and  this  court  cannot  annul  it, 
and  should  not. 

[4]  In  the  beginning  it  should  be  borne  in  mind  that,  while  the 
marriage  of  the  parties  in  August,  1914,  was  illegal,  nevertheless  it 
apparently  was  made  in  good  faith,  with  the' purpose  and  intent  of 
both  to  contract  a  valid  marriage.  In  :this  respect  it  differs  from  cases 
where  parties  come  together  simply  for  purposes  of  illicit  intercourse. 
Where  such  relations  are  originally  established  they  arc  presumed 
to  continue.  Here,  however,  it  was  the  evident  purpose  of  the  plain- 
tiff and  defendant  to  be  legally  married,  and  to  assume  toward  each 
other  the  mutual  obligations  of  husband  and  wife.  When  the  legal 
impediment  to  their  marriage  was  removed,  they  continued  to  live 
together  as  husband  and  wife  for  more  than  four  years,  and  while 
the  testimony  is  very  meager  the  only  fair  inference  is  that  they  held 
themselves  out  to  the  public, as  such,  and  beyond  any  question  intended 
to  continue  that  relationship,  until  suddenly,  for  some  reason  not  dis- 
closed, they  agreed  to  ask  tliis  court  to  annul  the  marriage:  The  court 
can  reach  but  one  conclusion  under  such  circumstances,  and  that  is 
that  after  the  impediment  against  a  legal  marriage  was  removed  they 
each  consented  and  agreed  to  continiie  their  relations  as  husband  and 
wife,  and  acted  accordingly.  This  made  out  a  good  common-law  mar- 
riage, as  we  have  already  seen.  There  are  no  children  as  the  issue  of 
this  marriage ;  but,  had  there  been  such  issue,  no  court,  we  take  it, 
would  have  decided  the  children  illegitimate. 

[S]  It  makes  no  difference  in  principle,  however,  whether  there 
are  children  or  not.  Every  presumption  is  in  favor  of  the  validity  of 
a  marriage  (Allerton  v.  AJlerton,  104  Misc.  Rep.  627,  172  N.  Y.  Supp. 
152;  In  re  Biersack,  96  Misc.  Rep.  161,  159  N.  Y.  Supp.  519;  Fagin 
V.  Fagin,  88  Misc.  Rep.  304,  151  N.  Y.  Supp.  809;  Price  v.  Tomp- 
kins, 171  N.  Y.  Supp.  844),  and  the  relation  established  and  recog- 
nized for  die  time  this  one  had  been  ovight  not  to  be  lightly  set  aside 
at  the  mere  wish  and  suggestion  of  the  parties.  The  marriage  relation 
is  too  sacred  to  be  thus  trifled  with. 

The  plaintiff's  application  is  denied. 

So  ordered. 


OOLT-STRATTON  CO.  v.  GOLDMAN, 
(Supreme  Court,  Appellate  Term,  First  Department.    November  26, 1918.) 

1.  PBiivoiPAii  AWD  Agent  i#=»101(4) — Authobitt  to  Order  Repairs. 

Automobile  owner  was  not  concluded  by  orders  for  repairs  given  by 
dLauffeur,  unlaws  he  authorized  work. 

2.  New  Trial  ^s»0& — ^Newly  Disoovbrkd  Evidence — Essential  Conditions* 

To  warrant  new  trial  for  newly  discovered  evidence,  it  must  appear 
evidence  was  discovered  since  trial,  could  not  have  been  obtained  for 
trial  by  reasonable  diligence,  is  not  merely  cumulative,  and  would 
probably  have  changed  result 

3.  New  Trial  ^=»10S(2)— Newlt  Discovered  Evidence — Sttfficienct. 

In  action  for  value  of  repairs  to  automobile,  repair  orders  given  plain- 
tiff by  defendant*s  chauffeur,  and  which  had  not  been  kept  in  plaintiff's 

^s»For  other  cases  see  same  topic  &  KST-NUMBER  in  all  Key-Numbered  Dii^ests  &  Indexee 
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lictive  flies,  bat  a  storeroom  for  (Ad  recordB,  held  Insufflcteat  to  warrant 
new  trial  for  newly  discovered  evidence. 

Appeal  from  Municipal  Court,  Borough  of  Maafaattan,  Third  Dis- 
trict. 

Action  by  the  Colt-Stratton  Company  against  Manfred  Goldman. 
From  an  order  vacating  a  judgment  for  def endant,  and  granting  plain- 
tiflf  new  trial,  on  the  ground  of  newly  discovered  evidence,  defendaiit 
appeals.     Order  reversed,  and  judgment  for  defendant  reinstated 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUV 
LAN,  JJ. 

Feiner  &  Maass,  of  New  York  City  (Thomas  F.  Thornton,  of  coun- 
sel), for  appellant. 
Francis  D.  Haines,  of  New  York  City,  for  respondent. 

GUY,  J.  The  issue  litigated  by  the  parties  (the  pleadings  not  be- 
ing returned)  was  whether  plaintiff  was  entitled  to  recover  $620.47, 
the  value  of  repairs,  with  interest,  alleged  to  have  been  made  by  plain- 
tiff*to  defendant's  automobile.  Defendant  claimed  that  the  only  con- 
tract he  made  with  plaintiff  was  to  make  repairs  according  to  estimate 
received  by  him  from  plaintiff,  showing  a  total  charge  of  $266.05; 
that  he  authorized  no  other  work  to  be  done ;  that  the  work  was  not 
done  in  a  workmanlike  manner,  by  reasoa  of  which  the  automobile 
broke  down,  so  that  plaintiff  was  not  entitled  tetany  recovery.  The 
jury  found  for  the  defendant,  and  on  plaintiff's  motion  the  trial  court 
vacated  the  judgment  and  granted  ^  new  trial  upon  the  ground  of 
newly  discovered  evidence.  The  plaintiff's  claim  was  corroborated 
by  the  testimony. of  one  Walsh,  the  chauffeur  of  the  defendant,  that 
the  dealings  were  had  between  the  parties.  That  witness  testified 
•  he  gave  a  written  order  for  all  the  work  that  was  done. 

The  order  appealed  from  was  made  upon  affidavits  of  officers  of 
the  defendant  company,  stating  that  since  the  trial  they  had  found  tiic 
written  orders  of  the  defendant's  chauffeur  for  the  doing  of  the  work, 
and  that  by  reason  of  a  change  in  the  management  of  the  company 
the  papers  had  not  been  kept  **in  the  active  files  of  the  company," 
but  were  kept  in  a  storeroom  containing  old  records. 

[1]  In  no  sense,  however,  are  these  orders  ^ven  by  Walsh  newly 
discovered  evidence,  for  plaintiff's  employe,  Mcllvrid,  testified  to  the 
existence  of  the  orders-^that  thtfy  were  not  in  his  possession,  but 
ought  to  be  in  the  possession  of  the  company ;  that  "the  conq)any  has 
got  the  papers,  either  the  company  or  the  attorney."  And  the  court 
asked  the  same  witness^  "Couldn't  you  get  that  order  by  2  o'clock?" 
to  which  the  witness  replied,  "I  cannot,  I  have  not  the  order,  don't 
know  where  it  is;  our  people  have  moved  in  the  meantime."  No 
proof  was  given  tending  to  show  that  any  search  had  been  made  for 
the  orders,  either  in  preparation  for  the  trial  or  during  the  trial.  Fur- 
ther, defendant  would  not  be  concluded  by  the  orders  given  by  his 
chauffeur,  unless  he  authorized  the  work  called  for  ^"  the  orders  to 
be  done.  Defendant's  theory  was  that  he  authorized  no  work  in  addi- 
tion to  that  required  by  the  written  estimate  of  $266.05,  although 
he  stated  he  was  willing  to  pay  more  if  the  car  worked  properly  aft- 
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er  the  repairs  were  made;  and  the  issties  sutenitted  to  the  jury  were 
not  simply  whether  the  orders  were  given  by  Walsh,  but  whether 
any  orders  for  repairs  over  and  above  t^e  stated  sum  of  $266.05  were 
given  and  authorized  by  defendant — defendant'js.  employ^  testifying, 
as  before  stated,  that  each  and  every  order. that  he^ve  w?^  in  writ- 
ing. 

[2,3]  To  warrant  the  grantii^g  of  a  new  trial  on  the  ground  of 
newly  discovered  pyidenc^,  it  must;  appear  that  tjie  .^viden<;e  was  dis- 
covered since  the  triaj,  that  it  could  not  have  bqe^,  obtai^ied  upon  the 
trial  in  the  exercise  of  reasonable  diligence,  thft.it  is. not  merely 
cumulative,  and  that  its  character  isr.such  that  it  would  probably  have 
changed  the  result,  ,Glassford  v.  Lewis^  82  Hun,  46,  31  N..Y.  Supp. 
162.  The  plaintifTs  proofs  on  the  motipn  failed  to  bring  the  case  with- 
in the  well-established  rule,  and  the  order  was  erroneously  granted. 

Order  reversed,  with. $30  costs  to  appellant,. and  judgment  on  th^ 
verdict  reinstated.    All  concur.     . 


T.  H.  SYMINGTON  CO,  v.  JOBN  1?HOMS0N  P11J5SS  CO.,  Inc. 

(Supreme  Court»  Special  Term,.  Monroe  County.    NoyemJber  9, 19i&) 

(Syllabus  hf  the  Oovrt.) 

PLEADIKCf  ^S»d64(2K-AlVBWB  A*D  C0T7irrEBCLAIlf**BBLKyAlVCt — Statotes. 

Under  sectldns  600,  &45»  and  546>  of  the  Code  of  •OMl  Procedui^e,  ^bere 
a  counterclaim  18  baaed  upon  a  written  contrail,  allegatlaois  at  knowledge 
on  the  part  of  the  contracting  paxties  of  special  circumstances  as  a  basis 
for  special  damages  are  relevant,  and  should  not  be  stricken  out  upon 
motion;  but  negotiations  and  conversations  prior  to  such  p,  contract, 
which  contract  is  not  obscure,  are  merged  in  It,  and  should  be'  eliminated 
from  the  pleading^  as  well  as  allegations  relating  to  a  briea^  of,  warranty, 
where  the  sole  claim  la  one  for.  damages  for  nondelivery. 

Action  by  the  "T.  H.  Symington  Company  against  the  John  Thom- 
son Press  Company,  Incorporated.  On  motion  to  strike  out  and  make 
more  definite  certam  parts  of  the  counterclaim.  Granted,  with  leave  to 
sei^e  amended  answer  and  counterclaim. 

This  action  was  brought  to  recoVer  the  sum  of  $30,S12.40,  the  balan'ce  due 
on  a  contract  f6r  the  ^ale  and  delivery  of  a  battery  of  machines  to  manufao- 
ture  shrapnel  shells«  -  The  contract  was  made  by  correspondenibe.  The  defend- 
ant claims  that  at  the  time  that  the  contract  was  made  it  had  another  con- 
tract to  manufacture  shells  for  the  Bethlehem  Steel  Corporation,  which  was 
known  to  the  plaintiff.  It  Is  claimed  that  the  plaiiltiff  defaulted  on  its  con- 
tract in  the  delivery  of  tUe  machines,  and  that  it  conse<|uence  the  contract 
with  tlie  BetbaebeKn  Steel  Corporation  was  canceled.  A  counterclaim  tar 
damages  In  the  sum  of  (206^249.95  Is  set  i^^ .  The  plaintiiC  has  moved  to  make 
certain  allegations  In  the  counterclaim  more  definite  and  certain,  and  to 
strike  out  other  allegations.  There  are  allegations  In  the  counterclaim  which 
seem  to  be  based  upon  the  theory  that  there  was  a  breach  of  warranty,  and 
other  allegations  appropriate  to  a  claim  for  damages. for  default  in  deliTery. 
On  the  argument  the  d^endant  conceded  that  its  counterdaim-  was  not 
based  upon  a  breach  of  warranty^  and  that  its  only  daim  was  one  for  spedal 
damages.  The  claim  for  special  damages  artges  out  of  the  circumstances  of 
tlie  B^hleiiem  Steel  Corporation  contract,  alleged  to  have  been  called  to  tl»e 
attention,  of  the  plalntiil.    The  purpose  of  this  motion  is  to  narrow  the  ooun- 
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terdalm  to  a  cauae  of  action  based  upon  the  nondelivery  ot  tlie  machines,  and 
to  eliminate  allegations  In  relation  to  other  matters. 

Symington,  Dinneen  &  Thomas,  of  Rochester  (John  F,  Thomas,  of 
Rochester,  of  counsel),  for  the  motion. 

Henry  L.  Sprague,  of  New  York  City,  opposed. 

RODENBECK,  J.  Under  section  500  of  the  Code  of  Civil  Pro- 
cedure, a  counterclaim  is  required  to  be  expressed  in  "ordinary  and 
concise  language  without  repetition."  Under  section  545,  irrelevant, 
redundant,  or  scandalous  matter  in  a  pleading  may  be  stricken  out  up- 
on motion  of  the  person  aggrieved  thereby.  Under  section  546,  where 
denials  or  allegations  in  a  pleading  are  so  indefinite  or  uncertain  that 
the  precise  meaning  or  ap^ication  thereof  is  not  apparent,  the  court 
may  require  the  pleading  to  be  made  definite  &nd  certain  by  amend- 
ment. Under  these  statutory  provisions,  and  the  decisions  thereunder, 
the  denial  in  paragraph  3  is  sufficiently  definite. 

The  defendant  admits  that  a  contract  was  made,  but  denies  that  the 
particular  contract  referred  to  in  the  complaint  was  made.    The  seventh 
and  eighth  paragraphs,  down  to  and  including  the  words  "contract  as 
follows,"  are  irrelevant,  and  should  be  stricken  out.    They  constitute 
facts  and  negotiations  prior  to  the  execution  of  the  written  contract, 
which  have  no  bearing  upon  the  issues.     They  are  inadmissible  for 
the  purpose  of  varying  the  terms  of  the  contract,  and,  if  not  offered 
for  that  purpose,  the  contract  being  plain  and  complete,  they  are  not 
relevant  at  all.     It  is  immaterial  what  information  the  parties  may 
have  had  before  they  entered  intp  the  written  contract,  except  as  bear- 
ing upon  the  question  of  specisd  damages.     The  contract  speaks  for 
itself.    The  ninth,  tenth,  and  eleventh  paragraphs,  except  the  words, 
"and  warranted  and  guaranteed  all  its  terms  and  provisions,"  should 
be  allowed  to  stand  as  allegations  of  circumstances  upon  which  de- 
fendant bases  its  claim  to  special  damages.    The*  words  in  the  elev- 
enth paragraph,  "and  warranted  and  guaranteed  all  its  terms  and  pro- 
visions," should  be  stricken  out  as  allegations  designed  to  vary  the 
terms  of  a  complete  written  agreement,  and  as  not  within  the  cause  of 
action  for  nondelivery.    The  twelfth  paragraph  should  be  stricken  out 
as  irrelevant  and  immaterial,  consisting  of  facts  relating  to  the  nego- 
tiations preceding  the  written  contract,  and  not  bearing  upon  the  ques- 
tion of  special  damages,  and  also  as  statements  of  evidence.     The 
words  objected  to  in  the  fourteenth  paragraph,  "notwithstanding  the 
representations  of  the  plaintiff,"  may  refer  to  the  contract  with  the 
Bethlehem  Steel  Corporation,  and  should  therefore  stand.    In  redraw- 
ing the  answer  that  fact  should  be  made  clear.    The  defendants  should 
be  required  to  state  more  definitely,  under  the  allegations  contained 
in  the  fourteenth  paragraph  of  the  answer,  whether  the  default  re- 
ferred to  was  due  to  a  failure  to  deliver  the  original  45  machines  under 
the  written  contract  as  modified,  or  to  a  refusal  to  deliver  additional 
machines,  and  should  give  the  date  of  the  complete  delivery  as  claim- 
ed by  the  defendant,  and  the  date  when  it  claims  the  machinery  be- 
came effective  and  capable  of  conducting  satisfactorily  a  sequence  of 
operations  in  the  machining  and  finishing  of  the  shells.    The  defend- 
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ant  should  state  in  its  seventeenth  par^aph  the  date  o!  Uie  demand 
made  upon  pJaintiflF  referred  to.  The  items  of  damage  in  paragraph  17, 
subd.  1,  should  be  stricken  out.  The  only  foundation  for  such  dam« 
ages  would  be  a  breach  of  a  warranty  which  is  not  claimed.  The  fifth 
subdivision  of  paragraph  17  should  not  be  stricken  out.  It  may  refer 
to  damages  arising  from  nondelivery. 

Loss  of  prospective  profits  are  recoverable  under  certain  circum- 
stances. There  is  only  one  cause  of  action  stated  in  the  counterclaim, 
and  there  is  no  occasion  for  an  order  separating  the  causes  of  action. 
The  cause  of  action  alleged  is  for  a  breach  of  a  contract  based  upon 
nondelivery.  It  was  conceded  on  the  argument  that  the  counterclaim 
was  not  based  upon  a  breach  of  warranty,  and  therefore  all  allegations 
in  the  answer  relating  to  that  subject  should  be  stricken  out.  A  cause 
of  action  for  breach  of  warranty,  which  has  lapsed  by  reason  of  a 
failure  to  give  notice,  cannot  be  revived  under  the  guise  of  a  claim 
for  special  damages. 

The  defendant  may  serve  an  amended  answer,  in  accordance  here- 
with, within  20  days  from  the  service  of  a  copy  of  this  order  and  up- 
on the  payment  of  $10  costs  of  motion. 

So  ordered,  \ 


TUCHOLKA  v.  WESTERN  ASSUR.  CO.  OP  TOKONTO.  CANADA, 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    November  20,  1918.) 

Appeal  and  Ebrob  «=»927(3) — ^Dismissal  of  Action — ^Review. 

Where  plalntUT  did  not  consent  to  a  trial  by  the  court,  and  the  court 
dismissed  the  action,  the  plaintiff  is  entitled  on  appeal  to  the  most  favor- 
able inferences  to  be  drawn  from  the  statement  of  facts. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  John  Tucholka  against  the  Western  Assurance  Company 
of  Toronto,  Canada.  Judgment  for  defendant,  and  plaintiflf  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE 
ANGELIS,  and  HUBBS,  JJ. 

Leo  F.  Tucholka,  of  Buffalo  (Thomas  E.  Boyd,  of  Buffalo,  of  coun- 
sel), for  appellant. 

Shire  &  Jellinek,  of  Buffalo  (Vernon  Cole,  of  Buffalo,  of  counsel), 
for  respondent. 

PER  CURIAM.  While  we  are  of  the  opinion  that,  if  the  policy 
did  not  become  effective  before  the  fire  occurred,  the  complaint  was 
properly  dismissed,  we  think  the  trial  court  erred  in  so  deciding  as  a 
matter  of  law,  upon  the  facts  and  circumstances  as  they  were  claimed 
to  be  by  plaintiff's  counsel  upon  the  trial.  Raintiff  did  not  consent  to 
a  trial  by  the  court.  He  is  therefore  entitled  to  the  most  favorable 
inferences  to  be  drawn  from  the  statement  of  facts.  We  think  it  is 
fairly  clear  from  the  entire  colloquy  between  court  and  counsel  that 
plaintiff's  counsel  claimed  that  the  renewal  policy  was  effective  from 
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the  ddte  6f  issue,  and  that  only  tfie  time  of  payment  of  the  premium 
.had  been  postponed.  It  may  well  be  that  he  will  not  be  able  to  estab- 
lish that,  but  he  should  at  least  be  given  a  chance  to  gire  his  evidence 
•and  have  a  trial  of  the  controversy. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  the  event 


EL1USN£3R  v.  WICKHAM. 
(Supreme  Court,  Aj^iellate  Division,  Third  Department.    November  22,  101&) 

1.  Wills  «=»5S(2)— Contract  to  Devise — Evidence  or  Existence. 

In  action  on  contract  to  devise  land,  written  contract  should  be  produced, 
or,  If  bafied  upon  parol  evidence,  such,  evidence  should  be  given  or  o(»Tobo- 
rated  In  all  substantial  particulars  by  disinterested  witnesses. 

2.  Specifio  Pesfobicance  <@==>8 — Discbetion  of  Coubt. 

A  right  to  a  q?eclfic  performance  of  a  contract,  rests  In  Judicial  dis- 
cretion. 

3.  Specifio  Pbbformance  ^=»28(1) — Contracts  Enforceable — ^Attornet. 

To  authorize  court  of  equity  to  grant  specific  performance  of  a  con- 
tract, a  contract  must  be  reasonably  certaip  as  to  Its  subject-matter,  its 
stipulations.  Its  purposes^  Its  parties,  and  fhe  circumstances  under  which 
It  was  made. 

4.  Specific  Performance  <S=»51 — Contracts  Enforceable — Fairness. 

A  contract,  to  be  entitled  to  spedflc  performance^  must  be  fair  and 
Just,  and  Its  enforcement  equitable. 

5.  Specific  Performance  ^=»86 — Contracts  Enfoboeabud — Contract  to  De- 

vise Land.  .     . 

Where  testator,  at  time  of  execution  o;f  will,  proposed  to  give  grand- 
.  daughter,  who  had  been  living  with  him,  an  Interest  In  his  real  estate, 
subject  to  a  life  estate  of  his  son,  the  granddaughter's  father,  but  willed 
property  direct  to  son,  upon  son's  threat  to  contest  will,  and  his  agree- 
ment to  will  to  the  granddaughter  the  property,  the  granddaogbter  was 
entitied  to  specific  performance  of  such  ag^'cement,^  upon  son'is  fiallare  to 
will  her  the  property." 

6.  Specific  Performance  <@=>86 — Wills  «=»5S(1) — Contract  to  Devise — Va- 

lidity. 

An  agreement,  on  good  consideration  and  without  fraud  or  nndue  Influ- 
ence, to  devise  land,  is  valid,  and  will  be  enforced  by  compelling  a  ood- 
veyance  from  heirs  of  promisor  or  purchasers  with  notice  from  him  in 
his  lifetime. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Schuyler  County, 

Action  by  Bertha  Hausner  against  Nora  E.  Wickham,  individually 
and  as  sole  executrix  of  the  last  will  and  testament  of  Myron  Wick- 
ham, deceased.  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  Davis,  J.,  in  the  trial  court: 

This  action  Is  brought  to  obtain  specific  performance  of  an  alleged  agree- 
ment by  Myron  Wlcbham  to  make  a  will  derlslng  an  untUrlded  one-half  Inter- 
est In  a  farm  ,to  the  pl&intlff.  This  agreement,  it  was  claimed,  was  entered 
Into  with  Ills  father,  George  C.  "Wickham,  at  a  time  when  the  latter  (then  being 
the  owner  of  the  farm)  \yas  proposing  to  make  a  will  giving  one-half  of  the 
farm  to  the  plaintiff. 
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[1]  The  rule  is  weD  efitabltshed  ^y  thd  lAgA^Ht  JudioMl  antfaortty  ttat  "sadi 

contracts  shonld  be  In  writing,  and  the  writhig  should  be  iHrodiiced,  or,  Iff 
ever  based  npon  parol  evidence,  It  should  be  given  or  corroborated  In  all  sub* 
Btantlal  particulars  by  disinterested  witnesses.  Unlesi^  they  are  eslaUiflbed 
dearly  by  satisfactory  proofs  and  ars  equitable^  spaelflc  ptdonoBncm  Aould 
not  be  decreed."  Hamlin  v.  Stevens,  177  N.  T.  2»,  at  page  50,  69  N.  B.  lia  at 
page  122.  See  also  Mahaney  r.  Oarr,  1T5  N.  Y.  454,  67  N.  B.  903;  Rossoau  v. 
Rouss,  180  N.  T.  lie.  72  N.  E.  916;  Taylor  ▼.  Hlggs,  202  N.  Y.  65,  96  N.  E.  3a 

The  Hamlin  Oase,  the  Rosseau  Case,  and  the  Mahan^  Case  were  cases 
where  a  child,  npt  legalfc^  adox>ted  and  not  legally  entitled  ta  share  In  tho 
estate,  was  scteking  to  enforce  a  contract,  alleged  to  have  been  entered  into  by 
the  decedent  prior  to  his  death,  to  pay  or  devise  some  substantial  sum  or  In* 
terest  In  his  estate  to  a  person  not  his  kin,  to  the  detriment  of  those  who  would 
otherwise  be  entitled  to  his  property.  In  the  Tftyio*  Case,  the  sons  by  a 
former  marriage  claimed  that,  by  threatening  to  contest  thelp  father's  wUl^ 
they  obtained  an  agreement  from  the  widow  t«i  leave  them  on  h»r  dedeas6'aU 
the  property  she  had  received  from  her  husband,  in  consideration  of  tkeit 
allowing  the  will  to'  go  to  probate.  .    i      ,  .    • 

In  this  case  the  platnjfcilf ,  was  the  granddaughter  of  George  C.  ^ickham  and 
the  daughter  of  Myfon  \Hckham,  the  two  parties  to  the  agreem^it.  The  sec- 
ond, wife  of  Myron  Wickham  vraa  thpn  living:  Tine  4efeqdant  ijs  a  third  wife,. 
married  to  Myron  Wickham  some  time  subsequent  to  the  alleged  contract  ^he 
now  holds  the  property  by  virtue  of  a  conveyance  to  her  and  h^r  hu^and 
(now  deceased)  as  tenants  by  the  entirety. 

The  testimony  of  the  witnesses  is  not  in  all  respects  entirely '  clear  and 
definite,  owing  in  part,  no  doubt,  to  the  lapse  of  tiiae  Slnoe  the  transactloe  oo- 
curred,  and  partly  to  their  lade  of  business  experience  and  their  unfamiliarity 
with  courts  and  the  rules  of  evldaeeek  In  givitaig  tMhr  testUnony,.  the- witnesses 
could  not  always  discriminate  between  facts  and  their  own  conclusions.  'But 
I  was  impressed  with  their  sincerity^  and  I  make  due  allowance  for  the  ob> 
vious  fact  that  they  were  simple  people  and  unaccustomed  to  court  procedure. 
Therefore  I  deem  it  sufficiently  well  established  from  the  e^rtdence.  that  X 
may  find  that  in  1900,  when  G^rge  C.  Wickham  was  ill  at  home,  he  desired  to 
nuake  his  wiU,  and  for  that  purpose  sent  for  his  brother,  Fayette  Wickham,  to 
draw  the  will,  and  that,  the  latter  having  t)Gcn  witii  My4x)n  Wickham  to  the 
village  of  Montour  Falls  to  obtain  blanks  and  having  prepared  to  draw  th^  ii^- 
strumentf  George  O.  Wickham  announced  that  he  proposed  to  give  his  grand- 
daughter Bertha,  who  had  always. lived  with  him.  $500  and  an  undivided  one- 
half  interest  in  his  real  estate,  subject  to  the  life  tenancy  of  Myron  Wickham ; 
that  there\q)on  an  objection  was  made  by  DelpMne  Burrell,  the  dau^t^  (tf 
George  0.  Wickham,  who  was  present,  that  the  $500  should  come  out  of  Myron's 
share,  and  Myron  rather  roughly  threatened  to  conteet  the  will,  and  finally 
agreed  that,  If  his  father  would  will  the  property  direct  to  him,  he  would,  by 
will,  devise  it  to  his  daughter  Bertha,  the  plaintiff. 

There  is  nothing  unusual  or  unconscionable  about  such  an  agreement,  nor  do 
the  facts  cast  doubt  or  imsplcion  upon  its  probability.  Apparently  Myron  was 
a  man  whose  habits <  and  conduct  caused  his  father  to  have  some  fears  as  to 
bis  improvidence.  The  plaintiff  was  Myron's  only  child  and  heir,  and  to  mal^e 
an  agreement  in  her  favor  was  not  diverting  the  estate  from  its  legitimate 
channels. 

[2-4]  The  right  to  specific  performance  of  ti  contracC  rests  in  ^dldal  discre- 
tion. To  authorize  a  court  of  equity  to  eocercise  Its  Jurisdiction,  the  contract 
must  be  reasonably  certain  as  to  its  subject-matter,  its  stipulations,  its  purposes, 
its  parties,  and  the  circumstances  under  which  it  was  made,  and  tlie  agree- 
ment must  be  fair  and  just,  and  its  enforcement  equitable.  Wione  v.  Winne, 
166  N.  Y.  263,  59  N.  B.  832,  82  Am.  St  Rep.  647, 

[6]  It  seems  to  me  that  the  plaintiff  has  met  these  conditions  as  well  as  is 
ordinarily  possiUe  in  a  case  of  this  kind.  In  Pomeroy's  Equity  Jurisprudence. 
at  page  746,  it  is  said :  *'A  contract  to  devise  land,  though  looked  upon  with 
some  disfavor  as  a  nontestamentary  method  of  disposition  of  property  at 
death,  and  consequently  not  subject  to  the  statute  of  wills*  will  yet  be  in 
effect  enforced  by  equity  when  the  contract  is  clear,  definite,  iind  without 
doobt.    It  Is  obvious  that  eqioity  cannot  compel  dixeet^  speciflc  perf ormaaee  at 
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the  contract  to  derise  land  by  orderiBg  the  promiBor  to  make  the  devise  before 
his  death,  as  performance  is  not  due  until  after  the  time  of  death.  But  equity 
win  do  what  la  equivalent  to  giving  specific  performance,  by  fastening  a  trust 
upon  the  land  in  the  heir  or  devisees,  and  enforcing  conveyance  by  the  repre- 
sentative holding  the  legal  title  in  favor  of  the  purchaser  under  the  contract 
to  devise." 

[6]  It  has  always  been  the  law  in  this  state  that  an  agreement,  on  good  con- 
sideration and  without  fraud  or  imdue  influence,  to  devise  land.  Is  valid,  and 
will  be  enforced  by  compelling  a  conveyance  from  heirs  of  the  promisor  or 
purchasers  with  notice  from  him  in  his  lifetime.  Parsell  v.  Stryker,  41  N. 
Y.  480;  Middleworth  v.  Ordway,  191  N.  T.  404,  84  N.  E.  291.  I  am  satisfied 
from  the  evidence  that  su<di  an  agreement  as  the  plaintiff  claims  was  in  fact 
made,  and  that  the  defendant  had  knowledge  of  it  hefore  she  received  the  oon- 
veyanoe,  without  coBsideration,  as  tenant  by  the  entirety  with  her  husband, 
Myron  Wickham. 

The  plaintiff  may  have  judgment  for  specific  performance  on  findings,  witb 

COfltS. 

Argued  before  JOHN  M.  KELLOGG,  P.  T.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T,  KELLOGG,  JJ. 
Bertrand  W.  Nye,  of  Watkins,  for  appellant. 
Lewis  E.  Mosher,  of  Elmira,  for  respondent. 

PER  CURIAM.  Judgnent  affirmed,  with  costs,  on  the  opinion 
of  Davis,  J.,  at  the  Trial  Term. 

JOHN  M.  KELLOGG,  P.  J.,  dissents. 

(105  Misc.  Bep.  223) 

SMITH  V.  ADLBRMAN. 

(Supreme  Onirt,  Appellate  Term,  First  Department    Noyembec  20,  1918.) 

1.  Reckivebs  «=>154(1) — Compensation. 

Receiver's  compensation,  under  Ck)de  Civ.  E^c.  {  3320,  is  part  of  tbe  ex- 
pense of  administration,  and  entitled  to  priority. 

2.  Reckivebs  9s>191 — Expenses — (Counsel  ^^eeb. 

Ck)unBel  fees,  when  allowable,  are  part  of  the  expenses  of  administration: 
but  they  should  not  be  allowed  for  services  in  prosecuting  an  unsuccessr 
ful  appeal,  where  the  receiver  did  not  have  court's  permission  to  appeal. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Walter  E.  Smith  against  Alexander  Adlerman,  as  re- 
ceiver. From  an  order  directing  payment  in  full  of  costs  awarded 
in  favor  of  Joseph  L.  Frieder,  in  suit  brought  by  receiver,  thereby 
exhausting  the  funds  in  receiver's  hands,  without  leaving  any  moneys 
to  pay  his  compensation,  the  receiver  appeals.    Reversed. 

Argued  November  term,  1918,  before  GUY,  WEEKS,  and  MULr 
LAN,  JJ. 

Gallert  &  Heilborn,  of  New  York  City  (Walter  S.  Heilbom,  of  New 
York  City,  of  counsel),  for  appellant. 

Joseph  L.  Frieder,  of  New  York  City,  in  pro.  per. 

PER  CURIAM.  [1,2]  The  receiver's  commissions  are  part  of 
the  expense  of  administration,  and  are  entitled  to  priority.    Counsel 
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fees,  when  allowable,  are  also  part  of  the  expenses  of  administra- 
tion ;  but  they  should  not  be  allowed  for  services  in  prosecuting  an  un- 
successful appeal,  where,  as  here,  the  receiver  did  not  obtain  leave 
of  the  court  to  appeal.    Utica  Ins.  Co.  v.  Lynch,  2  Barb.  Ch.  573. 

The  order  must  be  reversed,  and  the  application  to  pass  the  re- 
ceiver's account  remitted  to  the  court  below,  for  the  purpose  of  fixing 
the  compensation  allowable  to  receiver  under  section  3320,  C.  C.  P., 
and  the  allowance  for  counsel  fees,  including  services  upon  the  ap- 
peal of  Frieder,  but  excluding  services  rendered  upon  the  receiver's - 
appeal  and  in  connection  with  the  motions  for  leave  to  appeal  to  the 
Appellate  Division.  The  sums  so  allowed  should  first  be  paid  from  the 
fund  in  the  receiver's  hands,  and  such  amoimt  as  remains  should  be 
paid  to  Frieder. 

Order  reversed,  with  $10  costs  and  disbursem^ts,  and  matter  re- 
mitted to  the  court  below  for  disposition  in  accordance  herewith. 


(105  Misc.  Rep.  214) 

SOHWARTZREICH  v.  BAUIiAN-BASOB,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  26,  1918.) 

l^CoNTRiLors  ^B»42— Wbittsn  Oontracts^-Dblivset. 

A  written  contract,  in  order  to  become  effective,  must  be  delivered ;  bat 
delivery  may  be  informal  and  inartificial,  providing  tbe  intent  is  sufficient- 
ly demonstrated. 

2.  CoNTSACTB  «=»254 — Cancellation. 

Cancellation  of  an  agreement  may  be  evidenced  hy  implication  quite  as 
effectively  as  by  express  words,  and  whether  it  has  taken  place  must  be 
determined  by  all  the  dreumstances  in  evidence  which  affect  it. 

3.  Master  and   Servant  ^=s»40(3) — Bmplotment  Contract— Evidence— Re- 

scission. 

In  employe's  action  for  breach  of  employment  contract,  alleged  by  em- 
ployer to  be  invalid  because  of  prior  contract  for  same  term  at  lower 
salary,  evidence  field  to  sustain  a  Jury  finding  that  the  parties  had  canceled 
former  contract  before  the  execution  of  the  contract  sued  on* 

Mullan,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Louis  Schwartzreich  against  Bauman-Basch,  Incorpo- 
rated. Prom  an  order  setting  aside  a  verdict  of  the  jury,  and  from  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and 
verdict  and  judgment  reinstated. 

Argued  before  GUY,  BIJUR,  and  MULIjVN,  JJ. 

I.  Gainsburg,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel),  for  appellant. 

Louis  Bochm,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff,  an  employ^,  sued  his  employer,  the  defend- 
ant, for  breach,  of  a  written  contract  of  employment  made  October 
17,  1917,  to  continue  for  12  months,  beginning  November  22d,  under 
which  plaintiff  was  to  receive  a  salary  of  $100  per  week.  It  aj^ared 
on  the  trial  that  on  August  31,  1917,  a  written  contract  in  all.re^ 
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spects  identical  with  the  one  sued  upon  had  been  made  between  the 
parties,  except  that  the  weekly  salary  was  therein  fixed  at  $90. 

The  trial  was  conducted  with  great  care  and  exactness  by  both  coart 
and  counsel,  aiid  tfic  court,  in  clwrpng  the  jury,  repeated^  impressed 
upon  it  that — 

''The  test  question  ia  whether  by  word  or  by  ^et,  either  priat  to  or  at  the 
time  of  the  signing  of  the  $100  contract,  these  parties  mutually  agreed  that  the 
old  contract  from  that  instant  should  be  null  and  void." 

The  jury  having  brought  in  a  verdict  in  favor  of  plaintiff,  the  court, 
upo.n  a  motion  of  the  defendant  to  set  the  verdict  aside,  ''particularly 
on  the  ground  that  there  is  no  evidence  in  the  case  of  mutual  con- 
sent or  agreement  to  cancel  the  first  contract  at  the  time  or  prior  t> 
the  execution  of  the  second  contract,"  ultimately  granted  the  motion 
and  dismissed  the  complaint,  under  a  reservation  of  power  made  at 
the  trial,  saying: 

*'That  there  was  not  sufficient  evidence  that  the  first  contract  was  canceled 
upon  the  making  of  the  second  one  to  warrant  the  jury's  finding." 

The  contending  parties  agree  fairly  well  on.  the  substantive  law  ap- 
plicable to  the  case.    It  is  conceded  tfiat — 

"A  promise  by  one  party  to  do  that  which  he  is  already  under  a  legal  ol>- 
ligation  to  perform  is  ijMwfficient  as.  a  coDSlderation  to  sinyport  a  oontraeL" 
Carpenter  v.  Taylor,  164  N.  Y.  171,  177.  68  N.  B»  «8,  65;  Robinson  v.  Jewett, 
116  N.  Y.  40.  22  N,  B.  224;  Seybolt  v.  N.  Y.  I*  H  &  W^  R.  &  Oa,  96  N. 
Y.  662,  47  Am.  Rep.  75;   VanderbUt  v.  Schr^yer.  91  N.  Y.  892. 

It  is  true  that  appellant  urges  that  the  mere  maJcing  of  a  subsequent 
agreement  covering  the  same  subject-matter  necessarily  supersedes  a 
prior  agreement  to  the  same  effect,  citing  Housekeeper  Pub.  Co.  v. 
Swift,  97  Fed.  290,  38  C.  C.  A.  187,  a^d  McCabe  Const.  Co.  v.  Utah 
Const.  Co.  (D.  C.)  199  Fed.  976;  but  I  cannot  find  in  the  opinions 
in  those  cases  that  the  question  whether  under  such  circumstances  there 
is  any  consideration  for  the  second  contract  was  raised  or  suggested. 
The  principle  itself  is  too  well  established  to  be  questioned.  It  has 
been  applied  to  a  case  of  an  increase  of  salary  similar  to  the  one  un- 
der consideration  in  Cosgray  v.  N.  E.  Piano  Co.,  10  App.  Div.  351, 
41  N.  Y.  Supp.  886. 

On  the  other  hand,  in  a  leading  case  in  this  state,  Vanderbilt  v. 
Schreyer,  supra,  91  N.  Y.  392,  it  was  said  at  page  402 : 

"it  would  doubtless  be  competent  for  parties  to  cancel  an  existing  contract 
and  make  a  new  one  to  complete  the  same  work  at  a  different  rate  of  com- 
pensation; but  it  seems  that  it  would  be  essential  to  its  validity  that  there 
should  be  a  valid  cancellation  of  the  original  contract  Such  was  the  case  of 
Lattimore  v.  Harsen,  14  Johns.  330." 

To  the  same  effect  is  Stewart  v.  Keteltas,  36  N.  Y.  388;  Hart  v. 
Lauman,  29  Barb.  410,  415,  416.  A;nd  the  question  whether  the  earlier 
figreement  had  been  canceled  was  expressly  submitted  to  the  jury  and 
answered  in  the  negative  in  Harris  v.  Carter,  3  El.  &  Bl.  559. 

[1,2]  It  is  not  necessary,  as  I  view  it,  in  the  instant  case  to  deter- 
mine whether,  in  order  to  sustain  the  second  agreement,  the  cancel- 
lation of  the  first  must  have  taken  place  before  the  second  was  phys- 
ically signed.    My  own  opinion  is  that  the  time  of  signing  the  seaml 
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contract  is  in  this  connection  inmiatenal.  A  written  agreement,  Hi 
order  to  become  effective,  must  be  "deliverecj."  The  delivery  may  be 
informal  and  inartificial,  provided  the  intent  is  sufficiently  demonstrat- 
ed. Dietz  V.  Parish,  79  N.  Y.  520;  Sarasohn  v.  Kamaiky,  193  N.  Y. 
203,  215,  86  N.  E.  20.  Similarly,  the  cancellation,  or,  as  it  is  sometimes 
called,  the  "rescission,"  of  an  agreement  may  be  evidenced  by  impli- 
cation quite  as  effectively  as  by  express  words. .  Hart  v.  Lauman, 
supra.  And  whether  it  has  taken  ^ace  must  be  determined  by  all 
the  circumstances  in  evidence  which  affect  it.  Matter  of  Chamberlain, 
146  App.  Div.  583,  131  N.  Y.  Supp.  245,  affirmed  204  N.  Y.  665,  97 
N.  E,1103. 

[3]  It  seems  to  me,  therefore,  that  if,  after  the  second  agreement 
had.  actually  been  signed,  the  parties  had  canceled  the  earlier  one, 
and  the  circumstances  indicated  the  intent  to  redeliver,  or  make  ef- 
fective, the  second  agreement,  there  is  no  reason  why  that  result 
might  not  validly  be  achieved.  This  nice  question,  however,  need 
not  be  decided  in  the  instant  case;  for,  as  I  read  the  record,  there 
was  evidence  upon  which  the  jury  might  properly  have  based  its 
finding  that  it  was  the  intention  of  the  parties  to,  and  that  they  ac- 
tually did,  cancel  the  first  contract  before  the  execution  of  the  second 
agreement. 

Plaintiff  testified  that  he  delivered  the  earlier  contract  to  defend- 
ant's president,  Bauman^  at  the  time  of  the  signing  of  the  later  one, 
and  Bauman  said  to  him: 

"You  do  not  want  thU  contract  any  more,  because  the  new  one  takes  its 
place.** 

Bauman  testified  that  the  first  contract  was  Bot  handed  to  him  at 
the  signing  of  the  second  contract,  but  that  plaintiff  tore  off  the  sig^ 
natures  to  the  old  contract  in  his  presence,  to  which  he  made  no  o&- 
jection^  and  that  this  was  done  "after  I  gave  him  the  new  contract 
He  tore  the  signatures  oS"  As  defendant  respondent  interprets  this 
testimony: 

''According  to  the  plaintiff's  versimi,  after  the  seoond  contract  was  signed, 
plaintiff  offered  to  Mr.  B«nman  his  copj  of  the  flrst  ooDtract»  and  Mr.  Bauman 
refused  to  acc^t  it.  According  to  defendant's  version,  after  the  oontract  was 
signed,  plaintiff  offered  Mn  Bauman  his  copy  of  the  first  contract ;  he  refused 
to  accept  it,  and  thereupon  plaintiff  tore  off  the  signatures  at  the  bottom 
of  his  copy.  Upon  neither  version  of  this  occurrence  can  an  agreement  binding 
on  the  defendant  be  spelled  out  to  cancel  and  rescind  the  first  contract." 

There  might  be  some  force  in  this  contention,  if  it  could  be  suc- 
cessfully maintained  that  the  only  way  to  cancel  an  agreement  was 
to  return  to  the  respective  signatories  the  duplicates  thereof,  or  to 
tear  oflF  the  signatures,  or  even  if  such  cancellation  could  be  evidenced 
by  those  circumstances  alone.  The  mere  statement  of  the  proposition, 
however,  suffices  for  its  own  refutation.  The  question  submitted  to 
the  jury  was :  Did  the  parties,  prior  to  the  signing  of  the  second  agree- 
ment, cancel  the  first  ?  It  is  conceded  that  the  second  agreement  was 
drawn  up  by  the  defendant's  president  in  the  plaintiff's  presence,  and 
was  thereupon  signed  by  both  parties.    Bauman  testified: 

"Q.  And  was  it  your  understanding,  at  the  time  you  signed  the  paper  and 
gave  him  one  copy  of  it,  that  you  were  giving  him  a  contract  for  the  year 
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enQdlng  November,  1918  [tlie  same  term  as  was  covered  by  the  prior  agree- 
ment]?   A.  That  is  rigbt 

"Q.  Did  you  receive  any  other  paper  at  that  time?    A.  No,  sir. 

"Q.  Now,  are  you  positive  about  that?    A.  Positive. 

"Q.  Didn't  you  say  to  Mr,  Schwartzreich  (plaintiff)  at  that  time  that  he 
should  give  t/ou  a  pa^er  that  he  had  signed  before?    A.  /  did. 

"Q.  Did  he  give  it  to  you?  A.  Not  at  that  time.-  »  ♦  »  Later  he  gave  it 
to  me. 

"Tlie  Cyourt:  Q.  Was  that  the  contract  of  August? 

"Plaintiff's  Ooimsel:  A.  That  was  the  contract  of  August." 

The  testimony  of  Bauman  that,  at  the  time  of  the  exaution  of  the 
second  contract,  he  demanded  from  plaintiff  the  surrender  of  plaintiff's 
copy  of  the  old  agreement,  is  not  explained  upon,  and  cannot  be  rec- 
onciled with,  any  other  theory  than  that  Bauman  understood  that  the 
parties  had  previously  agreed  that  the  first  contract  be  canceled.  I 
am,  indeed,  inclined  to  believe  that  this  evidence  is  well-nigh  conclu- 
sive to  that  effect;  but  in  any  event  it  furnished,  together  with  the 
balance  of  the  testimony,  ample  ground  for  the  finding  of  the  jury, 
which  I  also  think  was  correct. 

The  order  setting  aside  the  verdict  and  the  judgment  dismissing 
the  complaint  should  be  reversed,  and  the  verdict  and  judgment  rein- 
statect  with  costs  to  appellant. 

GUY,  J.,  concurs. 

MULLAN,  J.  (dissenting).  Of  course,  it  goes  without  saying  that 
the  parties  could  have  canceled  the  old  contract  and  subsequently  have 
made  a  new  one.  It  is  equally  plain  that  they  observed  the  formalities 
usual  in  making  a  contract ;  that  is  to  say,  they  performed  all  the  nec- 
essary gestures,  and  gave  promise  for  promise,  and  made  what  would 
have  been,  except  for  the  rule  of  law  under  discussion,  the  clearest 
example  of  a  good  contract.  But  were  the  parties  capable,  at  the  time, 
of  making  that  particular  contract  ?  The  answer  to  that  question  de- 
pends upon  the  answer  to  the  primary  question  whether,  when  the 
second  contract  was  made,  the  first  contract  was  at  an  end. 

A  true  cancellation  of  a  contract  leaves  the  parties  to  it  in  statu  quo 
ante;  that  is,  it  leaves  them  in  the  same  situation,  in  respect  of  the 
subject-matter  of  the  canceled  contract,  as  if  they  had  never  seen  or 
heard  of  each  other.  An  agreement  to  cancel  a  contract  is  itself  just 
as  truly  a  contract  as  the  contract  it  terminates,  and  its  effect  is  to 
put  an  end  to  the  contract,  not  merely  that  the  contractors  may  there- 
by be  enabled  to  enter  into  another  contract  with  each  other,  but  to 
leave  them  in  perfect  freedom  to  refuse  to  enter  into  any  further 
contractual  relationship  with  each  other.  Now,  it  may  be  theoret- 
ically possible  for  parties  to. a  contract  genuinely  to  terminate  it  by 
agreement,  thereby  intending  to  be  free  to  refuse  to  deal  with  each 
other  again,  and  then  immediately  and  genuinely  to  change  their  minds 
and  remake  the  contract  that  was  canceled,  with  a  change  of  terms 
in  favor  of  one  party  only.  It  is  more  reasonable,  however,  to  assume 
that  at  least  some  few  moments  must  elapse  between  the  time  when 
two  given  minds  shall  agree  to  cancel  an  existing  contract  and  the 
time  when  those  same  two  minds  shall  decide  to  reinstate  it,  or  again 
make  one  very  like  it. 
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In  the  world  of  redities  lightning^fast  changes  of  the  IdnSd  that 
must  haive  taken  placebo  make  the  second  contract  good  do  not  ooctn-^ 
and  I  feel  quite  safe  in  saying  dogmatfcaUy  that  no  such  sudden  v^ 
vulsion  occurred  here;  nor,  indeed,  do  I  understiind  that  such  an 
absurdity  is  claimed.  Can  it  be  seriously  urged  that  the  defendant 
was  willing  that  the  plaintiff  should  have  any  moment  of  freedom 
from  the  old  contract — ^such  freedom,  I  mean,  as  to  give  the  plaintiff 
the  right  to  seek  employment  from  some  one  other  than  the  defendant? 
I  think  it  is  very  clear  that  the  parties  never  intended  to  be  free  from 
each  other^  and  tiiat  the  new  contrnct  was  a  mere  si^bstitution  for 
the  old  one,  and  that  is  precisely  what  the  rule  that  refuses  validity 
to  a  promise  to  pay  more  for  what  the  promisee  is  already  obligated 
to  do  was  intended  to  prevent 

There  is  nothing  in  idbis  case  that  distinguishes  it  from  the  many 
cases  in  the  books  in  which  the  ancient  rule  of  law  referred  to  was 
applied.  The  tearing  up  of  one  writing  and  the  delivery  of  another 
writing,  in  its  stead  are  unimportant  evidentiary  details.  Whenever 
the  question  of  the  rule's  applicability  has  arisen,  one  contract  has 
been  in  legal  effect  destroyed  and  another  contract,  valid  but  for  the 
rule,  has  hten  substituted  for  it.  Quite  obviously,  the  physical  tearing 
of  a  piece  of  paper  accomplishes  nothing  more  than  does  an  oral 
agreement  to  cancel.  And  I  see  no  importance  in  the  particular  chron- 
ological order  in  which  the  various  physical  gestures  occurred.  In- 
deed, it  teems  to  ^i^  that  the  entire  alignment  of  the  appellant  amounts 
to  nothing  more  than  a  mere  magnifl<^tion  of  the  value  of  immaterial 
details,  and  misses  the  real  meaning  and  purpose  of  the  doctrine  we 
are  dealing  with.  That  the  courts  have  shown  no  disposition  to  au- 
thorize any  departure  from  the  rule  is  shown  in  a  comparatively  re- 
cent case  (Weed  v.  Spears,  193  N.  Y.  289,  86  N.  E.  10),  where  it  was 
said : 

"Thus  the  only  questlcm  presaited  In  tbls  case  is  whether  a  new  promise 
by  a  party  to  do  less  than  he  has  already  agreed  to  do  Is  a  soffldent  considera- 
tion for  the  promise  of  another  party  to  do  more  tlian  he  is  obliged  to  do.  It 
Beems  to  ine  that  tl^e  negative  answ-er  ten  that  aaestion  is  so  plain  that  there 
is  no  opportunity  for  doubt.  Brief  reference  wUl  be  made  to  some  of  the  argn- 
menta  advanced  in  behalf  of  the  respondents  in  favor  of  a  different  answer. 

"It  is  said  that  mutual  promises  are  a  consideration  for  an  executory  agree- 
ment, and  that  the  respondents  having  performed  their  executory  agreement 
it  wUl  be  a  perversion  of  the  rules  of  law  to  permit  the  defendant  now  to 
escape  performance  on  his  part.  Of  course,  there  is  no  doubt  that  under  ordi- 
nary circumstances  mutual  promises  are  a  consideration  one  for  the  other,  and 
such  was  undoubtedly  the  effect  and  Value  of  the  mutual  promises  of  these 
parties  contained  in  the  original  written  agreement.  The  trouble  with  the  last 
mutual  promises  reUed  on  by  the  respondents  Is  that  they  afford  no  considera- 
tion to  the  appellant,  when  measured  hy  the  obligations  already  resting  upon 
the  parties." 

The  view  I  take  makes  it  unprofitable  to  discuss  any  of  the  cases 
cited  by  my  learned  Brother,  except  Lattimore  v.  Harsen,  14  Johns. 
330,  and  Harris  v.  Carter,  3  El.  &  Bl.  559.  In  the  Lattimore  Case 
the  new  contract  that  was  held  valid  entirely  changed  the  obligations 
of  both  parties,  and  so,  of  course,  the  rule  in  question  had  no  appli- 
cability. It  is  true  that  in  the  English  case  the  trial  judge,  before 
makiiig  his  decision,  asked  for  a  special  verdict  from  the  jury;  but  just 
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what  he  expected  them  to  pas?  upcoi  I  cannot  conceive,  for  there, 
as  here,  there  was  no  hiatus  between  the  two  engagements,  only  one 
party  was  advantaged  by  the  diange,  and  there  was  nothing  to  decide, 
but  a  question  of  law. 
For  the  reasons  stated,  I  vote  to  affirm. 


P.  &  G.  CABD  &  PAPBE  CO.,  Inc.,  v.  FIFTH  NAT.  BANK. 

(Supreme  Court,  Appellate  Term,  Flmt  D^^artment.    ^vember  19,  191&) 

X.  Banks  and  Banking  ^=:>148(^) — ^Patkknt  or  Check  Paxabub  to  Fictxiious 
Pebson. 

Drawee  bank  Is  not  liable  to  coiporation  for  paying  corporation's  cbeck, 
which  corporation  was  inducecl  to  make  payable  to  L^,  a  name  adopted  by 
G.,  its  trea.surer,  by  frauduleDt  repreaentatioiL  of  O.,  that  he  had  par- 
chased  goods  of  L.  for  the  corporation,  and  whldti  check  G.  indco-sed 
In  the  name  of  L. 
2.  Courts  ^=»190(9) — MnNicrPAL  Cotjilts — DisposmoN  or  Case — ^Duemissai.. 

Though  the  essential  facts  are  conceded  or  undisputed,  the  Appellate 
Term,  ^n  appeal  from  Municipal  Court,  on  reversing  judgment  eannot  dis- 
miss the  complaint,  where  no  motion  to  dteniiss  was  made. 

Bijur,  J.,  dissenting. 

Appeal  from  Municipal  Coart,  Borough-  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  the  P.  &  G.  Card  &  Paper  Cofnpany,  Incorporated,  against 
the  Fifth  National  Bank.  From  a  judgment  on  a  verdict  for  plain- 
tiff, defendant  appeals.    Revered,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUIv- 
LAN,  JJ. 

Richard  Kelly,  of  New  York  City  (H.-  Louis  Jacobson,  of  New  York 
City,  of  counsel),  for  appellant. 

Augustin  Derby,  of  New  York  City,  for  respondent. 

MULLAN,  J.  [1,2]  Thisisanactionbyadepositor  against  a  bank 
for  damages  for  the  bank's  failure  to  honor  the  depositor's  check  for 
$382,  the  amount  of  its  balance  with  defendant ;  the  plaintiff  depos- 
itor's right  to  recover  depending  primarily  upon  whether  a  certain 
check  for  $382,  paid  by  the  defendant  bank,  is  a  proper  charge  against 
the  plaintiff's  account: 

The  check  in  question  was  drawn  by  plaintiff,  signed  by  Pincus, 
its  president,  and  Gunsberg,  its  treasurer,  to  the  order  of  R.  Loesch. 
When  paid  by  defendant,  it  bore  the  indorsement  of  the  Bank  of  the 
United  States,  which  guaranteed  the  prior  indorsement,  "Rudolph 
Loesch."  It  is  conceded  that  Loesch  did  not  exist,  except  in  the  per- 
son of  Gunsberg,  plaintiff's  treasurer,  and  that  the  indorsement,  "Ru- 
dolph Loesch,"  is  in  Gunsberg's  handwriting.  Plaintiff's  president, 
Pincus,  testified,  and  it  is  not  disputed,  that  Gunsberg,  who  was  the 
practical  head  of  plaintiff's  business,  told  him  he  had  purchased  goods 
for  plaintiff  from  Loesch,  who  required  a  payment  of  $382  in  advance 
of  delivery,  whereupon  Pincus  and  Gunsberg  signed  the  check  on 
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plaintiff's  behalf,  it  was  conceded  that  the  check  was  used  by  Guns- 
berg  to  open  an  account  in  the  name  of  Loescb,  whom  he  representftd 
himself  to  be,  vrith  the  Bank  of  the  United  States,  and  it  is  not  dis- 
puted that,  when  Gunsberg  called  at  the  bank  to  open  the  aocouut, 
he  produced  letters  and  checks  to  'Xoesch''  to  assist  in  establishing 
his  identity. 

We  are  unable  to  draw  any  distinction  between  the  situation  here 
and  that  in  Hartford  v.  Greenwich  Bank,  157  App.  Div.  448,  142  N. 
Y.  Supp.  387  (affinncd  215  N.  Y.  726,.  109  N,  E.  1077),  where  the 
bank  was  hdd  not  liable.  Furthermore,  we  believe  that  the  holding 
there  is  justified  by  a  principle  not  referred  to  by.  Mr.  Justice  Scott, 
who  wrote  for  the  majority  in  the  Hartford  Case,  namely,  that  as  be- 
tween  innocent  persoils  that  one  should  suffer  the  Ipss  who  m^de  the 
loss  possible.  The  plaintiff  aUowed  itself  to  he  swindled  by  Gun^berg, 
for,  had  it  not  relied  implicitly  upon  Gansbergj  it  would  have  learned 
that  there  was  no  such  person  as  Loesch. 

Although  the  essential  facts  are  either  conceded  or  not  disputed, 
we  are  unable  to  dismiss  the  complaint,  for  the  reason  that  no  motion 
to  dismiss  was  made. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event  •  .    .  • 

GUY,  J.,  concurs.  ^ 

BIJUR,  J.,  dissents,  on  the  authority  of  United  Cigar  Scores  Co. 
V.  American  Co.,  184  App.  Div.  217,  471  N.  Y.  Supp.  480.  See,  also, 
Phelps  V.  McQuade,  220  N.  Y.  232,  115  N.  E.  441,  U  R.  A,  1918B, 
973. 


WNB  V.  NEJHWNG  BROS.,  Inc. 
(Sdprona  Ownt,  ApiieUate  Term,  Finrt  Department.    November  19«  1918.) 

CONTBACTB  <S=>7^— PaST  CONSIDEaA.TIONr 

Where  one  broker  went  to  another  and  told  him  of  a  bargain,  and'  gave 
him  all  particulars,  a  promise  thereafter  made  to  pay  for  8U<^  informa- 
tion was  without  consideration. 

Bijur,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Louis  Fine  against  Nehring  Bros.,  Incorporated.  From 
a  judgni«it  in  favor  of  plaintiff,  and  an  order  denying  a  motion  for 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ.  , 

Pressinger  &  Newcombe,  of  New  York  City  (Elmer  E.  Wigg,  of 
New  York  City,  of  counsel),  for  appellant. 

Lind  &  Pfeiffer,  of  New  York  City  (Alexander  Pfeiffer,  of  New 
York  City,  of  counsel),  for  respondent. 
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MULLAN,  J.  In  this  action  by  a  real  estate  broker  to  recover  for 
breach  of  an  a^eement  by  the  defendant  to  pay  to  the  plaintiff  one- 
half  of  such  commission  as  the  defendant,  also  a  real  estate  broker, 
would  receive  if  it  procured  a  purchaser  of  certain  real  estate,  the 
plaintiff  testified  to  a  state  of  facts  which  made  the  alleged  promise 
of  the  defendant  a  mere  offer  of  a  gratuity.  He  makes  no  claim  that 
he  assisted  in  procuring  the  customer,  but  relies  wholly  upon  the  in- 
formation he  gave  the  defendant,  and  a  subsequent  promise  by  the 
defendant  to  compensate  him  for  the  information.  His  story  was 
that  he  went  to  the  deicjndant  and  one  Smith,  and  told  them  he  knew 
of  a  "great  big  bargain,"  and  gave  them  the  "inside"  price  and  full 
particulars  of  the  property,  and  that  they  thereupon  agreed  to  give 
him  one-half  of  such  commission  as  they  would  receive  if  they  suc- 
ceeded in  finding  a  purchaser.  It  is  apparent,  therefore,  that  as  the 
record  stands  the  defendants  promise,  if  made  at  all,  was  made 
whe;n  it  was  in  complete  possession  of  all  the  information  at  plain- 
tiff's command,  and  that  its  offer  to  pay  the  plaintiff  a  part  of  the 
commission  it  might  receive  was  wholly  unsupported  by  any  consid- 
eration. 

Judgment  and  order  reversed,  and  ntw  trial  ordered,  with  $30  costs 
to  appellant  to  abide  the  event. 

GUY,  J.,  concurs. 

BIJUR,  J.,  dissents. 


LBGROS  V.  CHAIN  SHIRT  SHOPS,  Inc. 

(Supreme  Ck>urt,  Appellate  Term,  First  Department    November  19,  191&) 

Masteb  and  Sebvant  ^s»40(3) — Oontbacts  of  EMPLenoBNT— Dubation — ^Ac- 
tion FOB  Wbongful  Disgha&oe — Evidence. 

In  an  action  by  a  serrant  against  a  master  for  wrongful  diadiarge. 
plaintiff's  evideDce  upon  the  duration  of  the  oral  contract  agreement  held 
not  sufficient  to  make  out  a  prima  fade  case. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Harry  Legros  against  the  Chain  Shirt  Shops,  Incorpo- 
rated. From  a  judgment  for  plaintiff,  after  a  trial  by  the  court 
without  a  jury,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Hirsh,  Newman  &  Reass,  of  Brooklyn  (Benjamin  Reass,  of  Brook- 
lyn, of  counsel),  for  appellant. 

MULLAN,  J.  Action  for  wrongful  dischaiige.  In  his  complaint 
the  plaintiff  declared  upon  a  written  hiring  for  a  year.  Upon  the  trial 
he  amended  to  an  oral  hiring.    Were  there  need  of  a  determination 
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by  us  upon  the  evidence  a^  a  whole,  we  shotlld  unhesitatingly  re- 
verse upon  the  ground  that  the  judgment  was  against  the  weight  of 
evidence.  But  the  plaintiff  did  not  even  make  out  a  prima  facie  case^ 
and  his  complaint  should  have  been  dismissed.  The  only  testimony 
in  his  behalf  in  relation  to  the  term  of  employment  was  that  given 
by  himself.     He  testified: 

That  OD  a  teturdAj  he  bad  a  conreraatVoo  wltb,  tlie  defendant's  alleged 
manager.  "I  told  him  that  now  I  have  been  in  the  employ  of  this  concern  for 
a  period  of  ten  months  as  a  salesman,  and  that  in  the  last  four  or  five  weeks 
there  was  a  change  In  the  managership.  There  was  three  different  managers 
left  the  store,  leaving  me  the  only  man  who  knew  anything  about  the  stock.  I 
wanted  a  raise  of  salary,  and  also  to  be  made  manager,  and  also  to  assure  my- 
self they  would  employ  me  for  at  least  a  year ;  that  I  wanted  a  contract  for 
that  length  of  time.  He  said  It  was  Saturday ;  he  was  busy ;  can't  take  the 
matter  up  with  me  then ;  wants  me  to  come  in  Monday,  and  he  will  take  the 
matter  up  with  me."  On  the  following  Monday  "he  called  me  up  stairs  on 
the  balcony,  and  he  says:  'Now  that  I  promised  you  last  Saturday  I  was  gping 
to  take  the  matter  up  with  you,  now  what  is  it  you  want?'  I  told  him  again 
I  wanted  a  raise  of  salary  and  also  to  be  made  manager,  and  to  assure  my- 
self of  at  least  a  year's  employment ;  I  wanted  a  contract  for  a  year.  He  says. 
'How  much  are  you  getting  now?*  I  said,  'I  am  getting  eighteen  dollars  and 
my  p.  m.'a'  He  said  'What  does  It  net  you?'  I  said,  'Twenty-three  to  twwity- 
four  dollars,  and  some  weeks  more.'  He  says  to  me,  'Well,  what  do  you  want?' 
I  said,  *I  want  twenty-flve  dollars  a  week.'  He  said,  'I  will  tell  you  what  I 
will  do ;  I  will  give  you  twenty-five  dollars  a  week ;  I  will  also  appoint  yon 
as  manager.'  I  said,  'How  about  a  written  oontract?*  He  says,  'There  is  no 
reason  for  a  written  contract ;  this  is  a  rich  <^nceni;  I  am  actually  appointed 
as  manager,  and  anything  I  will  do  or  say,  this  company  will  stand  by ;  you 
can  take  me  at  my  word.'  And  I  told  hlra  under  these  circumstances  I  was 
willing  to  stay.    I  took  my  hat  and  coat  off,  and  I  went  to  work." 

That  is  the  plaintiff's  entire  story,  in  so  far  as  it  relates  to  the  du- 
ration of  the  employment. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
appropriate  costs  in  the  court  below.    All  concur. 


WARD  T.  ERIE  R.  CO. 
(Supreme  Court,  Appellate  Division,  Third  D^artment.    November  18,  1918.) 

1.  COMMEBCE  ^E»27(7) — "INTBBSTATE  CoMMCRCB" — ^RaILBOADB. 

Where  switchman,  engaged  in  vaoviag,  from  one  tm(4(  to  another  In 
railroad  yard,  empty  intrastate  cars,  which  were  neither  beginning  nor 
ending  a  railroad  journey,  was  injured  in  collision  with  interstate  car 
standing  uponi  switch  track,  he  was  not  engaged  In  interstate  commerce, 
within  federal  Employers*  Liability  Act. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interstate  Commerce.} 

2.  OoMMEBCE  ^=»8(4)— ^Masteb  ajtd  Srbvant  ^^361— Injubt  to  SwrroHVAN — 

Safety  Appliances — Right  of  Action — ^Wobkicen's  Compensation. 

Swltchn^in,  whose  injuries,  sustained  while  engaged  In  intrastate  com- 
merce, were  due  to  railroad's  failure  to  equip  interstate  car  with  safe  ap- 
pliances, in  violation  of  federal  Safety  Appliance  Act  of  1903,  has  no  right 
of  action  at  law  against  railroad  under  that  act ;  his  only  remedy  being 
under  Workmen's  Compensation  Act. 
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8.  CoNBTCPonoHAii  TjAiT   ^=a8S— Valimtt   o»   STAXima*— Amewdment   ah© 

WiTHDBAWAI.. 

The  common  law  of  the  state  Is  subject  to  amendment,  modification,  and 
withdrawal  in  any  particalar  which  does  not  offend  a  constitutional  pro- 
hibition. 

John  M.  Kellogg,  P«  J^  dlssentiss. 

Appeal  from  Trial  Term,  Chemung  County. 

Action  by  Fred  D.  Ward  against  the  Erie  Railroad  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order  denymg  a  motion  for 
new  trial,  defenoant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Stanchfield,  Lovell,  Falck  &  Saylcs,  of  Elmira,  for  appellant, 
Mortimer  L.  Sullivan^  of  Elmira,  for  respondent 

HENRY  T.  KELLOGG,  T.  [1-S]  The  plaintiff  was  a  switchman 
in  the  railroad  yard  of  the  defendant  at  Elmira.  At  the  time  of  the 
accident  he  was  engaged  in  moving  two  empty  cars,  which  were 
neither  beginning  nor  ending  a  railroad  jourdiey,  from  one  track  to 
another  in  the  yard.  He  was  riding  the  end  car,  with  his  foot  over 
the  forward  end,  and  was  injured  through  its  collision  with  a  third 
car  standing  upon  a  switch  track,  along  which  the.  two  cars  were 
being  backed.  The  cars  which  plaintiff  was  engaged  in  moving  wo-c 
intrastate  cars.  The  car  with  which  one  of  them  collided  was  an 
interstate  car.  The  injury  of  the  plaintiff  was  due  to  the  fact  that 
the  interstate  car  was  without  a  drawhead  or  end  sill,  so  that  the 
bodies  of  the  cars  came  together  in  the  collision,  smashijng  the  plain- 
tiff's leg.  As  Ae  plaintiff  was  engaged  m  moving  intrastate  cars  mere- 
ly, he  was  not  employed  in  the  furtherance  of  interstate  commerce, 
•and  DO  liability  arose  therefrom  under  the  federal  Employers'  Lia- 
bility Act  (Act  Cong.  April  22,  1908,  c  149,  35  Stat.  65  [U.  S-  Cwnp. 
St.  1916,  §§  8657-S665]).  Illinois  Central  Railway  Co.  v.  Behrens, 
233  U.  S.  473,  34  Sup.  Ct.  646,  58  L.  Ed.  105 1;  Ann.  Cas.  1914C,  163. 

Since  the  plaintiff  did  not  fall  within  the  protection  of  this  act, 
which  regulated  interstate  commerce,  it  would  seem  clear  that  his 
only  remedy  was  under  the  Workmen's  Compensation  Act  of  the  state 
of  New  York  (Consol.  Laws;  c.  67).  Nevertheless,  the  argument  is 
made  that  the  plaintiff  has  a  cause  of  action  under  the  federal  Safety 
Appliance  Act  of  1893  (Act  Cong.  March  2,  1893,  c  196,  27  Stat 
531  [U;  S.  Comp.  St.  1916,  §§  8605-8612]),  as  amended  by  the  fed- 
eral Safety  Appliance  Act  of  1903  (Act  Cong.  March  2,  1903,  c.  976, 
32  Stat.  943  [U.  S.  Comp.  St.  1916,  §§  8613-^15]).  It  was  shown 
that  the  interstate  car,  with  which  the  car  ridden  by  the  plaintiff  col- 
lided, was  not  equipped  as  provided  by  that  act.  That  this  defend- 
ant was  n^ligent  in  reference  to  the  def^tive  car,  a«id  that  such  neg- 
ligence was  the  cause  of  the  accident,  has  support  in  authority.  Texas 
&  Pacific  Railway  v.  Rigsby,  241  U.  S.  33,  36  Sup.  Ct  482,  60  L.  Ed. 
874. 

However,  the  federal  Safety^  Appliance  Act,  while  it  requires  all 
cars  used  by  railroads  engaged  in  interstate  commerce  to  be  equipped 
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in  a  particular  manner,  fails  to  provide  that  an  employ^  injured 
through  such  failure  shall  have  a  cause  of  action.  When,  therefore, 
a  suitor,  as  in  the  case  of  Texas  &  Pacific  Railway  v.  Rigsby,  supra, 
brings  an  action  to  recover  damages  for  negligence,  assigning  a  vio- 
lation of  the  federal  Safety  Appliance  Act  as  a  ground  of  negligence, 
he  makes  vtse  of  the  common  law  of  one  of  the  states  to  provide  him 
with  a  remedy,  and  uses  a  federal  statute  to  provide  him  with  a  wrong, 
and  without  the  <common  law  he  is  as  incapable  of  success,  as  he  is 
without  the  statute.  It  is  manifest  that  the  common  law  of  the  state 
is  subject  to  amiendment,  modification,  and  withdrawal  in  any  partic- 
ular which  does  not  offend  a  constitutional  prohibition.  That  the 
Workmen's  Compensation  Law  of  the  state  of  New  York  does  not  so 
offend  has  been  established.  That  law  abolished  the  common  law 
of  the  state  in  so  far  as  it  regulated  the  liability  of  employer  to  em- 
ploy^, and  substituted  a  statutory  liability  in  its  place,  together  with 
a  statutory  court  for  the  enforcement  of  the  liability.  Tb^  plaintiff, 
therefore,  though  he  may  have  suffered  a  wrong,  has  no  remedy  by 
an  action  at  law,  for  the  common  law,  which  might  have  given  it  in 
the  particular  instance,  is  nonexistent 

The  judgment  should  be  reversed,  and  the  complaint  dismissed.  All 
concur,  except 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  At  the  time  of,  and  long 
before,  the  passage  of  the  so-called  Safety  Appliance  Law,  it  was 
the  general  law  that  if  a  statute  required  a  thing  to  be  done  which  was 
not  done,  and  the  failure  to  do  it  caused  an  injury  to  another,  he 
may  recover  his  damages  from  the  party  in  default.  The  federal  stat- 
ute imposed  a  penalty  of  $1CX3  for  failure  to  comply  with  it.  But  the 
act  was  passed  with  knowledge  of  the  general  law  that  a  failure  to 
observe  a  statutory  duty  made  the  company  liable  for  damages  re- 
sulting therefrom.  Congress  had  in  view,  not  the  local  law  of  any 
state,  but 'this  general  law,  which  may  be  treated  as  a  part  of  the  act. 
It  was  unnecessary  to  state  the  liability  which  the  general  law  recog- 
nized. Congress  well  assumed  that,  if  the  local  law  in  some  particular 
state  did  not  recognize  such  liability,  the  general  law,  the  spirit  of 
which  entered  into  the  legislation,  would  control.  Central  Vt.  Ry.  v. 
White,  238  U.  S.  507,  35  Sup.  Ct  865,  59  U  Ed.  1433,  Ann.  Cas. 
1916B,  252;  B.  &  O-  Railroad  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct. 
914,  37  L.  Ed.  772.. 

*^ Again,  acconUnir  to  the  dedsioiui  of  dils  court,  It  is  not  open  to  doubt  that 
the  re^KiDsibillty  at  a  railroad  eompajDy  to  its  employes  is  a  matter  of  general 
law."  B.  &  0.  By.  v.  Baugh,  supra,  149  U.  S.  374.  315,  13  Sup.  Ct.  9X%  37  L. 
EJd.  772. 

It  caninot  be  that  in  passing  this  law  Congress  intended  that  in 
some  localities  there  should  be  a  liability  for  damages  for  a  noncom- 
pliance with  it,  and  in  other  localities  no  liability.  It  intended  to 
make  a  uniform  law,  effective  through  the  United  States. 

The  eighth  section  of  the  act  provides  that  an  employ^,  injured  by 
a  locomotive,  car,  or  train  in  use  contrary  to  the  provisions  of  the 
act,  shall  not  be  deemed  to  have  assumed  the  risk,  although  he  con- 
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tinuca  in  the  employinent  after  the  unlawful  use  was  brought  to  his 
knowledge.  This  section  is  meaningless,  unless  Congress  intended  to 
permit  a?n  injured  employ^  to  maintain  an  action  for  damages  caused 
by  the  unlawful  act  Clearly  a  state  cannot  pass  an  act  providing 
that  continuance  in  the  employment,  with  knowledge  of  the  defect, 
shall  be  .an  assumption  of  such  risk ;  neither  could  it  provide  that  an 
employ^,  injured  by  such  violation  of  the  act,  shall  have  no  action 
for  damages.  Neither  can  it  create  some  new  liability,  enforceable 
outside  of  the  courts,  and  provide  that  the  action  for  damages,  which 
the  statute  clearly  contemplated,  shall  not  be  available. 
I  therefore  favor  an  affirmance. 


EPPS  ▼.  PRIOB  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  13,  1918.) 

Appeal  from  Trial  Term,  Otsego  County. 

Action  by  Charlotte  Epps  against  May  Price  and  Charles  C.  Flacsch, 
as  executors,  etc.,  of  Julia  Makley,  deceased,  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.    Affirmed. 

Argued  before  JOHN  M.  KELUXJG,  P.  J„  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

PER  CURIAM.    Judgment  affirmed,  with  costs.    All  concur,  except 

HENRY  T.  KELLOGG,  J.  (dissenting).  Julia  Makley  died  on  the 
20th  day  of  April,  1913,  leaving  a  last  will  and  testament,  executed 
on  the  6th  day  of  January,  1899,  whereby  she  gave  to  her  husband, 
George  R,  Makley,  the  life  use  of  all  her  property,  to  her  daughter 
Charlotte,  after  his  death,  the  life  use  of  the  sum  of  $1,500,  and  to 
her  daughter  Mae  all  the  rest  and  remainder  of  her  property.  Char- 
lotte, the  plaintiff  herein,  unsuccessfully  opposed  the  probate  of  this 
will,  brought  an  action  to  contest  probate  on  the  ground  that  her 
mother  was  incompetent,  met  with  an  adverse  verdict  of  a  jury,  ap- 
pealed from  the  judgment  entered  thereon  to  this  court,  where  the 
judgment  was  affirmed  (175  App.  Div.  955,  161  N.  Y.  Supp.  1124). 
appealed  to  the  Court  of  Appeals,  and  again  met- with  an  affirmance  of 
the  judgment  (221  N.  Y.  573,  116  N.  E.  1043).  In  order  to  estab- 
lish the  incompetency  of  her  mother  she  used  upon  these  contests  the 
offices  of  the  friendly  Ryndes  family,  Helen  Ryndes,  her  husband, 
James  Ryndes,  and  her  mother  Susan  Ryndes,  all  of  whom  testified  to 
irrational  conduct  on  the  part  of  the  testatrix. 

After  these  contests  were  thus  ended,  her  appetite  for  litigation  not 
having  been  sated  thereby,  Charlotte  brought  this  action,  alleging  that 
the  deceased  made  a  contract  with  her  by  which,  at  the  death  of  the 
deceased,  she  was  to  have  a  full  distributive  share  of  her  property. 
Again  she  had  recourse  to  the  friendly  offices  of  the  Ryndes  family. 
Helen  Ryndes,  James  Ryndes,  and  Susan  Ryndes,  testifying  upon  the 
trial,  all  stated  that  in  September,  1892,  26  years  prior  to  the  giving 
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of  their  testimony,  the  deceased  came  to  the  Ryndes  household,  and 
there  in  their  presence  said  to  the  plaintiff,  who  had  left  her  mother's 
home,  that,  if  she  would  return,  she  would,  at  deceased's  death,  re- 
ceive her  share  of  the  property.  Helen  Ryndes  knew  that  the  month 
in  which  the  talk  was  had  was  the  month  of  September,  because  the 
deceased  said  that  she  had  a  basket  of  peaches  to  take  care  of,  and 
remembered  that  the  conversation  was  had  in  the  morning.  James 
R3mdes  remembered  that  the  month  was  September  in  the  year  1892, 
for  the  extraordinary  reason  that  there  was  a  very  heavy  thunder 
shower  in  May  of  that  year,  which  gullied  out  his  property.  He  also 
remembered  that  the  conversation  was  had  about  9  or  10  o'clock  in  the 
morning,  that  his  men  were  pruning  berries  at  the  time,  and  that  his 
wife  and  the  deceased  were  then  upon  the  ''back  stoop"  talking  about 
peaches.  Susan  Ryndes  remembered  that  the  month  was  Septem- 
ber in  the  year  1892,  for  the  convincing  reason  that  on  May  4th  of 
that  year  she  drew  her  pension  when  there  was  a  bad  thunder  storm. 
She  remembered  that  the  4cceased  came  there  driving  a  horse;  that 
the  exact  hour  of  the  conversation  was  between  10  and  11,  o'clock. 

It  is  scarcely  credible  that  human  memory  should  be  so  perfect  that 
it  will  retain  for  26  long  years  knowledjge  of  the  hour,  month,  and 
year  when  peaches  are  spoken  of,  berries  are  being  pruned,  old  ladies 
are  upon  a  "hack  stoop*  talking,  and  will  reproduce  the  exact  words 
used,  with  such  detail  that  every  element  necessary  to  constitute  a  bind- 
ing contract  is  brought  to  book.  Extremely  significant  is  it  that,  al- 
though these  three  members  of  the  Ryndes  family  testified  on  the  will 
contest  that  the  deceased  was  irrational,  not  one  of  the  trio  then  related 
any  such  conversation  as  they  have  told  here.  If  the  conversation  had 
then  been  offered,  no  doubt  of  its  competency  could  have  been  enter- 
tained, for  it  would  have  tended  to  establish  that  the  will  did  not 
express  the  real  intent  of  the  testatrix.  I  think  that  the  proof  given 
here  of  a  contract  to  leave  to  the  plaintiff  her  share  in  the  property 
of  the  decedent  is  not,  within  the  authorities,  sufficiently  clear  and 
convincing  to  establish  it.  Hamlin  v.  Stevens,  177  N.  Y.  39,  69  N. 
E.  118;  Rosseau  v.  Rouss,  180  N.  Y.  116,  72  N.  E.  916;  Taylor  v. 
HigfiTi,  202  N.  Y.  65,  95  N.  E.  30. 

The  judgment  should  be  reversed,  and  the  complaint  dismissed. 


CRINIEBI  V.  GROSS  et  ux. 
(Snpreme  Court,  AppeUate  Division,  Tblrd  Denartment    November  13,  1918.) 
Maateb  and  Servant  ^s>S51 — ^Workmen's  Compensation— Election  of  Rem- 

KDIBS. 

Where  an  Injured  emplc^6,  in  pursuance  of  Workmen's  Compensation 
Law,  §  11,  brought  an  action  for  damans  against  a  married  woman  as 
his  employer,  and  the  suit  was  dismissed,  the  claimant,  by  the  election 
to  sne  her,  is  barred  from  subsequently  seeking  an  award  under  the  act 
against  the  husband  and  wife  jointly;  the  evidenee  showing  that  the 
wife  was  in  fact  the  employer. 

John  M.  Kellogg,  P.  J.,  and  Woodward,  J.,  dissenting. 

^ssFor  oUier  ttMW  see  aame  topic  A  KBY-NUMBHR  in  all  Key-Numbered  Digeets  A  Indesee 
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Appeal  from  State  Industrial  Comnussion. 

Proceeding  by  Antonio  Crinieri  under  the  Workmen's  Compensa- 
tion Law,  opposed  by  Louis  Gross  and  Marie  Gross  his  wife,  unin- 
sured employers.  From  an  award  of  the  State  Industrial  Commis- 
sion, the  employers  appeal.    Reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOI>- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Scott  &  Sneed,  of  Newburgh,  for  appellants. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W,  Bonynge,  of  New 
York  City,  for  State  Industrial  Commission. 

HENRY  T.  KELLOGG,  J.  The  claimant,  having  been  injured 
through  an  accident,  brought  ah  action  to  recover  damages  against 
one  Marie  Gross,  alleging  that  she  was  his  employer,  that  she  had 
failed  to  secure  compensation  for  her  employes,  and  that  he  was  in- 
jured through  her  negligence.  Marie  Gross  in  her  answer  alleged 
that  the  employer  of  the  claimant  was  not  herself,  but  one  Louis 
Gross,  her  husband.  The  complaint  was  dismissed.  Thereafter  the 
claimant  filed  a  notice  of  claim,  in  which,  ih  answer  to  the  question, 
"Name  of  Employer?"  he  wrote  "Louis  Gross,  or  Marie  Gross,  his 
wife."  The  commission  made  an  award  against  Louis  Gross  and 
Marie  Gross,  both  of  whom  were  found  to  be  the  employer  of  the  claim- 
ant. 

A  difBculty  confronting  the  commission  wais  the  fact  that,  if  Marie 
Gross  was  the  employer,  the  claimant  had  previously  made  his  elec- 
tion to  bring  an  action  against  her,  and  therefore  could  not  later 
have  an  award  upon  a  claim'  afterwards. filed.  Workmen's  Compen- 
sation Law  (Consol.  Laws,  c.  67)  §  11;  Pavia  v.  Petroleum  L'W. 
Co.,  178  App.  Div.  345,  164  N.  Y.  Supp.  790.  This  difficulty  was 
overcome  by  the  very  easy  method  of  merely  making  a  finding  that 
the  claimant  was  employed  by  Marie  Gross  and  Louis  Gross  jointly, 
to  sue  whom  as  partners  an  election  had  never  been  made.  There  was 
no  legal  evidence  that  Marie  Gross  and  Louis  Gross  were  employers 
of  tlie  claimant.  Moreover,  there  was  no  legal  evidence  that  I/)uis 
Gross  was  the  employer.  Both  the  notice  of  injury  and  the  claim  for 
compensation  named  "Louis  Gross  or  Marie  Gross  or  both  of  them." 
The  only  positive  evidence  upon  the  subject  was  given  by  the  claim- 
ant, who  testified  that  Marie  Gross  hired  him,  directed  him,  and  paid 
him,  and  in  answer  to  the  question,  "You  were  employed  by  Marie 
Gross  on  the  24th  day  of  March,  1917?"  replied  "Yes,  sir."  There 
was,  therefore,  no  foundatipn  whatsoever. for  the  finding  of  the  com- 
mission that  the  claimant  was  employed  by  Marie  Gross  and  Louis 
Gross.  On  the  contrary,  it  was  proven  that  he  was  employed  sole- 
ly by  Marie  Gross,  and  as  against  her  the  claim  was  barred  by  an  elec- 
tion previously  made. 

The  award  should  be  reversed,  and  the,  claim  dismissed^ 

LYON  and  COCHRANE,  JJ.,  concur. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  ''The  institution  by  a 
party  of  a  fruitless  action,  which  he  has  not  the  right  to  maintain, 
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will  not  preclude  him  from  asserting  the  rights  he  reaHy  possesses. 
Kinney  v.  Kieman,  49  N.  Y.  164."  McNutt  v.  Hilkins,  80  Hun,  235, 
239,  29  N.  Y.  Supp.  1047,  1050. 

"The^  principles  governing  election  of  remedies  are  necessarily 
based  upon  the  supposition  that  two  or  more  remedies  exist.  If  in 
fact  or  in  law  only  one  remedy  exists,  there  can  be  no  election  by  the 
pursuit  of  another  and.  mistaken  remedy.  It  is  a  well-established 
rule  that  the  choice  of  a  fancied  remedy  that  never  existed,  and  the 
futile  pursuit  of  it,  either  because  the  facts  turn  out  to  be  different 
from  what  the  plaintiff  supposed,  though  the  first  action  proceeds 
to  judgment,  does  not  preclude  the  plaintiff  from  thereafter  invoking 
the  proper  remedy."    9  Ruling  Case  Law,  p.  962,  §  9. 

**Tfie  question  depends  for  its  answer  upon  the  law  of  election  of 
remedies.  Where  two  inconsistent  remedies,  proceeding  upon  ir- 
reconcilable claims  Of  right,  are  open  to  a  suitor,  the  choice  of  •  one 
bars  the  other.  But,  to  have  that  effect,  the  remedies  must  be  incon- 
sistent." Ratchford  v.  Cayuga  Co.  Cold  Storage  &  W.  Co.,  217  N. 
Y.  565,  568, 112  N.  E.  447,  448  (L.  R.  A.  1916E,  615). 

WOODWARD,  J.,  ccoictirs. 


SlfmS.  T.  VAN  VBIGHTEN  et  UX. 

(Snpreiiie  Ootirt,  Animate  DitiBlui,  TtMk-  Dfiptrtmqnt    Movtamber  18/  1018w) 

V]iNtni^^5:lL6—A0Tia]f  In VQi^Tiira  Bsix  Estate.  ',  > 

An  action  for  spedflc  performance  of  land  exchange  contract,  where 
.  dataidaiit'a  land  1«  altaated  In  one  ootuity  and  platntUFs  land  in  another 
ccMUity,  moj  be  tried  ia  ^tlher  county,  under  Code  CUv.  Pxoc  f  962.  • 

Appeal  from  Special  Term,  Saratoga  County. 

Action  by  Fraiik  P.  Smith  against  Orlo  C  Van  Veighten  and  wife. 
From  an  order  changing  the  place  of  trial,  plaintiff  appeals.  Re- 
versed. 

Argued  before  JOHN  M.  KELLOGG,  P.  T.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ.  ■       ' 

Robert  W.  Fisher  of  Mechanicville,  for  appellant  .    . 

Thomas  F.  Galvin,  of  Troy,  for  respondents. 

HENRY  T.  KELLOGG,  J.  This  is  an  appeal  from  an  ordef  chang- 
ing the  place  of  trial  from  the  county  of  Saratog:a  to  the  county  of 
Rensselaer;  Thd  complaint  alleges  that  the  plaintiff  is  the  owner  of 
lands  in  Saratoga  county;  that  the  defendant  Orlo  C.  Van  Veighten 
was  the  owner  of  lands  in  Rensselaer  county ;  that  the  said  defend- 
ant and  the  plaintiff  made  an  agreement  for'  the  exchange  of  their 
lands;  that  thereafter  the  said  defendant  repudiated  the  agreement 
and  fraudulently  conveyed  the  lands  owned  by  him  to  his  wife,  the 
defendant  Louise  E.  Van  Veighten,  who  had  full  knowledge  of  the 
agreement.  The  plaintiff  demands  judgment  for  a  conveyance  to  him 
by  these  defendants  of  the  lands  in  tfie  county  of  Rensselaer. 

^s»For  othMT  cu««  M«  name  topic  A  KBT'-NUMBBR  In  All  Key-Numbered  Digests  a  Indezis 
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It  is  provided  in  section  982  of  the  Code  of  Civil  Procedure  as 
follows : 

"Eacli  of  tbe  following  actions  must  be  tried  in  the  county,  in  wbich  the 
subject  of  the  actl<»i,  or  some  part  thereof,  is  sitoated:  An  action  of  eject- 
ment; *  *  *  or  to  procure  a  Judgment,  directing  a  conveyance  of  real 
property ;  and  every  other  action  to  recover,  or  to  procure  a  Judgment,  estab- 
lishing, determining,  defining,  forfeiting,  annulling  or  otherwise  affecting,  an 
estate,  right,  title,  lien,  or  other  interest,  in  real  property,  or  a  chattel  real." 

In  Turner  v.  Walker,  70  App.  Div.  306,  75  N.  Y.  Supp.  260,  it  was 
held,  in  an  action  in  which  a  vendor  of  land  sought  specific  perform- 
ance of  his  contract,  that  the  land  of  the  vendor  was  the  subject  of 
the  action ;  that  the  action  was  one  specified  in  section  982  of  the  Code 
of  Civil  Procedure,  and  was  triable  in  the  county  where  the  lands  of 
the  plaintiff  were  situated.  This  case  clearly  overruled  the  holding 
in  Kearr  v.  Bartlett,  47  Hun,  245.  The  action  under  consideration, 
therefore,  involves  as  subjects  of  the  action  both  the  lands  of  the 
vendor  in  Saratoga  county  and  the  lands  of  the  vendee  in  Rensselaer 
county,  and  so,  therefore,  is  triable  in  either  county.  The  venue  of 
the  action,  therefore,  was  properly  laid  in  Saratoga  county. 

The  order  should  be  reversed.    All  concur. 


PBOPLBl  ex  rel.  MARKS  v.  KIDNEY. 

(Supreme  Court,  Special  Term,  Kings  Ooufity«     November,  1918.) 

GantfiNAL  Law  «=>1211 — Sentence — OoNSTRtrcrioN  of  Statute — ^"Fibst  Oon- 

VTCTION." 

In  Penal  Law,  |  1041,  providlug  that  person  oonTicted  for  seeond  time 
of  a  felony  "must  be  sentenced  to  imprisonment  for  a  term  not  less  than 
the  longest  term,  nor  more  than  twice  the  longest  term,  prescribed  upon 
the  first  conviction,"  the  words  "first  conviction"  refer  to  a  conviction  of 
the  offense  for  which  accused  is  being  sentenced,  and  not  to  tiie  former 
offense  committed. 

Application  for  wric  of  habeas  corpus  by  the  People,  on  the  relation 
of  Lawrence  Marks,  against  Harry  R.  Kidney.  Writ  dismissed,  and 
prisoner  remanded. 

David  E.  Hurwitz,  of  New  York  City,  for  relator. 
Merton  E.  Lewis,  Atty.  Gen.,  and  Henry  Q.  Henderson,  Deputy 
Atty.  Gen.,  for  respondent. 

BENEDICT,  J.  The  relator,  who  is  confined  in  the  state  prison 
at  Auburn,  N.  Y.,  has  sued  out  a  writ  of  habeas  corpus,  claiming  that 
he  is  unlawfully  imprisoned,  because  the  sentence  which  he  is  serving 
was  beyond  the  jurisdiction  of  the  court  to  impose. 

Relator  was  indicted  for  the  offense  of  rape  in  the  first  degree  as  a 
second  offense ;  he  having  been  previously  convicted  within  this  state 
of  an  attempt  to  commit  grand  larceny.  He  pleaded  guilty  to  said  in- 
dictment, and  was  first  sentenced  to  imprisonment  for  20  years*  Later 
it  was  ascertained  that  this  would  bring  about  his  release  during  the 

^s>For  other  cased  see  same  topic  ft  KBY>NUMBER  Id  all  Key-N«xnbered  Digests  A  Indexes 
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prohibited  portion  of  the  jear,  and  he  was  brought  back  and  resen- 
tenced for  a  period  of  20  years  and  10  months.  It  is  this  sentence 
which,  relator  contends,  was  in  excess  of  the  sentence  which  the  court 
had  jurisdiction  to  impose. 

I  think  his  contention  cannot  be  sustained.  Section  1941  of  the 
Penal  Law  (CoasoL  Laws,  c.  40),  among  odier  things,  provides : 

''A  person,  who,  after  having  been  convicted,  within  this  state,  of  a  felony, 
or  an  attempt  to  oommit  a  felony  •  «  •  commits  any  crime,  within  this 
state,  is  punishable  upon  conviction  of  sudti  second  oftense,  as  fol- 
Iowb:    •    •    ♦ 

'*2.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction,  the  offender 
would  be  punistiable  by  Imprisonment  for  any  term  less  than  his  natural  life, 
then  such  person  must  be  sentenced  to  Imprisonment  for  a  term  not  less  than 
the  longest  term,  nor  more  than  twice  the  longest  term,  prescribed  upon  a 
first  conviction." 

The  meaniog  of  this  provision  is  perfectly  plain.  In  the  case  of 
rape  in  the  first  degree,  the  maximum  penalty  for  which  as  a  first  of- 
fense is  20  years  (Penal  Law,  §  2010),  a  person  convicted  thereof  as 
a  second  offense — ^that  is,  after  having  been  previously  convicted  of  any 
felony' or  attempt  to  commit  a  felony — must  be  sentenced  to  imprison- 
ment for  not  less  than  20  nor  more  than  40  years.  The  sentence  im- 
posed was  within  these  limits,  and  was  therefore  a  lawful  sentence. 
The  relator's  contention  that  the  maximum  limit  of  the  sentence  in  this 
case  was  20  years,  on  the  ground  that  the  words  ''nor  more  than  twice 
the  longest  term,  prescribed  upon  a  first  conviction,"  in  the  section 
above  quoted,  refer  to  the  longest  term  prescribed  for  the  crime  for 
which  the  offender  was  first  convicted,  finds  no  suppoit  in  the  lan- 
guage of  the  section.  It  clearly  means  not  less  than  the  longest  term, 
nor  more  than  twice  the  longest  term,  proscribed  for  a  first  conviction 
of  the  crime  of  which  the  offender  is  convicted  as  a  second  offense — 
in  this  case  rape  in  the  first  degree,  and  not  attempted  grand  larceny. 
The  maximum  term  for  attempted  grand  larceny  in  the  first  degree 
(assuming  that  that  was  the  degree  of  attempted  grand  larceny  of  which 
relator  was  convicted)  is  S  years.  Penal  Law,  §§  1295,  261.  There- 
fore to  adopt  the  relator's  construction  would  1^  in  this  case  to  the 
absurd  resuk  that  relator  could  not  have  been  sentenced  for  less  than 
20  years  nor  more  than  10  years. 

The  writ  is  therefore  dismissed,  and  the  prisoner  remanded. 


STEINHAU8  v.  SCHEOHTJQR. 
(Supreme  Court,  Appellate  Term,  First  Department.    November  26,  1918.) 

1.  LA.NDLOBD   AND   TENANT  «=>48(2) — COVENANT  TO   HeAT— MeaSUBE   OF  DAM- 

AGES ON  Bbxach. 

On  breaeh  of  covenant  to  beat  an  apartment,  measure  of  damages  Is 
the  difference  between  the  reserved  rent  of  the  preiulses,  if  furniabed  with 
adequate  heat,  and  the  rent  of  such  premises  in  the  partly  heated  condition. 

2.  Landlord  and  Tenant  ^=»48(1) — Failure  to  Hkat — Proof  of  Damage. 

In  an  action  by  tenant  for  damages  for  failure  to  sufficiently  heat  an 
apartment,  expert  testimony  as  to  rental  value  of  what  are  known  as  cold 

C=»For  other  casee  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  a  Indesee 
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flats  or  tenements,  without  steam  beat,  bot  water,  or  etovator  service,  was 

Incompetent  to  show  damages,  where  it  was  anepntroyerted  that  building 
In  question  was  a  flrst-class  apartment 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis* 
trict. 

Action  by  Stanley  M.  Steinhaus  against  Izak  Schechter.  Judgment 
for  plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUI^ 
LAN,  JJ. 

Charles  I^  Hoffman  and  Henry  Friedman,  both  of  New  York  City, 
for  appellant. 

Walter  E.  Godfrey,  of  New  York  City  (Ralph  Guttchcn,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  defendant  appeals  from  a  judgment  entered  by  di- 
rection of  the  court,  acting  without  a  jnry,  in  an  action  brought  by 
one  of  the  tenants,  individually  and  as  assignee  of  11  other  tenants, 
in  an  apartment  house,  against  the  landlord,  for  damages  for  )>reach 
of  contract  in  failing  to  adequately  heat  the  apartments  of  the  ten- 
ants in  said  building  during  the  severe  weather  of  last  winter. 

The  evidence  does  jiot  establish  any  willftd  breach  of  covenant  on 
the  part  of  the  landlord,  the  uncontradicted  evidence  showing  tb^it  at 
all  times  there  was  an  adequate  suj^ly  of  coal  on  hand;  that  last 
winter  was  exceptionally  cold;  that  the  building  as  an  entirety  was 
well  heated,  and  that  the  lack  of  sufficient  hectt  in  some  of  tfie  apart- 
ments occupied  by  plaintiff's  assignors  was  due  to  the  fact  that  the 
tenants  themselves  had  removed  the  radiators  from  their  apartments, 
in  order  to  get  the  benefit  of  the  additional  space  occupied  by  the 
radiators;  that  the  building  was  a  first-class  building;  that  many  of 
the  tenants  had  remained  in  the  premises  for  a  number  of  years ;  and 
that  only  12  out  of  a  total  of  52  tenants  testified  as  to  insufficiency  of 
heat. 

[1,2]  It  is  unnecessary  to  consider  whether  the  judgment  in  favor 
of  plaintiff  was  against  the  weight  of  evidence  as  to  a  breach  of  con- 
tract on  the  part  of  the  landlord ;  plaintiff  having  failed  to  introduce 
any  competent  proof  of  damage.  It  is  well  settled  that  the  measure 
of  damage  under  the  circumstances  of  this  Case*  is  the  differemce  be- 
tween the  reserved  rent  of  the  premises,  if  furnished  with  adequate 
heat,  and  the  rent  of  such  premises  in  the  partly  heated  condition  tes- 
tified to  by  plaintiff's  witnesses.  The  only  evidence  introduced  by 
the  plaintiff  an  this  subject  was  expert  evidence  as  to  the  rental  value 
of  what  are  known  as  cold  flats  or  tenements,  without  steam  heat, 
hot  water,  or  elevator  service;  the  evidence  showing  that  what  are 
known  in  the  real  estate  business  as  cold  flats,  or  tenements,  are  apart- 
ments of  a  distinctly  inferior  grade,  and  of  much  lower  rental  value 
than  the  premises  in  question. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered^ 
with  $30  costs  to  appellant  to  abide  event    AH  concur. 


Digitized  by 


Google 


Supw  Ct.)  Ui  BIB  TUOKBB  701 

aM  Misc.  Bep^  OLT) 

In  re  TUCKER  et  al.  . 

(Supreme  Court,  Special  Teem,  New  Xork  Ootmty.    0<;tober,  1918w) 

1.  BuiNCNT  DoicA.iir  ^B»2i8(2) — ^Rkpobv  or  GoUMiflsioiaBBfr— Coitfibication — 

In  condemnation  piooeecUngs*  confimatlon  of  report  of  commlssiOQ^rB  by 
court  Is  an  ^proral  only  of  determinations  of  commissioners  as  to  mat- 
ters within  their  power  to  make. 

2.  Sminent  DoMAUf  ^s»28d — ^Assbssmsnt  bt  GoiaassiONSBS — Questions  Ds- 

TBRJCINICD. 

In  condoiuiattoci  prooeedlngB,  Aetdnab^atkni  oCconnntoaiDBers,  award- 
ing a  sross  sum  to  Utb  tenant  in  Ueu  of  Impotne)  was  without  power  or 
authority. 
8.  Eminent    Domain    ^a6>24d(l)— Acceptangk    of    Awabd— Enowuedqb    of 

HlGHT& 

If  pettttoner,  liDe  tenant,  was  unaware  of  his  right  to  a  deposit  ot 
toui  amount  of.  award  in  oondennatlfm  prooeedlngs,  from  whicb  In- 
oome^  Interest,  or  accrual  would  be  pai4  to  him  during  his  Ufe,  he  can- 
not be  said  to  have  made  an  election  by  accepting  in  lieu  thereof  a  gross 
sum,  representing  present  worth  of  Ills  life  estate. 
4.  BvnfENT  Domain  ^=»248(1)— Awasd— ^Refobmation— Oonbition   FuscsBf- 

ISNT. 

Althou^  determination  in  contaanatlon  prooeedlng,  awarding  Ufe  tes^ 
ant  a  gross  sum  in  Ueu  of  income,  was  a  nullity*  where  he  accepted  gross 
sum,  he  cannot  have  award  reformed  without  surrendering  what  was  re- 
GCdyed« 

In  the  matter  of  the  appUcatioi^  of  Joseph  Eugene  Tucker  and  an- 
other, for  the. payment  to  them  of  part  of  .the  accumulations  on  mpn- 
eys  deposited  as  ^ward  to  unknown  owners  in  a  condemnation  pro- 
ceeding entitled  Tucker  v.Bing^man,  etc.  .On  motion  to  confirm  re- 
port of  commissioners.    Motion  denied, 

James  Dunne;  ol  New  York  City,  for  petitioners. 
William  P-  Burr,  Corp.  Counsel^  of  New  York  City  (Joel  J.  Squier, 
of  New  York  City,  of  counsel),  for  the  City  of  New  York. 

McAVOY,  J.  If  the  question  whether  or  not  a  tenant;  for  life 
floay  ^bave  a  groas  sum  awarded  him  in  lieu  of  the  income,  interest, 
or  amount  arising  from  his  life  estate  is  discretionary  and  within  the 
power  of  the  court  alone  to  adjudicate  under  its  rules  (Matter,  of  Zahrt, 
94  N.  Y.  605),  then  it  must  follow  that  an  attempt  to  make  such  an 
adjudication  by  an  arm  of  the  court,  such  as  a  referee  or  commis- 
sion, >vrithout  direction,  either  statutory  or  judicial,  followed  by  a 
formal  confirmation^ of  a  report  containing  such  a  result,  is  not. a 
finding  by  the  court  thai;  discretion  urges  the  separation  of  life -es- 
tate and  remainder  into  dieir  respective  money  values. 

[1,  2]  The  determinations  of  the  commissioners  as  to  matters  with- 
in their  power  of  decision  are  the  only  conclusions  of  the.  report 
which  are  confirmed  by  the  court*  Johnson  v.  Pettit,  120  Appw  Div. 
774,  105  N.  Y.  Sufp.  730.  Any  arbitrary  or  unfounded  decision*  out- 
side of  power  or  direction,  is  not  deemed  to  be  approved  by  the  court 
in  its  confirming  of  a  report.  In  Matter  of  William  &  Anthony 
Streets,  19  Wend.  678,  the  court  pointed  out  that  a  dower  interest 
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might  be  admeasured  in  a  proceeding  similar  to  this,  without  a  hold- 
ing that  the  value  ought  to  be  fixed  in  gross ;  but  that  ruling  was  made 
in  May,  1839,  before  the  establishment  of  the  rules  of  practice  now 
in  vogue,  and  in  any  event  applied  to  a  dower  interest  as  to  which 
an  absolute  right  exists  to  convert  the  estate  or  prospective  interest, 
income  or  accruals  therefrom  into  a  gross  sum  in  lieu  thereof.  Mat- 
ter of  Zahrt,  supra.  I  am  quite  convinced  that  this  award  was  made 
without  power  or  authority,  and  that  formal  confirmation  does  not 
go  to  save  it. 

[3]  The  matter  for  real  debate  in  making  decision  is  the  proposi- 
tion that  the  acceptance  and  receipt  and  retention  of  the  money  rep- 
resenting the  then  present  worth  of  the  life  estate  was  an  election  on 
petitioner's  part  to  receive  such  sum  in  lieu  of  the  income  therefrom 
for  life.  If  it  were  an  election,  under  familiar  principles  it  now  ad- 
mits no  recall,  however  burdensome  its  result  may  be  in  loss.  "Elcctio 
semel  facta,  patitur  non  regressum."  Election  presupposes  a  knowl- 
edge of  one's  rights,  of  which  to  make  choice.  An  election  is  incon- 
ceivaUe,  without  a  deliberate  choosing  of  remedies  of  courses  of  ac- 
tion. If,  then,  it  be  found  that  the  petitioner  here  was  unaware  of  his 
right  to  a  deposit  of  the  total  amount  of  the  award,  from  which  the 
income,  interest,  or  accrual  would  be  paid  to  him  during  his  life,  he 
canjnot  truly  be  said  to  have  made  an  election  to  accept  in  lieu  there- 
of the  gross  sum  which  was  paid  him. 

The  consideration  which  seems  most  urgent  is  that  he  has,  by  ac- 
quiescence in  the  situation  developed  by  the  acceptance  and  use  of 
the  fund  paid  him,  lost  any  right  to  assert  the  present  claim,  when 
judged  from  the  viewpoint  of  what  would  have  been  his  position,  if 
he  had  discovered  the  alleged  deception  practiced  upon  him  long  be- 
fore the  fund  retained  for  the  remaindermen  had  by  accruals  become 
equal  to  and  gone  beyond  the  amount  of  the  total  sum  of  the  award, 
because  his  rights  are  no  greater  on  account  of  the  circumstance  which 
fortuitously  has  come  about  through  his  life's  continuance  past  the 
years  computed  as  necessary  under  the  Northampton  Tables  (then  the 
standard)  to  earn  at  5  per  cent,  the  diflFerence  between  the  gross  sum 
value  of  the  life  estate  and  the  sum  retained  for  the  remaindermen. 

This,  as  I  pointed  out,  adds  nothing  to  his  right,  because,  in  theory 
at  least,  the  remainder  sum  retained,  with  its  prospective  accruals  dur- 
ing the  continuance  of  the  life  tenancy,  is  exactly  equal  to  the  whole 
estate.  Whatever  of  increment  over  that  sum  there  may  now  be  is 
the  property  of  the  owners  of  the  next  eventual  estate  held  in  trust 
for  them,  assuming  that  the  life  tenant  had  properly  and  legally 
been  assigned  the  gross  sum  in  lieu  of  his  life  estate  rights  in  a  duly 
authorized  manjner,  and  in  a  proceeding  recognized  as  binding  in  law 
and  judicial  procedure.  What  would  have  been  done  if  the  petitioner 
had  entirely  disposed  of  the  sum  of  money  he  recdved  in  1876  within 
a  month  after  its  payment  to  him,  and  forthwith  asserted  the  grounds 
here  urged  for  relief  from  his  supposed  bargain  of  acceptance,  with- 
out any  offer  of  return  of  the  money  gotten  under  the  color  of  his  at- 
torney's authority  to  make  the  consent  for  him  ?  Doubtless  he  would 
have  been  required  to  make  whole  the  estate  of  the  remaindermen  by 
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a  sum  equal  to  what  he  had  withdrawn  as  the  then  present  worth  of 
his  life  estate.  Can  he  escape  this  duty  now  because  of  the  adventi- 
tious and  wholly  irrelevant  happening  that  enough  of  time  has  elapsed 
to  allow  the  accruals  to  make  whole  the  original  estate?    I  think  not. 

[4]  Regardless  of  the  illegality  of  the  original  act  in  awarding  him 
a  fixed  sum;  ignoring  his  release  to  the  city  as  a  nudum  pactum 
which  conferred  nothing ;  assuming  that  the  circumstances  surround- 
ing the  consent  and  acceptance  by  his  lawyer  were  fraudulent  as  to 
him — I  think  he  cannot  demand  this  relief  as  of  right  without  a  sur- 
render of  what  he  has  received  under  the  original  arrangement,  which, 
whatever  its  standing  in  law,  has  stood  undisturbed  fojr  over  40  years 
as  a  de  facto  conclusion  of  the  parties'  interests.  It  is  no  answer  to 
say  that  he  was  not  informed  of  his  rights  until  recently,  for  that  is 
merely  asserting  that  he  was  in  ignorance  of  the  law  of  the  matter, 
which  would  excuse  nobody  from  a  duty  ever  present  when  a  rescis- 
sion of  any  act  is  attempted  by  which  some  advantage  has  come. 
Equitable  principles  require  that,  if  he  now  wishes  to  have  the  award 
reformed  and  made  to  him  as  a  life  estate,  he  ought  to  be  required  to 
surrender  what  he  received  as  a  gross  sum  in  lieu  thereof.  If  this  were 
done,  or  offered  as  in  readiness  to  be  done,  it  could  then  be  deter- 
mined in  a  plenary  suit  whether  he  was  now  entitled  to  the  accrued 
income  and  future  accruals. 

The  conduct  of  his  attorney  in  the  condemnation  proceeding  is  really 
not  material  here,  because  he  was  petitioner's  agent,  and  what  he  did 
against  his  client's  interest  is  covered  by  other'  remedies  than  that 
which  is  now  invoked. 

Motion  denied 


WOOD  et  al.  v.  MACAPEB  et  al. 
(Supreme  Court,  Trial  Term,  Allegany  County.     October  15,  1918.) 

1.  MBCRAXIO0'  IiBiiB  •s»211(3)-^Wai?b»— Acceptance  of  Note. 

Materialman's  acceptance  of  contractor's  note,  where  time  withli)  which 
to  file  lien  did  not  expire  until  long  after  maturity  of  note,  did  not  con- 
stitute a  waiver  of  right  to  file  the  lien. 

2.  Pabtnebsuip  ^=»238 — Pabtnebship  Liabiutt — Incoming  Pabtneb. 

An  incoming  partner  Is  not  liable  for  the  outstanding  debts  of  the  Ann, 
in  the  absence  of  an  agreement  on  his  part,  either  expi-ess  or  Implied,  to  as- 
sume such  Imdehtecbiesa 

8.  Partnemhxf  ^s»230(3>-*lNOoiaNo  Pabtivbb— AasnuPTioN  of  ExiGrriNo  In- 

D£BTKONB8S. 

An  incoming  partner  may  make  himself  liable  for  the  outstanding  debts 
of  rhe  firm  by  un  agreement  to  assume  generally  the  existing  indebtedness 
of  the  firm,  particularly  where  assets  of  old  firm,  or  of  indlTldual  members 
thereof,  to  which  creditors  of  the  outgoing  firm  have  the  right  to  re- 
sort, are  brought  into  the  new  firm. 

4.  Paktnkbship  9s9»239(3)^Ingouino  Pabtnebt— Pbesukption  of  Existing  In- 

DEBTCnNESfi. 

Incoming  jmrtner's  agreement  to  be  liable  for  firm's  existing  indebted- 
ness need  not  be  contained  in  the  articles  of  copartnership,  but  may  be 
Inferred  from  facts  and  circumstances. 

^sdFor  other  cases  see  same  topic  ft  KEY-NUMBER  tn  all  Key-Numbered  Digests  A  IndexeB 
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5.  PABTIVKBfBIP  ^3B>242(CQ — ^iNCOMinO  PABTNSB'B  liXABXLZTT  FOB  EXXSTIIfO  Iff- 

DKBTEDNESS — ^ACTION   BT  ObEDITOB — SUFTIGISNGT  OV  EVIDBNCB. 

Evidence  held  to  warrant  inference  that  defendant  partner,  who  became 
partner  subsequent  to  creation  of  indebtedness  sued  on,  upon  joining  firm, 
agreed  that  new  partnership  was  to  assume  and  pay  off  outstanding  m- 
debtedness.  • 

6.  PaBTNBBSHIP  ^=9239(3) — ^InCOMINO  PABTNEB^-ASaCIlCFnolf  OF  EXJBTITXQ  In- 

DEBTEDNf^SS^CONSIDBBATION.  ^ 

The  obligation  of  oid  partners  to  pay  creditor  is  sufficient  consideration 
to  support  assumption  of  existing  indebtedness  by  new  firm,  formed  by  new 
partner  joining  firm. 

7.  CONTBACTS  «SS»187(l>*-PBOQFr-OONTBACT  FOB  BBKSFZI  OF  THIBD  PBBaON— IN- 

TENT. 

In  order  that  a  contract,  made  for  the  benefit  of  a  third  person,  may 
be  enforced  by  such  third  person,  the  distinct  intention  to  benefit  such 
third  person  must  be  clearly  erldenced ; .  but  it  is  unnecessary  that  person 
to  be  benefited  be  s^tecifically  mentioned,  or  even  tli^t  he  be  known  or  in 
existence  at  the  time  contract  is  entered  into. 

8.  Pabtnebship  ^=>2d9(4) — iNCoyiNO  Pabtneb— Assumption  of  Existino  In- 

debtedness. 

Where  copartnership  assigned  Interest' in  state  road  building  contract  to 
incoming  partner,  the  ccMitract  becoming  an  ajsset  of  the  new  firm,  and 
where  there  was  a  mutual  agreement  that  new  firm  should  assume  out- 
standing indebtednesa,  the  Incoming  partner  became  liable  on  note  tor 
material  furnished  before  he  became  partner,  though  materialman  did  not 
kifow  that  incoming  partner  assumed'  such  liability,  and  though  incoming 
partner  had  no  knowledge  of  execution  of  nota» 

Action  by  Walter  Wood  and  another  against  Daniel  J«  Macafee 
and  others.    Judgment  for  idaintiff$« 

George  A.  Larkin,  of  Olean,  for  plaintiffs. 
D.  D.  Dickson,  of  Angelica,  for  defendant  Fox. 

COLE,  J.  A  jury  was  waived  by  the  parties  hereto  and  the  cause 
was  tried  before  the  court.    The  following  facts^  appear: 

In  May, .  1910,  the  Macafee  tJoncrete  Company,  a  copartnership 
consisting  of  the  above-named  defendants  Dana  J.  Macafee  and 
Stewart  B.  Macafee  (father  and  son),  became' the -owners  by  assign* 
ment  of  a  contract  with  the  state  of  New  York  for  flie  construction 
of  a  section  of  state  highway  in  the  county  of  Allegany.  They  pro- 
ceeded with  the  execution  of  the  contract,  and  pnor  to  November 
4th  of  the  same  year  they  had  constructed  a  portion  of  the  road,  and 
for  that  purpose  they  had  purchased  from  the  plaintiffs  a  quantity 
of  iron  pipe  amounting  to  $879,  which  had  beto  used  in  such  con- 
struction, and'  pa3rment5  had  been  made  >  to*  the  Macafees  by  warrant 
of  the  comptroller  upon  the  estimates  of  the  engineer,  which  included 
the  pipe  in  question,  except  as  to  10  per  cent.,  wliich  was  held  back 
under  the  provisions  of  the  contract  with  the  state  until  the  final 
estimate  and  payment  were  made  about  three  years  later.  On  No- 
vember 4,  1910,  the  copartnership  had  become  embarrassed  financial- 
ly and  lacked  the  necessary  means  to  contirtue  the  work.  They  were 
indebted  in  the  sum  of  several  thousand  dollars  to  the  Bank  of  Bel- 
fast, N.  Y.,  and  had  assigned  to  that  bank,  as  security  for  such  in- 
debtedness and  to  secure  advancements,  the  moneys  due  and  to  be- 

^5s>For  other  cases  see  same  topic  &  KEY- NUMB  BR  in  all  Kejr-Numbered  IMgwti  A  Indezee 
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come  due  under  the  contract  wiih  the  state.  Oflier  debts  Were  due 
and  unpaid,  among  which  was  the  indebtedness  to  the  plaintiff  for  the 
h-on  pi^  in  the  above  sum.  On  that  date,  November  4th,  the  defend- 
ant Fox  entered  into  a  written  agreement  with  the  Macaf  ees,  by  the 
terms  of  which  the  Macafees,  in  consideration  of  the  sum  of  $3,000, 
transferred  to  Fox  a  one-third  interest  in  the  contract  above  referred 
to  with  the  state  of  New  York.  By  the  terms  of  the  contract  they 
associated  themselves  together  from  that  day  forward  in  the  matter 
of  builchng  the  road  as  copartners  under  the  firm  name  and  style  of 
Macaf  ee  Concrete  Company^  to  continue  in  such  copartnership  tmtil 
the  completion  of  the  road  as  finished  and  settled  f 6r  by  the  state  of 
New  York.  The  agreement  provided  that  the  office  should  be  at 
Rushford,  N.  Y.,  and  that  accurate  books  of  account  should  be  kept, 
"whereon  shall  be  entered  all  items  of  expense  and  income  and  all 
financial  transactions  of  the  company.  The  books  shall  also  be  open 
for  the  inspection  of  any  of  the  partners." 

The  Macafees  agreed  to  leave  all  their  tools,  implements,  and  ma- 
chinery then  on  the  work  to  be  used  by  the  copartnership  for  the  com- 
pletion df  the  woric.  All  loss  and  expense  were  to  be  borne,  two- 
thirds  bjr  the  Macafees  and  one-third  by  Fox,  and  the  net  profits  were 
to  be  divided  in  the  same  proportion.  Each  partner  was  to  be  al- 
lowed $4  per  day  for  the  actual  time  engaged  on  the  work,  and  it 
was  provided  that — 

"When  the  said  road  Is  completed  and  settled  for  an  acoountlng  shaU  be  had 
between  the  imrtles  of  the  afffibrs  of  the  copartnership.  The  parties  of  the 
first  part  shall  have  their  tools,  implements,  and  machinery,  and  the  party  of 
the  second  part  shall  be  repaid  the  $5,000.  which  he  puts  Into  the  business 
before  any  profits  are  divided." 

In  pursuance  of  this  agreement  Pox  at  once  paid  into  the  copart- 
nership the  $5,000  as  agreed,  which  was  dq)Osited  in  the  Bank  of 
Belfast  and  applied  principally  to  the  indebtedness  owing  by  the  for- 
mer firm  to  the  bank. 

The  new  company  cqntinued  business  under  the  same  name  as  the 
old  firm,  and  w»it  on  with  the  work  until  in  the  latter  part  of  1912^ 
when  the  Macafees  assigned  all  their  interest  in  the  contract  and  in 
all  their  firm  assets  to  Fox,  who  completed  the  road  and  received  the 
final  payment  in  July,  1913,  which  included  the  10  per  cent,  held  back 
by  the  comptroller  in  prior  estimates,  and  in  this  final  payment  was  in- 
cluded about  $125  on  account  of  the  iron  pipe  in  question.  Further 
reference  to  this  last-mentioned  agreement  between  the  Macafees  and 
Fox  will  be  made  again  herein. 

In  December,  1910,  S.  B.  Macaf  ee,  who  in  fact  had  exclusive  charge 
of  the  business,  gave  to  the  plaintiffs  a  promissory  note  in  the  name 
of  Macaf  ee  Concrete  Company  for  the  amount  ot  the  plaintiffs'  bill, 
payable  in  two  months.  This  note  was  renewed  once  or  more  pri- 
or to  May  15,  1911,  and  small  payments  had  been  made,  bringing  the 
balance  down  to  $800,  for  which  on  that  date  S.  B.  Macafee,  in  the 
name  of  the  firm,  gave  to  the  plaintiffs  a  renewal  note,  payable  in 
one  month  at  the  Bank  of  Belfast.  The  note  was  not  paid  at  matu- 
rity, and  never  has  been  paid,  and  it  is  on  that  note  that  this  action  is 
brought. 
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The  defendants  M^cafee  are  and  were  residents  of  the  state  of 
Pennsylvania,  In  September,  1911,  the  plaintiffs  brought  an  action 
against  the  two  Macafees  in  the  court  of  common  pleas  of  the  state 
of  Pennsylvania,  declaring  on  the  note  in  question,  and  upon  their 
default  judgment  was  rendered  against  them  in  January,  1912. 

Until  subsequently  to  the  entry  of  the  last-menti<med  judgment  the 
plaintiffs  had  no  knowledge  or  information  that  Fox  had  ever  be- 
come a  member  of  the  Macafee  Concrete  Company.  After  learning 
of  this  fact,  and  in  December,  1913,  they  began  this  action  against 
the  Macafees  and  Fox,  and  Fox  alone  appears  herein.  The  work  was 
not  finally  completed  until  about  July,  1913.  Upon  the  trial  testi- 
mony was  given  by  the  Macafees  tending  to  show  that  the  note  orig- 
inally given  and  one  or  more  of  the  renewals  were  authorized  by 
Fox ;  that  the  indebtedness  of  the  company  was  talked  over  between 
Fox  and  one  or  both  of  the  Macafees  at  about  the  time  of  the  giving 
of  the  note  or  renewals  thereof,  this  indebtedness  among  the  rest, 
and  that  it  was  mutually  agreed  that  a  note  should  be  given  for  this 
indebtedness;  and  that  the  note  and  renewals  were  given  by  S-  B. 
Macafee  in  the  name  of  the  firm  as  a  result  of  such  conference  and 
such  authorization.  Fox  explicitly  denies  this,  and  asserts  that  he  had 
no  knowledge  of  the  existence  of  the  note  until  subsequently  to  the 
maturity  of  the  last  renewal  upon  which  this  action  is  brought.  The 
testimony  of  the  Macafees  upon  this  subject  is  so  uncertain,  indefinite, 
and  unsatisfactory  that  I  am  unwilling  to  base  a  iinding  thereon  that 
such  was  the  fact.  Books  were  kept  by  S.  B.  Macafee  at  Rushford, 
in  which  entries  were  made  concerning  this  transaction,  and  Fox 
was  at  liberty  to  examine  them,  and  could  have  done  so,  but  failed 
to  do  so.  Had  he  examined  them,  such  examination  would  have  dis- 
closed the  fact  that  the  note  had  been  given.  As  it  was,  however, 
he  had  no  knowledge  of  the  existence  of  the  note  until  after  the  ma- 
turity of  the  one  upon  which  this  action  is  brought. 

In  the  fall  of  1912  Fox  brought  an  action  against  the  two  Maca- 
fees for  the  dissolution  of  the  firm,  and  a  receiver  was  appointed.  On 
October  14,  1912,  they  made  an  agreement  in  writing  settling  and  dis- 
continuing that  action.  The  Macafees  agreed  to  and  did  turn  over 
and  transfer  to  Fox  the  possession  and  ownership  of  the  road-making 
machinery  belonging  to  the  firm,  which  was  located  at  Rushford  and 
Hinsdale,  N.  Y.,  and  Fox  assumed  the  obligations  of  the  Pitts  Man- 
ufacturing Company,  amounting  to  $1,300,  for  a  portion  of  such  ma- 
chinery, and  agreed  to  pay  the  indebtedness — 

"owing  by  the  parties  hereto  to  the  Bank  of  Belfast  and  the  debts  and  obli- 
gations of  said  Macafee  Concrete  Company  pursuant  to  the  articles  of  co- 
partnership hereto  entered  into;  the  Pitts  Manufacturing  Company  bill 
aggregating  about  $32,  and  the  town  of  Barton  bill  of  $50,  and  the  bill  of 
R,  D.  W^ods  A  Go.  of  about  $800,  if  the  plaintiff  W,  J,  Fox  is  liable  on  Boid 
contract  to  pay  the  same,  and  the  claim  of  the  town  of  Barton  is  to  be  paid  11 
said  W.  J.  Fox  is  liable  under  said  copartnership  contract  to  pay  the  same." 

It  was  agreed  that  all  the  money  belonging  to  the  Macafee  Concrete 
Company  receivable  from  the  state  of  New  York  shall  be  paid  to  and 
owned  by  the  plaintiif  (Fox")  and  in  consideration  of  the  agreements 
therein  set  forth  Fox  agreed  to  pay  to  the  Macafees  the  sum  of  $1,- 
600  on  cash,  which  sum  was  in  ifact  paid  by  him.   . 


Digitized  by 


Google 


Sup.  Ct.)  WOOD  V.  MACAFEB  TOT 

It  is  reasonably  clear  that  Fox  at  that  time  was  not  admitting  his 
Hability  to  pay  this  claim  under  the  articles  of  copartnership,  but  was 
agreeing  as  between  himself  and  the  Macafees  to  pay  this  only  in  the 
event  that  it  should  be  determined  that  the  new  firm  was  liable  for  this 
indebtedness  under  tfie  "said  contract"  (meaning  the  articles  of  copart- 
nership between  himself  and  the  Macafees).  The  plaintiffs  urge 
that  the  defendant  Pox  is  liable  (1)  upon  the  g^und  that  it  was  in 
fact  understood  and  agreed  at  the  time  of  the  formation  of  the  new 
firm  that  the  indebtedness  of  the  old  firm  was  to  be  assumed  and 
paid  by  the  new  firm ;  (2)  that  the  giving  of  the  new  note  was  express- 
ly authorized  by  Fox,  and  that  the  extension  of  credit  thereby  ob- 
tained for  the  new  firm  constituted  a  sufficient  consideration  to  up- 
hold the  promise  of  the  new  firm  to  pay ;  (3)  that  the  new  firm  had 
the  benefit  of  the  extension  given,  and  the  plaintiff  gave  up  his  right 
to  file  a  lien,  and  that  the  new  firm  is  therefore  liable  as  upon  a  part- 
nership transaction  of  the  new  firm. 

[1]  As  to  the  ground  numerically  stated  (3)  it  is  a  sufficient  answer 
to  say : 

(a)  That  the  plaintiffs'  right  to  file  a  lien  did  not  expire  until  long 
after  the  maturity  of  the  note  on  which  this  action  is  brought.  Such 
lien  might  have  been  filed  within  30  days  after  final  completion  of 
the  work  (section  12,  Lien  Law  (Consol.  Laws,  c.  33]). 

(b)  The  acceptance  of  thft  note  did  not  amount  to  a  waiver  of  the 
right  to  file  a  lien,  Linneman  v.  Bieber,  85  Hun,  477,  33  N.  Y.  Supp. 
129. 

(c)  No  extension  of  credit  was  in  fact  given  by  plaintiffs  to  the  new 
firm,  for  plaintiffs  had  no  knowledge  that  there  was  any  new  firm. 
Fox's  credit  was  not  an  element  entering  into  the  extension. of  credit. 

As  to  the  ground  numbered  (2)  I  have  reached  the  conclusion  that 
there  was  no  express  authorization  by  Fox  to  give  the  note. 

As  I  view  the  case,  the  defendants'  liability  must  therefore  rest, 
if  at  all,  upon  the  ground  that  it  was  the  mutual  understanding  and 
a^reemtet  between  the  Macafees  and  Fox,  at  the  time  of  the  forma- 
tion of  the  new  firm,  that  the  outstanding  indebtedness  of  the  old  &rm 
was  to  be  assumed  and  paid  by  the  new  firm. 

[t]  I  think  it  may  be  fairly  said  that  the  rule  is  elementary  that 
an  incoming  partner  is  not  liable  for  the  outstanding  debts  of  the  firm, 
in  the  absence  of  an  agreement  on  his  part,  either  express  or  implied, 
to  assume  such  indebtedness.  Serviss  v.  McDonnell,  107  N.  Y.  264, 
14  N.  E.  314;  Peyser  v.  Meyers,  135  N.  Y.  599,  32  N.  E.  699. 

[8]  I  think  it  equally  clear  that  such  incoming  partner  mky  make 
himself  liable  for  such'  debts  by  agreement  to  assume  generally  the 
existing  indebtedness  of  the  firm;  and  this  is  particularly  so  where 
assets  of  the  old  firm  or  of  individual  members  thereof,  to  which  the 
creditors  of  the  outgoing  firm  have  the  right  to  resort,  are  brought  into 
the  new  firm.  Hour  City  National  Bank  v.  Widener,  163  N.  Y.  276- 
279,  57  N.  E.  471 ;  Peyser  v.  Meyers,  135  N.  Y.  599,  32  N.  E.  699; 
Arnold  v.  Nichols,  64  N.  Y.  117;  Barlow  v.  Meyers,  64  N.  Y.  41,  21 
Am.  Rep.  582;  Spingam  v.  Rosenfeld,  4  Misc.  Rep.  525,  24  N.  Y; 
Supp.  733;  King  v-  Isreal,  19  Misc.  Rep.  159,  43-  N,  Y.  Supp.  30d 
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[4]  And  such  agreement  need  not  be  contained  in  the  instrument 
itself  (the  articles  of  copartnership),  but  may  be  found  outside  there- 
of and  may  be  inferred  from  facts  and  circumstances.  Hannigan  v. 
Morrisey,  127  N.  Y.  639,  27  N.  E.  402;  Peyser  v.  Meyers,  135  N.  Y. 
599,  32  N.  E.  699,  supra;  Flour  City  National  Bank  v,  Widener, 
supra ;  King  v.  Isreal,  supra. 

When  Fox  came  into  the  firm,  he  knew  that  the  firm  was  indebted 
to  various  persons,  and  that  the  Macafecs  had  not  the  means  to  pay 
the  bills  or  to  meet' current  expenditures.  He  must  have  known  that 
these  bills  would  have  to  be  met  or  secured,  if  the  new  firm  expected 
to  be  aWe  to  continue? the  business.  The  indebtedness  of  the  finn 
Was  in  fact  discussed.  The  purpose  of  Fox's  being  taken  in,,  upon  his 
advancement  of  $5,000,  was  to  provide  funds  with  which  to  meet  the 
expenditures  and  to  liquidate  the  indebtedness.  He  says  himself  that 
he  knew  they  were  in  debt.  Upon  cross-examination  he  gave  the  fol- 
lowing testimony : 

**Q.  How  much  did  they  ow©?    A.  I  don't  know. 

"Q.  You  made  no  eflPort  to  find  out?    A.  I  don't  know  as  I  dld. 

"Q.  You  knew  they  owed  hiUB?    A.  Yes,  sir. 

"Q.  You  knew,  when  you  went  In,  that  the  new  company  was  going  to  pay 
tliese  old  bills,  did  you  not?  A.  I  suppose  so.  They  agreed  to,  but  it  seems 
they  did  not 

"Q.  That  was  your  understanding  about  it?   A.  I  told  you  I  paid. 

"Q.  Answer  my  question*  Your  understanding  was  that  the  new  company 
was  to  pay  these  old  bills?    A.  Surely. 

''Q.  And  you  relied  upon  the  Macafees  to  pay  up  these  old  bills,  and  they 
did  not  pay  them?    A.  Yes." 

[5,6]  The  moneys  which  Fox  contributed,  and  other  moneys  of 
the  new  firm,  were  in  fact  used  in  paying  indebtedness  which  was 
then  owing  by  the  cojpartnership.  I  think  the  inference  is  fully  war- 
ranted that  it  was  the  mutual  understanding  between  the  Macafees  and 
Fox  that  the  hew  firm  was  to  assume  and  pay  off  the  outstanding  in- 
debtedness. If  so,  then  I  think  under  the  authorities  Fox  became 
liable  equally  with  them  for  this  indebtedness.  The  obUgation  of  the 
Macafees  (his  promisees)  to  the  plaintiffs  to  pay  this  claim  afforded 
a  sufficient  consideration  to  support  a  claim  of  assumption.  And  the 
plaintiffs  when  they  learned  of  his  promise  were  at  liberty  to  avail 
themselves  thereof.  Arnold  v.  Nichols,  64  N.  Y.  117;  Barlow  v. 
Meyers,  64  N.  Y.  41,  21  Am.  Rep.  582;  Simson  v.  Brown,  68  N.  Y. 
355-360;  Spingam  v.  Rosenfeld,  4  Misc.  Rep.  523,  24  N.  Y.  Supp. 
733. 

The  defendant  urges  that  the  plaintiffs  were  required  to  perform 
some  act  of  acceptance  of  the  agreement  to  pay  their  debt — that  there 
must  be  a  novatioa  The  cases  of  Wheat  v.  Rice,  97  N.  Y.  296,  and 
Serviss  v.  Mc^Donnell,  107  N.  Y.  260,  14  N.  E.  314,  relied  upon  by  the 
defendant  are  cases  in  which  the  agreement  of  the  incoming  partner 
was  with  tlie  other  members  to  pay  a  fractional  part  of  their  indebt- 
edness, and  was  made  with  them  and  for  their  benefit,  and  not  intended 
for  the  benefit  of  the  creditor,  but  was  a  mere  matter  between  the 
new  member  (the  promisor)  and  the  other  members. 

[7]  In  order  that  a.  contract  made  with  another  for  the  benefit  of  a 
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third  person  may  be  enforced  by  such  tliir^  person,  the  distinct  in- 
tention to  benefit  such  third  person  must  he  clearly  evidenced.  Bever- 
idge  V.  N.  Y.  R.  R.  Co.,  112  N.  Y.  1,  26,  27,  19  N.  E.  489,  2  L.  R. 
A.  648;  Wheat  v.  Rice,  ^97  N.  Y.  296;  Serviss  v.  McDonnell,  107  N. 
Y.  260,  14  N.  E.  314. 

But  it  is  not  necessary  that  the  person  intended  t6  be  benefited  b,e 
specifically  mentioned.  Simson  v.  Brown,  68  N.  Y.  355-360.  Nor 
that  he  be  even  known,  or  be  even  in  existence  at  the  time.  Coster  v. 
Mayor  of  Albany,  43  N.  Y.  399-412. 

As  said  by  Justice  Bischoff  in  Spingam  v.  Rosenfeld,  4  Misc.  Rep. 
523,  24N.  Y.  Supp;733: 

*'S^eeniiiigly  a  promise  to  pey  aU  tibe  claims  due  upon  the  sale  &l  the  par- 
Ucalar  merchandise,  and  a  promise- to  pay  oU  thB  dalms  of.  the  existihg  .eredl- 
tors  of  a  particular  person,  are  equally  definitive.  Each  promise  alike  desig- 
nates a  particular  class  of  debts  which  are  to  be  p^id,  and  in  each  instance  the 
particular  cf^sditor  to.  whom  such  payment  is  intended  to  be  made  may  be  as- 
certained by  rslterence  to /the  fact  that  his  demand  is  included'  in  the  class 

mentionedi" 

I 

The  same  rule  is  cleaily  asserted  in  Barlow  v.  Meyers,  (54  N.  Y.  41'. 

As  already  indicated,  m  Wheat  v.  Rice  and  Serviss  v.  McDonnen, 
supra,  the  intention  to  benefit  the  creditors  by  the  promise  was  ab- 
sent. The  contract  was  in  each  case  solely  for  the  benefit  of  th^ 
promisee. 

[8]  I  base  the  decision  in  this  case  upon  the  fact  that  there  was  as- 
signed to  Fox  an  interest  in  the  contract  with  the  state  which  became 
an  asset  of  the  new  firm ;  that  it  was  the  ^lutual  agreement,  under- 
standing, and  intention  of  Macafee  and  I^ox,  when  the  new  firm  was 
formed,  that  all  the  outstanding  indebtedness  of  the  old  firm  should 
he  assumed  and  paid  by  the  new  firm,  and  that  being  the  case  the 
promise  must  have  been  intended  for  the  benefit  of  the  plaintiffs,  and 
they  were  at  liberty  fo  avail  themselves  of  it,  even  though  they  had 
no  knowledge  thereof  at  the  time.  If  Fox  became  liable  to  pay  this 
indebtedness,  then  he  is  liable  upon  the  note,  even  though  he  did  not 
authorize  its  exectftion  and  had  ilo  knowledge  of  its  existence. 

Findings  may  be  prepared  alonjg  the  line  herein  indicated,  and  judg- 
ment,may  be  entered  thereon,  with  costs  to  plaintiff. 


BBNJAHIN  HARRIS  CO.,  Inc.,  >.  APPfel/BATTM. 
(Supreme  Court,'  Appellate  Term,  First  Department.    November  26,.  1918,) 

1.  Sales  ^=s>183 — ^Peafobmaxtoib — Compuanoe  with  Tebmb  or  ConTKAoi>— Pay- 

ment BY  BUTEB. 

Buyer's  obligation  to  pay  upon  delivery  of  goods  by  seller  was  predi- 
cated upon  seller's  agi^ement  to  d^ver  at  the  times  aud  in  the  quantities 
specified  in  the  contract 

2,  Sales  ^190— Breach  bt  Btttkb^Rxghts  or  Ssixsa. 

Where  buyer  failed  to  pay  for  portion  of  goods  actually  deliyered,  seller 
was  required  to  either  terminate  the  contract  because  of  such  breach,  or 
waive  the  breach  and  continue  the  contract,  in  which  event  it  was  required 
to  perform  the  contract  in  aixxirdance  with  Its  terma 
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3.  Sales  ^s>151 — Action  bt  SBLLsa-^oirDXTiOR  Pbeoedent. 

Seller,  in  action  for  breach  of  contract,  is  required  to  show  ability  and 
willingness  to  substantially  perform  its  contract. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Benjamin  Harris  Company,  Incorporated,  against 
Misha  Appelbaum.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed  as  modified. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Alexander  Karlin,  of  New  York  City,  for  appellant. 
Neufeld  &  Leiman,  of  New  York  City  (Manuel  Neufeld,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  Plaintiff,  as  assignee,  sues  to  recover  the  contract  price 
of  certain  merchandise  actually  delivered  to  and  retained  by  the  de- 
fendant, and  for  damages  for  breach  of  contract  as  to  additional  mer- 
chandise partly  nianufactured  by  plaintiff's  assignor  by  order  of  the 
defendant. 

Plaintiff's  assignor  and  defendant  entered  into  a  written  contract 
whereby  plaintiff's  assignor  agreed  to.  manufacture  and  deliver  to 
the  defendant  certain  ornamental  pins  for  use  of  members  of  the 
Humanitarian  Cult,  at  an  agreed  price  at  7%  cents  per  pin;  deliveries 
to  be  made  1,000  in  one  week's  time  from  the  signing  of  the  contract, 
which  was  dated  August  17,  1917,  2,000  in  two  weeks  from  the  sign- 
ing of  the  contract,  5,000  in  three  weeks,  and  7,000  in  four  weeks, 
making  a  total  of  15,000  pins  to  be  delivered  by  September  17,  1917, 
aifd  10,000  additional  on  or  before  January  1,  1918,  said  deliveries  to 
be  paid  for  C.  O.  D.  by  defendant. 

The  uncontradicted  evidence  shows  that  plaintiff's  assignor  was  in- 
formed that  the  pins  were  to  be  used  in  connection  with  a  meeting  of 
the  Humanitarian  Cult  on  September  27th.  It  is  conceded  that  plain- 
tiff's assignor  failed  materially  to  comply  with  the  requirements  of 
the  contract  as  to  deliveries,  that  many  of  the  pins  delivered  were  re- 
turned and  received  back  as  defective,  and  that  by  September  17,  1917, 
the  total  number  of  pins  delivered  by  plaintiff's  assignor  to  defendant, 
including  those  whidi  were  returned  as  defective,  was  1,805,  instead 
of  15,0(X),  as  required  by  the  contract.  It  is  conceded  that  defendant 
failed  to  pay  for  the  pins  delivered ;  he  insisting  throu^out  that  he 
would  only  pay  upon  receiving  substantial  deliveries  in  accordance  with 
the  contract,  in  view  of  the  purpose,  known  to  plaintifFs  assignor,  for 
which  the  pins  had  been  ordered. 

As  to  the  1,805  pins  which  were  accepted  and  retained  by  the  de- 
fendant, plaintiff's  assignor  is  conceded  to  be  entitled  to  recover  the 
contract  price  therefor,  so  that  there  must  be  judgment  in  any  event 
in  the  sum  of  $135.37. 

[1-3]  As  to  the  second  cause  of  action  for  damages  for  breach  of 
contract,  defendant's  obligation  to  pay  on  delivery  was  predicated  upon 
the  agreement  of  plaintiff's  assignor  to  deliver  at  the  times  and  in  the 
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quantities  spesetfied  in  the  contract,  and,  as  plaintiff's  assignor  lias  ad- 
mittedly failed  to.  per  form  its  part  of  the  contract  as  to  deliveries,  it 
must  be  assumed  that  whatever  was  subsequently  done  by  the  parties 
under  the  contract  was  based  upon  a  mutual  waiver  of  its  require- 
ments/ so  far  as  past  violations  were  concerned.  But,  even  assuming 
that  defendant's  failure  to  pay  for  the  small  number  of  pins  actually 
delivered  and  retained  by  him  constituted  a  default  under  the  contract, 
and  that  there  had  been  no  default  on  the  part  of  plaintiff's  assignor 
as  to  deliveries,  plaintiff's  assignor  had  to  elect  either  to  terminate 
the  contract  because  of  defendant's  breach,  or,  if  it  saw  fit  to  waive 
the  breach  and  continue  the  contract,  the  obligation  rested  upon  it  to 
perform  the  contract  in  accordance  with  its  terms.  This  plaintiff's 
assignor  utterly  failed  to  do,  the  evidence  showing  that  there  was  no 
further  attempted  delivery  of  the  13,195  additional  pins,  which,  under 
the  terms  of  the  contract,  plaintiff's  assignor  was  obligated  to  deliver 
before  September  17th,  and  that  up  to  the  time  of  the  trial  some  of 
the  additional  pins  upon  which  plaintiff's  assignor  had  done  further 
work  were  still  in  an  uncompleted  state.  To  recover  for  breach  of 
contract,  it  was  incumbent  upon  plaintiff's  assignor  to  show  ability  and 
willingness  to  substantially  perform  its  contract. 

The  judgment  must  therefore  be  modified,  by  reducing  the  amount 
thereof  to  the  purchase  price  of  the  goods  actually  delivered  and  re- 
tained by  defendant,  $135.37,  and  costs  in  the  court  below,  and,  as  so 
modified,  affirmed,  with  $20  costs  of  appeal  to  the  appellant  AU 
concur. 


EliATZKIE  v.  KIMPEU 
(Supreme  Court,  Appellate  Tferm,  First  D^artment    November  20,  191S.) 

1.  EiXECUnON      ^S»407 — SXTPPLIEMENTABY      PbOGEEDINGS — RECEIVER — QUALIFT- 

INQ. 

The  receiyer  appointed  in  supplementary  proceeding  could  not  have 
qualified,  his  order  of  appointment  being  still  on  file  in  the  office  of  the 
clerk  of  the.ooort  making- the  order,  while  Oode  OLv.  Proc.  %  24S7^  provide* 
that  it  and  his  bond  shall  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  transcript  was  filed. 

2.  ExECTTTiON  ^=»417 — Supplementary  Proceedings — Contempt. 

Judgment  debtor  is  not  in  contempt  of  court,  ordering  payment  to  receiv- 
er appointed  In  supplementary  proceedings;  receiver  not  having  qualified. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Supplementary  proceedings  by  Isidore  Klatzkie  against  John  G. 
Kimpd.  From  an  order  adjudging  the  judgment  debtor  guilty  of 
contempt  for  disobedience  of  an  order  of  a  justice  of  the  court  to 
turn  over  certain  money  and  property  to  a  receiver  appointed  in  the 
proceedings,  and  fining  him  therefor  and  ordering  his  commitment, 
said  judgment  debtor  appeals.    Reversed,  and  motion  denied. 

Argued  November  term,  1918,  before  GUY,  WEEKS,  and  MUL- 
LAN,  JJ.  - 

John  MacGregor,  of  New  York  City,  for  appellant. 

Isaac  B.  Reinhardt,  of  New  York  City,  for  respondent. 
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MULLAN,  J.  The  appellant  judgment  debtor,  when  tinder  exam- 
ination in  supplementary  proceedings^  admitted  the  ownership  and 
possession  of  a  watch  and  some  cash.  He  claimed  exemption  for 
the  watch  as  a  medical  instrument,  he  being  a  physician,  aiKl  for  the 
cash  as  being  money  earned  within  60  days  and  necessary  to  the  sup- 
port of  himself  and  family.  A  receiver  was  appointed,  to  whom  the 
appellant  was  ordered  to  turn  over  the  watdi  and  money.  He  re- 
fused to  do  so,  and  was  held  in  contempt 

[1,2]  We  cannot  pass  upon  the  merits  of  the  matter,  for  the  rea- 
son that  there  is  nothing  in  the  papers  to  show  that  the  order  ap- 
pointing the  receiver  was  ever  filed  in  the  office  of  the  county  clerk 
6i  the  county  of  New  York.  It  appears  that  the  order  was  filed  in 
the  office  of  the  clerk  of  the  City  Court,  and  the  clerk  of  that  court 
certifies  that  the  order  is  still  on  file  in  his  office.  The  receiver  al- 
leges in  an  affidavit  that  he  filed  his  bond,  but  does  not  say « where 
he  filed  it.  Section  2467,  C.  C.  P.,  provides  that  the  order  of  ap- 
pointment and  the  bond  shall  be  filed  in  the  office  of  the  county  clerk 
of  the  county  wherein  the  transcript  is  filed,  and  it  appears  that  the 
judgment  was  obtained  in  the  Municipal  Court,  and  that  a  transcript 
was  filed  in  the  office  of  the  county  clerk  of  New  York  county.  There 
is,  therefore,  not  only  no  affirmative  proof  that  the  receiver  qualified, 
but  it  is  plain  that,  as  the  order  is  still  on  file  in  the  office  of  the  clerk 
of  the  City  CoiU"t,  he  could  not  have  qualified.  As  he  had  not  quali- 
fied, he  was  not  a  receiver,  and  had  no  right  to  demand  that  the 
watch  and  money  be  turned  over  to  him,  and  the  refusal  of  the  ap- 
pellant so  to  turn  over  was  not  a  contempt. 

The  order  to  punish  is  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  upon  which  it  was  granted  is  denied,  with  $10  costs. 
All  concur. 


FREEDMAN  v.  BUFFALO  GENERAL  ELECTRIC  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  D^artment    November  27,  1918.) 

i.  Electbicity  <&=»19(5) — ^Death  fbom  Chabgsd  Oablb-— Aotion  vob  Daxaobs 
— Sufficiency  of  Evidbncb. 

In  action  against  electric  light  company  for  death  due  to  oontact  with 
charged  cable  used  for  purpose  of  raising  and  lowering  street  lamp,  evi- 
dence  held  to  show  actionable  negligence  on  part  of  electric  light  com- 
pany. 
2.  Electbicity  <@=s>19(12) — Death  by  Contact  with  Wdue  Oabud^-'Aotion  fob 
Damages — Neglioencb  of  Company. 

Electric  light  company  was  not  necessarily  relieved  from  liability  for 
death  of  person  from  contact  with  cable  used  for  raising  and  lowering 
street  lamp,  which  cable  had  become  charged  with  electricity,  by  the  fact 
that  deceased  of  own  free  act  touched  cablo  without  any  knowledge  of  its 
dangerous  condition. 
De  Angelis,  J.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Emanuel  Freedman,  as  administrator  of  the  estate  of 
Arthur   Freedman,   deceased,   against  the  Buffalo  General  Electric 
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Company.    From  a  judgment  for  plaintiff,  and  from  an  drder  deny- 
ine:  motion  for  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE 
ANGELIS,  and  HUBBS,  JJ. 

Ulysses  S.  Thomas,  of  Buffalo,  for  appellant. 
•  Hamilton  Ward,  of  Buffalo  (Dana  L.  Spring,  of  Buffalo,  of  coun- 
sel), for  respondent. 

KRUSE,  P.  J.  The  plaintiff's  intestate  came  to  his  death  by  com- 
ing in  contact  with  a  wire  cable  charged  with  a  deadly  current  of 
electricity.  The  cable  was  used  for  raising  and  lowering  an  electric 
street  lamp  belonj;ing  to  the  defendant.  It  was  not  intended  to  trans- 
mit electricity.  The  plaintiff  contends  that  it  was  a  menace  to  the 
safety  of  persons  having  occasion  to  use  the.  street,  and  that  the  de- 
fendant is  legally  responsible  for  the  death  of  the  intestate. 

The  lamp  himg  over  the  street ;  it  was  suspended  from  an  arm^  at- 
tached to  a  pole.  The  pole  was  located  between  the  curb  and  the  side- 
walk. The  cable  extended  from  the  lamp  over  a  pully  along  the  arm, 
over  another  pulley  at  the  pole,  and  down  the  side  of  the  pole  to 
within  a  few  feet  of  the  ground.  There  were  two  circuit  breakers  in 
the  cable,  which  were  intended  to  guard  against  the  cable  becoming 
charged  with  electricity — one  near  the  top  of  the  pole,  which  conceo- 
edly  was  defective,  and  the  other  about  7  feet  from  the  ground.  For 
a  week  or  more  before  the  accident  sparks  were  emitted  when  the  ca- 
ble came  in  contact  with  the  iron  projections  on  the  pole,  and  several 
persons  were  shocked  by  taking  hold  of  the  cable.  It  also  appears 
that  the  defendant's  repairman  had  been  notified  that  the  lamp  was 
out  of  order  and  dangerous,  and  similar  information  had  been  com- 
municated to  the  defendant  over  the  telephone  several  days  before  the 
accident. 

The  deceased,  a  young  man  21  years  of  age,  was  a  soldier  in  camp 
near  the  place  where  the  accident  happened.  He  had  been  on  duty 
the  day  of  the.  accident  at  a  railroad  bridge  nearby,  and  was  last  seen 
alive  about  9  o'clock  in  the  evening,  on  the  sidewalk,  with  a  lighted 
lantern,  not  far  from  the  pole  from  which  the  street  lamp  was  sus- 
pended. The  next  morning  his  vbody  was  foimd  at  the  foot  of  the 
pole.  Near  .his  body  lay  the  lantern,  tmlighted  and  blackened.  His 
left  hand  was  severely  burned,  and  the  other  was  also  burned  some- 
what, and  so  were  the  soles  of  his  shoes. 

[1]  These  circumstances,  unexplained,  are  sufficient  to  warrant  a 
finfling  of  actionable  negligence.  Bennett  v.  International  Ry.  Co., 
180  App.  Div.  460,  167  N.  Y.  Supp.  690.  There  was  no  eyewitness  to 
the  accident,  and  no  direct  evidence  as  to  what  he  was  doing  at  the 
time  of  the  accident,  or  how  he  came  in  contact  with  the  cable.  He 
may  have  takefi  hold  of  the  wire  for  the  purpose  of  bringing  on  the 
light,  as  is  contended,. or  he  may  have  been  standing  against  the  pole 
and  put  his  hand  unconsciously  on  the  cable. 

The  defendant  seeks  to  explain  the  accident  in  this  way :  This  lamp^ 
for  a  week  or  more  before  the  accident,  did  not  light  when  the  air- 
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rent  was  turned  on,  and  persons  were  in  the  habit  of  shaking  or  jerk- 
ing the  cable  to  light  it,  and  it  is  argued  that  the  deceased  came  to 
his  death  in  an  attempt  to  light  the  lamp  in  this  way,  and  that  he  must 
have  come  in  contact  with  the  cable  at  some  point  above  the  lower 
circuit  breaker,  which  was  7  feet  2  inches  above  the  ground,  because, 
as  it  is  claimed,  the  lower  circuit  breaker  was  in  good  condition  and 
prevented  the  current  from  extending  below  it.  The  deceased  was  5 
feet  10  inches  tall,  and  it  is  conceded  he  could  easily  reach  above  the 
lower  circuit  breaker.     . 

But  it  is  nevertheless  contended  that,  if  the  deceased  voluntarily 
touched  the  cable  above  the  lower  circuit  breaker,  even  though  he 
had  no  information  that  it  was  dangerous  at  that  point,  he  became  a 
trespasser,  and  no  recovery  can  be  had  for  his  death.  Furthermore, 
no  actionable  negligence^  is  established,  because  the  defendant  could 
not  reasonably  anticipate  that  any  one  would  come  in  contact  with  the 
cable  at  this  point.  These  questions  were  raised  by  numerous  ex- 
ceptions on  the  trial.  Various  requests  to  charge  were  made  by  the 
defendant,  and,  after  an  extended  .colloquy  between  the  presiding 
judge  and  counsel,  defendant's  counsel  made  a  final  request  in  this 
form: 

''If  the  jury  find  that  the  deceased  touched  this  wire  at  any  point  abore 
the  lower  circuit  breaker,  deUberately,  of  his  own  free  act,  plaintiff  cannot  re- 
cover" 

— which  was  declined,  and  an  exception  taken.  I  do  not  think  the 
trial  judge  erred  in  declining  to  charge  this  or  the  other  similar  re- 
quests. ' 

[2]  Touching  the  cable  without  any  knowledge  on  his  part  of  its 
dangerous  concStion  does  not  necessarily  preclude  a  recovery,  though 
he  did  so  deliberately  and  voluntarily.  I  am  also  of  the  opinion  that 
a  case  of  actionable  negligence  was  made  up.  In  Braun  v.  Buffalo 
General  Electric  Co.,  200  N.  Y.  484,  94  N.  E.  206,  it  appeared  that 
a  carpenter  was  working  upon  a  building  in  process  of  construction 
located  upon  land  of  a  third  person.  Ihe  defendant's  electric  line 
extended  over  the  premises.  As  the  work  progressed,  the  carpenter 
came  nearer  to  the  defendant's  lines,  and  finally  they  came  within 
his  reach.  He  took  hold  of  two  of  the  lines,  upon  which  the  installa- 
tion was  defective,  and  was  killed.  Both  the  deceased  workman  and 
the  electric  light  company  were  rightfully  upon  the  premises.  It  was 
held,  reversing  a  nonsuit,  that  if  an  electric  light  company,  main- 
taining wires  for  carrying  high-tension  currents  of  electricity,  is  rea- 
sonably chargeable  with  knowledge,  or,  in  the  exercise  of  reasonable 
prudence,  is  bound  to  anticipate,  that  people  may  lawfully  come  in  close 
proximity  to  its  wires,  either  for  purposes  of  business  or  pleasure,  it 
is  under  obligation  to  exercise  care  to  keep  the  wires  in  a  safe  condi- 
tion. 

I  think  this  case  falls  within  the  principle  of  the  Bratm  Case,  that 
the  evidence  supports  the  verdict,  and  that  no  error  was  committed  so 
prejudicial  as  to  require  a  new  trial. 
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The  judgment  and  Drder  should  therefore  bis  affirmed,  with  costs; 
All  concur,  except 

DE  ANGELIS,  J.  (dissenting).  At  the  close  of  the  defendant's  re- 
quest to  charge  and  the  ruling  of  the  coiift  thereon  the  record  shows 
this: 

•*Mr.  Diomas :  Well,  let  me  put  h  this  way.  If  the  Jury  find  that  the  de- 
ceased touched  this  wire  at  any  point  above  the  lower  circuit  breaker,  de- 
liberately, of  his  own  free  act,  plaintiff  cannot  recover. 

"The  Court:  I  think  that  I  shall  decline  to  change  my  charge  with  refer- 
ence to  that  subject,  as  I  have  discussed  it  with  the  Jury. 

"Mr.  ThomaB:  Grant  me  the  exception  to  the  refusal  to  charge  as  requested* 

"The  Court:  I  have  said  the  same  thing  as  you,  although  in  different  form 
and  different  language ;  but  I  do  not  want  to  pass  on  this  question  as  a  mat- 
ter of  law.  I  do  not  want  to  say  that  he  is  a  trespasser  or  a  volunteer,  bat 
let  the  Jury  determlae  whether  he  is.  or  not. 

"Mr.  Thomas:  I  am  not  asking  you  to  do  that.  I  am  asking  if  the  Jury 
find  that  he  voluntarily,  as  a  volunteer,  deliberately  touched  this  wire  at  a 
point  7  feet  2  ln(!bes  above  the  ground,  the  plaintiff  cannot  recover — as  a 
volunteer. 

"Tlie  Court:  No,  I  shall  not  change  my  diarge  In  that  respect 

"Mr.  Thomas:  Grant  me  an  exception.*'  a^ 

The  deceased  was  5  feet  10  inches  in  height.  The  jury  might  have 
found  from  the  evidence  that  the  cable  which  carried  the  deadly  cur- 
rent of  electricity  was  7  feet  2  inches  above  the  ground,  and  that 
the  deceased  must  have  reached  that  distance  from  the  ground  to 
have  received  the  shock  resulting  in  his  deatti;  that  his  act  in  so 
reaching  up  to  Ae  cable  was  voluntary  and  conscious,  and  not  such  an 
act  as  would  naturally  have  been  anticipated  by  the  defendant  in  the 
ordinary  use  of  the  sidewalk  or  highway.  In  this  connection  we  should 
remember  that  ordinary  doorways  are  less  than  7  feet  2  inches  in 
height.  In  this  view  of  the  case,  I  think  that  the  defendant  was  en- 
titled to  have  the  jury  instructed  as  requested,  and  that  the  learned 
trial  court  erred  in  refusing  to  instruct  the  jury  as  requested. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  granted,  wifli  costs  to  the  appellant  to  abide 
the  event 


FEEKMAN  v.  BNGEU 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    November  27,  1918.) 

Saues  ^=3>4T&(14) — Ck)NDmoNAL  Salb  Contbacx — Bbtakiso  09  Pbopbbxt — 
PuBuc  Sale — Notice. 

Under  Personal  Property  Law,  §  65,  glvilig  buyer  30  days  in  which  to 
comply  with  conditional  sale  contract  after  retakihg  of  property  by 
seller,  and  providing  for  sale  of  goods  by  seller  at  public  auction  during  the 
succeeding  30  days,  and  under  section  06,  providing  for  15  days'  notice 
of  such  sale,  seller  is  not  required  to  wait  until  expiration  of  first  3(May 
period  before  serving  sudi  notice. 

Appeal  from  Special  Term,  Erie  County.  /  . 

Action  by  Frank  H.  Freeman  agakist  Louis  Engel.    From  an  inter- 
locutory judgment  (102  Misc.  Rep.  472,  168  N.  Y.  Supp.  1014)  upon 
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the  pleading^,  sustaining  defendant'.s  demurrer  and  dismissing  com- 
plaint, plaintiff  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE 
ANGEUS,  and  HUBBS,  JJ. 

Eugene  M.  Bartlett,  of  Buffalo,  for  appellant. 
D.  M.  McNaughton,  of  Buffalo,  for  respondent    % 

LAMBERT,  J.  This  appeal  is  from  an  interlocutory  Judgment  upon 
the  pleadings,  sustaining  the  defendant's  demurrer  and  dismissing 
the  complaint.  The  facts  as  pleaded  (and  hence  conceded)  are  as 
follows: 

May  4,  1917,  plaintiff  purchased  an  automobile  of  the  defendant 
at  the  agreed  price  of  $850.  The  transaction  was  reduced  to  the  form 
of  a  written  contract,  which,  among  other  things,  provided  that  the 
title  to  the  car  should  remain  in  the  defendant  until  the  entire  pur- 
chase price  therefor  should  be  paid;  that  default  of  any  payment 
might  permit  the  defendant  to  retake  possession  and  declare  the  entire 
sum  due.  On  September  1st  the  plaintiff  had  paid  upon  said  contract 
the  sum  of  $500,  and  on  that  day  the  defendant,  pursuant  to  the  con- 
tract, seized  the  car.  On  September  11,  1917,  be  served  a  notice  in 
claimed  compliance  with  the  statute,  advertising  that  such  car  would 
be  for  sale  on  the  11th  of  October. 

The  sale  was  had  on  the  Uth  of  October,  pursuant  to  such  notice. 
The  theory  of  the  action  is  that  sections  65  and  66  of  the  Personal 
Property  Law  (ConsoL  Laws,  c.  41)  were  not  complied  with,  and  that 
hence  plaintiff  is  entitled  to  recover  the  amount  paid  upon  such  pur- 
chase, prior  to  the  retaking. 

By  section  65  of  the  Personal  Property  Law  it  is  provided  that,  in 
case  of  a  sale  under  such  a  contract  as  is  here  involved  and  of  the 
retaking  of  the  property  by  the  vendor,  the  property  "shall  be  retain- 
ed for  *  *  *  thirty  days  from  the  time  of  such  retaking,"  dur- 
ing which  "the  vendee  or  his  successor  in  interest,  may  comply  with  the 
terms  of  such  contract,  and  thereupon  receive  such  property.  After 
the  expiration  of  such  period,  if  such  terms  are  not  complied  with," 
the  property  shall  be  "sold  at  public  auction.  Unless  sudi"  property 
is  "sold  within  thirty  days  after  the  expiration  of  such  period"  of  time, 
"the  vendee  or  his  successor  in  interest  may  recover  of  the  vendor  the 
amount  paid  on  such  articles.     *     *     *" 

By  section  66  it  is  provided  r  "Not  less  than  fifteen  days  before  such 
sale,  a  printed  or  written  notice  shall  be  served.  *  *  *  " 
.  The  precise  point  of  the  appeal  is  the  claim  of  the  plaintifiE  that  al- 
though this  property  was  held  by  the  vendor  for  30  days  after  its  re- 
taking, and  although  15  days'  notice  and  more  of  the  sale  was  given, 
and  although  such  sale  was  within  the  second  period  of  30  days, 
still  the  statute  was  not  complied  with,  in  that  the  notice  of  the  sale 
was  served  within  the  first  30  days. 

It  is  true,  as  claimed  by  the  appellant,  that  this  statute  was  enacted 
for  the  benefit  of  the  vendee  of  personal  property.  It  is  remedial  in 
its  character,  and  assures  to  such  vendee  a  redemption,  period  of  30 
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days  fonowing  the  retaking  of  the  property.  It  also  compefe  the  seUe 
at  public  auction. 

Able  counsel  for  the  plaintiff  does  not  produce  any  case  directly 
sustaining  his  contention*  The  closest  approach  to  such  is  Lowy  v. 
Hardman,  Peck  &  Co.,  176  App.  Div.  121,  162  N.  Y.  Supp*  461,  where 
it  seems  to  have  been  assumed  by  the  court  that  the  earliest  date  of 
sale  permissible  is  45  days ;  that  is,  that  the  property  must  be  kept 
for  30  days,  and  that  the  notice  of  sale  cannot  be  served  within  that 
period,  arid  is  required  to  be  at  least  a  15-day  notice,  thus  making  up  the 
45  days.  Such  a  conclusion  was  not  essential  to  the  decision  of  that 
case,  and  the  opinion  does  not  seem  to  present  either  argument  or  au- 
thority justifying  such  construction. 

Examining  the  above-mentioned  sections  of  the  statute,  there  will  be 
found  therein  no  express  requirement  postponing  the  giving  of  the 
notice  of  sale  to  the  expiration  of  the  first  30-day  period.  Neither  doea 
there  seem  to  be  in  the  statute  any  reason  apparent  for  such  a  conclu- 
sion. The  primary  purpose  of  section  65  seems  to  be  to  assure  to  the 
vendee  a  redemption  period  of  30  days,  and  of  section  66  a  notice 
of  15  days  of  the  sale.  Very  clearly  the  vendor  could  not  resell  the 
property  for  the  first  30  days,  and  in  this  instance  he  has  not  attempt- 
ed to.  Yet  there  seems  to  be  no  reason  apparent  for  prohibiting  the 
giving  of  a  notice  within  the  30-day  period  for  a  sale  to  occur  after 
the  expiration  thereof.  » 

It  seems  to  me  that  the  plaintiff  in  this  action  has  had  all  the  rights 
conferred  by  these  sections,  and  has  not  been  injured  in  the  slightest 
I  recommend  an  affirmance,  with  costs.    All  concur. 


WHIiDBN  V.  FRAN^FOBT  OBNBBAL  INS.  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department    November  18,  1918.) 

Teial  ^=>4S — Reception  of  Evidence — ^Letteb — OoNriDENTiAL  Matters. 

Letter  clalraed  to  show  agent's  authority  is  admissible,  so  far  as  show- 
Ing  authority,  and,  if  confidential  matters  are  stated  therein^  oatslde  of 
issue  of  authority,  they  may  be  omitted  from  the  evidenoe. 

Henry  T.  Kellogg  and  Cochrane,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  William  Welden  against  the  Frankfort  General  Insurance 
Company.  Judgment  of  nonsuit  and  dismissal,  after  trial  before 
court  and  jury,  and  plaintiff  appeals.    Reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD,  COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Visscher,  Whalen  &  Austin,  of  Albany  (J.  Harris  Loucks,  of  Al- 
bany, of  counsel),  for  appellant. 

i'Unsworth,  Carlisle  &  Sullivan,  of  Albany  (John  N.  Carlisle,  of 
Albany,  of  counsel),  for  respondent 

JOHN  M.  KELLOGG,  P.  J.  Upon  the  evidence  a  jury  might  have 
found:    That  the  plaintiff  suffered  an  injury  by  reason  of  the  negli- 
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gence  of  one  Bums  in  the  operation  of  his  automobile.  That  Burns 
had  an  accident  policy  with  the  defendant  company,  by  which  it  was 
liable  to  reimburse  him  for  all  sums  collected  from  him  on  such  ac- 
count, not  to  exceed  $5,000.  It  was  to  defend  all  actions  brought 
for  damages,  and  to  assume  the  defense  thereof,  with  full  right  of 
settlement.  After  the  accident  the  defendant  investigated  the  facts, 
and  became  satisfied  that  Bumis  was  probably  liable  for  the  accident. 
It  authorized  Ainsworth,  Carlisle  &  Sullivan  to  settle  with  the  plain- 
tiff for  his  damages,  pBying  not  to  exceed  $750.  That  pursuant  to 
said  authorization  they  requested  the  plaintiff  not  to  see  a  lawyer, 
not  to  bring  an  action  against  any  one,  and  that  the  defendant  would 
settle  with  him  for  his  damages,  and  that  the  time  during  which  the 
plaintiff  would  be  disabled  from  carrying  on  his  ordinary  work  was 
uncertain,  but  that  it  was  understood  in  substance  that  he  was  to 
be  paid  $50  per  week  for  his  actual  disability.  The  gross  amount 
was  to  be  fixed  when  the  time  of  disability  could  better  be  determined. 
That  the  plaintiff  accepted  these  terms,  agreed  not  to  see  a  lawyer, 
or  to  bring  an  action,  and  to  settle  upon  the  terms  indicated.  That 
Bums,  whose  negligence  caused  the  injury,  died  before  the  amount 
to  be  paid  by  the  defendant  was  determined,  and  thereupon  the  de- 
fendant refused  to  pay,  claiming  that  the  death  of  Bums  terminated 
the  plaintiff's  right  to  recover.  The  company's  representatives  had 
the  right  to  make  such  settlement.  The  injuries,  however,  were  not 
great,  and  the  damages  should  be  limited  to  the  $750,  the  amount 
which  the  representatives  were  authorized  to  pay. 

Such  findings  would  have  warranted  a  recovery.  It  was  error 
to  take  the  case  from  the  jury.  It  was  incumbent  upon  the  plaintiff 
to  prove  the  authority  of  the  persons  claiming  to  represent  the  de- 
fendant, and,  unless  the  authority  was  conceded,  the  letter  authoriz-. 
ing  them  to  act  for  the  defendant  could  properly  be  received  in  evi- 
dence, so  far  as  it  showed  the  authority,  and,  if  confidential  matters 
were  stated  outside  of  the  authority  to  act,  they  could  be  omitted 
from  the  evidence.    The  judgment  should  therefore  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event. 

LYON  and  WOODWARD,  JJ.,  concur. 

HENRY  T.  KELLOGG,  J.  (dissenting).  The  plaintiff  was  walk- 
ing upon  a  footpath  paralleling  a  highway,  when  an  automobile^ 
driven  by  one  Frank  Burns  at  an  excessive  rate  of  speed,  left  the  road- 
way, crossed  the  ditch,  struck  the  plaintiff,  knocked  him  down,  ran 
over  him,  and  inflicted  serious  injuries  upon  him.  Thereafter  a  Mr. 
Smith,  of  the  firm  of  Ainsworth,  Carlisle  &  Sullivan,  representing 
himself  to  be  the  agent  of  this  defendant,  which  had  insured  Frank 
Bums  against  liability  for  damages  done  by  him  in  the  operation  of 
the  automobile,  called  upon  the  plaintiff,  and,  according  to  the  tes- 
timony of  the  plaintiff,  had  with  him  the  following  conversation: 

*'Hq  said.  'Mr.  Welden,  how  are  yoa  getting  along?'  I  said,  *I  am  getting 
along  good  and  feel  good;  I  have  a  broken  leg  and  I  can't  get  around  very 
good/    He  said,  'Mr.  Welden,  what  kind  of  work  do  you  do?'  I  said.  'Gardening 
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and  trucking  and  wholesale  tmslnees,  buying  aD<^  selHng/  H&  sayt,  ^What  do 
you  make  a  week?*  I  aaid«  *I  really  don't  know;  my  wages  don't  run  alUce; 
I  make  $5  to  $10  a  day,  and  from  $15  to  $20  a  day,  and  as  high  as  $25  and  $30 
some  days/  *WeU/  he  says,  *Mr.  Welden,  how  Is  $50  or  $00  a  weekr  I  sayi, 
*Mr.  Smith,  about  $60  a  week.'  Then  I  said  to  Mr.  Smitli,  'Why  do  you  aqki 
me  them  questions?*  He  says,  1  will  take  this  down  to  the  office,  to  Mr.  Sulli- 
van, so  when  we  come  to  a  settlement  this  Is  all  figured  in  together.'  *Now,' 
he  says,  *Mr.  Welden,  don't  have  any  lawyers  call.  .  You  know  how  it  is  with 
the  lawyers;  it  is  50-50;  don't  fetch  any  attion  against  anybody,  because 
we  will  settle  with  you  any  time  you  are  ready.'  Then  I  told  Mr.  Smith  I 
would  not  get  any  lawyers,  or  would  not  fetch  any  action  against  anybody. 
Mr.  Smith  told  me  he  would  settle  with  me  any  thne  I  was  ready.  'Now,'  he 
says,  *Mr.  Weld«[i,  if  I  were  you  I  would  wait  a  while  and  see  how  you  come 
out,  and  when  you  think  you  are  ready  call  up  the  office,  or  come  down,  and 
Mr.  Sullivan  or  I  will  come  out  and  settle  with  you  right  away.'  " 

Asstiming  that  Mr.  Smith  had  authority  to  bind  this  defendant 
by  any  promise  which  he  might  make,  it  will  nevertheless  be  noted 
that  in  this  or  any  other  conversation  with  the  plaintiff  Mr.  Smith 
promised  no  more  for  his  company  than  that  "we  will  settle  with 
you  any  time  you  are  ready."  No  terms  of  settlement  were  named, 
and  no  amount  to  be  paid  was  agreed  upon.  No  inference  can  arise 
that  the  amount  to  be  paid  was  the  amount  of  damage  suffered  by 
the  plaintiff,  *for  the  promise  was  merely  to  settle,  and  to  settle  is 
to  make  certain  an  uncertain  obligation,  not  to  pay  an  obligation  the 
measure  of  which  is  already  determined.  At  the  very  most,  theref ore^ 
the  agreement  attempted  to  be  made  was  an  agreement  that  the  par- 
ties would  afterwards  agree,  which  is  no  agreement,  at  all.  No  fur-  * 
ther  steps  were  ever  sutiequently  taken  to  obtain  a  meeting  of  minds 
upon  the  terms  of  a  settlement.  Finally,  as  a  result  of  another  auto- 
mobile accident,.  Frank  Bums  was  killed,  and  the  right  of  action  of 
the  plaintiff  against  him  abated.  The  insurance  company,  defend- 
ant, declined  to  conclude  a  settlement,  and  this  action  was  brought  to 
enforce  the  alleged  settlement  set  forth.  Upon  the  trial,  at  the  close 
of  all  the  proof,  the  complaint  was  dismissed.  In  this  respect  the 
trial  court  was  clearly  right,  for  no  promise  had  been  proven  to 
bind  the  defendant. 

I  favor  an  afhrmance. 

COCHRANE,  .J.,  concurs. 


ROSENBLiATT  v.  JOSEPHSOHN. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  15,  1W8.) 

1.  EviDBNGK  ^a»26 — ^Judicial  Notice — ^Mattbb  of  Oohmou  Knowucdob — ^In- 

TvufAJb  Ooin>moN  or  Fobbiqit  Oouhtbt. 

Supreme  Court  may  take  Judicial  notice  of  the  <diaotic  oondltLons  that 
have  oMaiBed  in  Russia  tor  so  long  a  tlme^  necessarily  affecting  transmis- 
sion of  money  to  that  country,  the  matter  In  suit 

2.  Banks  and  Ranking  ^=»188% — COntbact  to  Send  Monet  to  Country  in 

.Ajvabchy — Time  i^b  Pebformawoe. 

Action  for  breach  of  contract  to  transmit  money  to  a  place  in  Russia  is 
prematurely  brought  at  such  time  that  defenfdant  has  not  had  proper 
opi>ortunlty  to  procure  proofs  of  occurrences  in  Russia,  which  has  been 
for  some  time  in  a  chaotic  condition  of  anarchy. 

^B»FDf  othar  em—  •«•  lame  topio  k  KBT-NUMBER  in  all  Key-Numbered  Diseeta  *  Indezee 
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Appeal  from*City  Court  of  New  York,  Trial  Term. 

Action  by  Isaac  Rosenblatt  against  Michael  Josephsohn.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Adolph  Waxenbaum,  of  New  York  City  (Samuel  Seabury,  of  New 
York  City,  of  counsel),  for  appellant. 

John  D.  Nussbaum,  of  New  York  City  (Bennett  E.  Siegelstein,  of 
New  York  City,  of  counsel),  for  respondent. 

MULLAN,  J.  [1,2]  Upon  this  appeal  from  a  judgment  against 
a  private  banker  for  breach  of  contract  to  transmit  money  to  a  place 
in  Russia,  many  interesting  questions  are  presented,  which  we  deem 
it  unnecessary  to  discuss,  in  view  of  our  conclusion  that  a  new  trial 
must  be  had,  for  the  reason  that  the  action  was  prematurely  brought. 
In  order  that  the  defendant  may  have  a  proper  opportunity  Xq  pre- 
sent all  the  defenses  that  may  be  available  to  him,  it  is  necessary  that 
he  procure  proofs  of  occurrences  in  Russia,  and  we  may  take,  and 
we. assume  the  trial  court  did  take,  judicial  notice  of  .the  chaotic  con- 
ditions that  have  for  so  long  a  time  obtained  in  that  afflicted  countr}-. 

We  have  not  the  slightest  doubt  that  the  learned  trial  justice  would 
have  granted  an  adjournment,  had  one  been  requested  by  the  defend- 
ant, who  does  not  seem  to  have  laid,  at  the  trial,  as  much  stress  upon 
the  point  of  his  inability  to  obtain  the  evidence  needed  by  him  as  he 
does  here;  but,  as  his  unfortunate  situation  was  quite  patent,  we 
think  that  he  cannot  be  said  to  have  had  his  day  in  court,  and  that 
justice  requires  that  there  be  a  new  trial,  to  take  place  at  a  time  when 
it  would  be  reasonable  to  assume  that  the  defendant  had  had  a  suit- 
able opportunity  to  procure  his  proofs. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    AU  concur. 


COOPERMAN  ▼.  JOSEPHSOHN. 
(Supreme  Ck>nrt,  Ai^eUate  Term,  First  Department.    November  15,  191&) 

Appeal  from  City  Cotirt  of  New  York,  Trial  Term. 

Action  bv  Zeide  Cooperman  against  Michael  JosepbaohxL  From  a  Judgment 
for  plaintiff,  defendant  appeals^    Reverded,  and  new  trial  ordered. 

Argued  October  term,  1018»  before  GUY,  BIJUR,  and.  MULLAN,  JJ. 

Adolph  Waxenbaum,  of  New  York  City  (Samuel  Seabury,  of  New  York  City, 
of  counsel),  for  appellant. 

John  D.  Nussbaum,  of  New  York  City  (Bennett  E.  Siegelstein,  of  New  York 
City,  of  counsel),  tor  reapoiident. 

PER  CURIAM.  Judgment  reversed,  and  new  trial  ordered*  with  costs  to 
appellant  to  abide  the  event,  for  the  reasons  stated  in  the  opinion  In  Rosenblatt 
T.  Josephsohn^  172  N.  Y-  Supp,  721,  decided  simultaoeou^  herewith. 
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EOTT  ▼.  INTERNATIONAL  EY.  CO.  {two  ( 

(Supreme  Court,  Appelate  Division,  Floorth  Department.    November '20, 1018.) 

1-  Costs  «sa37— Discmcxjow  of  Coubt. 

Code  Civ,  Proc.  §  3234,  providing  that,  where  complaint  seta  forth 
separately  several  causes  of  action,  ea<ai  party  Is  entitled  to  costs  as  to 
the  issues  on  whldh  he  prevails,  takes  all  discretion  trom  court;  and  the 
ri^t  to  such  oosts  in  a  proper  case  is  a  substantial  rigbjt. 
2.  Costs  ^ff^^dl — Jowmib  ow  SBviatAi*  Oausks  of  aotiqw— Who  EwTixucn. 

Under  Code  Civ.  Proc  S  3234,  each  party  Is,  as  a  matter  of  right,  entitled 
to  costs,  where  a  decision  finally  disposes  of  one  or  more  causes  of  action 
In  ftivor  of  the  defendant  and  one  Or  more  causes  in  fkvor  of  plaintiff. 

Appeal  from  Trial  Term,  Erie  County. 

Actions  by  Martin  Rott  and  by  Salome  Rott  against  the  Interna- 
tional Railway  Company.  From  judgments  in  favor  of  plaintiffs, 
and  orders  denying  motions  for  a  new  trial,  in  each  case,  the  defend- 
ant  appeals.    Reversed,  and  new  trials  granted. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE 
ANGELIS,  and  HUBBS,  JJ. 
i  Robert  H.  Jackson,  of  Jamestown,  for  appellant. 

William  J.  Flynn,  of  Buffalo,  for  respondents. 

LAMBERT,  J.  The  plaintiff,  Salome  Rott,  in  her  action  pleads 
two  separate  causes  of  action,  both  in  negligence,  claiming  to  have 
been  twice  injured  by  the  defendant's  neglect.  Her  husband,  Martin 
Rott,  has  likewise  taought  his  action  *for  loss  of  services,  likewise 
pleading  two  separate  causes  of  action,  the  one  relating  to  each  injury. 

The  two  actions  were  by  consent  tried  together.  Upon  the  trial, 
counsel  for  the  defendant  requested  the  court  to  direct  the  jury  to 
return  a^separate  verdict  upon  each  cause  of  action.  That  the  court 
declined  to  do,  and. the  defendant  excepted.  The  correctness  of  that 
ruling  presents  the  only  serious  question  upon  this  appeal. 

The  jury  were  directed  to  return  a  general  verdict,  and  have  found 
a  substantial  vercfict  for  each  plaintiff.  No  one  can  now  say  whether 
or  not  that  verdict  is  founded  upon  both  causes  of  action,  or  whether 
the  jury  determined  favorably  to  the  defendant  upon  one  of  them 
and  favorably  to  the  plaintiff  upon  the  other. 

By  section  3234  of  the  Code  of  Civil  Procedure  it  is  provided  as 
follows : 

'*In  an  action  specified  in  section  3228  of  this  act,  wherein  the  complaint 
sets  forth  seperate&jr  two  or  more  causes  of  action,  upon  which  Issoes  of  fact 
are  Joined,  if  the  i^aintiff  reoovers  npon  one  or  more  of  the  issues,  and  the 
defendant  npon  the  other  or  others,  each  party  is  entitled  to  costs  against  the 
adverse  party,  unless  it  is  certified  that  the  substantiai  cause  of  acti<m  was 
the  same  upon  ea(&  Issae,  in  uhich  ease,  the  plaintiff  only  is  entitled  to  costs. 
Goeta,  to  which  a  party  is  so  entitled,  must  be  included  in  the  final  judg- 
ment, by  adding  th^n  to,  or  offsetting  them  against,  the  sum  awarded  to  the 
prevailing  party,  or  otherwise,  as  the  case  requires.    •    •    •" 

[1]  It, will  be  observed  that  this  provision  as  to  costs  takes  from 
the  court  all  discretion  in  that  particular.    Hence  the  right  to  costs 

^=3»For  other  caaes  see  sains  tople  aKBY-I4UMB£R  in  all  Kay-Numberad  Digesta  A  lodexea 
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in  a  proper  case  is  a  substantial  right.  Therefore,  if  the  ruling  of  the 
court  has  deprived  the  defendant  of  this  substantial  right,  then  that 
ruling  presents  error  requiring  reversal. 

[2]  Section  3234  of  the  Code  of  Civil  Procedure  has  been  frequent- 
ly discussed  by  our  courts.  The  leading  authority  is  the  case  of  Bums 
V.  D.,  L.  &  W.  R.  R.  Cq.,  135  N,  Y.  268,  31  N,  E.  1080.  In  that  case 
it  was  determined  that  the  mere  ncmsuit  upon  one  or  more  causes  of 
action  did  not  entitle  the  defendant  to  the  costs  specified  in  section 
3234  of  the  Code,  for  the  reason  that  such  nonsuit  did  not  finally  dis- 
pose of  the  cause  of  action. 

In  the  case  of  Moosbrugger  v.  Kaufman,  7  App.  Div.  380,  40 
N.  Y.  Supp.  213,  the  Appellate  Division  in  this  department,  by  a  di- 
vided court,  construed  the  Bums  Case  as  holding  that  the  defendant 
was  not  entitled  to  the  costs  provided  for  by  section  3234,  unless  he 
recovered  an  affirmative  judgment.  The  Moosbrugger  Case  has, 
however,  been  distinctly  overruled  several  times,  and  the  rule  now 
seems  to  be  well  established  that,  if  the  decision  finally  disposes  of  one 
or  more  causes  of  action  in  favor  of  the  defendant  and  one  or  more 
causes  of  action  in  favor  of  the  plaintiff,  then  it  recovers  costs  as  a 
matter  of  right  and  there  exists  a  right  of  offset.  Crane  v.  Millef, 
27  App.  Div.  630,  50  N.  Y.  Supp.  675 ;  Reilly.  v.  Lee,  33  App.  Div. 
201,  53  N.  Y.  Supp.  336;  Welling  v.  Ivoroyd  Co.,  15  App.  Div.  116, 
44  N.  Y.  Supp.  374,  affirmed  162  N.  Y.  599,  57  N.  E.  1128;  Cook 
V.  easier,  87  App.  Div.  8,  83  N.  Y.  Supp.  1045. 

If  it  be  true  that  the  jury,  in  its  deliberations,  determined  that  the 
plaintiffs  in  these  actions  could  not  recover  upon  the  one  or  the  oth- 
er of  the  causes  of  action  pleaded  then  the  defendant  had  a  clear  right 
to  costs  against  such  plaintiflFs.  The  ruling  of  the  court  renders  it 
impossible  to  say  whether  or  not  the  jury  did  so  conclude.  In  pres- 
ervation of  this  statutory  right  to  costs  in  the  contingency  suggested, 
the  defendant  was  entitled  to  have  separate  verdicts  rendered.  The  re- 
fusal to  so  rule  is  error  requiring  reversal. 

The  judgments  and  orders  appealed  from  should  be  reversed,  with 
costs  to  alnde  the  events  and  a  new  trial  ordered  in  each  case.  All 
concur. 


TBTRO  ▼.  SUPERIOR  PRINTING  .ft  BOX  OO.  et  al. 

{Supreme  OouTt,  Appellate  Division,  Third  Department    November  13,  1918.) 
Masteb  and  Skbtant  ^s»385(4)^-WoaKKBN'8  Oompbnsatioi? — ^Amoust  of  Com- 

PENSATZON — ^PABTIAIi  LOBS  OT  INDEX  FlN<3EB. 

Employ^,  wluy  lost  more  than  fourth  aC  distal  phalange  of  index  finger, 
including  portion  of  bone,  is  not  entitled  to  award  for  eqnlTalent  of  loss 
of  half  of  ludex  finger,  in  accordance  with  Workmen's  Oomp^dsation  Law. 
§  15,  Bubd.  3»  to  support  which,  while  every  partide  of  first  phalange  need 
not  be  lost,  substantiaUy  all  of  it  must  be  lost 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Nelson  F.  Tetro  for  workmen's  compensation,  op- 
posed by  the  Superior  Printing  &  Box  Company,  employer,  and  the 

.^s»For  other  cftges  see  lame  topic  k  KBT-NUMBBR  in  all  Key-Nximbered  Digests  A  Inderes 
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Fidelity  &  Casualty  Company  of  New  York,  insurer.  From  an  award 
of  the  State  Industrial  Commission  in  favor  of  the  claimant,  the  em- 
ployer and  insurer  appeal.    Reversed,  aad  claim  remitted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Nadal,  Jones  &  Mowton,  of  New  York  City,  for  appdlants. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New 
York  City,  for  State  Industrial  Commission. 

HENRY  T.  KELLOGG,  J.  The  claimant  was  granted  an  award 
"for  the  equivalent  loss  of  one-half  of  the  index  finger  of  the  right 
hand."  In  an  agreement  between  the  claimant  and  his  employer  the 
nature  of  the  injury  had  been  stated  to  be: 

'*The  top  of  Index  finger  of  rlgbt  hand  that  was  crosbed.  Tbe  nail  taken 
away  and  part  of  tbe  flesh.'^ 

The  report  of  the  attending  physician  described  it  as  "absence  of 
part  of  end  of  index  finger.  No  testimony  was  introduced  at  the 
hearing,  but  a  discussion  then  had  between  the  attorneys  and  the 
memb«-s  of  the  commission  discloses  that  there  was  a  loss  of  not  less 
than  one-quarter  and  not  more  than  one-half  of  the  distal  phalange 
of  the  index  fiaiger,  including  a  portion  of  the  bone  thereof.  The 
X-ray  photographs  forming  pa^  of  the  record  show  that  the  loss 
more  nearly  approached  a  one-quarter  than  a  one-half  of  the  distal 
phalange. 

It  is  a  "loss  of  the  first  phalange/'  not  of  a  part  thereof,  which  is 
made  equivalent  to  the  loss  of  one-half  of  the  finger.  Workmen's  Com- 
pensation Law  (Consol.  Laws,  c.  67)  §  15,  subd..  3.  It  is  not  neces- 
sary that  ^ery  particle  of  the  first  phalange  be  lost.  Yet  it  is  neces- 
sary to  show  that  "substantially  all  of  the  portion  of  the  finger  so 
designated  bias  been  lost."  Matter  of  Petrie,  215  N.  Y.  335,  109  N. 
£.  m9.  a  loss  of  one-cmarter  of  the  first  phalange  is  not  the  loss 
of  the  entire  phalange.  Thompson  v.  Sherwood  Shoe  G>.,  178  App. 
Div.  319,  164  N.  Y*  Supp.  869.  The  loss  under  consideration  here 
was  but  little  more  than  that  considered  in  the  Thompson  Case.  It 
certainly  did  not  approximate  a  loss  of  substantially  all  of  the  first 
phalange,  which  was  made  the  criterion  by  the  Petrie  Case.  The  award 
was  therefore  erroneous. 

Award  reversed,  and  claim  remitted  to  the  commission  for  further- 
consideration.    AH  concur. 
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ETHBRTON  r.  J0HNS1X>WN  KNITTING  MILLS  CO.  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Depertment    November  13,  1918.) 

1.  Master  and  Servant  <5=5>375(1)— AVorkmbn's  Compensation  Aci>— Ihjuet 

During  Suspension  of  Work. 

Had  claimant  unddr  the  Compensation  Act  aaspended  work  during 
working  hours  to  ga  to  a  cloakroom  to  change  her  clothes,  or  to  a  wash- 
room to  wash  or  use  the  toilet»  and  had  been  Injured  whUe  In  such  room, 
she  could  have  had  an  award. 

2.  Master  and  Servant  ^=>375(1) — Wobkiikn's  Coicpensation  Act — Injubt 

"in  Course  of  Emplotment." 

For  injured  servant  to  have  been  acting  '*ln  course  o<  enac^ojanent,"  en- 
UtUng  her  to  award  under  Compensation  Act,  It  was  ^lough  If  she  was 
performing  act  ordinarily  Incident  to  working  day,  though  directly  bene- 
ficial to  herself,  as  placing  tea  on  boiler  to  keep  It  hot  for  lunch;  that 
not  being  forbiddto. 

[Ed.  Note. — For  other  definitions,  see  Wbrds  and  Phrases,  First  and 
Second  Series,  Course  of  Employment] 

8,  Master  and  Servant  ^=»375(1)— Ruub  op  Employment — ^Abrogation  by 
Custom  and  Acquiescence. 

Acquiescence  of  employer  In  use  of  boiler  room  by  employes  to  heat 
drinks  for  lunch  was  anffldeot  to  abrogate  a  mJe^  promulgated  long  pre- 
viously, prohibiting  sudh  use. 
4.  Master  and  Servant  <Js=>375(1) — ^Workmen's  Compensation  Act — "Aaisn^o 
Out  of  Emplotment." 

Servant,  who  placed  bottle  of  tea  on  boiler  in  employer's  basement  to 
ke^  It  hot  for  lunch,  and  while  on  her  way  to  floor  above,  dipped  and 
fell  at  foot  of  staircase,  was  Injured  through  an  "accident  arising  out  of 
her  employment,"  within  the  Compensation  Law. 
Cochrane,  J.^  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  for  compensation  for  injuries  under  the  Workmen's 
Compensation  Act  by  Emma  Etherton,  opposed  by  the  Jolyistown  Knit- 
ting Mills  Company,  the  employer,  and  the  Travelers'  Insurance  Com- 
pany, the  insurer.  From  an  award  of  flie  State  Industrial  Commission, 
the  employer  and  insurer  appeal.    Av^rard  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  J  J. 

Amos  H.  Stephens,  of  New  York  City,  for  appellants, 
Merton  E.  Lewis,  Atty.  Gen.,  and  Robert  W,  Bonynge,  of  New 
York  City,  for  State  Industrial  Conmiission, 

HENRY  T.  KELLOGG,  J.  [1]  Claimant  was  injured  during 
working  hours  at  the  plant  of  her  employer.  She  came  to  the  plant 
at  about  7  a.  m.,  went  to  the  basement,  set  a  bottle  of  tea  on  the 
boiler,  and  while  on  her  way  back  to  the  floor  above  slipped  and  fell 
at  the  foot  of  a  staircase.  If  claimant,  during  working  hours,  had  sus- 
pended work  to  go  to  a  cloakroom  to  change  her  clothes,  to  a  wash- 
room to  wash  up  or  use  the  toilet,  and  while  in  such  room  had  been 
injured,  she  could,  under  the  authorities,  have  had  an  award.  Chlud- 
zinski  v.  Standard  Oil  Co.,  176  App.  Div.  87,  162  N.  Y.  Supp.  225  ; 
Sexton  V.  Pub.  Ser.  Com.,  180  App,  Div.  Ill,  167  N,  Y,  Supp.  493; 

^s»For  other  cases  see  same  topic  A  KfiY-NUMBBft  in  aU  Ke/-Numbered  DlgesU  k  ladexes 


Digitized  by 


Google 


Sup.  Ct)  F09PI0K  ▼•  GLOBS  INDEMNITY  OO.  725 

De  Bilippis  v.  FaUcenbeig,  170  App.  Div.  153,  ISS  N.  Y.  Supp.  761. 
In  order  to  be  acting  in  the  course  of  her  employment,  therefore,  it 
was  not  necessary  that  she  should  have  been  actually  engaged  in  the 
work  thereof.  It  was  sufficient  if  she  was  performing  some  act  upon 
the  premises  of  her  employer  which,  though  directly  beneficial  to  her- 
self, was  an  ordinary  incident  of  a  day  of  emplo)mient. 

[2-4]  This  claimant  was  perfonmng  such  an  act  in  placing  her 
bottle  of  tea  upon  the  boiler  to  keep  it  hot  for  a  midday  meal.  Of 
course,  if  she  had  been  forbidden  to  enter  the  boiler  room,  she  was 
acting  in  violation  of  her  duty,  and  therefore  not  in  the  course  of 
her  employment.  It  is  true  tnat  her  employer  had  long  previously 
promulgated  a  rule  prohibiting  the  use  of  the  boiler  room  and  the  boil- 
er by  its  employes.  However,  it  was  the  common  practice  of  employes 
at  the  time  of  the  accident  to  make  use  of  the  room  as  did  the  claim- 
ant. The  acquiescence  of  the  employer  in  this  practice  was  sufficient 
to  abrogate  the  rule;  also,  the  injuries  sustained  by  claimant  arose 
through  an  accident  arising  out  of  her  employment.  Injuries  due  to 
slipping  or  tripping  on  stairs  or  floors  have  been  held  to  be  due  to 
accidents  arising  out  of  the  employment.  Leslie  v.  O'Connor,  173 
App.  Div.  988,  158  N.  Y.  Supp.  1120,  affirming  5  S.  D.  R.  383 ;  Naro 
V.  Rueckheim  Bros.,  175  App.  Div.  958,  161  N.  Y,  Supp.  531,  affirming 
7  S.  D.  R.  484. 

The  case  of  Daly  v.  Bates  &  Roberts,  224  N.  Y.  126,  120  N.  E.  118, 
in  no  wise  militates  against  a  recovery  here,  for  in  that  case  the 
claimant,  entirely  beyond  the  limits  of  her  working  day,  was  perform- 
ing labor  for  herself,  and  at  the  time  was  in  no  sense  an  employe.  So 
of  Manor  v.  Pennington,  180  App.  Div.  130,  167  N.  Y.  Supp.  424. 
There  the  employe,  during  the  noon  hour,  was  injured  by  aa  explosion 
of  a  boiler  in  a  basement,  while  eating  his  dinner;  but  in  that  acci- 
dent the  basement  was  not  in  the  possession  or  occupation  of  his  em- 
ployer. The  Compensation  Law  (Consol.  Laws,  c.  67)  makes  a  dis- 
tinction between  injuries  received  at  the  plant  or  upon  the  premises 
of  the  employer,  and  those  received  elsewhere.  The  authorities  cited 
amply  justifv  an  award. 

The  awar^  should  be  affirmed.  All  concur,,  except  COCHRANE,  J.. 
who  dissents. 


FOSDIOK  ▼.  GLOBE  INDKMNITX  CO. 

(Supreme  Ck>urt,  AppeUate  Term,  First  Department     November  20,  1918.) 

Appkal  and  Bbrob  ^=»1245 — ^iJABiLrrT  on  Undebtaking — ^Pleading. 

Obmplalnt  in  action  against  surety  on  appeal  undertaking  given  pur- 
snant  to  Code  CIt.  Proa  H  1326,  1327,  conditioned  that  appellant.  If 
tmsucoessfnl,  woold  pay  costs  and  judgment,  was  defective  for  failure  to 
allege  Judgment  had  not  been  paid  by  appellant,  though  alleging  no  part 
had  befen  paid  by  surety.  » 

Appeal  irorn  City  Court  of  New  York,  Special  Term. 
Action  by  William  I.  T.  Fosdick  against  the  Globe  Indemnity  Com^ 
pany.    From  an  order  granting  judgment  for  plaintiff  on  the  plead- 

^s»Fox  other  case*  Me  Mun«  topic  A  KfiT-NUMBEB  Id  aU  Kier-Miiinlwnd  OlcMte  *  ladMce^ 
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ings,  and  from  the  judgment  entered,  defendant  appeals.  Judgment 
and  order  reversed,  and  motion  for  judgment  on  the  pleadings  de- 
nied, with  leave  to  plaintiff  to  serve  an  amended  complaint. 

Argued  November  term,  1918,  before  GUY,  WEEKS,  and  MUL- 
LAN,  JJ. 

Carroll  G.  Walter,  of  New  York  City,  for  appellant, 
Charles  W.  Culver,  of  New  York  City  (Eugene  F.  McGee,  of  New 
York  City,  of  counsel),  for  respondent. 

WEEKS,  J.  This  action  was  brought  against  the  surety  to  re- 
cover upon  an  undertaking  given  upon  an  appeal  to  the  Court  of  Ap- 
peals under  sections  1326  and  1327  of  the  Code  of  Civil  Procedure. 
The  condition  of  the  undertaking  was  that  the  appellant,  if  unsuccess- 
ful, would  pay  the  costs  on  appeal  and  the  amount  directed  to  be 
paid  by  the  judgment.  The  complaint  alleges  the  affirmance  of  the 
judgment  appealed  from  and  the  entry  of  the  judgment  of  affirmance 
and  for  costs,  but  contains  no  allegation  that  the  judgment  has  not 
been  paid,  although  it  contains  an  allegation  that  no  part  of  the  judg- 
ment has  been  paid  by  the  surety. 

A  careful  examination  of  the  authorities  cited  by  respondent  does 
not  sustain  his  contention  that  under  the  form  of  this  undertaking 
such  an  allegation  is  unnecessary.  In  the  instant  case  the  surety  did 
not  covenant  that  it  would  pay  the  judgment,  but  that  the  judgment 
would^  be  paid  by  the  appellant  in  the  action  in  which  the  underUking 
was  given,  and  without  an  allegation  that  the  judgment  had  not  been 
paid  the  complaint  was  defective. 

The  judgment  and  order  must  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  motion  denied,  with  $10  costs,  with  leave  to 
plaintiff  to  serve  an  amended  complaint  within  six  days  upon  payment 
of  costs.   All  concur. 


(105  HlfiC.  Rep.  210) 

TRIMBLE  y.  BROUN-GRBEN  OO.  et  al. 

(Snpreme  C5ourt,  Appellate  Term,  First  Department    November  19,  1918.) 

1.  Chattel  Mortgages  ^=»192 — Necessitt  or  Filing — Reasonable  Tims. 

As  to  what  is  a  reasonable  time  within  which  a  chattel  mortgage  should 
be  filed,  under  lAen  Law,  §  230,  making  such  mortgages  absolutely  void  if 
not  filed  within  a  reasonable  time,  is  a  question  of  fact,  to  be  determined 
on  the  evidence  In  each  case. 

2.  Chattel  Mortgages  ^=»201(1) — Tms  fob  Filing. 

It  cannot  be  said  as  a  matter  of  law  that  six  days  waa  an  unreasonable 
time,  under  Lien  Law,  (  230,  to  delay  filing  of  a  chattel  mortgage,  as 
against  a  prior  note,  which  did  not  fall  due  until  after  date  of  actual  filing. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Rufus  J.  Trimble  against  the  Broun-Green  Company  and 
another.  Judgment  for  defendants,  and  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

^s»Fof  other  oaaes  »ee  aam«  topic  ft  KET-HUMBBR  In  all  Kcy-Niimberad  Digests  A  Indeies 
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Argued  October  term,  1918,  before  OUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Rufus  J.  Trimble,  of  New  York  City, 'pro  se. 
Friend  &  Friend,  of  New  York  City  (Theodore  H.  Friend,  Jr.,  of 
New  York  City,  of  counsel),  for  respondents. 

GUY,  J.  On  October  5,  1917,  the  Commonwealth  Realty  Improve- 
ment Corporation,  a  foreign  coqx)ratiott  having  an  office  in  the  city 
of  New  York,  executed  and  delivered  to  the  plaintiflf  a  chattel  mort- 
gage on  certain  office  fixtures  in  the  office  of  said  corporation,  which 
mortgage  was  not  filed  by  the  plaintiff  in  the  register's  office  until 
six  days  after  its  execution  and  delivery;  the  chattels  meanwhile, 
and  also  subsequent  to  said  filing,  remaining  in  the  possession  of  the 
mortgagor.  Prior  to  the  execution  and  delivery  of  said  mortgage  to 
plaintiff,  the  mortgagor  was  indebted  to  the  substituted  defendant 
herein,  the  Broun-Green  Company,  and  on  September  7,  1917,  before 
the  execution  and  delivery  of  said  mortgage  to  the  plaintiff,  the  mort- 
gagor delivered  its  promissory  note  to  said  substituted  defendant, 
wWch  note  became  due  on  November  10,  1917,  more  than  a  month 
after  the  filing  of  said  mortgage.  On  November  15,  1917,  the  said 
note  being  unpaid  upon  maturity,  the  substituted  defendant  began  an 
action  thereon,  recovered  judgment,  and,  upon  execution,  the  prop- 
erty covered  by  said  mortgage  was  seized  and  sold  by  the  sheriff  after 
notice  by  plaintiff  to  the  sheriff  of  plaintiff's  lien  thereon;  and  this 
action  was  originally  brought  against  the  sheriff  for  conversion. 

The  sole  question  of  importance  in  this  case  was  whether  the  six 
days'  delay  m  the  filing  of  said  mortgage,  with  no  rights  of  an  in- 
tervening creditor  being  prejudiced  thereby,  rendered  said  mortgage 
void  as  against  this  defendant  creditor,  the  holder  of  a  promissory 
note  which  did  not  become  due  until  a  month  subsequent  to  the  filing 
of  said  mortgage. 

Defendants  respondents  rely  mainly  upon  the  decision  of  tiiis  court 
in  Seger  &  Gross  Co.  v.  Maclaire  (Sup.)  165  N,  Y.  Supp.  423,  and 
it  is  evident  that  the  learned  trial  justice  deemed  said  decision  con- 
trolling in  the  determination  of  this  case.  In  the  Seger  &  Gross 
Company  Case,  however,  a  very  different  state  of  facts  was  presented. 
A  conditional  bill  of  sale  had  been  given  on  February  1st,  which  was 
not  filed  until  March  23d  of  the  same  year,  some  five  minutes  before 
the  filing  of  a  chattel  mortgage  executed  and  delivered  on  March  23d, 
taken  in  good  faith  and  for  a  valuable  consideration  by  the  mortgagee. 
In  that  case  the  court  held  that  a  delay  of  six  weeks  was  an  unrea- 
sonable and  unnecessary  delay,  although  some  of  the  chattels  which 
were  covered  by  the  cpnditional  bill  of  sale  were  to  be  manufactured, 
and  were  not  actually  delivered  until  two  days  before  the  filing  of 
the  bill  of  sale.  After  pointing  out  that  there  was  no  excuse  for  the 
delay  of  two  days  in  filing  the  bill  of  sale  after  the  last  of  the  articles 
had  been  delivered,  the  court  said: 

"It  is  not  necessary,  however,  to  rest  the  decision  upon  this  delay  of  up- 
wards of  two  days  in  filing,  since,  as  noted  abore,  the  conditional  bill  of  sale 
WSB  given  on  February  1st,  and  as  to  some  of  the  articles  it  is  apparent  that 
there  was  a  far  greater  delay  than  that  of  the  two  days  mentioned  above." 
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[1,  2]  Section  230,  art,  10,  of  the  Lien  Law  (Consol.  Laws,  c.  33) 
prescribes  no  time  within  which  a  chattel  mortgage  or  a  bill  of  sale 
shall  be  filed,  but  provides  that  where  there  is  no  immediate  delivery, 
followed  by  an  actual  and  continued  change  of  possession,  a  chat- 
tel mortgage  shall  be  absolutely  void  as  agamst  creditors,  tmless  filed 
in  the  manner  prescribed  in  said  article.  The  courts  have  uniformly 
held  that  the  filing  must  be  within  a  reasonable  time.  While  it  has 
been  held  that  even  where  there  is  a  delay  of  bpt  a  few  days,  and 
rights  of  creditors  or  bona  fide  purchasers  intervene,  the  lien  of  the 
mortgage  must  be  postponed  to  such  intervening  rights  (Hicks  v.  Wil- 
liams, 17  Barb.  523;  Huber  v.  Ehlers,  76  App.  Etiv.  602,  79  N.  Y. 
Supp.  ISO),  what  is  an  unreasonable  and  unnecessary  delay,  where 
only  a  few  days  have  intervened,  is  a  question  of  fact  to  be  determin- 
ed on  the  evidence  in  each  case.  A  delay  of  six  days,  or  even  a 
shorter  time,  might  under  certain  circumstances  be  an  unreasonable 
delay;  a  longer  delay,  under  different  circumstances,  might  not  be 
unreasonable. 

Iin  the  case  at  bar  the  rights  of  the  holder  of  a  promissory  note 
given  before  the  execution  and  delivery  of  the  mortgage,  which  note 
would  not  become  due  until  long  after  the  date  of  the  actual  filing  of 
the  mortgage,  were  in  no  sense  prejudiced  or  affected  by  the  delay 
of  six  days  in  filing;  so  that  the  rights  of  the  substituted  defendant 
would  not  as  matter  of  law  take  precedence  over  plaintiff's  rights  un- 
der his  mortgage.  The  main  purpose  of  the  statute  is  the  protection 
of  creditors,  and  while,  under  the  authorities,  art  unreasonable  and 
unnecessary  delay  in  filing  would  render  a  mortgage  invalid  as  against 
all  creditors,  my  attention  has  not  been  called  to  any  authority  that 
holds  that  a  delay  in  filing  of  less  than  several  weeks  is,  as  matter 
of  law,  an  unreasonable  delay.  To  so  hold  would  be  an  improper  ex- 
ercise of  a  legislative  function,  injectii^  into  the  statute  something 
apparently  not  within  the  legislative  intent. 

In  Karst  v.  Gane^  136  N.  Y.  316,  32  N.  E.  1073,  where  the  filing 
of  a  chattel  mortgagee  was  delayed  six  weeks,  the  court,  holding  that 
a  delay  of  six  weeks  in  filing  made  the  chattel  mortgage  void,  said: 

"Some  time  will  neoessarily  elapse  between  the  ezecotion  and  fning  of  tlie 
mortgage.  Where  it  appeara  that  due  diligence  was  ex^^eised  In  filing  the 
mortgage,  and  there  was  no  unnecessary  delay,  and  no  actual  Intervening  lien 
has  been  acqnired,  there  would  seem  to  be  no  ground  npon  which  subsequent 
lienholders  could  question  the  validity  of  the  mortgage.  •  •  ♦  The  flUng 
under  these  circumstances  would  be  immediate,  and  make  the  mortgage  Talid 
as  against  liens  subsequently  acquired.  *  f  *  The  mortgage  was,  how- 
ever, filed  before  the  plaintifTs  judgments  and  execution  were  i^tained." 

The  granting  of  the  motion  to  dismiss  was  therefore  error. 
Judgment  reversed,  and  a  new  trial  ordered^  with  $30  costs  to  ap- 
pellant to  abide  the  event 

BIJUR,  J.,  concurs. 

MULLAN,  J.,  concurs  in  the  result 
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WHITNEY  T.  CROUCH  et  aL  .  . 

(Supreme  Coart,  Trial  ^rm,  Mmii^oe  County.    December  5,  1818.) 

1.  Ykndor  and  Pubchaser  ^=9li4(2) — Contbaqx  of  Sale — ^Titlb. 

One  who  enters  Into  an  executory  contract  for  the  sale  of  land  fulfills 
his  obligation,  if  at  tl)^  time  fixed  for  delivery  of  the  deed  he  is  able  and 
\iilllDg  to  conrey  a  marketa^ble  title,  and  this  Irteepectlve  of  the  qnestlon 
whether  he  had  title  at  the  time  the  contract  was  ezecoted,  or  at  any  time 
thereafter. 

2.  VsNDOB  AND  PuBCHASER  <9=9339, 344— Bescission  bt  Pubchaseb—Nbgessitt 

FOB  Ten  DEB. 

Mere  fact  of  «xistence,  at  time  fixed  for  cencarrent  mutual  perfonn- 
ance  of  execatory  centr&ct  for  omiTeyance  of  real  eetativ  of  a  mortgage 
which  It  Is  In  power,  of  vendor  to  remove,  does  not  releaae  vendee  from 
necessity  of  making  t^ider  and  demand  for  performance  as  condition 
precedent  to  maintenance  of  action  to  recover  money  paid,  or  for  dam- 
ages for  vendor^s  breach  of  contract 

3.  Vhndob  and  Pubghaseb  <|c=986,  112(1) — Mtsrbprbsentations  of  Vsndob — 

Besoission  bt  Pubohaseb. 

Even  though  vendor  :nakes  false  stotement  in  respect  to  some  material 
matter  as  to  title,  vendee  cannot  rescind  contract,  or  sue  in  fraud,  with- 
out giving  him  reasonable  opportunity  to  make  the  representation  good, 
unless  from  Its  nature  It  is  apparent  that  it  is  impossible  to  do  so; 

4.  Vendor  and  PttbchasAb  ^a»7^— Contract  of  Saue — MwrvAL  Riofins. 

In  cootrflcts  to  convey  real  estate*  undertakings  of  the  respective  pas- 
ties are  always  oonMdered  dependent,  unless  the  contrary  intent  clearly 
appears,  and  consequently  payment  of  whole  purchase  price  and  giving  of 
deed  are  intended  to  be  concurltent  acts. 

5.  Vendob  and  Pubchaseb  ^=»33 — Besgission  bt  Pubchaseb — Fbaud. 

Money  paid  a  vendor  can  be  recovered  on  groui&d  of  fraud  only  where 
the  misrepresentation  was  as  to  a  material  fact,  and  injury  resulted. 

6.  TeNDOB   and   PUBOBAfiBB  4s»35-*-MxSBBPBBSBNXI.TI0N   OF  VBNDOB— MaTEBI- 

AUTT. 

False  statement  by  vendor,  as  incentive  to  enter  into  contract  to  pur- 
chase land,  that  land  was  unincumbered  at  the  time,  was  not  misrepre- 
sentation of  a  material  tact;  vendors  having  had  ample  time  to  clear 
record  before  conveyance  ooold  be  required. 

7.  Vbndob  and  X^ubchaseb  #;=>3o— Misbxpbjssentation  of  Vendoi^— Injubt. 

Where  vendor  falsely  stated,  as  incentive  to  purchaser  to  enter  into 
contract  to  purchase  land,  that  land  was  not  incumbered,  purchaser  was 
not  injured  thereby,  where,  prior  to  bringing  action  to  recover  nu>ney  pain 
on  ground  of  frauds  vendor  had  purchased  land  at  foreclosure  sale. 
S.  Yendob  and  Pubchases  ^=s»144<2) — Contracts  to  Convet — ^Mobtgaobs. 

Vendor,  who  contracted  to  convey  real  estate  in  future,  could  legally 
incumber  it  at  any  time  thereafter,  and  was  only  obligated  to  have  in- 
cumbrances oft  record  when  purchaser  should  have  fully  performed  and 
demanded  deed. 

Action  by  Mary  Rose  Whitney  against  Frank  P.  Crouch  and  another. 
Verdict  for  defendants.    On  motion  by  plaintiff  to  set  aside  verdict 
and  for  new  trial.    Denied, 

James  R.  Creary,  of  Rochester,  for  the  motion. 
S.  D.  Bentley,  of  Rochester^  opposed, 

THOMPSON,  J.    Plaintiff  has  sued  defendants  in  fraud,  alleging 
that  on  June  3,  19 IS,  defendants  contracted  to  sell  plaintiff  a  house 

^soFor  other  cases  see  same  tcvic  &  KIBT-NUMBBR  tn  all  Key-Nuaibered  Digests  A  Indexes 


Digitized  by 


Google 


TZO  172  NSW  YORK  BDPFZiBMENT  (Sup.Ct 

and  lot  for  $1,600;  $50  down,  $50  to  be  paid  July  3,  1915;  and  the 
balance  at  $10  per  month,  with  interest  on  unpaid  amounts  to  be 
paid  semi-annually.  The  complaint  further  alleges  that  as  matter  of 
inducement  defendants  represented  to  plaintiff  that  the  premises  were 
free  aind  clear  of  all  incumbrances,  whereas  in  fact  there  was  a  mort- 
gage of  $800  upon  them.  The  contract  contained  no  provision,  rela- 
tive to  the  passing  of  title,  and  was  not  acknowledged.  Plaintiff  took 
possession  of  the  premises  the  day  of  the  sale;  on  August  10,  1916, 
she  learned  of  the  mortgage  against  the  premises ;  and  on  September 
15,  1916,  she  removed  therefrom,  and  has  since  made  no  payment 
thereon.  There  is  evidence  to  the  effect  that  $507.51  has  been  paid 
upon  the  contract,  for  which  amount  plaintiff  asks  judgment,  and  that 
the  balance  of  the  purchase  price  unpaid  is  much  greater  than  the 
amount  due  on  the  mortgage.  Styles  v.  Blume,  12  Misc.  Rep.  421, 
424,  33  N.  Y.  Supp.  620.  No  tender  or  demand  has  been  made,  and 
it  is  not  claimed  that  plaintiff  has  at  any  time  become  entitled  to  re- 
ceive a  deed  of  the  premises. 

[1,2]  I  do  not  think  that  plaintiff's  remedy  lies  in  this  form  of 
action.  Whether  or  not  defendants  made  the  statement  in  question  is 
unimportant.  Vendors  owed  no  duty  to  vendee  under  the  contract, 
except  to  convey  a  marketable  title  of  the  land  described  on  the  law 
day,  when  that  should  be  reached.  They  were  obliged  to  do  this  only 
upon  full  pa3rment  of  the  purchase  money,  and  they  could  not  be  put  • 
in  default  unless  such  money  was  D?^d,  or  tendered,  and  a  deed  de- 
manded. 

The  rule  is  well  settled  that  one  who  enters  into  an  executory  con- 
tract for  the  sale  and  conveyance  of  land  fulfils  his  obligation  there- 
under if,  at  the  date  fixed  for  the  delivery  of  the  deed,  he  is  able 
and  willing  to  convey  a  marketable  title,  and  this  irrespective  of  the 
question  whether  he  had  title  at  the  time  the  contract  was  executed, 
or  at  any  time  thereafter.  Tanzer  v.  Bankers  Corporation,  159  App. 
Div.  351,  352,  144  N.  Y.  Supp.  613.  The  American  decisions  have 
uniformly  held  that  the  vendor  cannot  be  placed  in  default  for  defect 
of  title  or  inability  to  convey,  by  tender  of  performance  by  the  pur- 
chaser and  demand  for  performance  by  the  vendor  before  the  ex- 
piration of  the  time  fixed  by  the  contract  for  making  a  conveyance; 
the  view  being  taken  that  it  is  perfectly  legal  for  one  to  contract  to 
convey  land  which  he  does  not  own.    39  Cyc.  1410. 

The  mere  fact  of  the  existence,  at  the  time  fixed  for  the  concur- 
rent mutual  performance  of  an  executory  contract  for  the  ccmvcy- 
ance  of  real  estate,  of  a  lien  or  incumbrance  on  the  property,  which 
it  is  in  the  power  of  the  vendor  to  remove,  does  not  release  the  vendee 
from  the  necessity  of  making  a  tender  and  demand  of  performance, 
as  a  condition  precedent  to  the  maintenance  of  an  action  to  recover 
money  paid  on  the  contract,  or  for  damages  as  for  a  breach  of  the 
contract  on  the  part  of  the  vendor.  Ziehan  v.  Smith,  148  N.  Y.  558, 
42  N.  E.  1080. 

[3]  Even  though  a  vendor  shall  have  made  a  false  statement  in 
respect  to  some  material  matter,  the  vendee  cannot  rescind  or  sue 
in  fraud  without  giving  him  a  reasonable  opportunity  to  correct  the 
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error  and  make  his  representation  good,  unless  from  its  nature  it  is 
apparent  that  it  is  impossible  to  do  so;  it  being  presumed  that  the 
vendor  will  have  remedied  the  defect  by  the  deed  day.  Schiffer  v. 
Dietz,  83  N.  Y.  300,  312;  Kranz  v.  Lewis,  115  App.  Div.  106,  100  N. 
Y.  Supp.  674;  Styles  v.  Blume,  12  Misc.  Rep.  421,  33  N.  Y.  Supp. 
620;  Provident  Loan  &  Trust  Co,  v.  Mcintosh,  68  Kan.  452,  75  Pac. 
498,  1  Aiin.  Cas.  906. 

[4]  In  contracts  of  this  description,  the  undertakings  of  the  re- 
spective parties  are  always  considered  dependent,  unless  the  contrary 
intention  clearly  appears,  and  consequently  the  payment  of  the  whole 
purchase  price  and  the  riving  of  the  deed  were  intended  to  be  con- 
current acts,  and  the  ability  and  readiness  of  either  must  exist  before 
the  other  can  be  enforced.  Glenn  v.  Rossler,  156  N.  Y.  161,  50  N.  E. 
785;  Higgins  v.  Eagleton,  155  N.  Y.  466,  50  N.  E.  287;  Greenby  v. 
Cheevers,  9  Johns.  126. 

[S]  It  seems  that  the  mortgage  in  question  was  foreclosed  and  the 
property  bid  in  by  the  defendant,  Mary  E.  Crouch;  it  also  appears 
that  the  plaintiff  claims  that  Frank  P.  Crouch  was  actin|[  as  the  agent 
of  Mary  E.  Crouch  in  this  transaction,  and  this  contention  finds  sup- 
port in  the  fact  that  a  power  of  attorney  running  from  Marjr  E.  to 
Frank  P.  Crouch  authoriziing  him  to  act  in  her  place  and  stead  in  such 
transactions  was  in  force  at  the  time.  So  we  have  the  title  of  the 
premises  in  the  name  of  the  defendant,  Mary  E.  Crouch,  free  and 
clear,  at  and  previous  to  the  time  of  the  commencement  of  this  ac- 
tion, which  is  not  an  action  for  damages  for  breach  of  contract,  or 
for  specific  performance,  but  for  fraud.  And  in  such  case  the  fraud 
must  have  been  material,  and  must  result  in  injury  to  plaintiff;  dse 
she  has  no  cause  of  action.  Townsend  v.  Felthousen,  156  N.  Y.  618, 
51  N.  E.  279. 

[I,  7]  The  false  i:epresentation  relied  on  in  this  case  cannot  be  said 
to  be  material,  nor  did  it  result  in  plaintiff's  injury;  the  defendants 
having  ample  time  in  which  to  clear  the  record  before  a  conveyance 
could  be  required  of  them.  Hanson  v.  Fox,  155  Cal.  106,  99  Pac.  489, 
20  L.  R.  A.  (N.  S.)  338. 

[8]  And  even  though  the  property  had  been  free  and  clear  at  the 
time  of  the  contract,  die  defendants  could  have  legally  incumbered  it 
at  any  time  thereafter,  and  were  only  obligated  to  have  all  liens  and 
incumbrances  off  from  the  record  when  the  plaintiff  should  have  fully 
paid  the  purchase  price  and  demanded  the  deed. 

The  motion  is  denied,  with  $10  costs. 
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(104  Misa  Beik  613) 

ANIXTBR  V.  BANGOB  BEALTY  COBPOBATION. 

(Supreme  CJourt,  Special  Term,  New  York  County,    October,  1918.) 

1.  Easements  ^=:3l5 — Creation — Oontbact — ^Ihflioation. 

Though  easements  are  generally  acquired  by  grant  or  prescription, 
they  may  be  gained  by  contract,  although  not  specified. 

2.  Landlord  and  Tenant  <S=>124(2) — Bight  of  Tenant — Office  BuiiJ>iNe 

Lobby— Access  to  Streets. 

Where  main  hall  in  office  building  extended  from  one  street  to  another, 
with  an  elbow  In  the  colter,  lessee  of  corner  of  ^bow  for  cigar  and 
candy  counter  purposes,  where  comer  was  so  situated  that  passengers 
from  elevators  on  both  sides  of  center  and  pedestrians  walking  from  one 
street  to  other  through  hall  passed  lessee's  stand,  his  lease  gave  him 
easement  to  unobstructed  right  of  way.  to  both  streets  and  elevators  on 
both  sides,  though  not  specified  in  lease;  such  right  of  way  being  neces- 
sary to  beneficial  use  of  his  leased  corner. 

3.  Easements  ^=^15 — Creation  bt  Impucation-t^Beneficial  Enjotkert. 

An  implied  easement  in  favor  of  grantee  \s  d€|)endent  i^on  the  ease- 
ment being  reasonably  necessary  and  essential  to  the  beneficial  enjoyment 
of  the  premises;  mere  convenience  being  insufficient 

Action  by  Saul  B.  Anixter  agaiast  the  Bangor  Realty  Corporation. 
On  motion  for  injunction  pendente  lite.    Motion  granted. 

Marks  &  Marks,  of  New  Y6rk  City,  for  plaintiff. 
Eidlitz  &  Hulse,  of  New  Ybrfc  City,  for  defendant, 

DELEHANTY,  J.  On  6t  about  the  6th  day  of  April,  1916,  the 
plaintiff  in  this  case  leased  for  use  as  a  cigar  and  candy  stand  for  a 
period  of  seven  years  a  portion  of  the  main  hall  of  the  Victoria  Build- 
ing, a  20-story  business  and  office  structure  occupied  by  some  75  ten- 
ants, located  on  the  south  side  of  Twenty-Seventh  street,  in  the  bor- 
ough of  Manhattan,  New  York  City.  The  hall  in  question  was  a  wide 
and  permanent  corridor  running  from  Broadway  to  Fifth  avenue, 
with  an  elbow  in  the  center,  and  the  premises  demised  were  in  the 
comer  of  the  elbow,  and  specifically  designated  upon  a  map  attached 
to  the  lease.  The  location  of  the  stand  faced  the  passenger  elevators 
on  the  Broadway  half  of  the  building,  and  likewise  faced  Fifth  ave- 
nue, and  was  adjacent  to  the  passenger  elevators  on  the  Fifth  avenue 
side.  Between  the  stand,  however,  and  the  passenger  elevators  on  the 
Fifth  avenue  half  of  the  structure,  there  were  two  elevators  used  for 
freight.  Many  people  in  the  vicinity  were  accustomed  to  use  the  cor- 
ridor in  question  in  passing  between  the  streets  mentioned.  Persons 
entering  on  the  Broadway  side  and  using  the  elevators  on  the  Fifth 
avenue  side  were  obliged  to  pass  the  plaintiff's  stand,  and  the  same 
was  true  of  persons  coming  from  Fifth  avenue  to  elevators  on  the 
Broadway  side.  Raintiff  alleges  that  "a  constant  stream"  of  people 
passed  his  stand  daily  during  business  hours.  Those  that  used  the 
Fifth  avenue  entrance  had  a  clear  view  of  his  place. 

[1-3]  On  September  21,  1918,  the  owners  of  the  building  sent  to 
various  tenants  thereof,  but  not  to  this  plaintiff,  a  letter  which  among 
other  things  provided : 
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"It  is  our  Intention  to  erect  two  walls  In  tbe  main  entranoe  hall,  placing  one 
to  the  west  of  car  No.  7  and  the  other  to  the  east  o*  car  No.  5,  counting  from 
the  Fifth  avenue  entrance.  We  will  tJien  cut  an  opening  in  the  north  wall, 
whidii  separates  this  hall  from  the  present  driveway.  ♦  •  ♦  By  the  ar- 
rangement which  we  contemplate  making,  the  direct  passageway  f!r6m  Broad- 
way to  J'Uth  avenue  will  be  conaideFably  isapeded,  and  it  is  our  .intention  ul- 
timately to  entirely  shut  off  through  passage  from  Broadway  to  Fifth  avenue." 

The  affidavit  of  the  vice  president  of  the  defendant  corporation 
states  that  under  the  contemplated  arrangement  it  is  necessary  that 
partitions  should  be  erected  across,  the  haU,  shutting  off  the  freight 
elevators,  as  it  M^tdd  be  altogether  inappropriate  that  freight  should 
be  standing  iti  the  main  hall  of  a  hi|fb-class  building,  as  being  un- 
sightly. When  the  plaintiff  closed  his  business  on  Saturday,  Sep- 
tember 21,  1918,  he  had  no  nbtice,  ndr  was  there  anything  to  indi^ 
cate,  that  there  were  any  alterations  or  changes  to.  tie  made  in  the 
main  haUi  Between  the  close  of  business  on  thajt  day,  however,  and 
the  following  Monday  morning,  defendant  caused  to  be  erected  two 
permanent  partition  walls  ■  across  the<  corridor  in  question*  ooe  pn 
eadi  side  of  ^he  freight  elevators,  and  caused  am  opening  to  be  cut 
in  the  Twenty-S€;venm  street  side  of  the  building.  Each  of  the  par- 
tition walls  as  erected  contains  a  door  in  the  center.  Plaintiff  claims 
that  these  partition  walls  completely  isolate  him  and  shut  off  his 
business;  that  his  stand  cannot  be  seen  from  the  Fifth  avenue  ap- 
proach, and  that  traffic  through  the  corridor  has  been  so  impeded 
and  diverted  by  defendant's  adt  that  plaintiff's  business  receipts  have 
been  reduced  from  $50  to  $8  per  day.  Plaintiff  -iBceks  an  injunotiort 
directing  defendant  to  remove  the  partition  waBs  in  question  and 
restraining  it  from  prosecuting  the  work  "to  completson. 

While  it  id  true  Uiat  easements  ate  generally  acquired  by  grant  or 
prescription,  it  is  equally  true  that  they  may  be  gained  by 'contract, 
although  not  specified.  It  is  conceded  that  the  lease  in  question  con- 
tained no  express  covenant  that, the  hallway  should  remain, unobstruct- 
ed during  the  plaintiff's  tenancy;  but  from  all  the  facts  and  circum- 
stances presented  it  is,  in  my  opinion,  clearly  apparent  that  such  in- 
tention was  undoubtedly  within  the  contemplation  of  the  parties  when 
the  instrument  was  executed-  I  recognize  that  the  rule  as  to  im- 
plied easOTents  in  fayor  of  the  grantee  is  now  well  settled,  and  is 
dependent  upon  the  easement  being  reasonably  necessary  and  essen- 
tial to  the  beneficial  enjoyment  of  the  demise,  and  that  mere  conven- 
ience is  insufficient;  but  I  strongly  incline  tp  the  opinion  that  under 
that  rule  the  unobstructed  right  of  way  to  the  plaintiff's  stand  froni 
the  Fifth  avenue  side  of  the  building  b  not  only  necessary  to  the 
beneficial  use  and  enjoyment  of  the  demised  premises,  but  is  jdso  of 
considerable  finaticial  benefit  to  him  in  the  prosecution  of  his  business. 

Motion  granted.    . 
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HA6AHAN  v.  CITY  OF  BOCHESTER  (two  cases). 
(Supreme  Court,  Appellate  Division,  Fourth  D^artment.    November  20, 1W8.) 

1.  Municipal  CJorpobations  «=»368 — Contracts  fob  Stbeet  Pavhcg — ^Lia- 

BiLiTT  TO  Maks  Repaihs. 

Under  contract  for  street  paving,  contractor  held  not  liable  for  fallme 
to  make  repairs,  where  no  notices  were  given  of  the  need  thereof. 

2.  Municipal  Corpohations  ^=»368 — Paving  Contracts — Dutt  to  Repaib— 

Notice  to  Contractob — Sutfioienct. 

Under  contract  requiring  paving  contractor  to  maJie  r^alrs  on  notice 
from  city,  letters  addressed  through  the  mail  to  the  contractor  by  the 
city  derk  held  insufficient  notice. 

3.  Partnership  ^=»15Q — ^Notice  to  MembeRt— Defect. 

Where  partnership  performed  paving  contract  for  city  and  agreed  to 
make  necessary  repairs,  notice  of  need  for  repairs,  addressed  to  copartner- 
ship and  served  upon  one  of  them,  would  have  been  good  against  the 
partnership. 

i.  Partnership  ^=»169— Notiob  to  Mbmbsb— Defect. 

Where  contractor  as  a  partnership  agreed  to  make  necessaiy  repairs  to 
city  pavement  upon  notice  by  the  dty,  notice  'addressed  to  one  of  the 
partners  individually,  even  if  served  personally,  was  not  sufficient  to  put 
the  partnership  in  default. 

Kruse,  P.  J.,  and  Foote,  J.,  dissenting. 

Appeal  from  Trial  Term,  Monroe  County. 

Two  actions  by  S.  Wallace  Hagaman  against  the  City  of  Rochester. 
From  judgments  on  verdicts  for  defendant,  and  orders  denying  mo- 
tions for  new  trial  in  each  case,  plaintiff  scppesiis.  Judgments  and  or- 
ders reversed,  and  new  trials  granted. 

Argued  before  KRUSE,  P.  J.,  and  POOTE,  I.AMBERT,  DE 
ANGELIS,  and  HUBBS,  JJ. 

Hugh  J.  O'Brien,  of  Rochester,  for  appellant. 

Benjamin  B.  Cunningham,  Corp.  Counsel,  of  Rochester,  for  re- 
spondent. 

DE  ANGELIS,  J.  These  actions  were  tried  together,  and  the  rec- 
ord before  us  is  contained  in  one  appeal  book.  They  were  brought  by 
the  transferee  of  certain  funds  representing  moneys  earned  by  the 
contractors  for  the  construction  of  pavements,  and  retained  by  the 
authorities  of  the  defendant  as  security  for  the  fulfillment  of  the 
covenants  of  the  contractors  to  maintain  and  keep  in  repair  the  pave- 
ments for  the  period  of  10  years ;  that  period  having  expired.  The 
defenses  were  that  the  right  to  the  funds  had  been  abandoned,  and 
that  the  moneys  of  the  fund,  except  a  small  amount,  which  had  been 
paid  to  the  plaintiff,  had  been  applied  in  payment  of  the  expenses  in- 
curred by  the  defendant  in  the  work  of  the  maintenance  of  the  pave- 
ments made  necessary  by  the  default  of  the  contractors. 

On  the  10th  day  of  August,  1905,  George  W.  Hagaman  &  Co.,  a 
copartnership  doing  business  in  the  city  of  Rochester,  composed  of 
George  W.  Hagaman,  Roscoe  C  Hagaman,  and  John  C.  Miller,  en- 
tered into  a  contract  with  the  city  of  Rochester  to  construct  a  brick 
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pavement  in  Harrison  street^  to  coniplete  the  same  on  br  bef6re  De^ 
ceniber  1,  1905,  and  to  maintain  and  keep  the  pavement  in  good  repair 
at  their  own  expense  for  the  term  of  10  years  from  the  date' of  the 
final  acceptance  of  the  work;  such  maintenance  and  repairs  to  be 
performed  faithfully  and  promptly  at  all  times  when  required  by  the 
commissioner  of  pxibJic  works  of  the  city.  By  the  terms  of  such  con- 
tract the  city  of  Rochester,  the  defendant,  fet&med  10  per  cent,  of 
the  money  due  the  contractors  for  the  item  of  brick  pavement  as  de- 
termined by  the  final  estimate,  as  security  for  so  maintaining  the  pave- 
ment and  performing  such  repairs.  The  sum  so  retained  was  to  be 
invested  in  securities  or  deposited  for  the  benefit  of  the  contractors ; 
the  interest  to  be  regularly  paid  them  if  the  terms  of  the  agreement 
were  being  fulfilled.  The  work  was  completed  and  the  final  estimate 
made  on  the  30th  day  of  October,  1905,  and  the  sum  retained  by  the 
city  was  $602.49.  On  the  first  day  of  February,  1906,  this  sum  was 
deposited  in  the  Genesee  Valley  Trust  Company,  under  a  certificate  of 
deposit  in  the  name  of  L.  M.  Otis,  trustee. 

On  the  18th  day  of  July,  1906,  Hagaman,  Miller  &  Hagaman,  a 
copartnership  of  the  city  of  Rochester,  composed  of  George  W.  Haga- 
man, Roscoe  C.  Hagaman,  and  John  C.  Miller,  entered  into  a  like 
contract  witli  the  city  of  Rochester  to  construct  a  brick  pavement  in 
Merrimac  street,  to  be  completed  on  or  before  December  1,  1906,  and 
to  maintain  and  keep  the  pavement  in  good  repair  at  their  own  expense 
for  the  term  of  10  years  from  the  date  of  the  final  acceptance  of 
the  work,  under  precisely  the  same  conditions  as  those  contained  in 
the  contract  for  the  pavement  of  Harrison  street.  The  sum  retained 
was  $1,100.71,  which  was  thereafter  deposited  in  the  Genesee  Valley 
Trust  Company  at  4  per  cent,  in  the  name  of  L.  M.  Otis,  trustee  of 
Hagaman,  Miller  &  Hagaman.  The  final  estimate  was  made  Novem- 
ber 26,  1906. 

At  some  time  between  August  10,  1905,  and  July  18,  1906,  the  firm 
of  George  W.  Hagaman  &  Co.  was  succeeded  by  the  copartnership 
of  Hagaman,  Miller  &  Hagaman  above  referred  to.  In  the  year  1909 
the  copartnership  of  Hagaman,  Miller  &  Hagaman  was  succeeded  by 
a  corporation  known  as  Hagaman,  Miller  &  Hagaman  Company.  Ros- 
coe C.  Hagaman  was  made  the  president  of  the  corporation,  and  its 
stockholders  were  George  W.  Hagaman,  Roscoe  C.  Hagaman,  and 
Jc^n  C.  Miller.  Upon  the  formation  of  the  corporation,  the  interest 
of  the  copartnerships  in  such  security  ftmds  was  transferred  to  the 
corporation. 

On  the  12th  day  of  September,  1911,  the  corporation  went  into  bank- 
ruptcy, and  William  T.  Plumb  was  appointed  trustee  of  its  property. 
On  the  22d  day  of  November,  1911,  the  corporation,  by  written  as- 
signment, transferred  the  interest  in  such  security  funds  to  S.  Wal- 
lace Hagaman,  the  plaintiff,  and  on  that  day  the  assignment  was  filed 
with  the  city  comptroller.  On  or  about  the  9th  day  of  January,  1912, 
the  trustee  in  bankruptcy  filed  with  the  treasurer  of  the  city  of  Roches- 
ter a  written  notice,  addressed  to  him,  in  which  such  trustee  made  the 
claim  that  the  assignment  of  November  22,  1911,  of  such  interest  in 
the  security  funds>  was  void  as  against  the  creditors  of  the  bankrupt, 
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and  notified  the  dty  not  to  pay  any  of  the  mon^rs  covered  thereby  to 
the  plaintiff. 

On  or  about  the  29th  day  of  November,  1912,  an  agreement  was 
made  and  entered  into  between  the  plaintiff  and  the  trustee  in  bank- 
ruptcy, whereby  the  trustee  in  bankruptcy  released  to  the  plaintiflf 
all  his  interest  as  such  trustee  in  the  security  funds,  and  a  copy  of  such 
agreement  was  delivered  to  the  corporation  counsel  of  the  defendant, 
and  delivered  by  him  to  its  treasurer  shortly  thereafter. 

Between  the  7th  and  the  29th  day  of  July,  1914,  William  Bailey 
&  Co.,  contractors,  made  repairs  for  tiie  city  of  Rochester  to.  the  Mer- 
riraac  street  pavement  of  the  value  of  $865.93.  Between  the  14th 
day  of  September  and  the  5th  day  of  October,  1914,  William  Bailey 
&  Co.  made  repairs  to  the  Harrison  street  pavement  for  the  city  of 
Rochester  of  the  value  of  $752.96. 

On  the  22d  day  of  September,  1914,  $865.93  of  the  security  fund  for 
the  maintenance  of  the  Merrimac  street  pavement  was  deposited  m 
the  local  improvement  guaranty  account  of  the  city,  and  the  claim  of 
William  Bailey  &  Co.  for  repair$  to  the  Merrimae  street  pavement  was 
paid  therewith.  On  the  8th  day  of  December,  1916,  $234.78  of  such 
fund  was  paid  to  and  receipted  for  by  the  plaintiff.  On  the  15th  day 
of  January,  1915,  the  security  fund  for  the  maintenance  of  the  Har- 
rison street  pavement  was  drawn  and  deposited  in  the  local  improve- 
ment guaranty  account  of  the  city.  Thereupon  these  moneys  were 
applied  on  the  account  of  William  Bailey  &  Cow  for  repairs  to  Harrison 
street. 

On  the  24th  day  of  September,  1912,  the  deputv  commissioner  of 
public  works  of  the  city  of  Rochester  addressed  a  letter  to  Hagaman, 
Miller  &  Hagaman,  in  which  he  called  their  attention  to  the  ncaed  of 
repairs  to  the  Merrimac  street  pavement  axsd  directed  them  to  give  the 
matter  immediate  attention,  and  on  the  8th  day  of  October,  1912,  on 
the  31st  day  of  January,  1913,  and  on  the  18th  day  of  April,  1913,  the 
commissioner  of  public  works  of  the  city  addressee  like  letters,  respec- 
tively, to  Hagaman,  Miller  &.  Hagaman.  On  the  27th  day  of  July,  and 
on  the  9th  day  of  September,  1914, "the  commissioner  of  public  works 
addressed  letters  to  George  W.  Hagaman,  in  which  he  called  his  at- 
tention to  the  need  of  repairs  to  the  Harrison  street  pavement  and 
directed  him  to  give  the  matter  immediate  attention. 

There  was  evidence  upon  which  the  trial  court  permitted  the  jury 
to  find  that  these  letters  were  mailed  to  and  received  by  those  ad- 
dressed. Although  in  some  respects  it  is  slight,  I  think  that  the  evi- 
dence is  sufficient  to  sustain  the  finding  of  the  jury  that  these  letters 
were  received  by  those  to  whom  they  were  addressed. 

We  need  now  to  examine  more  carefully  those  provisions  in  the 
contracts  for  the  maintenance  of  the  pavements  during  the  ten-year 
periods.    These  are  the  provisions  applicable : 

"(416)  The  contractor,  in  consideiation  of  the  prices  herein  sttpulated  to  be 
paid  and  received  for  the  construction  of  said  pavement,  hereby  agrees  to 
maintain  and  keep  said  pavement  in  good  repair  at  his  own  expense  for 
and  during  a  period  of  10  years  fi-om  the  date  of  the  final  acceptance  of  the 
work,  90  that  at  the  end  of  said  period  said  pavenient  shall  be  in  good  sur- 
face and  condition  and  free  f com  any  defects  that  \VU1  impair  its  usefoinest 
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or  doiablltty  as  «  roadway ;  it  being  nndenitObd  tbat  said  xnainteiaaiidB  lind  re^ 
pairs  siiall  be  performed  faithfully  and  pxomptly  at  all  times,  when  required 
by  the  commissioner  of  public  works,  and  in  accordance  with  the  following 
provisions:     •    *    • 

**(418>  It  is  ftirther  agreed  tiiat,  if  any  repairs  are  required  daring  the*  term 
of  this  guaranty,  the  said  commissioner  shall  notify  the  contractor  to  make 
such  repairs,  by  written  notice,  to  be  served  on  the  contractor  either  pers(mally 
or  by  leaving  said  notice  at  his  place  of  business  or  residence,  or  with  his 
agent  in  charge  of  the  work.  Said  contractor  shall  immediately  complete  said 
work  to  the  satisfaction  of  the  commissioners  and  engineer,  and  in  case  of 
failure  or  neglect  to  do  so  on  his  part  within  two  days,  the  ccHnmissioner  of 
public  works  may  proceed  to  make  such  repairs,  and  the  expense  thereof 
shall  be  paid  from  the  funds  reserved  under  this  guaranty,  and,  that  falling  to 
be  sufficient,  the  party  of  the  first  part,  and  his,  its,  or  their  sureties,  will 
make  good  the  deficiency,  or  the  said  city  may,  at  its  option,  instead  of  using 
such  percentage,  or  any  portion  of  it,  bring  and  maintain  an  action  upon  the 
guaranty  bond  to  be  given  by  the  contractor,  and  in  that  manner  secure  the 
moneys  with  which  to  pay  such  expenses.    ♦    •    ♦ 

"(420)  As  -security  for  the  guaranty,  first,  ten  (10)  per  cent  of  the  money 
due  the  contractor  for  the  item  of  brick  pavement,  as  determined  by  the 
final  estimate,  shall  be  retained  for  10  years,  to  be  Invested  in  such  securi- 
ties, or  deposited  in  such  banks,  as  may  be  approved  by  the  mayor,  corpora- 
tion counsel,  and  city  treasurer,  for  the  benefit  of  the  contractor,  the  Interest 
to  be  regularly  paid  to  him  if  the  terms  of  the  guaranty  are  being  fulfilled. 
The  amount  of  said  guaranty,  less  any  deduction  as  aforesaid,  shall  be  paid 
to  him  at  the  expiration  of  the  teran  of  guaranty,  provided  the  pavement  is 
in  good  condition  as  aforesaid." 

Following  the  above  is  a  requirement  for  the  giving:  of  a  bond  as 
further  security  that  the  contractor  will  carry  out  the  agreement  to 
keep  the  pavement  in  repair. 

[1]  The  learned  trial  court  instructed  the  jury  that  even  though 
no  notices  were  given  of  the  need  of  repairs  to  the  pavements,  and  no 
notices  were  given  requiring  the  contractors  to  repair  the  same,  still 
by  the  terms  of  the  contracts  the  contractors  were  required  to  keep 
the  pavements  in  repair,  so  that,  if  repairs  were  needed  and  not  made 
by  the  contractors,  but  were  made  by  the  city  authorities  or  under 
their  direction,  the  expenses  of  such  repairs  could  be  taken  from  the 
guaranty  funds.  An  exception  was  duly  taken  to  this  ruling  by  the 
appellant.  This  instruction  to  the  jury,  I  think,  was  error.  The  pro- 
visions of  the  contract  quoted  above  must  be  read  together,  and,  as  sq 
read,  the  contractors  could  only  be  put  in  default  for  failure  to  make 
repairs  by  neglect  to  make  them  after  written  notices  by  the  com- 
missioner of  public  works  were  served  upon  them,  either  personally 
or  by  leaving  the  same  at  their  places  of  business  or  residences,  or 
with  their  agents  in  charge  of  the  work.  O'Keeffe  v.  City  of  New 
York,  173  N.  Y.  474,  66  N.  E.  194;  City  of  New  York  v.  Sicilian 
A.  P.  Co.,  208  N.  Y.  45,  101  N.  E.  696,  46  L.  R.  A,  (N.  S.)  893. 

[2,  3]  The  only  notices  claimed  by  the  defendant  to  have  been  given 
to  these  contractors  were  in  the  letters  sent  through  the  mails  already 
referred  to.  The  learned  trial  court  permitted  the  jury  to  find  that 
these  letters,  if  received  by  those  to  whom  they  were  addressed,  con- 
stituted a  substantial  compliance  with  the  contracts  for  the  service 
of  notices  requiring  repairs  to  the  pavements.  In  so  instructing  the 
jury  I  think  the  learned  trial  court  again  fell  into  error.  There  never 
was  a  moment  when  these  copartners  could  not  easily  have  been 
172N.X.S.— 47 
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found,  for  they  were  men*  well  known  in  Rochester.    Service  upon  one 

of  them  of  a  notice  addressed  to  the  coparfnership  would  have  been 
perfectly  good.  The  time  for  performance  of  what  might  be  required 
by  the  commissioner  of  public  works  was  only  2  short  days  from  the 
dates  of  the  receipt  of  the  notices.  The  contract  definitely  prescrib- 
ed the  method  of  the  service  of  the  notices,  and  the  city  authorities 
had  no  right  to  adopt  a  less  exacting  means  of  service.  The  letter  and 
the  spirit  of  the  contract  required  strict  adherence  to  the  prescribed 
method  of  service  of  the  notices,  and  such  method  of  service  of  the 
notices  was  a  condition  precedent  to  the  right  of  the  city  to  make 
the  repairs  at  the  expense  of  the  contractors. 

[4]  The  two  letters  calling  for  repairs  to  the  Harrison  street  pave- 
ment were  addressed  to  George  W.  Hagaman  individually,  and  not 
to  the  copartnership  doing  business  under  the  name  and  style  of 
George  W.  Hagaman  &  Co.  It  seems  that  such  a  notice,  even  served 
personally,  was  not  sufficient  to  put  the  copartnership  in  default. 
Asphalt  P.  &  C.  Co.  V.  City  of  New  York,  149  App.  Div.  622,  134 
N.  Y.  Supp.  433. 

It  follows,  from  the  foregoing,  that  the  judgments  and  orders  ap- 
pealed from  should  be  reversed,  and  new  trials  granted  in  both  causes, 
with  costs  to  the  appellant  to  abide  the  event. 

LAMBERT  and  HUBBS,  JJ.,  concurred. . 

KRUSE,  P.  J.  (dissenting).  I  think,  in  view  of  the  specific  findings 
that  the  letters  were  received  by  the  persons  to  whom  they  were  ad- 
dressed, the  error,  if  any,  pointed  out  as  the  first  ground  for  reversal 
in  the  opinion  of  Mr.  Justice  DE  ANGELIS,  does  not  constitute  re- 
versible error.  I  do  not  think  the  mere  fact  that  the  letter  was  ad- 
dressed to  one  of  the  individual  members,  instead  of  the  firm,  which 
had  been  dissolved,  was  such  a  departure  from  the  terms  of  the  con- 
tract as  to  make  it  ineffective,  and  therefore  vote  for  affirmance. 

FOOTE,  J.,  also  dissents. 


C50LVIN  V.  TOWN  OF  BRANT. 
(Supreme  Court,  Special  Term,  E>rle  County.    November,  1918.) 

TOWNR   ^=>43 — EXPKN8ES  OF  OFFICER  IN   DEFENDING   SUIT. 

When  a  Justice  of  the  peace  acts  as  a  magistrate,  and  issues  a  war- 
rant as  prescribed  In  Code  Cr.  Proc.  f  147.  he  is  not  acting  as  a  m«nber  of 
tho  town  board,  and  does  not  represent  the  town,  and  is  not  entitled, 
under  Town  Law,  §  170,  subd.  7,  to  reimbursement  for  exi>enses  incurred 
In  successfully  defending  himself  against  a  suit  for  false  imprisonment. 

Action  by  Ellis  H.  Colvin  against  the  Town  of  Brant    Demurrer  to 
the  complaint  sustained. 

Daniel  G.  O'Day,  of  Tonawanda,  for  plaintiflf. 
Emery  &  Paul,  of  Buffalo,  for  defendant. 
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MARCUS,  J.  This  is  a  demurrer  to  the  plaintiff's  complaint  in 
an  action  brought  by  the  plaintiff,  who  was  a  justice  of  the  peace, 
against  the  town  of  Brant.  From  the  complaint  it  appears  that  the 
plamtjff  was  a  justice  of  the  peace  of  the  town  of  Brant;  tiiat  on  or 
about  the  12th  day  of  December,  1914,  he  issued  a  warrant  for  the 
arrest  of  one  Avery  Seneca,  upon  the  charge  of  assault  in  the  second 
degree,  and  afterwards  held  said  Seneca  for  the  action  of  the  grand 
jury  of  Erie  county,  and  upon  his  failure  to  get  bail  committed  him 
to  jail ;  that  the  grand  jury  failed  in  finding  an  indictment,  and  on 
the  15th  day  of  January,  1918,  the  plaintiff  was  sued  in  the  County 
Court  of  Erie  county  for  allied  illegal  and  false  imprisonment. 

As  a  result  of  said  action,  a  verdict  was  rendered  in  the  County 
Court  for  $250  and  $132.64  costs  against  the  said  justice  of  the  peace; 
that  thereafter  the  said  judgment  was  reversed  in  the  Appellate  Di- 
vision (Seneca  v.  Colvin,  176  App.  Div.  273,  162  N.  Y.  Supp.  834), 
dismissing  the  complaint,  with  costs,  taxed  at  $337.81.  The  plaintiff 
allies  that  he  has  paid  out  and  incurred  in  traveling  expenses  and 
witness  fees  $21.95,  not  included  in  the  judgment,  and  that  he  is  in 
debt  to  his  attorneys  in  the  sum  of  $250  for  services  rendered. 

This  action  is  brought  against  the  town  to  compel  it  to  pay  to  the 
said  plaintiff  what  he  has  actually  paid  out  for  witness  fees  and  ex- 
penses, together  with  what  he  owes  his  attorneys  for  defending  the 
action,  as  well  as  for  the  judgment  which  he  now  holds  against  the 
party  who  sued  him  for  false  imprisonment,  amounting  in  all  to  $624.* 
96.  The  right  to  recover  is  based  upon  subdivision  7  of  section  170 
of  the  Town  Law  (Consol.  Laws,  c.  62),  which  reads  as  follows : 

Subdivision  T:  "The  costs  and  expenses  lawfully  Incurred  by  any  town 
officer  in  pro86coting  or  defending  any  action  or  proceeding  brought  by  or 
against  the  town  or  such  officer  for  an  official  act  done,  shall  be  a  town 
charge  in  all  cases  where  the  officer  is  required  by  law  to  so  prosecute  or  de- 
fend, or  to  do  such  act,  or  Is  Instructed  to  so  prosecute  or  defend,  or  do  such 
act,  by  resolution  du]y  adopted  by  the  town  board,  or  at  a  town  meeting  duly 
held.  All  town  charges  ^edfled  in  this  section  shall  be  presented  to  the  town 
l>6ard  for  audit,  and  the  moneys  necessary  to  defray  such  charges  shaU  be 
levied  on  the  taxable  property  in  such  town  by  the  board  of  supervisors." 

It  is  clear  to  my  mind  that  subdivision  7  of  section  170  has  ref- 
erence only  to  acts  done  by  town  officers  when  they  are  acting  for  and 
on  behalf  of  the  town  and  when  they  represent  the  town.  The  cause 
of  action  alleged  by  the  plaintiff  is  not  such  a  cause  of  action  as  is  con- 
templated by  subdivision  7  of  section  170. 

The  business  of  the  town  is  carried  on  by  the  town  boards,  and  in 
the  case  of  highways  by  the  town  board  in  conjunction  with  the  high- 
wray  superintendent.  If  a  highway  superintendent  were  sued  for  an 
act  done  in  connection  with  the  highways,  or  if  a  town  board  were  sued 
for  an  act  done  as  a  town  board,  this  section  would  undoubtedly  apply. 
The  town  board,  consisting  of  the  justices  of  the  peace,  the  town 
clerk,  and  in  some  instances  the  highway  superintendent,  are  the  rep- 
resentatives of  the  town.  They  audit  and  pay  all  claims,  and  control 
the  welfare  and  order  of  things  of  the  town.  They  direct  the  expendi- 
tures of  all  money  of  the  town,  direct  the  work,  and  prescribe  the 
duties  of  the  servants  of  the  town. 
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When  a  justice  of  the  peace  by  his  act  changes  the  function  of  his 
town  board  duties,  and  acts  as  a  magistrate,  he  separates  and  discon- 
nects himself  as  a  member  of  the  town  board,  and  acts  alone,  and  not 
in  his  capacity  as  a  member  of  the  town  board,  and  hence  ceases  to 
act  for  and  on  behalf  of  the  town,  and  to  represent  the  town,  in  the 
sense  in  which  it  is  used  in  subdivision  7  of  section  170. 

When  he  issued  this  warrant,  he  was  acting  only  as  a  magistrate, 
and  as  prescribed  in  section  147  of  the  Criminal  Code.  The  warrant 
might  be  issued  by  any  justice  of  the  Supreme  Court  or  the  judge  of 
this  county,  and  the  town  board  had  no  more  right  to  dictate  to  this 
justice  as  to  whether  he  should  or  should  not  issue  the  same,  or  for 
what  crime  the  warrant  should  issue,  or  how  the  examination  should 
be  conducted,  than  would  they  have  had,  had  it  been  issued  bv  a  justice 
of  the  Supreme  Court  or  a  judge  of  the  County  Court.  There  is  no 
board  or  body  in  existence  which  has  the  power,  or  had  the  power,  to 
dictate  the  course  of  action  on  the  part  of  the  justice.  As  a  town  board, 
all  members  would  have  a  voice  in  the  determination  of  any  question 
presented  for  their  consideration. 

It  is  to  be  noted  that  the  plaintiff  not  only  asks  the  town  to  pay 
what  he  has  actually  paid  out,  and  likewise  to  pay  what  he  is  obli- 
gated to  pay  his  attorneys,  but  he  further  asks  that  the  town  pay  the 
judgment  which  he  has  against  the  plaintiff  in  the  false  imprisonment 
action,  and  which  in  his  complaint  he  allies  he  has  been  unable  to 
collect.  It  never  was  the  intention  of  the  Legislature,  in  passing  sub- 
division 7  of  section  170,  under  which  the  plaintiff  seeks  to  recover, 
to  make  a  claim,  such  as  the  plaintiff's,  a  charge  on  a  municipality,  and, 
if  it  was  so  intended,  in  my  opinion,  it  would  be  unconstitutional.  As 
was  said  in  Matter  of  Chapman,  168  N.  Y.  80,  61  N.  E.  108,  56  U 
R.  A.  846,  85  Am.  St.  Rep.  661 : 

'*Wben  a  citizen  accepts  a  public  office,  lie  assumes  the  lisk  of  defending  him- 
self against  unfounded  accusations  at  his  own  expense.  Wlioever  lives  In  a 
country  governed  by  law  assumes  the  risk  of  having^  to  defend  himself,  without 
aid  of  the  pubUc,  against  even  unjust  attempts  to  enforce  the  law,  the  same 
as  he  assumes  the  burden  of  taxation.  *  *  *  It  is  *a  part  of  the  price  ha 
pays  for  the  protective  influence  of  our  institutions  of  government.' " 

Demurrer  sustained 


BURNS  GRAIN  CO.  v.  ERIE  R.  00. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    November  20, 1918.) 

Oabbiebs  ^s»99— Oabbiaob  of  Goods — ^Dei^t-^Liabiutt  or  Cauubb. 

An  extraordinary  congestion  of  traffic  on  carrier's  lines,  when  carrier  ac- 
cepted goods  for  shipment,  does  not  constitute  a  defense  to  carrier's  lia- 
billtSr  for  delay  in  shipment  caused  thereby,  where  carrier,  knowing  of 
congestion,  and  of  impossibility  of  transporting  goods  with  usual  dis- 
patch, at  time  of  accepting  goods,  ftiUed  to  notify  shipper  thereof. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  the  Bums  Grain  Company  against  the  Erie  Railroad  Com- 
pany.    From  an  interlocutory  judgment  (102  Misc.  Rep.  28,  168  N. 
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Y.  Supp.  154)  sustaining  pkintifiPs  deoiurrer  to  the'  third  separate 
defense  set  tip  in  defendant's  answer,  dci ^dant  appeals.    Aflfinned. 

Argiied  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE 
ANGEUS.  and  HUBBS,  JJ. 

Moot,  Sprague,  Brownell  &  Marcy,  of  Buffaio  (Wells  V.  Moot, 
of  Buffalo,  of  counsel),  for  appellant.   - 

Bushman  &  Robinson,  of  Buffalo  (Irving  W.  Cole,  of  Buffalo,  of 
counsel),  for  respondent. 

HUBBS,  Jf.  The  complaint  in  this  action  alleged  that  on  or  about 
February  1,  1916,  the  plaintiff  delivered  to  the  defendant  as  a  com- 
mon carrier  for  transportation  from  Buffalo,  N.  Y.,  to  Port  Jervis, 
N.  Y.,  a  carload  of  yellow  com. in  good  condition;  that  the  defend- 
ant for  a  good,  consideration  accepted  the  com  and  agreed  to  carry 
.  it  safely  from  Buffalo,  N.  Y„  to  Port  Jfervis,  N.  Y.,  and  to  deliver  it 
in  good  condition.  The  complaint  also  alleged  that  the  defendant  neg- 
ligently and  carelessly  delayed  the  carriage  and  transportation  there- 
of many  days,  and  by  reason  thereof  the  plaintiff  was  damaged. 

The  amended  answer,  in  its  third  separate  defense,  alleged  that  the 
delay  i^  carrjring  the  com  was  caused  wholly  by  congestion  in  freight 
traffic,  due  to  an  unusual  and  extraordinarily  large  volume  of  freight, 
which  wasf  tendered  for  shipment  at  the  times  mentioned  in  the  com- 
plaint; that  during  all  the  times  mentioned  in  the  complaint  the  vol? 
ume  of  freight  traffic  over  the  defendant's  lines  "was  so  unusually 
and  extraordinarily  large  as  to  be  unprecedented  and  unequaled  in 
the  experience  of  this  defendant";  that  because  of  that  condition 
freight  traffic  over  defendant's  lines  was  badly  congested,  and  it  was 
impossible  for  the  defendant  to  transport  freight  with  the  usual  dis- 
patch; that  such  condition  was  not  and  could  not  have  been  antici- 
pated by  the  defendant;  that  the  defendant  had  sufficient  facilities 
to  carry  the  freight  traffic  in  ordinary  times  and  under  ordinary  cir-^ 
cumstances  with  reasonable  dispatch ;  that  the  delay  was  caused  sole- 
ly by  this  congested  condition,  and  was  not  caused  by  the  failure  to 
provide  proper  facilities,  or  by  any  negligence  of  the  defendant ;  and 
that  the  goods  under  the  circumstances  were  carried  with  reasonable 
dispatch. 

The  plaintiff  demurred  to  said  third  defease  set  up  in  the  defend- 
ant's answer,  upon  the  grotind  that  it  was  insufficient  in  law  to  con- 
stitute a  defense  to  the  cause  of  action  alleged  in  the  complaint.  The 
Special  Term  sustained  the  demurrer.  , 

It  will  be  noticed  that  the  answer  alleged  that  at  the  time  the  plain- 
tiff offered  the  corn  for  shipment  the  defendant  had  Imowledge  of 
the  facts  which  it  sets  up  in  said  third  defense  as  an  answer.  It  is 
not  alleged,  however,  that  the  plaintiff  had  such  knowledge,  or  that 
the  defendant  gave  the  plaintiff  any  notice  thereof. 

The  question  presented,  therefore,  is  whether  an  unusual  and  ex- 
traordinary congestion  of  traffic,  existing  on  defendant's  road  at  the 
time  when  the  goods  were  offered  for  shipment  by  plaintiff  and  ac- 
cepted by  defendant,  which  congestion  caused  delay  in  the  shipment 
of  goods,  constitutes  sc  defense  to  liability  for  damages  caused  by  sach 
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« 

delay,  especially  when  die  defendant,  at  the  time  of  accepting  the 
goods  for  carriage,  knew  about  .the  unusual  and  extraordinary  con- 
gestion, and  knew  that  it  was  impossible  to  transport  freight  with 
the  usual  dispatch,  and  accepted  the  freight  for  shipment  without 
notifying  the  plaintiff  of  such  condition. 

The  general  rules  governing  the  liability  of  a  railroad  company  for 
damages  growing  out  of  delay  in  shipment  of  freight  are  not  involv- 
ed in  this  case.  So  far  as  this  case  is  concerned,  it  is  conceded  that 
unusual  and  extraordinary  congestion  of  traffic  not  due  to  the  defend- 
ant's negligence,  and  which  could  not  reasonably  have  been  foreseen 
at  the  time  the  goods  were  accepted  for  carriage,  would  excuse  delay 
in  shipment.  An  entirely  different  rule  applies  when  goods  are  ac- 
cepted by  a  railroad  company  for  carriage  with  full  knowledge  on  its 
part  of  an  extraordinary  and  unusual  congestion  of  traffic  on  its  lines, 
so  that  the  lines  are  badly  congested,  and  it  is  impossible  for  the  rail- 
road to  transport  freight  with  the  usual  dispatch. 

Under  such  circumstances  it  is  the  duty  of  the  railroad  company 
to  advise  the  shipper  as  to  the  conditions  within  its  knowledge  which 
are  likely  to  delay  the  shipment.  If  it  fails  to  do  so,  and  accepts  goods 
for  shipment,  it  will  be  liable  for  damages  caused  by  delay  growing 
out  of  such  causes  which  are  known  to  it  when  it  accepts  the  goods 
for  carriage.  This  is  a  reasonable  rule,  founded  on  common  sense  and 
fair  dealing.  The  shipper  should  be  given  an  opportunity  to  exercise 
his  judepment  as  to  the  advisability  of  making  the  shipment  after  knowl- 
edge of  the  facts  of  the  situation.  If  he  is  deprived  of  that  opportu- 
nity by  a  failure  of  the  railroad  company  to  notify  him  of  the  unusu- 
al congested  condition  of  its  lines,  and  damages  result  because  of 
delay  in  transportation  due  to  such  condition,  the  railroad  company 
should  not  be  permitted  to  excuse  itself  for  such  delay  by  setting 
up  facts  within  its  knowledge  at  the  time  when  it  accepted  the  goods 
for  transportation. 

In  10  Corpus  Juris,  at  page  290,  it  is  said : 

"Where  goods  are  t^dered  to  a  carrier  for  transportatton,  it  Is  bound  to 
advise  the  shipper  as  to  any  cause  likely  to  delay  transportation,  which 
cause  is  within  its  knowledge,  or  within  its  fair  and  reaaooable  means  of 
knowledge,  and  not  within  the  knowledge  of  the  shipper;  and  if  it  fails  in 
its  duty  in  this  respect  a  delay  in  the  transportation  of  the  goods  will  not 
be  excused.  *  *  *  The  acceptance  of  goods  for  t^ipm^it  without  notify- 
ing the  shipper  of  the  fact  that  ihey  cannoit  be  i^omptty  d^ivered  is  tanta- 
mount to  an  assurance  that  they  will  he  deUvered  within  a  reasonable  time, 
except  for  the  intervening  of  causes  of  subsequent  occurrence/* 

Many  cases  are  cited  by  the  writer  from  different  jurisdictions. 
An  examination  of  those  cases  discloses  the  fact  that  they  fully  sus- 
tain the  text. 

In  Thompson's  Commentaries  on  the  Law  of  Negligence,  vol.  5, 
§  6607,  it  is  said: 

•Since  a  carrier  has  the  power  to  refuse  a  shipment  when  delivery  cannot 
be  made,  he  will  not  ordinarily  be  excused  when  he  receives  goods  for  ship- 
ment  with  knowledge  of  conditions  on  his  line  that  will  prevent  the  delivers* 
within  the  usual  and  ordinary  time ;  and  hence  he  will  not  be  heard  to  say 
that  the  delivery  was  prevented  by  an  unusual  acdomulatioa  of  freight  at 
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tbe  place  of  d^Uvory;  nor  that  the  XaoHitUm  of  the  carrier  wove  Qmited,  where 
the  shipment  was  accepted  with^  kiio^vie<ige  of  that  fact'' 

Michie  6n  Carriers  (Ed.  19l'5)  Vol.  1,  p.  624,  states  the  rule  in 
substantially  the  same  manner,  as  does  also  Hutchinson  on  Carriers; 
(3d  Ed.)  §  496. 

In  Eastern  Railway  Co.  of  New  Mexico  et  al.  v.  Littlefield  et  al., 
237  U.  S.  140,  35  Sup.  Ct  489,  59  L.  Ed.  878,  the  shipper  had  no- 
tified the  railroad  company  in  May, ,  1907,  that  it  would  need  200 
freight  cars  in  lots  of  50  each  on  certain  days  in  September  and  Oc- 
tober. The  defendant  accepted  the  order,  but  failed  to  furnish  the 
cars  as  agreed.  The  defendant  set  up  in  its  answer  that  its  Jines 
were  adequate  for  the  needs  of  the  country  until  1907,  when  an  un- 
precedented rush  of  buMness  and  a  Aortage  of  cars  throughout  the 
country  made  it  impossi)3le  to  furnish  the  cars  for  the  plaintiff.  The 
opinion  of  the  court  Vas  delivered  by  Justice  Lamar,  and  in  it  he 
said : 

''Where,  without  iault  on  ^ts  pact,  a  carrier  is  imable  to  perform  a  service 
due  and  deioaiided,  it  must  promptly  notify  the  shipper  of  its  inability; 
otherwise  the  reception  of  goods  without  such  notice  wiU  estop  the  carrier 
from  setting  up  what  would  otherwise  have  been  a  suffideut  excuse  for  refus- 
ing to  accept  the  goods  or  for  delay  in  shipment  after  they  had  been  received." 

The  law  seems  to  be  well  settled  in  many  other  jurisdictions,  as  is 
seen  by  an  examination  of  the  many  cases  cited  in  the  text-books 
above  referred  to.'  Tt  is  strange  that  the  exact  question  has  never 
been  passed  upon  by  any  court  of  controlling  jurisdiction  in  this  state. 
In  fact,  the  only  Ce^e  m  the  state  upon  the  question,  either  cited  in 
counsel's  briefs  Or  that  I  have  been  able  to'  find,  is  the  case  of  Place 
V.  Union  Express  Co.,  2  Hilt.  19,  which  is  in  accord  with  the  author- 
ities above  cited. 

The  defendant  contends  that,  the  case  of  Wibert  v.  N.  Y.  &  Erie 
Railroad  Co.,  12  N.  Y.  245,  passed  upon  the  question,  holding  in  de- 
fendant's favor.  I  do  not  think  that  case  is  authority  for  defend- 
ant's position,  and  it  has  never  been  so  understood.  In  the  case  of 
New  Haven  &  Northampton  Co.  v,^  Quintard,  6  Abb.  Prac.  (N.  S.) 
at  page  131,  it  is  said : 

**Tbie  case  of  Vi^lbert  v.  Brie  BalbMnd  Co.,  12  N.  Y.  [2  KemJ  251,  does  not 
maintain  the  doctrine  that  the  flact  of  the  d^ay  being  occasioned  ti^  an  accu- 
mulation of  previously  received  freight  will  excuse  the  carriers  in  cases  not 
falling;  within  the  statute  mentioned  in  the  opinion,  or  within  the  principle  of 
that  statute.  Whether  In  other  cases  such  fact  would  be  an  excuse  may  be 
res&i^^  &B  not  yet  determined:  in  thte  state,  and  it  ia  unnecessary  now  to 
determine  it" 

This  case  was  cited  by  the  Court  of  Appeals  in  the  case  of  Eppens, 
Smith  &  Wiemann  Co.  v,  Littlejohn  et  ah,  164  N.  Y.  187,  58  N.  E. 
19,  52  L.  R.  A.  811. 

In  the  Wibert  Case  the  defendant  received  the  shipment  from  ^ 
connecting  carrier,  and  it  does  not  appear  that  the  initial  carrier  was 
aware  that  there  was  a  freight  congestion  on  the  defendant's  line,  nor 
did  it  appear  that  the  defendant  could  have  refused  to  accept  the  ship- 
ment, or  could  have  notified  the  shipper  that  it  would  be  accepted 
only  subject  to  delay. , 
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As  there  is  no  controlling  decision  in  this  state,  it  seems  to  me  that 
we  should  follow  the  reasoning^  of  the  United  States  Supreme  Court 
in  the  case  of  Eastern  Railroad  Co.  of  New  Mexico  et  al.  v.  Littlefield 
et  al.    ' 

I  advise  that  the  judgment  be  affirmed  with  costs.    All  concur. 


(105  Misc.  Bep.  206) 

GREENBAUM  v.  GOLDBEBG. 

(Supr^ne  Court,  Appellate  Term,  Vint  'BepArtment     Norember  26,  1918.) 

1.  OOUBTS    ^=»190(2) — ObDEB   APPEALABLS — OONSIDEBATION    ON    AFPBAI.    FBOM 

JuDGMEiiT — Statutes. 

Order  amending  Judgment  for  plaintiff,  bj  inserting  recital  that  cannter- 
daim  had  been  dUmissed  on  merits^  was  not  api^ealahle,  under  Manidpal 
Court  Code,  §  154,  but,  under  sections  155,  156,  gioy  be  considered  on  ap- 
peal from  judgment 

2.  COUBTS  <S=»18^15)— MtXNICIPAL  COITBT  OODE — AMENDMENT  OF  JUDGMENT. 

Under  Municipal  Court  Code,  |  6,  subd.  7,  on  motion  made  by  plaintiff 
within  time  provided  in  section  129,  subd.  ^  Municipal  Court  could  make 
order  amending  Judgment  for  plaintiff,  to  contain  redtal  that  defendanrs 
counterclaim  was  disndssed  on  merits. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Rose  Greenbaum  against  Abraham  Goldberg.  Prom  judg- 
ment for  plaintiff,  and  an  order  amending  the  judgment,  defendant 
appeals.    Affirmed 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,JJ. 

Bamett  E.  Kopelman,  of  New  York  City,  for  appellant. 
Henry  Amster,  of  New  York  City,  for  respondent 

GUY,  J.  This  is  an  appeal  by  the  defendant  from  a  judgment  ren- 
dered in  favor  of  the  plaintiff,  and  bringing  up  for  review  an  order 
amending  the  judgment,  so  as  to  contain  a  rocital  that  the  counterdaini 
was  dismissed  upon  the  merits.  The  action  was  brought  fo  recover 
for  the  sale  and  delivery  of  a  carload  of  ftimber.  The  defendant  ad- 
mitted the  delivery  of  the  lumber,  but  claimed  that  he  had  purchased 
less  in  quantity  than  the  amount  delivered,  that  a  portion  of  the  lum- 
ber was  not  of  the  sizes  ordered,  that  be  had  tendered  the  plaintiff  the 
excess  lumber,  and  that  he  had  been  compelled  to  pay  excess  freight 
charges  and  demurrage,  and  counterclaimed  for  such  amount  and  dam- 
ages. 

[1]  Upon  the  trial,  the  issues  upon  the  counterclaim  were  sharply 
contested ;  both  sides  giving  testimony  relative  thereto.  The  case  was 
tried  before  the  court  without  a  jury,  and  on  May  28,  1918,  he  ren- 
dered a  judgment  in  favor  of  the  plaintiff  for  the  full  amount  of  his 
claim,  but  made  no  disposition  of  the  counterclaim  in,  the  judgment. 
Thereupon  the  plaintiff,  on  June  3,  1918,  made  a  motion  to  have  the 
judgment  amended  by  inserting  therein  a  recital  that  the  counterclaim 

^s^FoT  oUier  cases  see  same  topic  ft  KET-N17MBBR  In  all  Key-Numbered  Digests  4  Indexes 
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had  been  dismissed  upon  the  merits,  and  that  motion  was  granted. 
The  record,  however,  contaifis  no  judgment  entered  in  pursuance  of 
such  direction,  though  we  may  assume  that  such  a  judgment  was  duly 
entered.  The  order  itself  is  not  an  appealable  one  (section  154,  M.  C. 
C.  [Laws  1915,  c.  279]),  but,  under  the  provisions  of  sections  155 
and  156  of  the  M.  C.  C,  may  be  considered  upon  an  aK>eal  from 
the  judgment. 

[2]  While  the  tenor  of  the  earlier  decisions  was  to  the  effect  that 
a  failure  to  dispose  .of  the  counterclaim  in  the  judgment  rendered 
a  new  trial  necessary,  it  was  held  in  Rosenberg  v.  Aldhaus  (Sup.)  132 
N.  Y.  Siy)p.  369: 

**TbaLt  where  it  la  fairly  inferable  ttnt  the  trial  ooart  passed  npoa  aU  the 
issues,  that  Judgment  can  be  affirmed,  even  though  the  Judgment  does  not 
specifically  refer  to  the  counterclaim." 

It  is,  however,  strenuously  urged  by  the  appellant  that  the  court 
below  had  no  power,  once  the  judgment  had  been  entered,  to  amend 
it  by  inserting  such  a  recital  as  asked-  for  herein.  It  will  be  observed 
that  the  motion  for  such  amendment  was  made  within  the  time  pro- 
vided therefor  in  section  129,  subd.  3,  of  the  M.  C.  Code.  By  sec»- 
tion  6,  subd.  7,  of  the  M.  C.  Code,  the  power  is  given  the  Municipal 
Court  to  correct  or  amend  any  judgment  in  the  furtherance  of  jtis- 
tice  for  any  "error  in  form  or  substance"  (see  Petsche  v,  McDonald, 
94  Misc.  Rep.  655,  158  N.  Y.  Supp.  494),  and  for  errors  which,  how- 
ever, it  is  apparent  from  the  record,  are  merely  the  result  of  over- 
sight, it  has  never  been  doubted  that  corrections  may  be  made. 

The  cases  cited  by  the  appellant  in  support  of  his  position  are  not 
in  point.  In  Trustees  of  Masonic  Hall  v.  Fontana,  99  Misc.  Rep.  497, 
164  N.  Y.  Supp.  370,  there  was  substantially  a.  new  judgment  altered, 
and  long  after  tlie  entry  of  the  original  one.  In  Miller  v.Garfinkel 
(Sup.)  167  N.  Y.  Supp.  293,  the  court  expressly  said  there  is  nothing 
in  the  record  from  which  it  can  be  inferred  that  they  (the  counter- 
claims) were  considered.  In  Shames  v.  Barrett  (Sup.)  166  N.  Y.  Supp. 
756,  the  court  said  the  attempted  amendment  was  in  substance  a  new 
decision ;  it  was  made  months  after  the  case  was  submitted. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
$25  costs.    All  concur. 


OHASB  V.  ETTINGBB. 

(Supreme  Court,  Appellate  DivifiloD,  First  Department    November  29,  1918.) 

Appeal  and  Gbrob  «=»3480)— Time  for  Appeal— Appellate  Division. 

In  vjew  of  Code  dv.  Proc.  {§  1344,  1351,  requiring  appeal  to  Apellate 
Division  to  be  taken  within  30  days  after  service  of  copy  of  Judgment 
appealed  from,  and  written  notice  of  entry  thereof,  where  appellant  on 
August  15tb  obtained  order  to  show  cause,  returnable  October  11th,  why 
leave  to  appeal  should  not  be  granted,  and  staying  proceedings,  and  on 
October  Ifiih  motion  was  granted,  and  on  November  19th  plaintiff  obtained 
order,. returnable  November  22d,  which  he  served  on  the  19th,  and  there- 
after^ on  November  20th,  appellant,  after  being  served  with  motion  papers, 

—  ■'■■-'  ^     'r         .         —  ■>.>■■■■. 
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filed  order  of  justice  of  Appellate  Division  allowing  appeal,  time  for  appeal 
expired  30  days  after  October  ISth,  and  not  20  dajs  after  November  2»tli, 
as  for  appeal  taken  under  sections  3188,  8189,  3191. 

Action  by  P.  Ashley  Chase  against  Herman  Ettinger.  Defendant 
was  granted  an  appeal,  and  plaintiff  moves  to  vacate  a  stay  and  dismiss 
the  appeal.    Motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Arthur  L.  Pullman,  of  New  York  City,  for  the  motion. 
Herman  C.  Pollack,  of  New  York  City,  opposed. 

PER  CURIAM.  On  August  15,  1918,  the  defendant  appellant  ob- 
tained an  order  to  show  cause,  returnable  October  11th,  why  an  order 
should  not  be  made  giving  defendant  leave  to  appeal  from  a  deter- 
mination of  the  Appellate  Term,  which  affirmed  a  judgment  of  the 
City  Court,  and  staying  proceedings  until  the  determination  of  such 
application  and  entry  of  Bin  order  thereon.  On  October  18,  1918,  an 
order  was  signed  by  a  justice  of  this  court,  granting  the  motion  of 
the  defendant,  permitting  further  appeal  to  tWs  court.  The  defend- 
ant did  not  enter  this  order  in  the  office  of  the  clerk  of  the  City  Court. 

Section  3191  of  the  Code  of  Civil  Procedure  provides: 

"An  appeal  to  the  Appellate  Division  of  tlie  Supreme  Ctoart  in  the  First 
Judicial  Department  may  be  taken  from  the  judgment  or  order  entered  upon 
the  determination  of  an  appeal  taken  as  prescribed  io  sections  3188  and  31S9 
of  this  act:  Provided  such  appeal  be  allowed  by  order  made  at  the  term  at 
which  such  appeal  was  determined  or  at  the  term  next  after  Judgment  is 
entered  upon  such  determination.    •    •    •  •» 

And  section  3193  provides: 

"An  appeal,  authorized  by  section  8191  of  this  act,  must  be  taken  within 
twenty  days  after  the  service  of  a  copy  of  the  order  allowing  such  appeal 
and  a  written  notice  of  the  date  of  the  entry  thereof." 

The  provisions  of  those  sections,  it  will  be  seen,  apply  to  the  al- 
lowance of  an  appeal  by  the  Appellate  Term  from  its  determination 
to  the  Appellate  Division.  Title  3  of  chapter  12  of  the  Code  of  Civil 
Procedure,  entitled  "Appeal  to  the  Supreme  Court  from  an  Inferior 
Court,"  provides  in  section  1344  as  follows: 

"1.  An  appeal  taken  as  prescribed  in  this  title  must  be  heard  by  the  Ap- 
pellate Division  of  the  Suprone  Ck>urt,  except  that  appeals  from  Judgm^its  or 
orders  of  the  Municipal  Court  of  the  City  of  New  York,  or  from  Judgments 
or  orders  of  the  City  Court  of  the  City  of  New  York  may  be  heard  either,  by 
the  Appellate  Division  of  the  Supreme  Court  or  by  not  less  than  three  justices 
of  the  Supreme  Court  in  each  of  the  First  and  Second  Judicial  departments, 
who  sliall  be  designated  for  that  purpose  by  the  Justices  of  the  AppeUate  Di- 
vision sitting  in  said  departments  and  who  shaU  be  known  as  the  Appellate 
Term  of  the  Supreme  Court  in  the  First  and  Second  Departments,  respectively. 

**2.  When  an  appeal  shall  have  been  heard  and  determined  by  an  Appellate 
Term  constituted  as  herein  provided,  the  Justices  tiiereof  or  a  Justice  of  the 
Appellate  Division  in  the  same  department  may  allow  a  further  app^  to  be 
taken  from  that  determination  to  said  Appellate  Division.    ♦    •    • 

"4.  The  provisions  of  title  fourth  of  this  chapter,  relating  to  the  hearing  of 
appeals  taken  in  the  Supreme  Court  and  to  subsequent  proceedings  there- 
upon, apply  to  %a  appeal  taken  ^B  prescribed  in  this  tltla    «    «    •  ** 
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And  section  1351/  whidi  is  contained  in  title  4,  referred  to  in  para- 
graph 4  of  section  1344,  supra,  provides : 

''An  appeftl,  aiithorired  by  this  title,  mdst  be  taken,  within  thirty  days  aftei 
service,  upon  the  attorn^  tor  the  appqllaat,  ot  a  copy  of  the  ^ndgmeot.  or 
order  appealed  from,  and  a  written  notice  of  the  entry  thereof.    ♦    ♦    ♦  " 

On  the  19th  of  November,  1918,  the  plaintiff  obtained  the  order 
to  show  cause  herein,  returnable  on  the  22d  of  November,  and  served 
the  same  on  the  19th.  Thereafter,  and  on  November  20th,  the  de- 
fendant, after  he  had  been  served  with  the  motion  papers  herein,  caus- 
ed to  be  filed  in  the  office  of  the  clerk  of  the  City  Court  the  order  pf 
the  justice  of  this  court  allowing  the  appeal,  and  on  the  same  day 
caused  to  be  served  a  copy  of  said  order  with  notice  of  entry  thereof, 
and  on  the  same  day  a  notice  of  appeal,  and  filed  copies  of  such  no- 
tice of  appeal  in  the  office  of  the  clerk  of  the  City  Court  and  also  in 
that  of  the  county  clerk.  The  defendant  now  claims  that  his  time 
to  take  said  appeal  does  not  expire  until  20  days  after  November  20th. 

In  Lane  v.  Wheeler,  101  N.  Y.  17,  3  N.  E.  796,  a  similar  question 
arose  ia  r^rd  to  an  appeal  to  the  Court  of  Appeals,  to  which  courts 
under  the  circtmistances,  an  appeal  could  only  be  taken  by  leave  of 
the  General  Term.    Upon  a  motion  to  dismiss  the  court  said : 

**Bat  the  claim  is  made  for  the  appeUaiit  that  the  limitation  of  time  for  an 
appeal  from  an  order,  specified  in  section  1325  is  not  appUcable  to  this  case, 
because  the  appeal  could  not  be  taken  without  leave  of  the  General  Term, 
and  that  such  leave  could  be  obtained  only  at  the  next  General  Term,  which 
was  held  in  June,  1886." 

The  section  referred  to  then  provided  as  follows : 

"An  appeal  to  the  Court  of  Appeals,  from  an  order,  must  be  taken  within 
sixty  days  after  service,  upon  the  attorney  for  the  appellant,  of  a  copy  of  the 
order  appealed  from,  and  a  written  notice  of  the  entry  thereof." 

The  court  proceeded: 

''Assuming  that  the  time  to  appeal  might  be  extended  by  the  drcumstanoe 
mentioned,  the  notice  of  appeal  must  be  served  at  least  within  a  reasonable  time 
after  leave  to  appeal  has  been  granted.  Plaintiff's  motion  for  leave  to  appeal 
was  granted  at  the  June  General  TCferm,  and  the  decision  was  handed  down 
July  3d.  The  appeal  should  hare  been  taken  at  least  within  60  days  from 
that  date,  and  yet  it  was  delayed  for  more  than  90  days  from  that  date.  It 
matters  not  that  the  appellant  did  not  enter  a  formal  order  granting  leave  to 
appeal  until  September  Ist.  He  could  not  extend  his  time  to  appeal  by  de- 
laying to  enter  an  order  obtained  for  himself  upon  his  own  motion.  It  Is 
clear,  therefore,  that  the  appeal  was  not  taken  in  time." 

This  case  was  cited  with  approval  in  Guarantee  Trust  Co.  v.  P., 
R.  &  N.  E.  R.  Co.,  160  N.  Y.  at  page  8,  54  N.  E.  57.^ ;  Steamship 
Richmond  Hill  Co.  v.  Seager,  160  N.  Y.  at  page  315,  54  N,  E.  574; 
McDowell  V.  St.  P.  F,  &  M.  Ins.  Co.,  207  N.  Y.  at  page  482,  101 
N.  E.  457. 

Applying  the  rule  there  laid  down  to  the  case  at  bar,  it  is  clear 
that,  as  the  order  of  the  justice  of  this  court  was  made  on  the  18th 
of  October,  the  defendant's  time  to  appeal  expired  30  days  there- 
after, by  virtue  of  the  provisions  of  sections  1344  and  1351,  quoted 
supra,  and  that  he  could  not  extend  his  time  to  appeal  by  delaying 
to  enter  the  order  obtained  for  himself  on  his  own  motion,  and  that. 
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as  his  notice  of  appeal  was  not  filed  or  served  until  after  the  ex- 
piration of  30  days  from  the  time  lefive  was  granted,  it  was  too  late. 
It  follows,  therefore,  that  the  motion  to  vacate  the  stay  and  dis- 
miss the  appeal  must  be  granted,  with  $10  casts.    Order  filed. 


In  re  WHITMAN. 

(Supreme  Court,  AppeUate  IHviston,  Second  DepartmeAt.    X^ovmiiber  20»  1918.) 

Elections  ^=>203 — RBCAiWAfis — ^BiANDAsnrs. 

Upon  application  for  judicial  review  of  ballota  pursuant  t»  Ejection 
Law,  S  381,. the  court  had  no  authority  to  order  a  mandamufl  for  a  re- 
cauvass,  but  was  confined  to  determining  whether  the  application  Justified 
an  order  that  the  void,  blank,  and  protested  ballots  be  brought  into  court, 
80  that  court  could  detenuine  whether  any  of  such  ballots  were  canvassed 
improperly  with  respect  to  the  applicant,  to  titie  end  that  a  mandamus, 
with  specific  instructions  for  the  recanvass,  should  issue. 

Appeal  from  Special  Term,  Richmond  County. 

In  the  matter  of  the  application  of  Charles  S.  Whitman  for  a  judi- 
cial review  of  ballots,  pursuant  to  the  provisions  of  Election  Law  (Con- 
sol.  Laws,  c.  17)  §  38L  From  an  order  for  the  issuing  of  a  manda- 
mus for  a  recanvass,  and  that  the  void,  blank,  and  protested  ballots 
be  brought  into  court,  Alfred  E.  Smith  appeals.  Affirmed,  as  mod- 
ified. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

Abram  I.  Elkus  and  John  G.  Saxe,  both  of  New  York  City,  for  ap- 
pellant. 

Abraham  S.  Gilbert  and  George  S.  Scofield,  both  of  New  York 
City,  for  respondent. 

PER  CURIAM.  We  are  of  opinion  that  the  court  was  not  author- 
ized to  order  a  mandamus  for  a  recanvass.  But  upon  the  application 
in  question  the  court  was  confined  to  a  determination  whether  the 
application  justified  an  order  that  the  void,  blank,  and  protested  bal- 
lots be  brought  into  court,  and  that  the  court  could  thereupon  determine 
whether  any  of  such  ballots  were  canvassed  improperly  with  respect 
to  the  applicant,  to  the  end  that  a  mandamus,  widi  specific  instruc- 
tions for  the  recanvassj  should  issue. 

.  We  are  of  opinion  that  the  allegation  of  the  moving  affidavit  was 
sufficient  to  justify  an  order  that  such  ballots  be  brought  into  court, 
but  that  the  order  should  have  ended  there.  Therefore  the  order 
should  be  amended  accordingly,  and  should  be  further  amended  by 
vacation  of  the  stay  in  accord  with  the  consent  in  open  court,  with- 
out prejudice,  however,  to  a  future  application  therefor. 

As  thus  modified,  the  order  is  affirmed,  without  costs. 
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(106  Misc.  JUp.  202) 

BBONX  PABKWIAT  OOMM ISSION  T.  F.  WIIiLIAM  SOOOWIERS,  Inc. 

(Supreme  Ourt,  Appellate  Term,  First  Department.    November  26,  1918.) 

1.  Kminknt  Domain  ^s>317(1>— Bights  ov  Pubchabeb. 

Where  plaintiff  acquired  premises  by  condemnation  proceedings,  the  oc- 
cupant of  the  premises  became  by  operation  of  law  plaintiff's  tenant  at 
the  moment  it  took  title. 

2.  Landlord  and  Tenant  «b»17-— Denial  of  Tenancy — ^Bstoppei.. 

Where  one  In  possession  when  plaintiff  acQuired  title  by  oondemsiation 
proceedings  signed  a  lease  to  a  corxKuntion  bearing  his  own  name»  he  was, 
as  an  indiyidual,  estopped  to  deny  that  he  was  the  tenant  of  plaintiff. 
8.  Landlord  and  Tenant  ^=»17 — Denial  of  Tenanot — Estoppel. 

Where  plaintiff  acquired  title  by  condemnation  proceedings  to  premises 
occupied  by  individual,  the  corporation  bearing  the  Indlviduars  name, 
which  made  a  lease  with  plaintUT,  reciting  its  prior  occuq^ancyt  was  ei^ 
topped  to  deny  that  it  was  in  possession,  or  to  assert  that  the  individiULl 
was  in  xMssession,  when  plaintiff  acquired  title. 

Appeal  from  Municipal  Court,  Borougli  of  the  Bronx,  Second  Dis- 
trict. 

Summary  proceedings  by  the  Bronx  Pdrkwsly  Ck)mmission,  as  land- 
lord, against  F.  William  Schwiers,  Incorporated,  as  tenant.  From  a 
final  order  dismissing  the  petition  in  summary  proceedings,  and  award- 
ing possession  to  F.  William  Schwi^s,  individually,  an  intervening 
claimant,  the  landlord  appeals.    Reversed,  and  final  order  directed. 

Argued  October  term,  1918,  before  GUY,  BIJUR,  and  MUL- 
LAN,JJ. 

Theodosius  Stevens,  of  New  York  City  (Robert  C.  Durland,  of  New 
York  City,  of  counsel),  for  appellant. 

Gescheidt  &  Toomcy,  of  Mt.  Vernon  (Jeremiah  D.  Toomey,  of  Mt. 
Vernon,  of  counsel),  for  respondent. 

MULLAN,  J.  The  premises  were  originally  owned  by  Land  As- 
sociates, a  corporation.  It  leased  a  portion  to  one  Schwiers'  (and  an- 
other portion  to  another  tenant,  who  is  not  a  party  to  this  proceed- 
ing, and  whose  situation  we  shall  not  consider  or  again  refer  to). 
Thereafter  it  conveyed  the  fee  to  P.  William  Schwiers  &  Sons,  a  cor- 
poration, and  thereby  the  tenant  Schwiers  became  a  tenant  of  the 
new  owner.  Subsequently,  in  September  1912,  F.  William  Schwiers 
&  Sons  conveyed  the  fee  to  F.  William  Schwiers,  Incorporated,  and 
the  tenant  Schwiers  thus  became  a  tenant  oi  F.  William  Schwiers, 
Incorporated.  In  December,  1915,  the  Bronx  Parkway  Commission 
(the  landlord  here)  instituted  a  condemnation  proceedmg  to  acquire 
the  title  to  the  premises,  and  as  the  lease  to  Schwiers  the  individual 
was  not  on  record  he  was  not  made  a  party.  Chi  April  12,  1916,  the 
Bronx  Parkway  Commission  acquired  title.  At  that  time  F.  William 
Schwiers,  Incorporated,  was  in  possession  through  its  tenant,  Schwiers 
the  individual.  The  occupancy  of  the  latter  continued  without  moles- 
tation until  May  13,  1916,  on  which  day  the  conmiission  leased  the 
premises  to  F.  William  Schwiers,  Incorporated ;  the  lease  reciting  that 
the  lessee,  F.  William  Schwiers,  Incorporated,  was  then  in  possession. 
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Upon  the  expiration  of  that  lease  the  commission  instituted  summary 
proceedings,  naming  as  tenant  only  the  corporation,  and  not  Schwiers 
the  individual.  The  latter,  however,  made  himselif  a  party  to  the  pro- 
ceeding by  intervening.  The  trial  court  refused  to  give  possession  to 
the  landlord,  and  by  the  final  order  gave  it  to  Schwiers  the  individual. 

[1]  The  corporation  and  Schwiers  the  individual  contend  here  that 
the  final  order  was  correct,  for  the  reasons  that,  though  Schwiers  the 
individual  was  in  possession,  he  was  not  a  tenant  of  the  commission, 
and  that,  thoug-h  F.  William  Schwiers,  Incorporated,  was  a  tenant 
of  the  commission,  it  was  not  in  possession. 

In  Commonwealth  Mortgage  Co.  v.  De  WaltofF,  135  App.  Div.  33, 
119  N.  Y.  Supp.  781,  it  was  held  that  a  purchaser  of  real  property 
in  a  foreclosure  action  "acquires  all  the  nghts,  title,  and  interest  of 
the  mortgagor,  subject  to  such  valid  liens  and  incumbrances  as  have 
not  been  cut  off  by  the  foreclosure,"  and  that  he,  thus  "succeeding  to 
all  the  title  and  rights  of  the  original  landlord,  becomes  the  landlord 
(of  the  tenant  in  possession  who  was  not  made  a  party  defendant  in 
the  foreclosure  action)  by  operation  of  law,  with  all  the  rights  and 
remedies  of  the  original  landlord.  The  conventional  relation  of  land- 
lord and  tenant  is  thus  created,"  etc.  The  court  reaches  this  conclu- 
sion after  referring  to  section  223  of  the  Real  Property  Law  (Consol. 
Laws,  c.  50),  and  expressing  doubt  as  to  whether  attornment  has  ever 
been  necessary  in  this  state  to  create  the  cwiventional  relation  of  land- 
lord and  tenant  between  a  lessee  in  possession  and  one  who  succeeds 
to  the  landlord's  title.  The  purchaser  in  foreclosure  became,  it  was 
said  ,"in  legal  effect  the  grantee  of  the  reversion"  (the  term  employed  in 
section  223,  Real  Property  Law).  We  think,  therefore,  that  by  anal- 
ogy Schwiers  the  individual,  as  the  lessee  in  possession  of  the  cor- 
poration at  the  time  of  the  transfer  of  title  to  the  Bronx  Parkway 
Commission,  became  by  operation  of  law  the  tenant  of  the  commis- 
sion at  the  moment  it  took  title. 

[2]  We  think,  also,  that  Schwiers  is  estopped  to  deny  his  tenancy, 
as,  when  F.  William  Schwiers,  Incorporated,  executed  the  lease  in- 
strument on  May  13,  1916,  Schwiers  signed  it  on  behalf  of  the  cor- 
poration as  its  officer.  How  could  he,  a  tenant  in  possessicm,  take 
part  in  procuring  a  new  tenancy  for  a  corporation  that  was  only  a 
few  days  previously  his  own  landlord,  and  that  was  stating  in  the 
lease  to  it  that  it  was  in  possession,  and  yet  be  heard  to  say  that  he 
was  not  in  as  a  tenant?  It  is  clear  that  he  wanted  to  have  the  cor- 
poration in  as  a  tenant,  so  that  he  could  be  continued  as  a  subtenant, 
and  we  shall  not  allow  him  to  assert  in  these  circumstances  that  the 
conventional  relationship  does  not  exist  as  to  him. 

[3]  As  to  the  corporation,  the  case  is  even  more  plain.  It  express- 
ly covenanted  in  the  May  13th  lease  that  it  "has  been  conducting  upon 
the  said  premises  its  business  as  dealers  in  coal  and  other  materials, 
and  desires  to  continue  thereon  as  a  tyrant  of  the  party  of  the  first 
part  [Bronx  Parkway  Commission],  and  an  agreement  has  been  reach- 
ed between  the  parties  hereto  that  the  party  of  the  second  part  [F. 
William  Schwiers,  Incorporated]  may  remain  as  a  tenant  of  the  party 
of  the  first  part."    It  was  proved  that  the  physical  facts  of  occupancy 
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were  the  saiiie  when  the  summary  proceeding  wad  institute,  as  they 
were  at  the  time  of  the  making  of  the  lease  referred  >to.  We  think 
it  follows  that  the  corporation  is  estopped  to  deny  that  it  was  in  pos- 
session on  May  13,  1916,  and  that  the  continuance  of  the  then  existing 
condition  continued  it  as  a  tenant  in  possession  when  the  summary 
proceeding  was  brought.  The  cases  cited  by  the  corporation  (Warrin 
V.  Haverty,  149  App.  Div.  564, 133  N.  Y.  Supp.  959;  Brown  v.  Mayor, 
66  N.  Y.  385,  etc.),  holding  that  summary  proceedings  do  not  lie 
against  a  tenant  not  in  possession,  have,  therefore,  no  applicability. 

The  final  order  is  reversed,  with  $30  costs  in  this  court,  and  a  final 
order  is  directed,  awarding  to  the  petitioner  the  delivery  of  the  pos- 
session of  the  premises,  with  costs  to  the  petitioner.    All  concur. 


TUBNftB  V.  TUKNBR  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department    November  27,  1918.) 

1.  BeCOBDB  ^=9^— DBBD8— NECESSmr  FOB  Rbcobding  Suppleuentabt  Agbxe- 

MENT. 

An  al>solate  deed,  accompanied  by  a  defeasance,  may  be  recorded  by 
the  grantee  as  a  deed,  and  need  not  be  recorded  in  connection  with  the 
defeasanco  and  as  a  mortgage,  under  Real  Property  Law,  {  920;  It  having 
been  the  intention  of  the  parties  that  the  del^aaanoe  shbidd  inot  be  opera- 
tive  unless  the  conditions  therein  prescribed  were  compiled  with  within 
the  time  indicated. 

2.  MoBTGAOES  ^=i>608^ — Redemption — ^Absolute  Deed  !^  Mobtoage — Re- 

UEP. 

Where  plaintiff  gaye  deed  under  agreement  that  grantee  would  reoon- 
yey  at  the  end  of  five  years  on  payment  of  certain  money,  and  grantee, 
before  five  years,  conveyed  to  another,  who  had  knowledge  of  agreement, 
equity  will  cancel  deed  to  third  party,  and  where,  after  action  brought, 
the  five  years  has  expired,  will  extend  period  within  which  plaintiff  might 
exercise  right  to  take  a  reconveyance. 

Appeal  from  Trial  Term,  Chautauqua  County. 

Action  by  Gilbert  Turner  against  George  M.  Turner  and  others. 
From  an  interlocutory  judgment  sustaining  a  demurrer  to  the  com- 
plaint, and  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Reversed. 

Argued  before  KRUSE,  P.  J.,  and  POOTE,  DE  ANGELIS,  and 
HUBBS,  JJ. 

William  E.  King,  of  Jamestown  (Frank  H.  Mott  and  Benjamin  S. 
Dean,  both  of  Jamestown,  on  the  brief),  for  appellant. 

Louis  L.  Thrasher,  of  Jamestown,  for  all  respondents. 

Thrasher  &  Clapp,  of  Jamestown,  for  respondent  Jamestown  Man- 
tel Co. 

Fowler  &  Hunt,  of  Jamestown,  for  respondents  Turner. 

DE  ANGELIS,  J.  The  plaintiff  sues  the  defendants  in  equity  to 
set  aside  a  deed  of  conveyance  of  certain  lands,  executed  by  the  de- 
fendants  Georgte  M.  Turner  and  Loretta  J.  Turner,  his  wife,  to  the 
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defendalit  Jamestown  Mantel  Company,  and  to  cancel  the  record 
thereof,  and  to  compel  the  defendant  George  M.  Turner  to  record  in 
the  Chautauqua  county  clerk's  office  a  certain  agreement  with  refer- 
ence to  such  lands,  upon  the  groimd  that  such  deed  was  executed  and 
delivered  in  violation  of  such  agreement,  and  that  the  defendant 
George  M*  Turner  was  obligated  to  cause  such  agreement  to  be  re- 
corded, pursuant  to  section  320  of  the  Real  Property  Law  (Consol. 
Laws,  c.  50).  The  defendant  Jamestown  Mantel  Company  and  the 
defendants  George  M.  Turner  and  Loretta  J*  Turner,  his  wife,  inter- 
posed separate  demurrers  to  the  complaint,  based  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  special  tenn  sustained  the  demurrers,  with  leave  to  the  plaintiff 
to  plead  anew  within  10  days.  The  plaintiff  having  failed  to  plead 
anew  within  the  time  given,  final  judgment  was  entered  dismissing 
the  complaint.  The  plaintiff  appeals  from  the  final  judgment,  and 
gives  the  usual  notice  to  review  the  interiocutory  judgment. 

The  complaint  is  not  well  drawn,  but  from  what  is  stated  therein, 
and  what  may  fairly  be  inferred  therefrom,  in  substance,  it  amounts 
to  this: 

On  or  about  the  28th  day  of  July,  1913,  the  plaintiff  was  the  owner 
of  seven,  pieces  or  parcels  of  land  situate  at  the  village  of  Falconer, 
in  the  county  of  Chautauqua  and  state  of  New  York,  and  on  that  day 
he  executed  and  delivered  to  the  defendant  George  M.  Turner  a  deed 
of  conveyance  thereof,  subject  to  certain  incumbrances  thereon,  which 
by  the  terms  of  the  conveyance  George  M.  Turner  asstuned  and  agreed 
to  pay.  At  the  same  time  George  M.  Turner  executed  and  duly  ac- 
knowledged a  written  instrument  whereby,  for  a  valuable  considera- 
tion, he  agreed  to  reconvey  to  the  plaintiff  all  of  said  property  within 
5  years  from  the  date  of  the  instrument,  upon  the  plaintiff's  paying 
to  him  for  each  parcel  the  amount  specified  in  a  paper  annexed  to  the 
instrument,  or  to  reconvey  to  the  plaintiff  within  5  years  from  the  date 
of  the  instrument  any  parcel  of  such  property  for  the  sxmi  specified 
in  the  paper  annexed  to  the  instrument,  with  interest  from  the  date 
of  the  instrument.  In  such  instrument  it  was  further  provided  that 
George  M.  Turner  would  counsel  with  the  plaintiff  in  making  any 
repairs  upon  any  of  the  buildings  upon  the  premises  conveyed,  and 
that  he  would  not  transfer  or  convey  any  of  said  property  without 
consulting  the  plaintiff,  and  then  only  upon  the  plaintiff's  approval  as 
to  price  and  terms  of  payment. 

George  M.  Turner,  immediately  upon  the  execution  and  delivery  of 
such  conveyance,  entered  into  possession  of  the  property  conveyed. 
On  the  9th  day  of  August,  1913,  George  M.  Turner  procured  the  deed 
executed  to  him  by  the  plaintiff  to  be  recorded  in  the  county  clerk's 
office  of  Chautauqua  county,  but  withheld  from  the  record  the  instru- 
ment above  referred  to,  fraudulently,  with  intent  to  make  the  deed 
appear  on  record  as  an  absolute  conveyance  to  him.  The  defendants 
George  M.  Turner  and  Loretta  J.  Turner,  his  wife,  on  or  about  No- 
vember 4,  1913,  fraudulently  executed  and  delivered  to  the  defend- 
ant Jamestown  Manjel  Company  a  deed  of  conveyance  of  all  of 
the  property  above  descrifcei    At  the  time  Jamestown  Mantel  Cora-- 
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pany  received  such  deed  of  conveyance,  it  and  its  officers  had  full 
knowledge  of  the  contents  of  the  instrument  above  tef erred  to.  The 
Jamestown  Mantel  Company  caused  such  deed  of  conveyance  so  made 
and  delivered  to  it  to  be  recorded  in  the  clerk's  office  of  Chautauqua 
county  on  or  about  the  7th  day  of  July,  1914. 

[1,  2]  The  plaintiff  argues  that  the  legal  effect  of  such  deed  of  con- 
veyance from  the  plaintiff  to  George  M.  Turner,  and  of  such  in- 
strument executed  at  the  same  time,  was  to  make  the  same  a  mort- 
gage, with  the  usual  characteristics  of  a  mortgage.  He  argues  that 
under  section  320  of  the  Real  Property  Law  it  was  the  duty  of  George 
M.  Turner  to  see  to  it  that  such  instrument  was  recorded  at  the 
same  time  at  which  the  deed  was  recorded,  and  that  the  deed  and 
the  instrument  should  have  been  recorded  as  a  mortgage.  On  the 
contrary,  I  am  of  opinion  that  the  deed  was  designed  to  stand  as  a 
deed,  and  that  no  obligation  rested  upon  George  M.  Turner  to  see 
that  the  instrument  was  recorded.  I  think  that  neither  party  intended 
that  the  instrument  providing  for  a  reconveyance  of  the  property 
should  be  recorded.  I  am  of  opinion  that  both  parties  to  the  trans- 
action fully  understood  that,  if  all  or  any  part  of  the  lands  in  con-  . 
troversy  remained  unconveyed  under  the  terms  of  the  instrument  re- 
ferred to  at  the  expiration  of  the  period  of  5  years,  such  property 
was  to  belong  to  George  Mt  Turner  absolutely.  A  case  scxnewhat 
similar  to  that  under  consideration  is  Holmes  v.  Grant,  8  Paige,  243. 
Strangely  enough,  the  opinion  of  the  Vice  Chancellor  in  that  case  is 
cited  by  the  respondents  and  a  considerable  extract  therefrom  quoted*. 
They  seem  to  have  overlooked  the  fact  that  the  Vice  Chancellor  was 
overruled  by  the  Chancellor.  What  appeals  to  me  in  that  case  is  the 
Chancellor's  reasoning.  When  George  M.  Turner  conveyed  such 
property  to  Jamestown  Mantel  Company,  he  was  guilty  of  a  breach 
of  trust,  for  he  thereby  put  it  out  of  his  power  to  comply  with  the 
terms  upon  which  he  had  received  his  conveyance  of  the  property. 
Courts  of  equity  are  open  to  relieve  a  party  from  a  fraudulent  trans- 
action of  the  character  disclosed. 

It  is  to  be  observed  that  this  breach  of  trust  was  committed  by 
George  M.  Turner  within  a  month  after  he  received  a  conveyance  of 
the  plaintiff's  property.  The  5-year  period  has  now  expired,  but  this 
action  was  be^n  before  the  expiration  of  that  period.  I  think  the 
plaintiff  is  entitled  to  have  the  conveyance  to  the  defendant  James- 
town Mantel  Company  set  asfde,  and  the  record  thereof  canceled,  and, 
in  addition,  to  have  an  extension  of  the  period  within  which  he  might 
exercise  the  right  to  take  a  reconveyance  of  the  property  for  a  rea- 
sonable period,  not  less  than  a  year,  after  the  final  judgment  shall  be 
entered,  assuming  that  upon  the  trial  of  the  cause  the  facts  shall 
be  such  as  to  entitle  him  to  the  relief  suggested. 

It  follows  that  the  final  judgment  and  interlocutory  judgment  should 
be  reversed,  and  the  demurrers  overruled,  with  costs,  with  leave  to 
the  defendants  to  plead  over  within  20  days  upon  the  payment  of 
the  costs.    All  concur. 
172N.Y.S.— 48 
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OASSIN  V.  STIIiLMAN^DELBHANTY-PBRRIS  CO. 
^Supreme  Court,  Appellate  Division,  Second  Department.    November  22, 191S.) 

1.  Neolioengr  ^=s>20-— Pebsonal  Injuries — ^Breach  of  Duty  by  Main  Cox- 

TBACTOB. 

If  main  contractor  for  building,  by  Its  contract  with  Bubcontractor  for 
roofing,  was  obligated  to  farnlsh  ladders  for  use  of  saboontractofs  em- 
p]oy69,  It  owed  to  them  duty  of  due  care  that  audi  ladders  should  be 
safe  for  their  use. 

2.  CUfiTTOMS  AND  USAGES  ^s:>16 — ^ADDING  TO  GONTBACT. 

Evidence  of  usage,  usually  admitted  to  solve  ambiguities  in  contracts, 
to  render  the  uncertain  certain,  and  to  determine  the  sense  of  words,  if  so 
universal  and  well  known  as  to  amount  to  custom,  may  also  add  to  a 
written  contract  provisions  which  cannot  be  spelled  out  of  the  language. 

3.  Customs  and  Usages  ^s»3 — ^Adding  to  Contbact. 

To  Justify  a  decision  that  parties  to  a  written  contract  intended  to 
obligate  themselves  to  something  une^tpressed,  the  custom  must  be  shown 
to  be  reasonable,  uniform,  well-settled,  and  either  known  to  the  paroes 
or  so  generally  known  as  to  raise  a  presumption  of  their  knowledge  at 
the  time. 

4.  Neg-ugbncs  «s»134(10) — ^Pebsonaz^  Injubies-^Bbjsaph  of  Duty— Oustom- 

ABY  ObUGATION — SUimCIENCY  OF  EVIDENCE. 

In  action  against  main  contractor  for  building  for  Injuries  to  employ^ 
of  subcontractor  for  roofing  when  ladder  broke,  evidence  held  insufllcieiit 
to  annex  to  contract  between  main  contractor  and  suboootractor  any 
customary  obligation  of  main  contractor  to  furnish  ladders  for  employes 
of  subcontractor. 

5.  EVIDENOB  ^=s>151(2) — ^UNDISOLOfflPD  BEASONS  OB  OBJECTIONS. 

Evidence  attempted  to  be  elicited  by  questions  calling  for  imdisdosed 
reasons  why  the  witness  had  not  signed  a  certain  form  of  contract  or 
objections  to  the  form  in  the  mind  of  the  witness,  was  objectiona]rt& 

6.  NEdi/iGiuTCB  ^=9126(1)-— Action  by  Ehployi^  of  dtrBooNTBAcrOB — ^Evidengs 

— Matebiauty. 

In  action  for  Injuries  by  subcontractor's  employ^  against  main  con- 
tractor for  building,  testimony  of  representative  of  main  contractor  that 
he  informed  subcontractor  that  he  would  not  accept  its  form  of  contract, 
because  binding  main  contractor  to  allow  free  use  of  facilities  in  handUng 
materials,  held  rrievant  and  material. 

7.  Evidence  «=»424— Pabol  Evidenoh  Affecting  Wbiting — Pabtzes  to  Ix- 

STBUIIENT. 

The  rule  making  a  written  contract  cfHiclusive  proof  of  what  the  parties 
have  agreed  to,  rejecting  parol  proof  to  vary  or  contradict  the  writing  or 
its  1^^  import,  applies  only  In  controversies  between  the  parties  to 
the  Instrument. 

8.  Evidence  ^=»427 — Pabol  Evidence  Affecting  Wbitino. 

In  action  for  Injuries  by  employ^  of  subcontractor  against  main  con- 
tractor for  building,  testimony  of  agent  of  main  contractor  that  he  in- 
foruied  subcontractor  he  would  not  accept  its  form  of  contract,  because 
it  bound  main  contractor  to  allow  free  use  of  facilities,  etc.,  held  not 
inadmissible  as  varying  written  contract,  which  did  not  obligate  defend- 
ant to  furnish  facilities;  the  question  being  whether  defendant  was 
boimd  by  usage. 

9.  Customs  and  Usages  <B»id— Pbebdmption  am  to  Incobpobahon  nt  Co5- 

TBACT. 

The  presumption  that  a  contracting  party  assented  to  an  obligatioa 
Imposed  on  it  by  known  usage  is  one  of  fact  only,  and  may  be  negatived 
by  proof  that  the  party  did  not  so  consent. 

^s»For  other  cases  set  same  topic  ft  KEY-NUMBER  in  aU  Kejr-Numbered  Digeeti  ft  Indcxei 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  Cornelius  Cassin  against  the  Stillman-Delehanty-Ferris 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denjring 
motion  to  set  aside  the  verdict  and  for  new  trials  defendant  a^eals. 
Judgment  and  order  reversed,  and  new  trial  granted. 

The  defendant  was  a  general  contractor  for  the  construction  of  cer- 
tain sheds  at  Weehawken,  N.  J.,  for  the  West  Shore  Railroad  Com- 
pany. Such  contract  embraced  tfie  roofing  of  the  sheds,  and  a  sub- 
contract for  such  roofing  was  made  with  the  H.  W.  Johns-Manville 
Company.  The  plaintiff  was  in  the  employ  of  the  subcontracting  com- 
pany, and  was  injured  by  the  breaking  of  a  ladder  owned  by  the  de- 
fendant, which  he  was  usin|j  to  gain  access  to  the  roof.  For  these 
injuries  he  has  recovered  a  judgment  against  the  defendant  on  a  ver- 
dict for  $7,500,  and  the  defendant  appeals  therefrom  to  this  court. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  BLACK- 
MAR,  and  KELLY,  ]]. 

Frederick  W.  Catlin,  of  New  York  City  (Norman  G.  Hewitt,  of 
Brooklyn,  on  the  brief),  for  appellant. 

William  Seward  Shanahan,  of  Brooklyn,  for  respondent. 

BLACKMAR,  J.  [1]  The  learned  trial  justice  accurately  charged 
the  jury  that  the  plaintiff,  in  order  to  recover,  must  prove  facts  show- 
ing that  the  defendant  owed  to  plaintiff  a  duty  with  respect  to  the 
ladder,  the  breaking  of  which  caused  the  injury ;  that  as  the  plaintiflf 
was  not  in  the  employ  of  the  defendant,  and  no  contractual  relation 
existed  between  them,  that  duty  must  arise,  if  at  all,  out  of  the  con- 
tract between  the  defendant  and  plaintiff's  employer,  the  H.  W.  Johns- 
Manville  Company ;  and  if  the  defendant  was  obligated  by  such  con- 
tract to  furnish  ladders  for  the  use  of  the  employes  of  the  H.  W. 
Johns-Manville  Company,  it  owed  to  them  the  duty  of  using  due 
care  that  such  ladders  should  be  safe  for  the  use  to  which  they  were 
put.  The  case,  therefore,  turned  primarily  on  the  question  whether, 
under  the  contract  between  defendant  and  the  Johns-Manville  Com- 
pany, the  defendant  was  bound  to  furnish  ladders  to  the  subcontrac- 
tor's employes,  as  there  was  no  other  reasonable  means  of  access  to 
the  roof.  The  contract  was  in  writing,  and  no  express  terms  placed 
this  duty  on  the  defendant  The  plaintiflf,  therefore,  sought  to  en- 
large the  provisions  of  the  contract  by  proof  of  a  custom  that  general 
contractors  should  furnish  to  roofing  contractors  such  means  of  access 
to  the  roof,  and  the  learned  justice  charged  the  jury  that,  if  they 
found  that  such  custom  did  not  exist,  their  verdict  must  be  for  the 
defendant. 

[2,  3]  Evidence  of  usage  is  usually  admitted  to  solve  ambiguities 
in  contracts,  to  render  certain  that  which  is  uncertain,  and  to  deter- 
mine the  sense  in  which  the  i>arties  used  the  words.  Walls  et  al.  v. 
Bailey,  49  N.  Y.  464,  10  Am.  Rep.  407.  Proof  of  usage,  which  is  so 
universal  and  well  known  as  to  amount  to  a  custom,  may  also  add  to 
a  written  contract  provisions  which  cannot  be  spelled  out  of  the  lan- 
guage. Hutton  V.  Warren,  1  M.  &  W.  465.  But,  to  justify  a  decision 
that  the  parties  to  a  written  contract  intended  to  obligate  themselves 
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to  something  which  cannot  be  found  in  the  tenns  of  the  contract  itself, 
the  custom  must  be  shown  to  be  reasonable,  uniform,  well  settled, 
and  either  known  to  the  parties  when  the  contract  is  made,  or  so 
generally  known  as  to  raise  a  presumption  that  they  had  it  in  mind 
at  the  time.  Rickerson  v.  Hartford  Fire  Ins.  Co.,  149  N.  Y.  307, 
43  N.  E.  856.  The  courts  are  loath  to  hold  parties  to  unexpressed 
obligations,  unless  it  clearly  appears  that  the  matter  was  so  plainly 
within  their  intention  that  it  went,  according  to  a  current  expression, 
"without  saying."  See  remarks  of  Justice  Story  in  The  Schooner 
Reeside,  2  Sumn.  567,  Fed.  Cas.  No.  11,657;  Hone  v.  Mutual  Safety 
Insurance  Co.,  1  Sandf.  138. 

[4]  The  plaintiff  in  this  case  seeks,  by  proof  of  usage,  to  annex 
to  the  contract  between  the  defendant  and  tlie  H.  W.  Johns-Manville 
Company  a  provision  which  cannot  be  spelled  out  of  the  writing  itself. 
I  think  the  evidence  is  not  sufficient  As  the  work  was  to  be  done 
on  the  roof  of  sheds  then  under  construction  by  the  defendant,  ob- 
viously the  plaintiff  was  entitled  to  access.  The  general  contractor 
often  has  facilities  for  his  own  workmen  in  the  way  of  ladders  for 
use  in  the  necessary  work  of  construction.  These  facilities  may  be 
and  undoubtedly  often  are  used  by  subcontractors.  Both  the  con- 
tractor and  the  subcontractor  are  workir^  to  the  same  end,  and  it 
is  for  the  interest  of  the  contractor  to  facilitate  the  work  on  the  sub- 
contract. But  the  permitted  use  of  the  ladders  is  a  different  thing 
from  an  obligation  on  the  part  of  the  contractor  to  furnish  them. 
The  evidence  introduced  by  the  plaintiff  did  not,  it  seems  to  me,  go 
further  than  to  show  that  subcontracting  roofers  were  accustomed 
to  use  ladders  which  the  contractor  brought  to  the  premises  for  its 
own  use. 

[5,  8]  I  think,  also,  that  the  judgment  must  be  reversed  for  errors 
ia  the  rejection  of  evidence  directly  bearing  upon  the  issue.  It  ap- 
pears that  the  H.  W.  Johns-Manville  Company  has  a  form  of  con- 
tract which  it  uses  in  cases  like  this.  This  form  of  contract  was  sent 
to  the  defendant,  and  the  defendant  declined  to  use  it.  It  contained 
the  following  clause: 

"You  wUl  receive  and  properly  protect  from  (and  accept  aU  liability  for) 
all  damage  and  loss  the  materials  necessary  for  carrying  out  this  contract  and 
allow  us  free  and  reasonable  use  of  such  facilities,  elevators,  etc.*  as  may 
be  available  for  handling  our  materials." 

The  employe  of  the  defendant  company  who  had  charge  of  the 
subletting  of  contracts  was  on  the  witness  stand.  He  was  shown  this 
form  of  cofltract,  and  testified  that  he  did  not  sign  it.  He  was  asked 
why,  and  plaintiff's  objection  on  the  ground  of  immateriality  was  sus- 
tained, and  defendant  excepted.  He  was  then  asked  if  the  clause 
above  quoted  was  one  of  the  parts  of  the  proposal  that  he  objected 
to,  and  again  an  objection  to  the  question  on  the  ground  of  imma- 
teriality was  sustained,  and  defendant  excepted.  He  was  then  asked 
what  conversations  he  had  with  representatives  of  the  H.  W.  Johns- 
Mjanville  Company  in  regard  to  the  proposal,  and  again  an  objectic»i 
by  the  plaintiff  to  the  question,  on  the  ground  that  it  was  incompetent 
and  immateriali  was  sustained,  and  defendant  excepted.    In  so  far  as 
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the  questions  called  for  undisclosed  reasons  or  objections  in  the  mind 
of  the  witness,  the  evidence  was  objectionable;  but  I  think  it  clearly 
relevant  and  material  to  show  that  the  witness  informed  the  repre- 
sentatives of  the  H.  M.  Johns-Manville  Company  that  he  would  not 
accept  the  contract,  because  it  bound  the  defendant  to  allow  free  and 
reasonable  use  of  facilities — elevator,  etc. — in  handling  materials. 

[7-§]  The  plaintiff  seeks  to  sustain  the  ruling  on  the  ground  that 
the  offer  of  such  evidence  was  an  attempt  to  vary  a  written  contract. 
But,  in  the  first  place,  the  rule  which  makes  a  written  contract  con- 
clusive proof  of  what  the  parties  have  agreed  to,  and  which  rejects 
parol  proof  to  vary  or  contradict  the  writing  or  its  l^al  import,  ap- 
plies only  in  controversies  between  the  parties  to  the  instrument.  Fol- 
insbee  v.  Sawyer,  157  N.  Y.  196,  51  N.  E.  994.  And,  in  the  second 
place,  the  contract  contained  no  provision  obligating  the  defendant  to 
furnish  facilities  for  reaching  the  roof.  The  question  was  whether 
the  facts  proved  regarding  usage  were  such  that  the  defendant  must 
be  presttmed  to  have  assented  to  the  obligation  to  furnish  ladders. 
But  this  was  not  the  l^al  import  of  the  words  of  the  contract ;  the 
presimiption  is  one  of  fact  only,  and  may  be  negatived  by  proof  that 
the  defendant  did  not  so  consent  It  is  written  in  Parsons  on  Con- 
tracts (8th  Ed.)  voL  2,  p.  546: 

"Lastly,  it  most  be  remembered  tbat  no  custom,  however  universal,  or  old,  or 
known,  unlem  It  has  actually  passed  Into  law,  has  any  force  over  parties 
a^inst  their  will.  Hence,  in  the  Interpretation  of  contracts,  it  is  an  estab- 
l^ed  role  tliat  no,  custom  can  be  admitted  which  the  parties  have  seen  fit  ex- 
presidy  to  ezeluda"    Walls  et  al.  v.  Bailey,  49  N.  T.  464, 10  Am.  Rep.  407. 

In  the  view  which  I  take  of  the  case,  it  is  not  necessary  to  con- 
sider whether  the  particular  ladder  used  by  the  plaintiff,  which  was 
built  for  a  different  purpose  and  was  not  fitted  for  the  use  to  which 
it  was  put,  was  furnished  to  plaintiff  by  the  defendant. 

The  case  of  Quiglcy  v.  Thatcher,  207  N.  Y.  66,  100  N.  E.  596,  which 
applied  the  provisions  of  Labor  Law  (Consol.  Laws^  c.  31)  §  18,  is  ob- 
viously no  authority  for  plaintiff,  as  the  cause  of  action  airose  in  New 
Jersey,  where  the  provisicHis  of  statutes  of  the  state  of  New  York  have 
no  force. 

Judgment  and  order  reversed,  and  new  trial  granted ;  costs  to  abide 
the  event. 

JENKS,  P.  J.,  and  THOMAS,  J.,  concur. 

RICH  and  KELLY,  JJ.,  concur,  upon  the  second  ground  stated  in 
the  opinion,  as  to  the  error  in  the  exclusion  of  evidence. 
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Petition  of  ROUNDS, 

In  re  DUTTON'S  WILI* 

(Supreme  Court,  Special  Term,  Krle  County.    December  2,  1918.) 

1.  PEBPKTtimss  ^ss>6(4) — Wills. 

Where  will  provides  that  tnist  should  continue  iintil  certain  benefi- 
ciary reached  age  of  25  years,  it  will  be  coostraed  to  mean  that  tnut 
should  terminate  sooner,  if  such  beneficiary  should  die,  where  otherwise 
will  would  have  offended  statute  against  perpetuities. 

2.  WffLLs  ^=»447 — Construction — LEQALrrr  of  Provision — "Youngest  Suir 

viviNO  Grandchild." 

Where  a  will  gave  property  in  trust  until  such  time  as  ''my  youngest 
surviving  grandchild  shall  have  attained  the  age  of  twenty-live  years," 
rather  than  offend  statute  against  perpetuities,  courts  will  construe 
"youngest  surviving  grandchild"  to  mean  youngest  child  living  at  death  of 
testator. 
8.  Wills  i[^..j  116— Ambiguity. 

Where  language  of  will  is  ambiguous,  it  is  duty  of  court  to  ao  consoae 
it  as  to  uphold  will. 
4.  Perpetuities  <8=»6(4) — Trusts. 

The  limitation  of  a  trust  estate  for  an  arbitrary  period  is  valid,  If  an 
earlier  termination  is  called  for  upon  the  expiration  of  two  lives,  in 
which  case  the  income  may  in  the  meantime  be  divided  among  any  number 
of  successive  lives. 

6.  Descent  and  Distbibxttion  ^=s>15— Statutes — ^Estate  Coming  Thbouor 
Mother. 

Where  a  child  gets  property  through  the  will  of  a  grandmother  on  his 
mother's  side,  on  the  child's  death  without  issue,  it  will  go  to  the  mother, 
and  not  the  father,  under  Decedent  Estate  Law,  |  84. 

In  the  matter  of  the  petition  of  Edith  Duttoji  Clarke  Rounds  for 
the  appointment  of  a  trustee  to  execute  a  trust  left  unexecuted  under 
the  will  of  Lorinda  B.  Dutton,  deceased,  and  to  convey  certain  prop- 
erty.   Granted. 

Ansley  Wilcox,  of  Buffalo,  for  petitioner. 

George  H.  Smith,  of  Schenectady,  guardian  ad  litem,  for  minor. 

WHEELER,  J.  Lorinda  B.  Ehitton  died,  leaving  a  last  will  and 
testament,  which  was  admitted  to  probate  by  the  surrogate  of  Erie 
county  on  September  13,  1892.  After  making  certain  bequests,  by 
the  fourth  clause  of  the  will  the  testatrix  provided: 

"Fourth.  I  give,  devise  and  bequeath,  all  of  my  real  estate,  subject  only  to 
the  above  mentioned  charge  in  favor  of  Eliza  Parmelle,  as  follows:  To  my 
daughter,  the  said  Eliza  Dutton  Clarke,  for  the  term  of  her  natural  life  and 
upon  her  death  In  trust,  to  my  trustee  hereinafter  named,  to  divide  into  four 
equal  parts,  to  lease  the  same  and  to  collect  the  rents  Issues  and  profits  there- 
of and  to  pay  and  divide  the  same  among  my  four  grandchildren,  diildrcn  of 
my  said  daughter,  viz.  Edith  D.  Clarke,  Edward  D.  Clarke,  Townsend  D.  Clarke, 
and  Stephen  D.  Clarke,  in  equal  shares  equally,  until  such  time  as  my  young- 
est surviving  grandchild  shall  have  attained  to  the  age  of  25  years  at  which 
time  my  trustee  shall  convey,  assign  and  transfer  the  shares  of  my  real  estate 
producing  the  aforesaid  rents,  issues  and  profits,  respeGHY^y,  to  each  of  my 
said  grandchildren,  and  in  case  any  one  of  my  aald  grandchildren  shall  die 
leaving  lawful  issue  at  any  time  previous  to  the  time  above  limited  for  the 
distribution  of  my  real  estate,  then  the  title  of  such  part  of  my  real  estate  as 

^s^For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  it  Indexes 
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was  set  apart  for  the  grandchild  or  grabdehlldren  so  dying,  shall  immedlateljr 
vest  in  the  said  lawful  issue  of  such  grandchild  or  granddiildren.  But  if 
any  such  grandchildren  should  die  before  the  said  youngest  grandchild  at- 
tains the  age  of  25  years  and  t^rlthout  leaving  lawful  issue  then  the  ^are  or 
portion  of  the  one  so  dying  shall  become  and  form  a  part  of  my  residuary 
estate  for  the  bc^nellt  of  all  my  grandchildren  in  the  same  share  and  under  the 
same  trusts  and  limitations  as  are  provided  in  this  elause  of  my  will  in  all 
respects  as  if  such  share  or  portion  had  been  included  and  formed  part  of  the 
original  diTision." 

She  appointed  her  son-in-law,  Stephen  C.  Cbrke,  trustee  to  carry 
out  the  trusts  by  the  fourth  clause  created.  Eliza  Dutton  Clarke  was 
her  daughter  and  sole  heir  at  law.  Stephen  C.  Clarke,  the  trustee, 
died  'on  May  4,  1908.  EKza  Dutton  Clarke  is  also  dead.  She  left  a 
last  will  and  testament,  wherein  and  whereby  she  devised  and  bcF- 
queathed  the  bulk  of  her  estate  in  trust  for  the  benefit  of  the  peti- 
tioner, Edith  Dutton  Clarke  Rounds,  for  life,  with  remainder  over  to 
the  children  of  Mrs.  Rounds. 

The  brothers  of  Mrs.  Rounds,  Edward  D.  Clarke,  Townsend  D. 

Clarke,  and  Stephen  D.  Clarke,  the  three  grandsons  mentioned  in  the 

fourth  clause  of  Mrs.  Dutton's  will,  are  all  dead— «11  dying  intestate 

and  without  issue.    The  real  question  presented  is  the  validity  of  the 

•  trust  created  by  the  fourth  clause  of  Mrs.Dutton's  will. 

[1]  If  the  will  is  to  be  construed  as  providing*  for  the  continuation 
of  the  trust  until  Stephen  D.  Clarke  reached  the  age  of  25,  without 
the  possibility  of  art  earlier  termination  in  the  event  of  his  death  prior 
thereto,  then  the  will  offended  against  the  provisions  of  the  statute 
against  perpetuitiies,  prohibiting  the  suspension  of  the  power  of  aliena- 
tion for  more  than  two  lives  in  being  at  the  time  of  the  creation  of 
the  trust.    Real  Property  Law  (ConsoL  Laws,  c,  50)  §  42. 

The  courts,  however,  have  construed  similar  pwrovisions  in  other 
trust  instruments  to  mean  that  the  trust  is  to  terminate  on  the  per- 
son attaining  the  age  specified,  or  sooner  in  the  event  of  his  death 
before  specified  age  is  attained.  Appdl  v.  Appell,  177  App.  Div.  570, 
164  N.  Y.  Supp.  246,  affirmed  without  opinion  in  221  N.  Y.  602,  117 
N.  E.  1060;  Sawyer  v.  Cubby,  146  N.  Y.  192,  40  N.  E.  869;  Burke 
V.  O'Brien,  115  App.  Div.  574,  100  N.  Y.  Supp.  1048;  Coston  v.  Cos- 
ton,  118  App.  Div.  1,  103  N.  Y.  Supp.  307;  Matter  of  Lally,  136  App. 
Div.  781, 121  N.  Y.  Supp.  467,  affirmed  198  N,  Y.  608,  92  N.  E.  1089. 

The  courts  appear  to  have  supplied  by  way  of  necessary  impHca- 
tion  the  words  "or  sooner'*  as  expressing  the  real  intention  of  the 
creator  of  such  a  trust.  Consequently  it  cannot  be  held  that  the  trust 
clause  of  Mrs.  Dutton's  will  is  void  for  the  reason  suggested. 

[2]  It  may  be.  further  suggested  that  the  trust  .offends  the  statute 
because  the  words  "any  youngest  surviving  grandchild'*  refers,  not 
to  the  youngest  surviving  grandchild  at  the  time  of  the  death  of  Mrs. 
Dutton,  but  is  used  to  designate  the  youngest  surviving  grandchild  whp 
may  live  to  attain  the  age  of  25  years.  In  other  words,  had  Stephen 
D.  Clarke,  the  youngiest  of  the  grandchildren,  died  before  attaining 
twenty-five,  then  the  trust  would  terminate  upon  the  next  older  liv- 
ing grandchild  reaching  25.  If  such  a  construction  were  to  prevail, 
then  clearly  the  trust  clause  offended  the  statute  and  would  be  void. 
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because  tMider  the  terms  of  the  will  it  was  quite  possible  that  the  dura- 
tion! of  the  trust  would  not  be  limited  to  two  lives  in  being,  but  to 
three  or  more,  and  the  trust  would  fail  on  that  account.  A  reading 
of  the  trust  clause  of  the  will  upon  first  impressions  might  lead  to 
that  inference,  but  it  is  held  that,  where  the  words  "youngest  sur- 
viving child  or  grandchild"  are  used,  it  means  the  young^est  who  sur- 
vives the  testatrix.  Boecher  v.  Smada  Realty  Co.,  164  App.  Div.  837, 
ISO  N.  Y.  Supp.  263;  Matteson  v.  Falser,  56  App.  Div.  91,  67  N.  Y. 
Supp.  612,  affirmed  in  173  N.  Y.  404, 66  N.  E*  110;  Burke  v.  O'Brien, 
lis  App.  Div.  574,  100  N.  Y.  Supp.  1048;  Coston  v,  Coston,  118 
App.  Div.  1,  103  N.  Y.  Supp.  307. 

[3]  Where  the  language  is  ambiguous,  it  is  the  duty  of  the  court 
to  so  construe  it  as  to  uphold  the  will.  Hopkins  v.  Kent,  145  N.  Y. 
367,  40  N.  E.  4;  Jacoby  v.  Jacoby,  188  N.' Y.  124,  80  N.  E.  676; 
Boecher  v.  Smada  Realty  Co^.  164  App.  Div.  838,  ISO  N.  Y.  Supp. 
263.  In  the  light  of  these  decisions,  it  would  seem  that  the  trust 
created  by  Mrs.  Dutton's' Will  was,  by  its  terms,  to  end  upon  her  grand- 
son Stephen  D.  Clarke  attaining  the  age  of  25  years,  or  sooner  in 
the  event  of  his  death  prior  to  that  date.  The  duration  of  the  trust 
was  therefore  measured  by  the  lives  of  Mrs.  Garke  and  of  her  son 
Stephen,  and  kept  within-  the  limits  permitted  by  the  statute, 

[4]  A  limitation  of  a  trust  estate  for  an  arbitrary  period  is  held 
valid,  if  an  earlier  termination  is  called  for  upon  the  expiration  of 
two  lives,  in  which  case  the  income  may  in  the  meantime  be  divided 
among  any  number  of  successive  lives.,  Schennerbora  v.  Cotting,  131 
N.  Y.  48,  29  N.  E.  980.  We  consequently  hold  that  the  trust  created 
by  Mrs.  Dutton's  will  is  a  valid  one,  and  (hat  it  terminated  in  1900, 
when  the  youngest  surviving  grandson^  Stephen  D.  Clarke,  reached 
the  age  of  25  years.  Prior  to  that  date,  however,  his  brothers  Ed- 
ward D.  Clarke  and  Townsend  D.  Clarke  both  died  intestate  and  with- 
out issue.  Consequently,  under  the  provisions  of  the  will,  their  re- 
spective shares  fell  into  the  residuary  estate — 

**f or  the  benefit  of  all  my  grandcbildren  In  the  same  sliare  and  under  the  same 
trusts  and  limitations  as  provided  In  this  clause  of  my  will  in  all  respects  as  U 
BMciJL  shore  or  porticHi  had  been  indaded  and  formed  a  iwrt  of  the  orislmU 
division." 

[5]  It  follows  that  on  the  terminatiom  of  the  trust  in  1900  the  peti- 
tioner, Edith  Dutton  Clarke  Rounds,  became  entitled  to  a  conveyance 
of  one-half  the  real  estate  held  in  trust,  and  her  surviving  brother, 
Stephen  D.  Clarke,  of  the  other  half.  Stephen  D.  Clarke  died  intes- 
tate and  without  issue  in  1905.  His  father,  Stephen  C.  Clarke,  and 
his  mother,  Eliza  D.  Clarke,  both  survived  the  son  Stephen.  The  fa- 
ther, Stephen  C.  Clarke,  would  ordinarily  bave  taken  the  inheritance 
of  the  son  in  any  real  estate  owned  by  him,  and  section  84  of  the 
Decedent  Estate  Law  (Consol.  Laws,  c.  13)  so  provides  **imtess  the 
inheritance  came  to  the  intestate  on  the  part  of  the  mother.^*  The 
son's  interest  in  the  real  estate  in  fact  did  come  to  him  **on  the  part 
of  the  mother''  as  that  term  is  defined  by  section  80  of  the  same  stat- 
ute, declaring  it  includes  T 
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*^Sif0rp  ease  «>Wer«  the  MkeriUntee  ehall  hmve  c(me  to  the  kUefftate  6y  de- 
iHae,  gift  or  descent  from  the  parent  referred  to,  or  from  any  relation  of  the 
blood  of  such  parent" 

Coming  through  the  will  of  Mrs.  Datton,  the  mother  of  his  mother, 
this  real  estate  must  be  deemed  to  have  come  to  the  grandson,  Stephen 
D.  Clarke,  on  the  part  of  the  mother,  and  consequently  his  father, 
Stephen  C.  Clarke,  did  not  inherit  from  his  son  his  interest  in  the 
property  in  question ;  but  by  the  express  provisions  of  section  85 
of  the  statute,  his  mother,  Eliza  D<  Clarke,  took  a  life  estate,  and  his 
sister,  Edith  Button  Clarke  Rounds,  inherited  the  reversion.  Upon 
Mrs.  Clarke's  death,  her  daughter  tfierefore  became  the  absolute  owner 
of  the  entire  real  estate,  one  half  by  virtue  of  the  provisions  of  Mrs: 
Dutton's  will,  and  the  other  half  as  heir  at«law  of  her  brother,  Stephen 
D.  Clarke, 

It  probaMy  would  be  unnecessary  for  a  formal  conveyance  from  a 
trustee  imder  Mrs.  Duttdn's  will  to  vest  a  1^1  title  in  Mrs.  Rounds  j 
but  as  conveyancers  passing  title  might  possibly  raise  a  question  as  to 
title  without  such  a  ocmveyance,  and  as  no  harm  can  come  from  the 
appointment  of  some  one  to  f  ortrially  execute  such  an  instrument,  the 
prayer  of  the  petition  is  granted. 

So  ordered. 


%  GOLDBERG  r.  BURROWS  et  al. 

(Supreme  Court,  At)pellate  Dlvifllan,  First  Department    December  6,  1918.) 

New  Teiai.  <»s»6&~SEiTisro  Aside  Vesdici;. 

Wbare  there  wafi  a  sharp  oonflict  in  testimooy  by  witnesses,  number 
being  equally  diyided,  and  a  vigorous  attack  was  made  upon  credibility 
of  principal  witness  for  plaintifT,  who  gave  the  only  comprehensible  ac- 
count of  the  accident,  it  was  error  to  set  aside  a  verdict  for  defendant, 
where  it  could  be  fairly  inferred  that  the  jury  refused  to  believe  plaln- 
tUTs  principal  witness. 

Appeal  from  Special  Term,  Nev/  York  County. 

Action  by  David  Goldberg,  an  infant,  etc.,  against  Joseph  S.  Bur- 
rows, impleaded,  etc.  From  an  order  granting  plaintiff's  motion  to  set 
aside  a  verdict  for  the  named  defendant,  the  latter  appeals.  Reversed, 
and  verdict  reinstated. 

Argued  before  CLARKE,  P.  T.,  and  DOWLING,  SMITH, 
SHEARN,  and  MERRELL,' JJ. 

Fred  H.  Rees,  of  New  York  City,  for  appellant. 
Lewis  A.  Rosen,  of  New  York  City  (Moses  Feltenstein,  of  New 
York  city,  of  counsel),  for  respondent. 

SHEARN,  J..  The  learned  trial  justice  was  strongly  convinced 
that  the  plaintiff  ought  to  recover,  for  without  taking  briefs  or  hav- 
ing the  minutes  written  out  he  instantly  set  aside  the  verdict.  A  delib- 
erate examination  of  the  record  discloses  a  sharp  and  irreconcilable 
difference  between  the  account  of  the  accident  as  given  by  the  wit- 
nesses called  by  the  contending  parties,  that  the  number  of  eyewitness- 
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es  was  quite  evenly  divided,  and  that  a  vigorous  attack  was  made  up- 
on the  credibility  of  the  principal  witness  for  the.  plaintiff  and  one  of 
the  main  witnesses  for  the  defendant.  The  plaintiff's  witness,  whose 
credibility  was  assailed,  was  the  only  one  who  gave  a  comprehensible 
account  of  the  accident. 

From  the  verdict  in  favor  of  the  defendant,  it  may  be  fairly  infer- 
red that  the  jury  refused  to  believe  this  witness.  The  weight  of  the 
evidence  was  to  be  determined  by  the  court  in  passing  upon  tfie  motion 
to  set  aside  the  verdict,  but  it  should  be  borne  in  mind  that  the  credi- 
bility of  witnesses  is  peculiarly  for  the  jury.  While  the  trial  justice  is 
authorized  to  and  should  set  aside  a  verdict  which  is  palpably  against 
the  weight  of  the  evidence,  and  while  this  court  is  loath  to  review  the 
exercise  of  such  power,  yet -in  such  a  case  as  has  been  outlined,  where, 
as  we  find,  there  was  not  even  a  fair  preponderance  of  evidence  in 
favor  of  the  plaintiff,  if  the  jury  rejected  the  testimony  of  plaintiff's 
principal  witness,  we  feel  bound  to  hold  that  the  verdict  was  improper- 
ly set  aside. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
verdict  reinstated.    Order  filed.    All  concur. 


SCHWARTZ  v.  CHATHAM  &  PHENIX  NAT.  BANK  OP  CITY  OF  NEW 

YORK. 

(Supreme  Court,  AppeUate  Division,  Second  Department    Noyember  22,  lOlSw) 

1.  Libel  and  Slandeb  ^=5>7(12) — Charge  of  Fobgebt. 

WWtlng  by  bank  of  word  "For^rj"  across  face  of  check  returned  to 
payee,  where  depositor  had  signed  check  Intended  for  association  of  bank 
employes,  under  the  name  of  the  association  indistinctly  stamped  on 
check,  without  knowledge  that  check  was  not  an  ordinary  (*eck,  it  having 
been  given  him  upon  his  request  ^or  check  book,  was  a  charge  of  forgery. 

2.  Libel  and  Slandeb  ^=»71 — Chabge  of  Fobgebt — Defense. 

In  a  depositor's  action  against  bank  for  libel  and  slander,  because  of 
returning  check  to  payee  with  word  "Forgery^  written  across  its  face,  It 
was  no  defense  that,  depositor  having  signed  his  own  name,  the  imputa- 
tion of  forgery  would  riot  be  against  him.  but  tliat  it  would  be  understood 
that  some  unknown  person  had  signed  name. 
8.  Libel  and  Slandbb  ^5s»44(1),  46 — 0hab6b  of  Fobgebt — ^Acnoif  AoAmsT 
Bank — ^Pbivilegb. 

Bank  was  not  privileged  to  write  the  word  "Forgery"  across  face  of 
check,  signed  by  depositor  by  mistake  on  check  intended  for  assodatioD 
of  bank  employes,  this  not  being  required  for  proper  protection  of  defenfl- 
ant,  or  the  collecting  bank ;  it  bt^ng  sufficient,  in  returnlBg  ciieclc  to  payee, 
to  attach  check  to  return  slip,  marked  "Signature  incorrect" 

4.  Libel  and  Slandeb  ^=»121(1)— Chabge  of  Fobgebt — Excessive  Damages. 

Where  bank,  without  malice  and  by  mistake  wrote  the  word  "Forgery" 
across  face  of  check  returned  to  payee,  verdict  assessing  bank  $1,000  dam- 
ages per  check,  where  there  were  six  checks,  there  being  no  basis  for  puni- 
tive damages,  and  the  amount  being  out  of  porportiou  to  the  embarrass- 
ment and  injury,  will  be  reduced  to  $500  per  diedE. 

5.  Appeal  and  Eebob  ^=»1140(2) — Conditional  Revbbsal — ^Damages — ^Puni- 

tive Damages. 

Even  where  punitive  damages  are  recoverable,  an  excessive  verdict  may 
be  reduced. 

^csFor  otber  cases  see  same  topic  A  KBT-NUMBSSR  la  aU  Key-Kwnterod  Digcets  ^  Indexes 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Numan  Schwartz  against  the  Chatham  &  Phenix  National 
Bank  of  the  City  of  New  York.  From  judgment  for  plaintiff,  and 
order  denying  motion  for  new  trial,  defendant  appeals.  Affirmed,  on 
condition. 

Argued  before  THOMAS,  MILLS,  RICH,  PUTNAM,  and  KEL- 
LY, JJ. 

Malcolm  R.  Lawrence,  of  New  York  City  (Frank  R.  Lawrence,  of 
New  York  City,  on  the  brief),  for  appellant. 
Frank  W.  Holmes,  of  Brooklyn,  for  respondent 

PUTNAM,  J.  The  Century  Bank  had  a  branch,  called  the  "Jef- 
ferson Branch,"  located  at  Grand  street  and  the  Bowery.  It  had 
united  with  a  smaller  concern  called  the  Mutual  Alliance  Trust  Com- 
pany. This  consolidation  was  on  January  13,  1915.  The  Century 
Bank  has  been  absorbed  by  the  Chatham  &  Phenix  National  Bank, 
the  above-named  defendant. 

Plaintiff,  a  married  man,  aged  about  40,  had  been  20  years  with  the 
Singer  Sewing  Machine  Company.  Among  side  lines  of  business  were 
the  National  Veal  Company  and  the  Eagle  Amusement  Company,  in 
connection  with  which  he  had  a  checking  account  since  1907  in  his 
individual  name  with  the  Mutual  Alliance  Trust  Company.  He  had 
also  obtained  loans  from  that  Trust  Company,  sometimes  for  as  much 
as  $2,000.  With  other  depositors,  plaintiff  received  notice  of  this 
merger  with  the  Century  Bank,  but  was  informed  that  he  could  keep 
on  using  the  same  deposit  book  and  the  same  check  book. 

Plaintiff  continued  his  business,  making  such  a  deposit  with  the  re- 
ceiving teller  on  Saturday,  January  16,  1915.  As  his  old  check  book 
was  used  up,  he  asked  for  a  new  one.  The  teller  handed  him  out  a 
pocket  check  book.  It  was  not  a  new  blank  check  book.  The  first 
pages  had  been  already  used,  and  17  forms  of  checks  torn  out.  At  the 
foot  of  the  first  blank  checks,  in  indistinct  purple  print,  apparently 
from  a  rubber  stamp,  was  impressed  "J^ff^^son  Branch  Clerks'  Loan 
Association,"  intended  to  have  some  official  signature  beneath.  Plain- 
tiff did  not  regard  this  as  peculiar.  Having  entered  his  balance,  he 
proceeded  to  draw  his  usual  Saturday  checks  for  small  sums.  They 
were  numbered  from  700  to  712.  On  the  lower  signature  line  he  wrote 
the  name  "N.  Schwartz,"  which  was  the  signature  he  had  previously 
used.  In  a  few  days  these  checks  came  back  with  a  return  slip  on 
which  was  marked  the  printed  words  ''Signature  incorrect,"  and  the 
word  "Forgery"  written  across  the  face.  The  check  No.  703,  given 
to  the  General  Film  Company  for  $10,  was  the  first  one  so  returned. 

Plaintiff  was  asked  to  call  on  the  General  Film  Company,  and  did 
so  on  January  21st  (Thursday),  when  he  was  told  that  anotjier  of 
his  checks  had  come  back,  bearing  the  word  "Forgery" ;  also  that  the 
hank  had  denied  that  they  had  any  such  account.  The  JFilm  Company 
had  written  plaintiff  that  day,  after  this  second  returned  check,  in 
rather  sharp  terms.  When  plaintiff  went  to  the  Century  Bank,  the 
receiving  teller^  whom  plaintiff'  knew,  said  he  was  not  aware  of  this 
difficulty.    He  asked  plaintiff,  to  :bring  in  his  checks. 
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On  January  23d,  plaintiff  came  to  the  bank,  bringing  four  of  these 
returned  checks.  Plaintiff  was  then  told  that  he  had  no  account  with 
the  Jefferson  Branch  Clerks*  Association.  Plaintiff  said  he  had  not 
regarded  that  lettering,  supposing  it  was  a  designation  of  the  Jefferson 
Branch,  Plaintiff  was  then  directed  to  see  the  paying  teller.  The 
paying  teller  (who  did  not  know  plaintiff)  also  reminded  him  that  he 
was  not  a  depositor  of  the  Jefferson  Branch  Clerks'  Association. 
Plaintiff  pointed  out  that  he  had  signed  as  N.  Schwartz,  and  did  not 
pretend  to  be  a  treasurer  or  a  president.  The  paying  teller  said,  ac- 
cording to  plaintiff :  "It  is  a  forgery.  We  put  it  on  there  and  we  can't 
change  it."  He  referred  plaintiff  to  Mr.  Clinkunbroomer,  who  had 
been  vice  president  of  the  Alliance  Trust  Company;  and  was  then  cash- 
ier in  this  Century  Bank.  He  had  Jong  known  plaintiff,  and  had  made 
him  small  loans.  After  plaintiff  had  stated  his  grievance,  he  testified 
that  Mr.  Clinkunbroomer  said:  "It  is  a  mistake.  We  will  call  that 
back."  He  said :  "I  am  going  to  write  a  letter  to  these  people.  It  is  a 
mistake."  After  plaintiff  had  testified  that  he  had  shown  the  checks  to 
Mr.  Clinkunbroomer,  he  was  asked  : 

"Q.  Did  he  say  anything  about  what  was  written  on  them?    A.  He  saw 
them  marked  forgery.    He  said,  "That  is  wlptat  it  is,'  he  aaid. 
''Q.  Did  he  say  anything  about  who  did  it?    A.  Well,  he  said.  *We  did  it'  "^ 

Mr.  Clinkunbroomer  denies  that  he  admitted  the  bank  had  put  the 
word  "Forgery"  on  these  checks.  Plsdntiff  had  not  noticed  this  stamp 
at  the  foot  of  the  checks  before  the  bank  teller  called  attention  to  it 
on  January  21st.  He  supposed  the  lettering  was  merely  to  designate 
that  branch  of  the  bank. 

Eight  witnesses  were  called,  showing  in  detail  how  the  other  checks, 
set  forth  in  the  counts  of  the  complaint,  had  been  repudiated  and  re- 
turned with  the  same  characterization  of  '*Forgery."  Thereby  he 
showed  the  publication  of  the  libel. 

Defendant  proved  the  consolidation  with  the  Mutual  Alliance  Trust 
Company,  and  the  sending  out  of  a  notice  to  their  customers.  Proof 
was  given  of  an  association  of  bank  clerks  called  "Jefferson  Branch 
Clerks'  Loan  Association,"  with  a  division  of  profits  at  the  end  of 
the  year.    Plaintiff,  of  course,  was  not  a  member. 

The  mode  of  paying  checks  that  came  through  the  clearing  house 
was  described.  Such  a  volume  of  checks  are  divided  alphabetically 
among  different  clerks  or  bookkeepers,  and  do  not  come  under  the 
paying  teller's  notice.  Where  the  bank  on  whom  the  check  has  been 
drawn  considers  the  check  irregular,  the  custom  is  to  attach  a  return 
slip,  on  which  the  objection  is  indicated,  as  already  stated. 

While  the  answer  denied  that  defendant  wrote  the  word  ''Forgery^ 
upon  these  checks,  it  pleads  a  custom  to  mark  on  returned  checks 
the  reason  for  the  return  of  a  check  unpaid,  so  as  to  protect  the  clear- 
ing house  and  associated  banks,  "as  well  as  the  payees  and  indors- 
ers  of  said  check;  that  in  fact  said  aforementioned  check  was  so 
presented  through  such  source,  and  was  returned  through  the  same 
source  with  the  writing  thereon,  in  accordance  with  said  custom  and 
for  such  purpose  aforementioned." 

[1]  Both  as  matter  of  pleading  and  of  testimony,  the  word  **For- 
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gtry"  was  evidently  written  on  these  checks  by  defendant's  employ- 
es. This  actiozl  amoimted'  to  a  charge  of  forgery  llgainst  the  plain- 
tiff;  at  least,  on  this  evidence,  the  jury  could  properly  find  that  it  would 
be  so  understood  by  the  persons  to  whom  the  returned  checks  passed. 

[2]  Here  appellant  urges  a  fine  distinction:  Plaintiff  being  the 
drawer  of  his  own  checks,  that  the  imputation  of  forgery  would  not 
be  against  him,  but  would  only  be  understood  that  some  unknown 
person  had  written  Ihat  name*  Of  course,,  the  defamatory  words 
must  point  to  the  plaintiff.  But  would  not  a  business  man»  receiving 
back  irom  the  bank  a  returned  check  he -had  taken  as  good,  with  the 
word  "Forgery"  on  it,  naturally  infer  that  such  a  charge  was  made 
against  the  drawer  of  the  check?  Placing  a  genuine  signature  on  an 
instrument  may  be  a  forgery.  Had  it  been  the  intent  to  draw  against 
the  funds  of  this  Jefferson  Branch  Clerks'  Association,  it  would 
amount  to  such  a  crime,  and  that  was  what  this  diarge  would  nat- 
urally suggest. 

[3]  I  think  the  privilege  covered  no  more  than  such  use  of  the  re- 
turn slip  customarily  attached  to  checks  that  are  refused  payment. 
The  last  printed  wording,  "Signature  incorrect,"  which  was  check- 
ed in  ink,  sufficiently  set  forth  the  ground  for  returning  the  check. 
To  write  across  the  face  of  the  check  the  word  "Forgery"  was  char- 
acterization not  required  for  any  proper  protection  of  the  defendant 
or  the  collecting  bank. 

[4,  5]  This  court  has  recognized  that  the  amount  of  damages  in 
actions  for  libel  or  slander  are  peculiarly  for  the  jury,  and  cannot  be 
standardized.  But  here  was  a  series  of  blunders  arising  out  of  pe- 
culiar circumstances.  No, malice  appeared.  When  informed  of  the 
wrong,  the  cashier  admitted*  the  mistake  and  offered  to  write  a  let- 
ter to  the  people  who  had  received  the  returned  checks.  This  plain- 
tiff declined.  We  have  no  basis  for  an3rthing  like  punitive  damages. 
Such  a  charge  in  a  public  maimer  would  be  different.  In  returning 
checks,  the  bank  attributed,  them  as  drawn  on  an  account  where  plain- 
tiff had  no  right  to  draw.  Such  an  error,  though  without  legal  ex- 
cuse, is  not  like  ordinary  libels.  Even  where  pvmitive  damages  are 
recoverable,  an  excessive  verdict  may  be  reduced.  Holmes  v.  Tones, 
121  N.  Y.  467,  24  N.  E.  701;  Riker  v.  Clopton,  83  App.  Div.  310, 
82  N.  Y,  Supp.  65.  Here  was  no  wanton  attack.  The  heavy  punish- 
ment of  this  verdict  is  out  of  proportion  to  the  embarrassment  and 
injury  by  these  mistakes.  We  are  agreed  that  the  verdict  should  be 
reduced  to  $500  on  each  count,  making  a  total  for  the  six  counts  of 
$3,000.  ^ 

I  advise,  therefore,  that  the  judgment  and  order  appealed  iFrom  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event,  unless 
within  20  days  plaintiff  stipulate  to  reduce  the  amount  of  the  verdict 
to  $3,000,  in  which  event  the  judgment,  as  so  modified,  and  the  order, 
are  affirmed,  without  costs.    AH  concur. 
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NBLSON  V.  LAKE  SHORE  &  M.  &  RT.  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    November  20,  1W8.^ 

1.  Railboads  ^=s>326(3) — Cbossino  Accipent — ^Disregard  of  Closed  Gates. 

The  barring  of  railroad  crossing  by  gates  Is  notice  to  persons  not  yet 
upon  the  crossing  that  the  crossing  is  to  be  used  exclusively  by  the  rail- 
road. 

2.  Railboads  ^=9312(14),  816(1) — Cabe  in  Operation  or  Train  Whebb  Gars 

ABB  Closed. 

Persons  not  yet  upon  a  railroad  crossing,  being  notliSed  by  the  closing  of 
gates  that  the  crossing  is  to  be  used  exclufdvely  by  the  railroad,  no  negli- 
gence of  the  railroad  could  be  predicated  on  the  speed  of  the  train,  or 
the  absence  of  warning  by  whistle,  bell,  or  headlight. 

3.  Railroads  ^=9835(1) — Crossing  Accidents— Effect  of  Contbibutobt  Nbo- 

LIGENCB. 

If  plalntlfl  and  companion  went  upon  railroad  crossing  aft^  the  gates 
were  closed,  the  fact  that  plaintiff  made  an  effort  to  rescue  his  com- 
panion from  an  approaching  train  was  no  basis  for  a  cause  of  action 
against  defendant,  who  was  not  guilty  of  negllgenca 

Lambert,  J.,  dissenting. 

Appeal  from  Trial  Term,  Chautauqua  County. 

Action  by  (^orge  Nelson  against  the  Lake  Shore  Si  Michigan  South- 
em  Railway  Company.  Judgment  for  plaintiflF,  and  order  denying  mo- 
tion for  new  trial,  and  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  before  KRUSE,  P.  J.,  and  POOTE,  LAMBERT,  DE  AN- 
GELIS,  and  HUBBS,  JJ. 

R.  C.  Vaughan  and  Hoyt  &  Spratt,  all  of  Buffalo,  for  ai^ellant. 
Nelson  J.  Palmer,  of  Dunkirk,  for  respondent. 

DE  ANGELIS,  J.  The  plaintiff  has  a  judgment  for  damages  for 
personal  injuries  sustained  by  him  when  defendant's  locomotive,  draw- 
ing a  passenger  train,  collided  with  him  at  a  city  grade  crossing,  owing 
to  the  engineer's  alleged  negligent  management  of  the  locomotive. 
The  grounds  of  defense  were  absence  of  negligence  in  the  management 
of  the  locomotive  and  failure  of  plaintiff  to  show  freedom  from  con- 
tributory negligence. 

One  Hatch,  who  accompanied  the  plaintiff  upon  the  crossing,  was 
killed.  An  action  brought  by  Hatch's  widow,  as  administratrix  of 
his  estate,  was  tried  three  times.  The  first  and  second  trials  resulted 
in  verdicts  for  the  plaintiff.  Upon  appeals  to  this  court  judgments 
upon  the  verdicts  were  reversed  and  new  trials  ordered.  156  App. 
Div.  394,  141  N.  Y.  Supp.  1055;  159  App.  Div.  596,  145  N.  Y.  Supp. 
781.  The  third  trial  resulted  in  a  nonsuit  at  the  close  of  all  the  evi- 
dence. On  appeal  this  court  affirmed  the  judgment  of  nonsuit  (167 
App.  Div.  958,  152  N.  Y.  Supp.  1116),  and  the  judgment  entered  upon 
the  decision  was  affirmed  in  the  Court  of  Appeals  without  opinion 
(219  N.  Y.  650,  114  N.  E.  1068). 

The  evidence  upon  the  trial  of  this  action  does  not  differ  materially 
from  the  evidence  given  upon  the  several  trials  of  the  Hatch  Case, 

^ssFoi  otlitr  cmM8  see  tame  topic  4  KDT>NUMBBR  In  all  Key-Nomber^d  Dlcwts  A  Indexea 
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and  therefore  tbe  question  for  our  determination's  wUei^er  or  not, 
upon  the  doctrine  of  stare  decisis,  our  decision  in  the  Hatch  Case  re- 
quires us  to  reverse  the  judgment  under  review  and  dismiss  the  com- 
plaint. We  cannot  know  whether  or  not  the  Court  of  Appeals  af- 
firmed our  judgment  upon  the  gfround  that  the  defendant  was  not 
shown  guilty  of  actionable  negligence,  or  upon  the  ground  that  Hatch 
was  guilty  of  contributory  negligence.  If  we  should  hold  that  the  de- 
fendant was  not  guilty  of  actionable  negligence,  we  should,  of  course, 
dismiss  the  complaint.  If,  on  the  other  lund,  we  should  hold,  as  the 
trial  court  has  held,  that  the  question  of  the  defendant's  n^igence 
was  for  the  jury,  we  would  be  called  upon  to  decide  whether  or  not 
the  plaintiff's  case  can  be  fairly  distinguished  from  the  Hatch  Case, 
in  that  the  plaintiff's  conduct  in  the  instant  preceding  the  collision  was 
such  as  to  have  justified  the  trial  court  in  submitting  to  the  jury  the 
question  of  his  contributory  negligence,  updh  the  theory  that  die  jury 
might  have  found  that  he  voluntarily  {daced  himself  in  a  position  of 
danger  for  the  purpose  of  saving  the  life  of.  Hatch,  and  that  in  so 
doing  he  was  neither  rash  nor  reckless.  Somewhat  extended  refer- 
ence to  the  evidence  seems  to  me  to  be  necessary. 

Lion  street  is  one  of  the  public  streets  of  the  city  of  Dunkirk,  and 
runs  northerly  and  southerly.  The  defendant's  tracks  running  east- 
erly and  westerly  cross  Lion  street  at  right  angles  at  grade.  The 
crossing  is  protected  by  gates.  The  northerly  gate  is  in  two  parts; 
the  base  of  one  being  on  the  east  side,  and  that  of  the  other  on  the 
west  side,  of  the  street.  The  southerly  gate  has  but  one  arm,  whose 
base  is  on  the  east  side  of  the  street  Five  tracks  cross  the  street- 
Although  the  evidence  is  undisputed  that  Aese  tracks  are  of  the  stand- 
ard gauge — ^that  is  that  the  distance  between  the  rails  of  each  track 
is  4  feet  SYz  inches — the  plaintiff's  testimony  makes  the  rails  of  each 
track  5  feet  apart  from  center  to  center,  which  may  not  be  far  out 
of  the  way.  The  first  track  on  the  north  is  one  of  the  defendant's  sid- 
ings, and  its  northerly  rail  is  about  5  feet  from  the  northerly  gate. 
I  am  adopting  the  measurements  of  the  plaintiff,  which  differ  slightly 
from  those  of  the  defendant.  The  next  track  southerly  is  an  Erie 
siding,  and  its  northerly  rail  is  about  6  feet  from  the  southerly  rail 
of  the  siding  last  mentioned.  The  next  track  southerly  is  the  defend- 
ant's west-lx)und  track,  and  its  northerly  rail  is  about  11%  feet  from 
the  southerly  rail  of  the  sidii^  last  mentioned.  The  next  track  south- 
erly is  the  defendant's  east-bound  track,  and  its  northerly  rail  is  about 
8  feet  from  the  southerly  rail  of  the  defendant's  west-bound  track. 
The  next  track  southerly — ^that  is,  the  most  southerly  track — is  an  Erie 
track,  and  its  northerly  rail  is  about  17  feet  southerly  from  the  south- 
erly rail  of  the  defendant's  east-bound  track.  On  each  side  of  the 
crossing  there  is  a  plank  sidewalk.  The  crossing  gates  are  operated 
by  a  man  in  an  elevated  circular  structure  located  just  south  of  the 
defendant's  east-bound  track  and  just  at  the  east  edge  of  the  east 
sidewalk. 

The  defendant's  tracks  extend  easterly  from  the  edge  of  the  easterly 
sidewalk  on  Uon  street  straight,  to  a  point  970  feet  therefrom,  at 
which  point  they  begin  to  curve  to  the  north.    The  defendant's  sig- 
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tial  tower  is  1,395  feet  east  of  the  Lion  street  crossing;  is.  a  two-story 
building  and  is  about  12x20  feet.  It  is  about  9  feet  north  of  the  north 
rail  of  the  defendant's  west-bound  track.  To  a  person  standing  in 
the  middle  of  the  west-bound  track  on  the  Lion  street  crossing  a  loco- 
motive coming  from  the  east  would  be  first  visible  1,690  feet  there- 
from. There  is  a  semaphore  just  east  of  the  crossing  and  a  little  over 
7  feet  north  of  the  west-bound  track.  There  is  sdso  a  water  pipe 
about  6V^  feet  north  of  the  west-bound  track  and  about  78  feet  east 
of  the  crossing.  It  appears  that  there  is  a  great  number  of  switch 
lights  east  of  the  crossing  down  through  the  yard. 

On  the  night  of  Saturday,  April  6,  1912,  more  accurately  at  25 
minutes  after  1  o'clock,  the  7th  day  of  April,  1912,  the  plaintiff  and 
Hatch  were  collided  with  by  the  defendant's  locomotive,  drawing  the 
second  section  of  the  passenger  train  known  as  the  Twentieth  Cen- 
tury Limited,  and  movirij^  westerly  on  the  defendant's  west-bound 
track.  liatch  was  instantly  killed,  and  the  plaintiff  received  the  in- 
juries for  which  he  has  recovered  the  judgment  under  review. 

The  plaintiff  testified,  in  substance :  That  he  and  Hatch  approached 
the  crossing  on  Lion  street  from  the  north.  That  they  were  walking 
on  the  east  sidewalk,  and  had  gotten  15  or  20  feet  south  of  the  north- 
erly gate  when  the  gates  were  closed  down.  That  at  that  time  a  freight 
train  moving  easterly  on  the  defendant's  east-hound  track  was  about 
60  feet  west  of  the  crossing.  (It  must  be  borne  in  mind  tiiat  the  west- 
bound track  on  which  the  collision  occurred  was  between  these  pe- 
destrians and  the  east-botmd  track  which  was  occupied  by  the  freight 
train.)  That  he  and  Hatdi  stopped  and  waited  till  this  freight  train 
was  about  to  clear  the  crossing,  when  they  started  on  their  way  again 
over  the  crossing,  walking  slowly.  That  the  plaintiff  was  on  the  west 
side  of  the  sidewalk,  and  Hatch  was  on  the  east  side.  That  when  the 
plaintiff  reached  a  point  9  feet  north  of  the  north  rail  of  the  west- 
bound track,  and  Hatch  was  about  5  fecit  north  of  such  north  rail, 
they  stopped  again.  That  just  as  the  caboose  of  the  freight  train  was 
passing  off  the  crossing  they  started  forward  again,  and  when  Hatch 
was  stepping  upon  the  west-bound  track — ^was  practically  upon  the 
west-bound  track — and  the  plaintiff  was  4  or  5  feet  from  it,  he  saw 
the  Twentieth  Century  Limited  coming  towards  them  on  that  track, 
and  he  reached  to  save  Hatch — "reached  out  my  left  hand  to  grab 
him."  That  just  then  the  collision  occurred.  That  the  plaintiff  was 
thrown  about  30  feet  over  the  crossing,  and  Hatch  was  carried  to 
the  other  side  of  the  crossing  and  killed.  The  plaintiff  testified  fur- 
ther, in  substance,  that  as  he  approached  the  west-bound  track  he 
looked  along  the  tracks  both  easterly  and  westerly  rq>eatedly,  and 
that  he  neither  saw  nor  heard  the  Twentieth  Century  Limited  till  the 
collision  was  inevitable. 

This  is,  I  think,  a  fair  statement  of  the  plaintiff's  testimony,  although 
it  is  possible  that  the  jury  might  have  foken  a  slightly  different  view 
of  it  in  one  particular.    As  I  have  stated  it,  he  testified : 

*'Wlien  Hatch  was  stepping  upon  the  west-bound  track — was  practically 
upon  the  west-bound  track — and  the  plaintiff  was  4  or  5  feet  from  It,  he 
saw  the  Twentieth  O^tuiy  Ldmited.  coming  towards  them  on  tJhat  track;  and 
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he  reached  to  oare  Hfttdi— 'i^aclied  oat  iay  left  hand  fo  grab  him.'  That  lust 
then  the  colUaion  Qccaired.*' 

There  is  a  suggestion  in  the  plaintiffs  testimony  that,  as  he  stood 
at  a  point  9  feet  from  the  wftst-bound  track,  Hatch  having  stopped  and 
stood  5  feet  nearer  the  track,  Hatch  started  forward  before  the  plain- 
tiflF  did,  and  when  the  plaintiff  saw  the  train  coming,  and  Hatch's 
peril,  he  then  made  a  Jump  to  save  him.  There  is  no  substantial  basis 
for  the  suggestion.  The  counsel  for  the  plaintiff,  in  his  statement  of 
the  facts  in  his  brief,  makes  na  such  claim.  This  suggestion  is  in 
irreconcilable  conflict  with  all  of  the  rest  of  the  plaintiirs  testimony 
and  the  circumstances  of  the  case.  But  the  jury  might  have  found 
that  as  the  plaintiff,  moving  forward  as  Hatch  moved  forward,  reach- 
ed a  point  5  feet  from  the  track,  and  Hatch  was  practically  on  the 
track,  the  plaintiff  then  saw  the  train  coming  and  took  a  step  in  ad- 
vance, when  he  ''reached  out  my  [his]  left  hand  to  grab"  Hatch.  The 
overhang  of  the  locomotive — ^that  is,  the  projection  beyond  the  track 
on  each  side — is  26  inches;  that  is,  the  cylinder  and  pilot  beam  ex- 
tend beyond  the  track  26  inches. 

The  plaintiff  had  been  on  the  police  force  of  Dunkiiic  for  14  years. 
He  was  a  patrolman,  and  this  crossing  was  on  his  beat.  Hatch  was  a 
special  officer,  and  was  a  night  watchman  in  the  business  section  of  the 
city,  in  the  immediate  locality  of  the  crossing.  Both  of  these  men 
were  very  familiar  with  the  crossing,  the  location  of  all  the  tracks,  and 
the  location  of  the  defendant's  two  main  tracks.  They  were  very 
familiar  with  the  passing  of  the  night  trains  on  the  defendant's  tracks. 

The  evidence  tending  to  show  that  the  plaintiff  and  Hatch  were  al- 
ready on  the  crossing  south  of  the  north  gate  when  the  gates  went 
down  is  not  convincing.  The  pljuntiff  testified  to  that  condition  of 
things,  and  one  Bartos  corroborated  him.  It  appears  that  the  plaintiff. 
Hatch,  Bartos,  and  one  Allen  were  in  the  vicinity  of  the  crossing  a 
short  time  before  the  accident.  The  plaintiff  testified  that,  when  he 
and  Hatch  had  reached  a  point  15  or  20  feet  south  of  the  north  gate, 
both  the  north  and  south  gates  went  down.  Bartos  testified  that  he 
and  Allen  were  approaching  the  north  gate  when  it  "fell"  down  right 
in  front  of  them.  Allen,  called  as  a  witness  by  the  defendant,  tes- 
tified that  he  was  wiA  Bartos,  and  saw  the  plaintiff  on  Third  street, 
but  that  he  did  not  see  Hatch  at  all ;  that  neither  he  nor  Bartos  ap- 
proached the  north  gate ;  that  neither  he  nor  Bartos  saw  the  north  gate 
go  down ;  and  that  neither  he  nor  Bartos  saw  either  the  plaintiff  or 
Hatch  en  the  crossing. 

The  evidence  tending  to  show  that  the  Twentieth  Century  Limited 
passed  the  crossing  at  excessive  speed,  that  the  headlight  was  burning 
dimly,  if  at  all,  that  the  whistle  on  the  locomotive  was  not  blown,  and 
that  the  bell  on  the  locomotive  was  not  ringing,  was  not  convincing. 
The  plaintiff  did  not  undertake  to  testify  to  the  speed  of  the  train. 
Bohn,  the  hotel  man.  Knoll,  the  employ^  of  the  Erie  Railroad  Com- 
pany, and  Bartos,  testified  upon  this  subject.  Bohn  estimated  the 
speed  of  the  train  at  50  or  60  miles  an  hour;  Knoll»  at  50  miles  an 
hour ;  and  Bartos,  at  50  or  60  miles  an  hour.  Bohn  was  standing  at 
a  closed  window  at  some  distance  away  from  the  train.  Bartos  did 
172N.Y.S.— 49 
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not  see  the  train  at  all,  if  the  testimony  of  Allen  was  truthful.  KnoD 
was  1,295  feet  east  of  the  crossing  when  the  train  passed  him,  and, 
although  he  testified  that  the  speed  of  the  train  did  not  change  until 
it  passed  out  of  his  sight,  the  evidence  that  the  train  did  move  more 
slowly  at  the  crossing  partakes  of  more  probability  than  his  estimate 
of  the  speed  of  the  train  moving  away  from  him  and  1,295  feet  be- 
yond him.  He  also  testified  that  he  was  not  paying  any  particular  at- 
tention to  the  train.  Redhead,  the  engineer,  and  Soules,  the  fireman, 
testified  that  the  train  was  running  from  20  to  25  miles  an  hour  as  it 
passed  over  tlie  crossing.  They  also  'testified  that  they  knew  the  r^;ii- 
lation  of  the  city  council  prohibiting  trains  from  running  In  excess  of 
25  miles  an  hour.  Caldwell,  the  towerman,  and  telegraph  operator, 
stationed  in  the  tower  1,395  feet  east  of  the  crossing,  testified  that  as 
the  train  passed  him  it  was  running  about  25  or  30  miles  an  hour. 
Cassap,  the  engineer  on  the  switching  locomotive,  who  at  the  time  of 
the  passing  of  the  Twentieth  Century  Limited  was  on  a  switch  about 
2,335  feet  cast  of  the  crossing,  taking  the  measurement  of  the  de- 
fendant, or  2,900  feet,  taking  the  measurements  of  the  plaintiflF,  testi- 
fied that  as  the  train  passed  him  it  wa3  running  40  miles  an  hour.  He 
testified  that  the  train  was  decreasing  in  spewi,  and  that  he  saw  the 
brakes  had  been  applied,  because  the  sparks  were  coming  from  the 
brake  shoes. 

The  plaintiff  first  testified  that  he  did  not  see  the  headlight,  and 
later  that  it  was  burning  dimly.  No  other  evidence  upon  that  subject 
was  produced  by  the  plaintiff.  The  evidence  produced  by  the  defend- 
ant of  its  carefully  devised  system  to  provide  against  the  fallibility  of 
human  agencies  in  the  operation  of  its  trains^  and  the  testimony  of 
McGuire,  the  chief  train  dispatcher,  of  Caldwell,  the  towerman  and 
telegraph  operator  at  Dunkirk,  of  Brown,  the  towerman  and  tel^raph 
operator  at  Westfield,  the  station  next  west  of  Dunkirk,  and  of  Cfeden, 
the  towerman  and  telegrajrfi  operator  at  Painsville,  a  station  further 
west,  make  a  strong  showing  that  the  headlight  on  the  locomotive 
was  in  proper  condition.  Adding  to  this  the  testimony  of  the  en- 
gineer and  fireman  on  the  locomotive  makes  the  defendant's  claim  that 
the  headlight  was  in  proper  condition  very  convincing. 

The  plaintiff  testified  that  he  did  not  hear  the  bell  ring  or  the  whistle 
blow.  This  is  not  very  forceful,  in  view  of  his  testimony  in  response 
to  these  quCvStions: 

"Q.  Did  you  see  this  train?    A.  No,  sir. 

"Q.  And  about  how  far  from  you  was  it  when  you  flret  saw  It?  A.  Oh,  it 
was  right  onto  us. 

"Q.  Right  on  you?  A.  I  don't  know  where  it  oome  from.  It  looked  as 
though  it  come  from  the  ground." 

This  testimony  was  given  in  response  to  questions  put  to  him  by  his 
counsel  on  direct  examination.  Bohn,  Knoll,  and  Bartos  testified  that 
they  did  not  hear  any  whistle  or  bell,  but  that  they  were  not  paying 
any  particular  attention  to  the  subject.  Bohn  would  not  swear  that 
the  whistle  was  not  blown  or  the  bell  rung.  The  engineer  and  the  fire- 
man both  testified  that  the  bell  was  rung  continuously  and  that  the 
whistle  was  blown.    They  testified  that  the  bell  was  an  automatic  ring- 
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ing  bell.  One  of  the  latest  restatements  of  the  rule  on  the  subject  by 
the  Court  of  Appeals  will  be  found  in  Foley  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co,  197  N.  Y.  430,  433,  90  N.  E.  1116,  18  Ann.  Cas.  631. 

The  learned  trial  judge  permitted  the  jury  to  pass  upon  the  question 
whether  or  not  the  plaintiff  might  have  confused  the  headlight  of  the 
locomotive  with  switch  lights  east  of  the  crossing.  The  only  evidence 
with  reference  to  the  presence  of  switch  lights  was  given  by  the  plain- 
tiff's surveyor;  but  those  switch  lights  were  down  through  the  yards 
so  far  east  of  the  crossing  as  not  possibly  to  have  b^n  confused 
with  the  headlight  of  the  locomotive.  There  was  the  supporting  post 
of  a  semaphore  just  east  of  the  crossing,  and  a  water  pipe  further  east 
and  about  78  feet  from  the  crossing.  These  might  have  obstructed 
the  view  east  slightly,  but  not  appreciably,  upon  the  plaintiff's  own* 
showing.  He  finally  admitted  that  they  did  not  obstruct  his  view. 
There  was  nothing  in  his  testimony  to  indicate  that  the  switch  lights 
confused  him  as  to  the  approach  of  the  train. 

I  entertain  the  view  that  the  plaintiff  and  Hatch  went  upon  this 
crossing  after  the  gates  were  down  and  the  east-bound  freight  train  was 
passing  over  the  crossing,  and  reached  the  point  of  collision  just  as 
the  freight  train  cleared  the  crossing.  I  think  they  saw  the  freight 
train  passing  over  the  crossing,  assumed  that  the  gates  had  gone  down 
for  that  train,  assumed  that  the  noise  they  must  have  heard  was  that 
of  the  freight  train,  and,  heedless  of  the  approach  of  the  passenger 
train,  walked  into  the  peril  of  its  pathway.  If  it  were  to  be  conceded 
that  the  question  of  the  defendant's  negligence  and  the  question  of 
the  plaintiff's  freedom  from  contributory  negligence  were  for  the  jury, 
their  verdict  is  against  the  weight  of  the  evidence. 

[1-3]  We  are  now  brought  to  a  consideration  of  the  stability  of 
the  judgment  under  review,  assuming  the  view  of  the  evidence  most 
favorable  to  the  plaintiff  irrespective  of  its  weight.  It  seems  to  be 
entirely  clear  that  if  the  plaintiff  and  Hatch  had  gone  upon  the  cross- 
ing after  the  gates  were  down,  and  the  same  fate  had  befallen  them, 
the  plaintiff  could  not  recover.  The  barring  of  the  way  by  the  gates 
was  notice  to  them  that  the  crossing  was  to  be  used  exclusively  by 
the  railroad.  In  that  case  no  negligence  on  the  part  of  the  defendant 
could  be  predicated  upon  the  speed  of  the  train,  or  the  absence  of 
signals  of  its  ^proach  by  whistle,  bell,  or  headlight.  Whatever  ef- 
fort the  plaintiff  might  have  made  to  rescue  his  companion  would  not 
have  furnished  the  basip  of  a  cause  of  action  against  the  defendant 
for  two  reasons :  First,  because  the  deJF«idant  would  not  have  been 
guilty  of  negligence;  and,  second,  because  the  plaintiff  would  have 
been  guilty  of  negligence,  as  matter  of  law.  It  is  true  that  some  cir- 
cumstance might  take  from  the  closed  gates  such  potency  of  warning, 
as  for  example,  the  circumstance  shown  in  the  Pruey  Case  (Pruey 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  41  App.  Div.  158,  58  N.  Y.  Supp.  797, 
affirmed  166  N.  Y.  616,  59  N.  E.  1129),  to  wit,  that  the  gates  were  left 
down  for  considerable  periods  in  the  night  and  early  morning,  irre- 
spective of  the  approach  or  passage  of  trains. 

Assuming,  as  we  must,  that  the  plaintiff  and  Hatch  were  already 
15  or  20  feet  south  of  the  north  gate  when  the  gates  went  down,  what 
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effect  did  the  shutting  down  of  the  gates  have  upon  what  should  have 
been  their  conduct?  I  think  the  shutting  down  of  the  gates  was  no- 
tice to  them  that  the  defendant  required  the  exclusive  use  of  the  cross- 
ing. If,  acting  upon  such  notice,  they  had  attempted  to  get  off  tlie 
crossing,  and  they  had,  in  their  effort  to  escape,  encountered  danger 
from  the  operation  of  the  defendant's  railroad,  there  would  have  been 
room  for  another  view.  But  these  men  were  familiar  with  this  cross- 
ing. They  knew,  when  the  gates  went  down,  that  before  them,  at  a 
distance  of  15  or  20  feet,  was  the  west-bound  track  of  the  defendant, 
and  that  the  east-bound  track,  which  was  about  to  be  occupied  by  the 
freight  train,  was  the  next  track  south.  They  knew  that,  while  that 
freight  train  was  occupying  the  east-bound  track,  a  passenger  train 
^  might  be  coming  west  on  the  west-bound  track.  In  other  words,  they 
were  in  a  place  of  safety,  and  they  were  notified  that  these  main  tracks 
south  of  them,  one  or  both,  were  to  be  occupied.  The  Court  of  Ap- 
peals has  held  that,  because  Hatch  with  such  notice  proceeded  south, 
to  be  collided  with  and  killed  by  the  west-bound  passenger  train,  his' 
administratrix  could  not  recover  for  his  death.  This  plaintiff  has 
been  permitted  to  recover,  although  he  went  south  with  Hatch  from 
a  place  of  safety  to  a  place  of  danger,  because  he  has  testified,  when 
it  was  too  late,  he  made  a  vain  attempt  to  rescue  Hatch.  The  plain- 
tiff, with  Hatch,  courted  the  danger,  and,  with  no  word  to  admonish 
Hatch  of  his  danger  until  it  was  too  late,  made  the  vain  effort  to 
rescue  him.  See  White  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  68  App.  Div. 
561,  565,  73  N.  Y.  Supp.  827,  affirmed  174  N.  Y.  543,  67  N.  E.  1091. 
We  do  not  think  that  the  plaintiff's  testimony  brought  him  within  the 
protection  of  the  rule  laid  down  in  Eckert  v.  Railroad  Company,  43 
N.  Y.  503,  3  Am.  St.  Rep.  721,  Gibney  v.  New  York,  137  N.  Y.  1. 
33  N.  E.  142,  19  L.  R.  A.  365,  33  Am.  St.  Rep.  690,  and  Matter  of 
Waters  v.  Taylor,  218  N.  Y.  248,  112  N.  E.  727,  L.  R.  A.  1917A,  347. 

With  the  gates  down,  in  the  circumstances,  however,  the  defendant 
was  not  guilty  of  any  actionable  negligence.  That  being  so,  the  plain- 
tiff could  not  create  a  cause  of  action  against  the  defendant,  even  if 
the  evidence  presented  the  case  of  one  who  voluntarily  risked  his  life 
to  save  another.  I  think,  for  the  reasons  given,  the  judgrnent  and 
order  appealed  from  should  be  reversed,  and  the  complaint  dismisscd. 

Judgment  and  order  reversed,  with  costs,  and,  this  court  having  de- 
termined that  the  trial  court  should  have  granted  the  defendant's 
motion  for  the  direction  of  a  verdict,  the  complaint  is  dismissed  upon 
the  merits,  with  costs.  All  concur,  except  LAMBERT,  J.,  who  dis- 
sents, and  votes  for  affirmance. 
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MEYERSON  ▼.  FRANKLIN  KNITTINQ  MILLS. 

(Sapreme  Court,  Appellate  Division,  First  D^artment    DecMnber  6,  1018.) 

CoBPOBATioNs  ^=s>20&--Stookhou>sbs  — Bbxacu  OF  CoirrRA.oT  —  Individuaj- 
Gause  of  Action. 

Plaintiff,  who  purchased  defendant's  stock  in  a  corporation,  thereby  be- 
coming sole  stockholder,  by  contract  between  the  two,  whereby  defend- 
ant agreed,  not  only  to  torn  over  to  him  the  stock,  bat  to  sell  goods  in 
quantities  and  at  prices  named,  and  extend  credit  to  the  corporation, 
has  an  individual  cause  of  action  for  breach  of  such  covenant  as  to  sale 
of  goods  and  extension  of  credit,  as  distinguished  from  any  cause  at 
action  in  the  corpoiution^  by  reason  of  its  annexed  agreement  ratifying 
the  main  oootract  and  agreeing  to  he  bound  by  its  provisions. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isidore  Meycrson  against  the  Franklin  Knitting  Mills. 
From  an  order  sustaining  a  demurrer  to  the  complaint  for  want  of 
facts  sufficient  to  state  a  cause  of  action,  plaintiff  appeals.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Herzfeld  &  Sweedler,  of  Brooklyn  (Clarence  E.  Mundy,  of  New 
York  City,  of  cotisisd),  for  appellant. 

Katz  &  Sommerich,  of  New  York  City  (Otto  C.  Sommerich,  of  New 
York  City,  of  counsel,  and  Maxwell  C.  Katz,  of  New  York  City,  on 
the  brief),  for  respondent 

SHEARN,  J.  The  action  is  based  vlpon  a  written  contract,  and  the 
determination  of  the  appesJ  turns  upon  a  proper  construction  of  the 
agreement.  The  contract  recites  that  the  parties  are  interested  in  the 
Smart  Set  Specialty  Clothing  Company,  Incorporated,  a  domestic  cor- 
poration, as  sole  stockholders  and  as  creditors ;  that  the  clothing  com- 
pany's business  is  manufacturing  clothing  from  knit  cloth  manufac- 
tured by  the  defendant ;  that  the  defendant  desires  to  continue  selling 
to  the  dothing  company ;  and  that  the  plaintiff  desires  to  purchase  the 
defendant's  capital  stock  in  the  clothing  ccmipany.  Accordingly  it  was 
agreed  that  the  defendant  sell  its  shares  in  the  clothing  company  to 
the  plaintiff,  and  relinquish  its  claims  against  the  clothing  company  as 
creditor ;  that  the  plaintiff  should  pay  for  the  stock  and  such  release 
$10,000,  $1,000  of  which  was  paid  on  the  execution  of  tfie  contract. 
As  a  part  of  the  consideration  the  defendant  agreed  to  extend  credit 
to  the  clothing  company  in  a  specified  amount  for  a  period  of  five 
years. 

So  far,  it  will  be  seen  that  the  contract  is  a  simple  one,  and  a  com- 
plaint properly  setting  forth  its  breach  and  damage  would  be  proof 
against  demurrer.  The  only  complication  arises  out  of  the  fact  that 
in  the  subsequent  clauses  of  the  contract  provision  is  made  eoverning 
the  sale  of  defendant's  cloth  to  the  clothing  company,  ancT  amounts 
and  prices,  shades,  discounts,  etc.,  are  stipulated,  just  as  would  be 
the  case  in  an  ordinary  contract  of  purchase  and  sale  between  the 
clothing  company  and  the  defendant,  and,  further,  that  the  clothing 
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company  executed  an  annexed  agfreement,  ratifying  the  main  con- 
tract and  agreeing  to  be  bound  by  its  provisions. 

This  has. given  rise  to  the  defendant's  contention  that  plaintiflF  is, 
as  a  stockholder,  suing  for  damage  resuhing  from  a  breach  of  defend- 
ant's contract  with  the  clothing  company.  It  was  entirely  natural  un- 
der the  circumstances,  where  tiie  plaintiff  was  becoming  the  sole  own- 
er of  the  clothing  company's  stock,  and  the  terms  of  sale  required 
credit  to  be  extended  to  the  clothing  company,  and  provided  for  the 
sale  of  goods  to  the  clothing  company,  that  the  prices  at  which  goods 
were  to  be  furnished  should  be  stated  and  all  tlie  terms  made  clear. 
These  provisions  served  the  double  purpose  of  insuring  that  the  cloth- 
ing company  should  have  materials  and  that  the  defendant  should  be 
enabled  to  rely  on  having  the  clothing  company  continue  as  a  cus- 
tomer for  its  output. 

The  breach  alleged  is,  not  only  the  defendant's  failure  to  extend 
credit  as  agreed,  but  that  the  defendant  refused  to  supply  goods  to 
the  clothing  company  as  mentioned  in  the  contract;  that  such  goods 
as  it  did  supply  were  of  inferior  grade  and  defective,  and  that  by  rea- 
son of  the  premises  the  clothing  company  was  unable  to  secure  mer- 
chandise necessary  to  transact  business  or  to  fill  orders,  in  consequence 
of  which  the  stock  purchased  by  the  plaintiff  was  rendered  practically 
worthless. 

The  learned  Special  Term  was  of  the  opinion  that  plaintiff  was 
suing  as  a  stockholder  of  the  clothing  company  to  recover  damage  to 
his  stock  by  virtue  of  the  breach  of  contract  between  the  clothing  com- 
pany and  the  defendant,  which,  of  course,  would  not  be  permissible. 
We  do  not  so  view  the  case.  It  seems  plain  to  us  that,  while  the  cloth- 
ing company  may  have  a  cause  of  action  against  the  defendant  grow- 
ing out  of  the  failure  to  supply  it  with  cloth  as  contracted  for,  the 
plaintiff  is  suing  for  damages  sustained  by  him  through  defendant's 
breach  of  its  contract  to  sell  him  stock.  What  plaintiff  bought  was 
shares  of  stock  owned  by  the  defendant.  His  agreement  to  pay  $10,000 
was  not  based  upon  defendant's  mere  promise  to  turn  the  stock  over 
to  him.  It  was  not  the  mere  paper  shares  that  plaintiff  wanted,  but 
shares  that  would  be  valuable  as  representing  an  interest  in  a  going 
concern,  which  the  defendant  undertook  to  supply  with  credit  and 
with  goods.  Defendant  did  not  fulfill  its  contract  with  plaintiff  merely 
by  delivering  to  him  the  shares.  The  most  material  part  of  its  under- 
taking was  to  supply  the  clothing  company,  which  was  in  effect  being 
bought  by  the  plaintiff,  with  credit  and  goods. 

The  breach  of  this  covenant  gave  plaintiff  a  cause  of  action,  which 
we  think  is  well  pleaded.  The  order  appealed  from  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  demurrer  overruled,  with 
leave  to  plead  over  upon  the  usual  terms. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs,  with  leaye  to  defendant  to  withdraw  demurrer 
and  to  answer  on  payment  of  said  costs.    Order  filed.    All  concur. 
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GALLAND  V.  SHTJBBRT  THEATRICAL  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    Noviember  21,  191S.) 

1.  Landlobd  and  Tenant  ^a»lSS(2)— Bbcoveat  of  Bent — Condition  Pbeobd- 

iCNT — Covenant  to  Repaxb. 

Performance  of  landlord's  covenant  to  make  repairs  is  not  a  condition 
precedent  to  recovery  of  rent. 

2.  Appeal  and  Ereob  «=»173(2) — Review — Questions  Not  Raised  Below. 

Contention  that,  for  lessee  to  reeover  rent  of  sublessee,  sbe  must  plead 
and  sliow  exercise  of  l^r  option  for  lease  from  lier  landlord  for  part  of 
tbe  term,  not  having  been  properly  raised  below,  cannot  be  considered. 

3.  I/Andlobd  and  Tenant  ^sa2 — Lcase — TjAW  Govebnino. 

Rights  of  parties  under  lease  are  governed  by  law  of  state  wherein  are 
leased  premises. 

4.  Statutes  ^=»281 — Fobeion  Statutes — ^Pleading  and  Pboof. 

Answer  in  action  for  r^t  pleacUng,  In  connection  with  the  defense  ot 
eviction,  the  law  of  the  state  wherein  are  the  premises,  plaintiff  need  not 
plead  such  law,  but,  denying  the  allegations  of  the  defense  as  to  that  law, 
may  Introduce  evidence  In  support  of  the  denial. 

5.  Stipulations  ^=9l4(4) — Effect — ^Pleadings. 

Under  stipulation,  in  action  for  rent  of  Pennsylvania  propeity,  that 
answer,  pleading  eviction  and  tha  law,  be  deemed  to  refer  to  the  laws  or 
New  York  and  Penosylvania,  defendant  conceding  be  relies  on  no  statutory 
law  of  that  state,  both  parties  could  introduce  evidence  of  what  would 
or  would  not  constitute  eviction  under  Pennsylvania  laws. 

C.  liANDLOBD  AND  TENANT  ^=»172(3) — ^EVICTION — FaILUBB  TO  MAKB  STBUCTUB- 
AL  REPATBS. 

In  New  York,  closing  of  leased  building  for  falluro  to  make,  on. order 
of  state  authorities,  structural  r^Milrs,  as  distinguished  from  structuraX 
alterations,  is  not  an  eviction,  in  absence  of  agreement  of  landlord  to 
make  any  repairs. 

7.  Landlobd  and  Tenant  <@=»152(1) — Repairs — Agreement. 

Agreement  expressly  placing  the  obligation  to  make  substantial  repairs 
of  leased  premises  will  be  enforced,  irrespectlTe  of  obligation,  in  the 
absence  of  express  agreement. 

8.  Landlord  and  Tenant  ^s»40 — ^Lsasb  and  Contbmpobanbous  Agbbemsnt. 

Lease  and  agreement  between  the  parties  thereto,  executed  contem- 
poraneously, covering  substantially  the  same  subject-matter,  and  referring 
to  and  evidently  complementary  of  each  other,  must  be  read  together. 

9.  Landlord  and  Tenant  #s>152K8) — Lease— Assignment  or  Sublease — ^In- 

tent AB  TO  RXBAIBS. 

Where  plaintiff,  lessee  of  owner,  leaaed  to  defendant,  providing  against 
obligation  of  plaintiff  to  repair,  but  by  lease  and  contemporaneous  agree- 
ment declaring  It  subject  to  the  terms  and  conditions  of  owner's  lease, 
and  that  plaintiff's  rights  and  interests  in  the  premises  were  transferred 
to  defendant,  it  was  intended  that  rij^t  to  look  to  owner  for  repairs  he 
had  agreed  to  make  should  be  transferred  to  deCendaat 

10.  Landlobd  and  Tenant  ^?=>152(4) — ^I^&ase — STBUoruftAL  Repairs. 

Provision  of  lease  of  theater  by  owner  that  it  shall  make  all  necessary 
repairs  at  Its  expense,  except  such  Interior  repairs  as  can  be  made  oy 
lessee's  ordinary  employes,  requires  it,  as  against  lessee,  to  make  structural 
repairs  ordered  by  state  authorities. 

11.  Landlord  and  Tenant  ^^162(8) — ^Lkass^Assignmsnt  or  Sxtbleasx — 
Duty  to  Repair. 

Where  owner  of  theater  by  lease  to  plaintiff  bound  itself  to  make  re- 
quired structural  repairs,  and  plaintiff  leased  to  defendant,  providing 
against  obligation  of  plaintiff  to  repair,  and  that  plaintiff's  rights  and 
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interests  were  transferred  to  defendant,  tlie  owner  mm  bound  to  make 
such  repairs  reaulred  by  state  authorities. 
L2.  Landlord  and  Tenant  ^=»188(1) — ^Leass — ^Assignment  ob  Sublease^ 
Failitbe  to  Bepaibt— BvionoN. 

Owner's  duty  to  make  structural  repairs,  placed  on  it  by  its  lease  to 
plaintiff,  remaining  after  lease  by  plaintiff  to  defendant,  whether  con- 
stituting an  assignment  of  lease  or  a  sublease,  closing  of  building  because 
of  failure  to  make  such  repairs,  required  by  state  authorities,  was  an 
eviction,  releasing  defendant  from  further  liability  for  rent. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Rozella  Galland  against  the  Shubert  Theatrical  Com- 
pany. From  a  judgment  for  plaintiff,  entered  on  the  report  of  the 
referee,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1918,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

William  Klein,  of  New  York  City  (Charles  H.  Tuttle,  of  New  York 
City,  of  counsel),  for  appellant. 

Strauss,  Reich  &  Boyer,  of  New  York  City  (Charles  Strauss  and 
Eugene  D.  Boyer,  both  of  New  York  City,  of  counsel),  for  respondent 

LEHMAN,  J.  The  plaintiff  herein  has  recovered  judgment  for  two 
months'  rent  of  a  theater  in  Wilkes-Barre,  Pa.,  known  as  the  Wilkes- 
Barre  Grand  Opera  House,  under  a  lease  executed  by  her  to  the  de- 
fendant, and  also  for  two  monthly  installments  of  an  additional  sum 
of  money  which,  by  agreement  made  simultaneously  with  the  lease, 
the  defendant  covenanted  to  pay  to  the  plaintiff  dunng  the  term  cov- 
ered by  the  lease.  The  complaint  alleges  the  making  of  the  indenture 
of  lease  and  the  making  of  the  agreement,  the  nonpayment  of  the 
moneys  alleged  to  be  due  under  these  instruments,  and  also  "that  the 
plaintiff  has  duly  performed  all  the  conditions"  of  said  indenture  of 
lease  and  agreement  on  her  part  to  be  performed. 

The  answer  as  originally  served  denied  this  final  allegation,  and 
set  up  as  an  affirmative  defense  and  counterclaim  that  the  premises 
were  let  for  use  as  a  theater  and  that  thereafter  the  authorities  of 
the  state  of  Pennsylvania  directed  the  plaintiff  to  comply  with  cer- 
tain ''requirements  of  the  city  inspector  and  dq>artment  of  labor  and 
industry  of  the  state  of  Pennsylvania  with  regard  to  the  said  Grand 
Opera  House,  because  of  its  unsafe  condition,  and  because  it  was 
dangerous  to  life  and  limb^';  that  the  plaintiff  failed  and  neglected  to 
comply  with  these  requirements,  and  that  as  a  result  the  premises 
became  unsafe,  and  the  building  was  therefore  closed  by  the  public 
authorities,  who  refused  to  permit  the  premises  to  be  used  for  the 
purposes  for  which  they  were  let ;  and  that  by  reason  of  these  facts 
the  defendant  was  evicted  from  the  premises. 

At  the  opening  of  the  trial  the  plaintiff  moved  for  judgment  in  her 
favor,  claiming  that  the  allegation  that  the  plaintiff  had  duly  com- 
plied with  the  terms  of  the  lease  and  agreement  constituted  no  es- 
sential part  of  her  cause  of  action,  and  that  the  denial  of  this  al- 
legation therefore  raised  no  issue,  and  that  the  facts  alleged  in  the 
affirmative  defense  and  counterclaim  were  insufficient  to  constitute  an 
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eviction.  The  learned  referee  sustained  these  contentions,  and  dis- 
missed the  defense  and  counterclaim,  but  permitted  the  defendant  to 
plead  and  to  attempt  to  prove  a  surrender  and  acceptance.  At  the 
close  of  the  testimony  he  gave  judgment  for  the  plaintiff  for  the 
amount  demanded  in  the  complaint. 

There  can  be  no  doubt  but  that  the  referee  was  correct  in  holding 
that  the  defense  of  surrender  and  acceptance  was  not  sustained,  and 
since  no  other  issue  was  reaUy  litigated  this  appeal  involves  only  ques- 
tions of  law.  The  appellant  raises  numerous  technical  points  of  plead- 
ing and  procedure  upon  this  appeal,  but  it  seems  to  me  that  the  rec- 
oil can  be  stripped  of  these  technicalities,  leaving  the  one  substantial 
question  of  whether  the  facts  which  the  defendant  claims  he  could 
prove,  if  evidence  were  admitted  under  the  attempted  defense  dis- 
missed by  the  referee,  would  in  law  constitute  an  eviction.  r 

[1]  The  defendant's  claim  that  the  denial  of  the  allegations  of  per- 
formance by  the  plaintiflF  of  the  conditions  of  the  lease  and  agree- 
ment raised  an  issue  on  which  the  plaintiff  had  the  burden  of  proof 
seems  to  me  without  merit.  The  defendant's  counsel,  in  his  argument 
before  the  referee,  claimed  in  effect  that  the  lease  and  agreement  be- 
tween the  parties  showed  on  their  face  that  the  plaintiff  was  not  the 
owner,  but  the  lessee,  of  the  premises ;  that  the  original  lease  to  her 
was  by  reference  incorporated  into  the  sublease  to  the  defendant,  and 
into  the  agreement  between  the  parties ;  and  that,  when  the  three  in- 
struments are  read  together,  it  would  appear  that  the  plaintiff  was 
bound  to  make  ''substantial  and  structural  repairs."  He  urged  that 
the  plaintiff  must  prove  that  she  made  these  repairs  before  she  can 
recover  rent  under  the  lease,  and  that  by  the  defendant's  denial  that 
the  plaintiff  complied  with  the  terms  and  conditions  of  the  lease  and 
agreement  an  issue  as  to  the  making  of  these  repairs  was  properly 
raised. 

It  is  too  well  established  to  require  any  citation  that,  even  where 
in  a  lease  the  landlord  covenants  to  make  repairs,  this  does  not  con- 
stitute a  condition  precedent  to  the  recovery  of  rent,  and  the  trial  jus- 
tice correctly  overruled  this  contention ;  but  he  permitted  the  defend- 
ant to  amend  its  answer  by  setting  up,  as  part  of  its  affirmative 
defense  of  eviction,  that  the  plaintiff's  failure  to  comply  with  the  re- 
quirements of  the  Pennsylvania  officials  was  *'in  breach  of  the  cove- 
nants and  conditions  of  the  lease  on  her  part  to  be  performed,  and  in 
breach  of  the  plaintiff's  duty  under  the  lease  to  make  all  substantial 
and  structural  repairs." 

[2]  The  defendant  upon  this  appeal,  however,  raises  a  new  con- 
tention, viz.,  that  under  the  agreement  between  the  parties  it  appears 
that  the  plaintiff  had  Ofnly  an  option  of  a  lease  from  her  own  landlord 
for  part  of  the  term  which  she  demised  to  the  defendant,  and  that 
unless  she  exercised  that  option  no  rent,  and  certainly  no  additional 
sum  under  the  agreement,  would  now  be  due,  and  that  plaintiff  was 
therefore  required  to  plead  and  prove  that  she^'had  exercised  this  op- 
tion. It  seems  at  least  doubtful  whether  this  contention  would  in  any 
event  be  sound,  but  in  view  of  the  fact  that  it  was  not  properly  raised 
in  the  court  below  it  should  not  be  considered  by  us. 
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There  are,  however,  some  more  serious  technical  questions  pre- 
sented by  the  manner  in  which  the  case  was  tried.  The  learned  ref- 
eree indicated  at  the  beginning  of  the  hearings  that  it  was  his  inten- 
tion to  narrow  the  issues,  so  far  as  was  practical,  in  order  to  ex- 
pedite the  trial;  but,  on  the  other  hand,  since  no  jury  was  present, 
he  intended  to  admit  all  evidence  which  might  possibly  be  relevant 
to  any  real  issue  in  the  case,  and  which  might  possibly  aid  either  the 
trial  or  an  appellate  court.  Before  ruling  upon  the  plaintiff's  motion 
to  dismiss  the  defense  and  counterclaim,  he  asked  for  briefs  upon 
the  question  of  whether  the  closing  of  the  theater  by  public  authori- 
ties for  failure  to  make  substantial  and  structural  repairs,  as  alleged 
in  the  answer,  could  constitute  an  eviction.  After  receiving  these 
briefs  he  decided  that  neither  under  the  law  of  Pennsylvania  nor  un- 
der the  law  of  New  York  could  such  closing  constitute  an  eviction, 
where  the  lease  did  not  expressly  place  upon  the  landlord  the  burden 
of  making  these  repairs.  He  therefore  dismissed  the  defense  of  evic- 
tion, and  the  trial  proceeded  upon  the  defense  of  surrender  and  ac- 
ceptance. Under  this  issue  he  admitted  practically  all  evidence  which 
was  offered,  including  proof  of  the  orders  by  the  Pennsylvania  state 
authorities  and  the  subsequent  closing  of  the  theater  by  them.  He 
also  received  in  evidence  Pennsylvania  law  reports  oflfered  by  both 
sides  to  establish  the  Pennsylvania  law. 

Thereafter,  upon  the  request  of  the  defendant,  he  decided  to  re- 
verse his  ruling  dismissing  the  defense  of  eviction,  and  to  permit  the 
defendant  to  introduce  evidence  to  show  the  exact  condition  of  the 
theater,  in  order  to  prove  that  the  public  authorities  closed  the  theater 
for  failure  to  make  structural  alterations  rather  than  repairs,  and  to 
bring  this  case  within  the  rule  of  law  enunciated  by  the  Appellate  Di- 
vision of  this  department  in  the  case  of  Younger  v,  Campbell,  177 
App.  Div.  403,  163  N.  Y.  Supp.  609.  At  the  subsequent  hearing, 
which  he  set  for  the  introduction  of  this  evidence,  he  stated,  however, 
in  effect  that  he  had  again  considered  the  record  carefully;  that  he 
had  determined  that  the  law  of  Pennsylvania,  and  not  the  law  of  New 
York,  undoubtedly  applied;  that  under  the  law  of  that  state  the 
closing  of  the  theater,  even  for  failure  to  make  structural  alterations 
and.  repairs,  constitutes  no  eviction;  and,  that  therefore  it  would  be 
an  idle  waste  of  time  to  take  further  evidence  as  to  the  conditicm  of 
the  theater  and  the  nature  of  the  work  required  by  the  orders  of 
the  Pennsylvania  authorities.  He  thereupon  gave  judgment  for  the 
plaintiff,  and  included  in  his  report  findings  of  fact  tihat  under  the 
law  of  Pennsylvania  there  was  no  eviction. 

[}-5]  The  rights  of  the  parties  under  the  lease  and  agreement  are 
undoubtedly  governed  by  the  law  of  the  state  of  Pennsylvania,  where 
the  demised  premises  are  situated ;  but  the  defendant  contends  that, 
since  the  plaintiff  failed  to  plead  the  law  of  that  jurisdiction,  the 
court  could  neither  receive  evidence  nor  make  findings  of  fact  in 
regard  to  the  foreign '^law,  but  is  boimd  to  presume  conclusively  that 
the  law  of  Pennsylvania  corresponds  to  the  law  of  this  state,  or  to 
apply  our  law  to  the  case.  McBride  v.  Farmers'  Bank,  26  N.  Y.  450, 
at  page  457.    The  plaintiff  in  her  complaint  diid  not  and  could  not 
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plead  that  undef  Pennsylvania  1?lw  there  was  no  eviction,  because 
eviction  is  an  affirmative  defense,  which  must  be  set  up  by  answer, 
and  cannot  properly  be  n^atived  in  advance  in  the  complaint.  If 
the  answer  sufficiently  pleads  the  Pennsylvania  law  as  part  of  the 
defense  of  eviction,  then  plainly  the  plaintiff  need  not  plead  that  law 
a  second  time  in  her  reply,  but  may  either  admit  the  allegations  of  the 
defense  as  to  that  law  or  deny  them  and  introduce  evidence  to  make 
good  her  denial. 

In  the  present  case  the  defendant's  answer  does  not  sufficiently 
plead  any  rule  of  Pennsylvania  law  different  from  the  rules  of  the 
common  law  as  interpreted  by  the  courts  of  this  state;  nevertheless 
in  the  argument  of  both  counsel  in  the  court  below  it  was  urged  that 
the  rights  of  the  parties  were  governed  by  Pennsylvania  law,  and  it 
was  thereupon  expressly  stipulated: 

"That  the  answer  ad  Interposed  be  deemed  to  refer  to  the  laws  of  the 
state  of  New  York  and  the  laws  of  the  state  of  Pennsylvaiiia ;  the  defendant 
conceding  that  he  relies  upon  no  statutory  law  of  that  state.'' 

It  seems  to  me  quite  dear  that  under  this  stipulation,  if  the  referee 
decided  that  the  law  of  Pennsylvania  rather  than  the  law  of  New 
York  applied,  both  sides  had  the  right  to  introduce  evidence  to  show 
what  acts  would  or  would  not  actually  constitute  an  eviction  under  the 
law  of  Pennsylvania.  Moreover,  the  position  of  the  defendant  un- 
der the  present  pleadings  would  be  no  stronger  if  we  apply  the  com- 
mon law  as  interpreted  under  the  decisions  of  the  courts  of  New  York 
than  if  we  apply  the  law  of  Pennsylvania  as  found  by  the  court.  Con- 
cededly  the  closing  of  the  theater  for  failure  to  comply  with  the  re- 
quirements of  the  state  authorities  would  constitute  an  eviction,  both 
in  Pennsylvania  and  in  New  York,  if  the  duty  of  making  the  re- 
pairs or  alterations  so  required  is  by  the  express  terms  of  the  lease 
placed  on  the  landlord,  and  would  constitute  no  eviction  if  the  duty 
is  expressly  laid  upon  the  tenant.  If  there  is  any  difference  in  the 
law  of  the  two  jurisdictions,  such  difference  arises  only  in  a  case  where 
the  lease  itself  is  silent  upon  the  question  of  whether  the  landlord 
or  the  tenant  should  comply  with  such  orders. 

[8]  In  New  York  state  it  seems  to  be  well  established  that  the 
closing  of  a  theater  by  the  public  authorities  for  failure  to  make  re- 
pairs required  by  their  order  constitutes  no  eviction,  where  there  was 
no  covenant  in  flie  lease  on  the  part  of  the  lessor  to  make  repairs  of 
any  character.  Gould  v.  Springer,  206  N.  Y.  641,  99  N.  E.  149. 
Where,  however,  the  order  of  the  authorities  calls  for  structural  al- 
terations, which  cannot  properly  be  considered  repairs,  and  which 
the  parties  could  not  have  contemplated  that  the  tenant  should  make, 
it  becomes  the  duty  of  the  landlord  to  make  such  alterations,  even 
though  the  tenant,  and  not  the  landlord,"  is  required  by  the  lease  to 
make  all  "repairs,"  or  to  comply  with  orders  of  the  public  authori- 
ties, and  failure  of  the  landlord  to  do  so  constitutes  an  eviction.  War- 
rin  V.  Haverty,  159  App.  Div.  840,  144  N.  Y.  Supp.  1004;  Younger 
v.  Campbell,  177  App.  Div.  403,  163  N.  Y.  Supp.  609.  A  question 
of  mixed  fact  and  law  may  therefore  sometimes  arise  as  to  whether 
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an  order  by  the  public  authorities  calls  for  the  making  of  "structural 
alterations,"  or  for  the  making  of  "repairs." 

In  the  present  case,  however,  the  defendant  has  not  pleaded  that 
the  landlord  has  failed  to  make  structural  "alterations"  as  required 
by  the  municipal  authorities,  but  merely  that  she  failed  to  make  **sub- 
stantial  and  structural  repairs,"  and  it  seems  to  me  that,  if  there  is 
no  contractual  obligation  imposed  on  the  landlord  by  the  terms  of  the 
lease  to  make  repairs,  then  under  the  laws  of  this  state  there  can 
be,  as  a  matter  of  law,  no  eviction  for  failure  to  make  even  so-called 
"substantial  or  structural  repairs."  Technically,  therefore,  if  the 
defense  was  insufficient  under  Pennsylvania  law,  it  was  also  insuffi- 
cient under  the  law  of  New  York,  and  the  defendant  would  not  be 
benefited  if  the  court  were  to  decide  that  the  Pennsylvania  law  was 
not  properly  pleaded  and  could  not  be  proved. 

The  defendant,"  however,  urges  with  considerable  force  that  the 
referee  dismissed  the  defense  as  insufficient,  without  proof  of  the  law 
of  the  state  of  Pennsylvania,  although  it  was  stipulated  that  the  de- 
fense referred  to  such  law ;  that  al&ough  the  referee  did  thereafter 
make  findings  of  fact  as  to  such  law,  these  findings  are  not  sustained 
by  any  evidence  properly  admitted;  and  that,  if  the  defendant  were 
given  opportunity  to  prove  the  law  of  Pennsylvania,  he  might  be 
able  to  show  that  the  closing  of  the  theater  for  failure  to  make  struc- 
tural repairs  constitutes  an  eviction  under  Pennsylvania  law,  even  if 
the  lease  does  not  expressly  impose  any  obligation  on  the  landlord 
to  make  repairs.  Undoubtedly  under  that  stipulation  the  defendant 
had  the  technical  right  to  prove  the  law  of  Pennsylvania  to  sustain 
the  defense  of  eviction,  and  the  referee  could  not  hold  the  defense 
insufficient  under  the  Pennsylvania  law  without  receiving  proof  and 
making  findings  of  fact  in  regard  to  such  law.  On  the  other  hand, 
the  referee  received  briefs  from  both  parties  before  he  decided  upon 
the  sufficiency  of  the  defense,  and,  although  these  briefs  are  not  part 
of  the  record,  it  appears  from  the  discussion  and  the  statements  made 
by  defendant's  counsel  to  the  referee  that  his  brief  included  the  Penn- 
sylvania citation  upon  which  he  relied.  He  did  not  at  that  time  urge 
that  technically  these  decisions  must  be  admitted  in  evidence  before 
the  court  could  consider  their  effect,  or  could  follow  a  rule  of  law 
different  from  the  law  established  by  the  decisions  of  the  courts  of 
this  state. 

Obviously  this  court  would,  under  such  circumstances,  be  very 
reluctant  to  reverse  the  judgment  and  order  a  new  trial  merely  to 
permit  the  formal  introduction  in  evidence  of  the  decisions  already 
apparently  considered  by  the  court.  Unfortunately,  however,  since 
the  record  does  not  contain  even  a  citation  of  the  decisions  of  the 
courts  of  Pennsylvania  in  regard  to  eviction  upon  which  the  defend- 
ant relies,  we  cannot  determine  whether  the  findings  of  fact  as  to 
the  law  of  Pennsylvania  are  justified.  While  we  might  disregard  the 
technical  failure  to  mark  in  evidence  the  volumes  containing  the  de- 
cisions of  the  courts  of  Pennsylvania,  relied  on  by  the  defendant,  and 
we  might,  on  this  appeal,  consider  those  decisions  which  the  record 
shows  were  cited  to  and  presumably  considered  by  the  referee,  yet 
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we  cannot  entirely  disregard  the  rule  of  law  that  a  court  cannot  take 
judicial  notice  of  foreign  law,  but  such  law  must  in  some  manner  be 
proven  as  a  fact,  and  in  the  absence  of  anj^hing  in  the  record  to  show 
which  cases  the  defendant  relied  on,  we  are  not  in  a  position  to  de- 
termine whether  tiie  cases  cited  are  consistent  with  the  referee's  find- 
ings in  regard  to  the  law  of  Pennsylvania.  There  is,  it  is  true,  some 
doubt  as  to  whether  I  am  correct  in  saying  that  the  volumes  in  which 
these  decisions  are  contained  were  not  introduced  in  evidence. 

As  stated  above,  after  the  defense  of  eviction  was  dismissed,  the 
trial  proceeded  upon  the  defense  of  surrender  and  acceptance,  and 
upon  this  issue  the  referee  admitted  practically  all  the  evidence  offer- 
red,  though  much  of  this  evidence  would  appear  more  relevant  and 
material  to  the  defense  of  eviction  than  to  the  defense  of  surrender 
and  acceptance.  When  the  defendant  announced  that,  subject  to  of- 
fering certain  technical  evidence  thereafter,  his  case  was  closed, 
the  plaintiff's  attorney  thereupon  inquired  whether  there  was  a  stip- 
ulation on  the  record  that  the  Pennsylvania  cases  might  be  considered 
as  marked  in  evidence.  The  defendant's  attorney  stated,  "We  did 
not  stipulate  anything  on  the  record,"  and  the  plaintiflf  thereupon  for- 
mally introduced  in  evidence  the  volumes  of  Pennsylvania  Reports 
containing  the  decisions  upon  which  he  relied.  Thereafter  the  de- 
fendant also  offered  in  evidence  one  decision  of  the  Peimsylvania 
courts.  At  the  time  that  these  decisions  were  offered  the  defense  of 
eviction  had  already  been  dismissed,  and  technically,  of  course,  no 
evidence  could  be  offered  or  received  upon  this  issue.  Nevertheless 
I  have  no  doubt  but  that  the  plaintiff  offered  and  the  referee  received 
this  evidence  as  to  Pennsylvania  law  merely  in  order  to  cure  the  in- 
formality in  the  procedure  at  the  opening  of  the  trial,  when  the  de- 
fense of  eviction  was  held  insufficient  without  any  formal  proof  as 
to  the  Pennsylvania  law. 

The  defendant,  however,  claims  that  it  did  not  offer  the  single 
Pennsylvania  case  to  establish  the  law  of  that  jurisdiction  as  to  evic- 
tion, which  was  then  no  longer  an  issue  in  the  case,  but  solely  upon  the 
defense  of  surrender  and  acceptance,  which  was  then  being  tried. 
Under  the  circumstances  I  doubt  whether  we  have  the  right  to  hold 
that  the  defendant  understood  the  purpose  for  which  the  trial  judge 
was  then  receiving  evidence  of  the  law  of  Pennsylvania,  and  that  in 
offering  the  single  decision  in  that  jurisdiction  he  did  so  with  the 
idea  of  establishing  the  law  of  that  state  in  regard  to  eviction.  Pos- 
sibly, therefore,  if  the  la^  of  Pennsylvania  is  material  or  relevant 
in  diis  case,  the  defendant  is  entitled  to  a  new  trial,  in  order  that  a 
record  be  presented  from  which  this  court  may  be  in  a  position  to  de- 
termine whether  the  findings  of  fact  as  to  Pennsylvania  law  are  cor- 
rect, even  though  it  seems  quite  clear  that  the  defendant  is  at  least 
partly  responsible  for  those  very  defects  in  the  record  of  which  he  now 
complains. 

It  seems  to  me,  however,  unnecessary  to  consider  further  the  effect 
of  these  defects  in  the  record,  because  in  my  opinion  the  findings  of 
fact  of  the  law  of  Pennsylvania  in  regard  to  the  reciprocal  rights  and 
obligations  of  landlord  and  tenant  under  a  lease  are  not  relevant  in 


Digitized  by 


Google 


782,  172  NBW  YORK  SUPPLEMENT  (SUp.  Ct 

this  case.  Concededly  the  law  as  found  by  the  referee  applies  only 
where  these  rights  and  obligations  are  not  defined  by  the  lease  or 
agreement'of  the  parties.  Where,  however,  the  parties  have  expressly 
agreed  as  to  these  obligations,  the  terms  of  the  agreement  will  be  en- 
forced by  the  courts,  regardless  of  any  rule  of  law  by  which  their 
rights  and  liabilities  under  the  contract  would  otherwise  be  determined. 
In  the  present  case,  both  parties  to  the  litigation  claim  that  the  agree- 
ment between  the  parties  expressly  covers  the  question  of  the  obli- 
gation of  the  landlord  to  make  substantial  repairs;  hut  the  defendant 
claims  that  the  contract  expressly  places  this  obligation  upon  the  land- 
lord, and  the  plaintiff  claims  that  the  contract  expressly  exempts  the 
landlord  from  such  obligation,  while  the  learned  referee  has  decided 
that  the  agreement  is  entirely  silent  upon  this  point.  The  instruments 
between  the  parties  contain  clauses  ^nd  terms  that  are  vague,  inexact, 
apd  self-contradictory,  and  arguments  of  some  force  can  be  made  to 
sustain  all  of  these  conflicting  interpretations.  Nevertheless,  after 
careful  consideration  of  the  agreements,  I  am  strongly  inclined  to  the 
conclusion  that  the  parties  intended  and  understood  that  the  ten- 
ant was  not  bound  to  make  any  substantial  repairs,  and  that  if  it  be- 
came impossible  to  use  the  premises  by  reason  of  failure  to  make 
such  repairs  when  required  the  tenant  was  no  longer  bound  to  pay  the 
agreed  rental  or  compensation  for  the  premises. 

[7-10]  The  rights  of  the  parties  are  fixed  by  the  lease  and  agree- 
ment of  July  7,  1909.  These  instruments  were  executed  contempo- 
raneously; they  cover  substantially  the  same  subject-matter;  they 
refer  to  and  are  evidently  complementary  of  each  other  and  must  be 
read  together.  The  indenture  of  lease  contains  no  covenant  on  the 
part  of  either  landlord  or  tenant  to  make  repairs,  and  it  contains  a 
clause  that — 

*'It  is  further  understood  and  agreed  that  the  premiaes  above  specified  are 
rented  In  their  present  coaditlon,  and  the  lessor  is  under  no  obUgation  to 
make  changes,  additions,  or  repairs,  and  that  no  changes  to  buildings  or 
fixtures  can  be  made  without  the  ^^ritten  permission  of  the  landlord." 

If  the  plaintiff  were  not  only  the  lessor  of  the  premises,  but  also 
the  owner,  and  if  the  lease  of  July  7,  1909,  completely  covered  the 
obligations  of  the  parties  in  regard  to  the  demised  premises  during 
the  terms  of  the  lease,  then  it  would  seem  that  the  parties  intended 
that  the  landlord  should  not  be  required  to  make  either  repairs  or 
alterations,  and  that  even  if,  by  order  of  the  public  authorities,  the 
premises  could  not  be  used  as  a  theater  until  either  alterations  or  re- 
pairs as  required  were  made,  such  order  could  not  relieve  the  defend- 
ant of  its  obligation  to  pay  rent  under  the  lease.  The  lease,  however, 
expressly  provides  that  the  plaintiff  is  herself  the  lessee  of  the  prem- 
ises under  a  lease  from  the  Wilkes-Barre  Grand  Opera  House  Com- 
pany, dated  27th  of  July,  1907,  and  it  expressly  covers  the  full  term 
of  the  earlier  lease,  together  with  an  additional  term  for  which  the 
plaintiff  had  an  option.  The  conditions  of  the  earlier  lease  and  of 
the  indenture  of  lease  of  July  7th  are  not  entirely  identical,  but  by  the 
agreement  of  Julv  7th,  executed  by  the  parties  hereto  contemporane- 
ously with  the  indenture  of  lease,  it  is  expressly  provided  that  the  lease 
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or  so-called  sublease  betWeen  these  parties  ^is  sabject  to  the  terms  and 
conditions"  of  the  earlier  lease  by  the  Wilkes-Barre  Grand  Opera 
House  Company  to  this  plaintiff,  and  the  agreement  also  provides  that, 
in  addition  to  the  rent  which  the  defendant  agreed  to  pay  to  the  plain- . 
tiff  in  the  lease  (which  amount  is  the  same  as  the  rent  reserved  in  the 
lease  to  the  plaintiff),  the  defendant  also  should  pay  to  the  plaintiff 
the  further  sura  of  $5,000  per  annum,  "such  payments  being  in  the 
nature  of  compensation  awarded  to  the  party  of  the  first  part  for  the 
transfer  of  her  rights  and  interests  in  the  said  premises  to  the  party 
of  the  second  part,  and  the  resulting  deprivation  of  any  profits  from 
the  operation  of  the  said  theater  on  her  own  account." 

It  seems  to  me  quite  clear,  in  view  of  these  and  other  clauses  in  the 
agreement,  that  quite  regardless  of  whether  the  lease  dated  July  7, 
1909,  between  these  parties,  is  technically  an  assignment  of  the  lease 
to  the  plaintiff,  creating  the  relationship  of  landlord  and  tenant  be- 
tween the  owner  of  the  premises  and  this  defendant,  or  whether  it  is 
merely  a  sublease,  it  was  the  intention  of  the  parties  that  the  plaintiff 
should  transfer  to  the  defendant  all  the  rights  which  the  plaintiff  had 
in  the  premises,  and  that  the  defendant  should  accept  all  the  burdens 
imposed  upon  the  plaintiff  in  the  lease  to  her.  In  order  to  determine 
the  rights  of  the  parties  in  the  premises,  it  therefore  becomes  neces- 
sary to  examine  tfie  terms  of  the  original  lease  between  the  Wilkes- 
Barre  Grayd  Opera  House  Company  and  the  plaintiff.  That  lease 
contains  the  same  clause  that  I  have  quoted  above  from  the  lease  by 
the  plaintiff  to  the  defendant,  viz. : 

**(1)  That  the  premises  above  specified  are  rented  hi  their  present  condition, 
and  the  lessor  Is  under  no  obligation  to  make  changes,  additions,  or  repairs, 
and  that  no  changes  to  building  or  fixtures  can  be  made  without  written  per- 
mission of  lessor." 

But  it  also  contains  the  following  clause: 

*'(5)  Lessors  to  make  all  necessary  repairs  at  its  expense,  except  such  in- 
terior repairs  as  can  be  made  by  the  ordinary  employes  of  the  lessee." 

It  is  somewhat  difficult  to  reconcile  these  two  clauses.  Perhaps  the 
first  clause  means  merely  that  the  lessee  accepts  the  premises  in  their 
present  condition,  and  the  landlord  is  not  required  to  make  any  pre- 
liminary alterations  or  repairs  which  may  become  necessary  thereafter. 
However,  whatever  may  be  the  meaning  of  the  first  clause,  we  cannot 
disregard  the  clear  and  unequivocal  covenant  on  the  part  of  the  les- 
sors that  during  the  term  of  the  lease  they  were  to  make  all  neces- 
sary repairs  at  their  own  expense,  except  such  interior  rep^rs  as  can 
"be  made  by  the  ordinary  employes  of  the  lessee.  Under  this  clause 
it  is  evident  that,  as  between  the  owner  of  the  premises  and  its  les- 
see, it  was  the  duty  of  the  owner  to  comply  with  all  orders  for  struc- 
tural repairs.  ,As  between  the  plaintiff  and  the  defendant,  the  plain- 
tiff did  not,  in  the  indenture  of  lease  of  July  7,  1909,  assume  as  land- 
lord the  obligation  to  make  such  repairs ;  but  it  is  significant  that  the 
plaintiff  did  .not  assume  any  obligation  or  make  any  affirmative  cove- 
nant of  any  kind  in  that  indenture,  except  the  obligation  to  exercise  an 
option  for  the  extension  of  her  own  term.    It  is  quite  evident  that  it 
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was  the  intent  of  the  parties  that  the  plaintiff  should  transfer  her  rights 
and  interest  in  the  premises,  but  that  she  should  not  on  her  part  assume 
any  affirmative  obligations  as  landlord. 

[11, 12]  We  therefore  have  this  somewhat  novel  situation:  While 
the  plaintiff  is  not  under  any  obligation  to  make  repairs  herself,  either 
as  the  intermediate  landlord  of  the  defendant  or  as  the  tenant  of  the 
owner,  yet  under  her  own  lease  from  the  Wilkes-Barre  Grand  Opera 
House  Company  she  had  the  right  to  require  that  company  to  make 
these  repairs,  and  if  it  failed  to  make  repairs,  and  by  reason  of  such 
failure  the  theater  was  closed,  she  had  the  right  to  claim  that  such 
closing  constituted  an  eviction  by  her  landlord.  By  her  lease  to  and 
agreement  with  the  defendant,  the  plaintiff  evidently  attempted  to 
transfer  to  the  defendant  her  rights  under  her  own  lease  from  the 
Wilkes-Barre  Grand  Opera  House  Company,  and  that  included  the 
right  to  look  to  the  owner  to  make  the  repairs.  Since  the  plaintiff 
agreed  to  transfer  to  the  defendant  her  rights  and  interests  under  the 
original  lease,  and  these  rights  and  interests  included  the  right  to  have 
her  landlord  make  the  necessary  repairs,  then  clearly  no  obligaticm 
could  be  implied  that  such  repairs  were  to  be  made  by  the  defendant 
Consequently,  when  the  public  authorities  gave  notice  that  certain  re- 
pairs were  required,  no  obligation  to  make  these  repairs  rested,  under 
the  lease  or  agreement,  either  upon  the  plaintiff  or  the  defendant;  but 
this  obligation  did  rest  upon  the  owner  under  its  lease  to  ^e  plaintiff. 
When  the  owner  of  the  theater  failed  to  make  fliese  repairs,  his  tenant 
had  a  right  to  claim  that  the  closing  of  the  theater  constituted  an  evic- 
tion. If  the  defendant  was  the  assignee  of  the  lease,  the  relationship 
of  landlord  and  tenant  existed  between  it  and  the  owner,  and  there 
was  therefore  an  eviction  by  its  landlord ;  if  the  defendant  was  only 
a  subtenant,  then  there  was  an  eviction  of  the  plaintiff  as  lessee  of  the 
Wilkes-Barre  Opera  House  Company  by  its  landlord,  and  consequently 
an  eviction  of  the  subtenant  by  paramount  title.  In  either  event,  the 
defendant  was  without  its  fault  deprived  of  the  use  of  the  demised 
premises,  and  in  law  evicted  therefrom.  It  was  therefore  no  longer 
liable  for  rent  under  the  lease,  or  for  any  additional  sum  under  the 
express  terms  of  the  contract. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event    All  concur. 


•     HATES  V.  GREGORY. 
(Supreme  Court,  Appellate  DlvlsioD,  Third  Department    November  13,  1918.) 

1.  Loos  AND  Logging  <^=b>3(11) — Conveyance  of  Reax.tt — ^Rigbt  or  Bntrt. 

Where  realty  was  ccmveyed  under  a  contract  reserving  certain  timba* 
and  the  right  to  get  it  "at  any  time  and  place,"  the  grantor  had  not 
lost  his  right  to  enter  and  remove  the  timber  merely  because  a  period 
of  nine  years  had  elapsed  since  the  conveyance. 

2.  Logs  and  Logging  ^=>8(11)— Removal  of  TncBBK—Tncft— Notice. 

Notice  by  a  vendee  to  his  vendor  to  enter  and  remote  timber  from  the 
land  conveyed,  the  right  to  which  is  reserved  in  the  vendor,  while  not 

^soFor  otiier  eases  see  same  topic  A  KfiT-NUMBEA  in  all  Key-Numbered  Digests  *  Indexes 
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essential  to  on  actloi  of  tre^Mns,  Is  fin  elauent  to  be  considered  In  de- 
termining what  Is  a  reasonable  time  for  removal  of  sudx  timber. 

Henry  T,  Kellogg,  J.,  dlss^tiing. 

Appeal  from  Trial  Term,  Warren  County. 

Action  by  Earl  Hayes  against  Edgar  Gregory.  From  a  judgment  by 
the  court,  without  a  jury,  granting  relief  to  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

James  S.  Kiley,  of  Glens  Falls,  for  appellant. 

Frank  Hurley,  of  Glens  Falls  (Walter  A,  Chambers,  of  Glens  Falls, 
of  counsel),  for  respondent. 

COCHRANE,  J.  The  judgment  under  review  restrains  the  defend- 
ant from  cutting  timber  on  premises  now  owned  by  the  plaintiff  and 
awards  the  plaintiff  damages. for  timber  previously  cut 

In  the  year  1908  the  defendant,  at  that  time  the  owner  of  the  premr 
ises  in  question,  made  a  contract  to  convey  the  same,  which  contract 
c(M2tained  this  provision: 

''Excepting  and  reserving  an  the  softwood  timber,  poplar  and  basswood  and 
eyergreen,  enter  on  property  to  get  timber  at  any  time  and  place." 

This  contract  in  the  year  1912  was  assigned  to  plaintiff.  The  con- 
tract price  was  $550,  to  be  paid  in  annual  installments  of  $50  or  more 
at  the  option  of  the  vendee.  The  deed  was  to  be  delivered  when  pay- 
ments were  completed. 

The  defendant  removed  a  portion  of  the  timber  reserved  prior  to 
the  year  1912.  In  that  year,  after  the  plaintiff  took  possession,  the 
defendant  removed  about  35  cords.  Thereafter  very  little,  if  any, 
timber  was  removed  until  June,  1917,  when  the  defendant  entered 
on  the  premises  axid  cut  54  cords,  for  which  damages  have  been 
awarded  against  him  herein,  and  he  has  been  enjoined  from  further 
cutting. 

It  is  not  contended  by  the  defendant  on  this  appeal  that  the  contract 
reserved  to  him  the  right  for  all  time  to  remove  timber  then  stand- 
ing on  the  premises;  but  his  contention  is  that  he  was  entitled  to  a 
reasonable  time  within  which  to  effect  such  removal,  and  that  under 
the  circumstances  such  reasonable  time  had  not  elapsed.  See  Decker 
V.  Hunt,  111  App.  Div.  821,  98  N.  Y.  Supp.  174. 

[1]  The  question  of  what  constitutes  a  reasonable  time  must  be 
determined  with  reference  to  the  circumstances.  Here  the  premises 
consisted  of  257  acres,  two-thirds  of  which  was  timber  land.  From 
the  amount  of  the  purchase  price  to  be  paid  the  defendant,  taking  into 
consideration  the  reservation  to  himself  of  the  growing  timber,  it  may 
readily  be  inferred  that  the  chief  value  was  in  such  timber.  In  fact, 
the  plaintiff  testifies  that  the  premises  in  June,  1917,  were  worth  $2,- 
500.  The  grantee  had  11  years  in  which  to  make  the  small  payment 
of  $550,  and  had  not  completed  payment  up  to  the  year  1917,  when 
the  acts  complained  of  were  committed.  During  all  this  time  the  legal 
title  remained  i^  the  defendant.  It  may  perhaps  not  be  deemed  un- 
172N.Y.S.--«) 
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reasonable  that,  whrle  hoMing  the  legal  titfc  to  the  premises,  he  should 
not  be  precluded  from  removing  the  timber  therefrom. 

The  fact  that  the  chief  value  of  the  premises  was  in  the  growing 
timber  indicates  that  the  defendant  had  a  greater  interest  in  the  prem- 
ises than  had  the. plaintiff,  or  his  assignor.  It  is  true  that  the  defend- 
ant has  manifested  quite  unusual  indifference  about  removing  the 
timber  since  the  year  1912.  But  neither  has  the  plaintiff  manifested 
any  desire  or  anxiety  to  have  him  proceed  with  such  removal.  The 
question  is  not  whether  the  defendant  could  have  removed  the  tim- 
ber before  1917,  but  whether  under  the  circumstances  he  should  have 
done  so.  The  plaintiff  was  fully  aware  of  the  rights  of  the  defendant, 
not  only  from  the  provisions  of  the  contract,  but  also  because  he  knew 
of  the  removal  of  the  timber  in  1912,  after  he  took  possession.  He  was 
aware  of  the  acts  of  the  defendant  in  cutting  the  timber  in  June,  1917, 
while  such  cutting  was  being  accomplished,  and  made  no  objection 
thereto,  and  it  is  certainly  inequitable  under  such  circumstances  to 
permit  a  recovery  for  the  timber  so  cut.  -  He  now  asks  a  court  of  eq- 
uity to  compensate  him  for  that  which  has  received  his  tacit  acqui- 
escence. If  the  plaintiff  desired  to  limit  the  time  of  the  defendant  to 
remove  the  timber,  he  might  have  given  him  notice  to  that  effect; 
but  no  notice  was  ever  given,  and,  as  stated,  no  objection  was  even 
made  at  the  time  of  the  removal  concerning  which  complaint  is  now 
made.  In  Qregg  v.  Birdsdl,  53  Barb.  402,  a  case  similar  to  this,  it 
was  held  that — 

"Notice  should  be  given  to  the  defendant  to  exercise  his  power  of  removal 
within  some  time  to  be  named,  so  as  to  enable  him  to  obtain  the  benefit  of  his 
resei*yatlon ;  and  he  should  not  be  deprived  of  his  property  or  reserved  rl^its 
by  an  allegation  that  a  reasonable  time  for  removal  and  manufacture  bad 
already  elapsed,  and  therefore  hla  rights  were  extinguished,  and  this  without 
notice  that  the  plaintiffs  wished  him  to  remove  his  property  from  their 
premises." 

[2]  We  do  not  hold  that  notice  is  an  essential  prerequisite  to  an  ac- 
tion of  this  nature,  but  notice  or  the  want  thereof  is  a  circumstance 
to  be  considered  in  determining  the  question  of  reasonable  time.  Each 
party  was  fully  cognizant  of  the  rights  of  the  other,  and  the  rights 
of  each  were  to  be  exercised  with  due  regard  to  the  rights^f  the  oth- 
er. The  defendant  may  well  have  relied  on  the  assent  of  the  plaintiff 
to  his  continued  right  of  removal  under  the  circumstances,  especially 
as  the  plaintiff  had  not  complied  with  the  terms  of  his  contract,  so  as 
to  entitle  himself  to  a  deed,  and  good  faith  on  the  part  of  the  plaintiff 
required  that,  if  he  wished  to  limit  or  terminate  such  right  of  re- 
moval, he  should  apprise  the  defendant  of  his  wish  in  that  particular. 
In  the  light  of  all  the  circumstances,  we  think  it  should  not  be  held 
that  a  reasonable  time  had  expired  for  the  removal  of  the  timber, 
and  that  the  defendant  is  not  liable  for  any  timber  heretofore  cut  by 
him  under  his  contract,  and  should  now  be  given  sufficient  time  to 
remove  such  as  he  reserved  to  himself  thereunder. 

The  reservation  in  the  contract  only  related  to  trees  which  in  1908 
were  fairly  known  as  ^'softwood  timber,  poplar  and  basswood  and  ev- 
ergreen." The  purchaser  was  entitled  to  the  benefit  of  the  growth 
of  shrubs  and  immature  trees,  which  could  not  then  be  classSed  as 
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timber.  It  seems  probable' that  some  of  tfte  trees  ciit  are  not  includ- 
ed in  the  reservation,  but  beloi^ed  to  the  vendee.  For  such  trees  the 
plaiutiflf  may  recover,  but  it  is  impossible  to  determine  from  the  pres- 
ent record  how  much  the  recovery  should  be. 

The  judgment  should  be  reversed  on  the  law  and  facts,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  The  court 
disapproves  the  finding  that  a  reasonable  time  had  elapsed  in  which  he 
defendant  could  have  removed  the  timber. 

JOHN  M.  KELljOGG,  P.  J.,  and  LYON  and  WOODWARD,  JJ. 
concur. 

HENRY  T.  KELLOGG,  J,  (dissenting).  Nine  years  after  execut- 
ing a  contract  for  tlie  sale  of  real  estate,  the  vendor  thereof  sought 
to  cut  the  softwood  timber  thereon,  under  the  following  reservation: 

'*RxceptlDg  and  reserving  all  the  softwood  timber,  poplar  and  basswood 
and  evei^sreen.  enter  on  property  to  cut  tiniber  at  any  time  and  place." 

This  was  not  a  reservation  of  a  right  over  the  land  sold,  to  enter 
from  time  to  time  and  take  profits  from  another.  It  was  rather  an 
exception  of  timber  then  in  esse,  so  that  title  thereto  never  passed. 
Now,  a  substantial  growth  in  trees  reserved  would  create  new  timber 
as  surely  as  would  newly  planted  trees.  It  was  therefore  necessary 
that  the  vendor  should  cut  and  remove  within  a  pef  iod  only  sufficient- 
ly long  to  be  reasonably  convenient  for  such  work;  otherwise,  he 
would  obtain  that  which  he  did  not  have  at  the  time  of  the  sale,  and 
consequently  that  which  he  did  not  reserve.  Such  a  period  was  far 
less  than  nine  years. 

I  therefore  favor  an  affirmance. 


In  re  HAMUN  et  al.    In  re  DANIEIiS'  BSTATB.    Appeal  of 
WBIiLINGTON  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    November  20,  1918.) 

1.  iNTEBNAIi  BSVBNtni  ^BS»2— DXBBOT  TAX  ON  PBOPEBTY  TaANSffBBBXIH-OoNSTI- 

TUTIONAUTY. 

A  direct  tax  Imposed  by  act  of  Congress  according  to  a  progressive  rate, 
on  property  transferred  on  or  by  the  owner's  death,  as  distinguished  from 
a  tax  on  the  tmnafer  of  such  property,  would  be  unconstitutional. 

2.  INTBENAI.    RSVBNXn:    ^B»&— T&4N8BXR    TAX-^-NaTUBB. 

Federal  estate  tax,  imposed  by  Acrt  Cong.  Sept.  8,  191^  is  not  a  direct 
tax,  nor  a  legacy  tax,  but  a  tax  on  transfer  of  property,  and  a  charge 
against  decedent's  estate,  like  any  6ther  debt  or  claim,  even  gross  estate, 
within  limitations^  being  subject  to  lien  of  tax. 

3.  Intebnal  Revewub  ^c»S— B^debal  Estate  Tax— Apportionment  AiroNo 

BSNEnCIABIBS. 

ODItough  federal  estate  tax  imposed  by  Act  Cong.  Sept.  S,  1919,  provides 
for  equitable  contribution  to  payment  of  tax  among  beneficiaries,  it  lays 
down  no  specific  rule  ..of  contribution,  recognizing  right  of  decedent  or 
transferor  to  apportion  tax  among  beneficiaries  and  charge  shares  as  he 
fit 
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4.   IlTTERNAI.   BXTSirtJB    ^B98^1!aA.N8nai   Tax— APPO]ITIOIfMEin^-"BE8XDXrB    ov 

Estate." 

Where  decedent's  will  made  specific  bequests  and  legacies,  and  tb^ 
disposed  of  the  residue,  "the  residue  of  the  estate"  meant  what  was  left 
after  payment  of  specific  bequests  and  legacies,  d^ts,  and  other  charges, 
including  federal  estate  tax,  leyied  under  Act  Ccmg,  Sept.  8^  1916^  which 
was  not  apportionable,  so  as  to  Include  specific  legacies. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Rrst  and 
Second  Series,  Residue.] 

Appeal  from  Surrogate's  Court,  Erie  County. 

In  the  matter  of  the  judicial  settlement  of  Grace  E.  Hamlin  and 
others,  as  executors  of  the  estate  of  Mary  E.  Daniels,  deceased.  From 
a  decree  of  the  surrogate  in  part  apportioning  a  federal  estate  tax 
among  the  several  beneficiaries,  Mary  Ei-  Wellington,  individually  and 
as  executrix  of  Grace  A.  Wellington,  deceased,  and  George  B.  Welling- 
ton, appeal.  Decree,  so  far  as  appealed  from,  reversed,  and  matter 
remitted  to  Surrogate's  Court  for  its  further  action,  by  striking  from 
the  account  of  the  executors  the  amount  of  the  federal  tax  charged  to 
appellants.  • 

Argued  before  KRUSE,  P.  T.,  and  POOTE,  lAMBERT,  DE  AN- 
GELIS,  and  HUBBS,  JJ. 

George  B.  Wellington,  of  Troy,  for  appellants. 
O'Brian,  Donovan,  Goodyear  &  Hellings,  of  Buffalo  (John  Lord 
O'Brian,  of  Buffalo,  of  counsel),  for  respondent. 

KRUSE,  P.  J.  Mary  E.  Daniels,  late  of  the  city  of  Buffalo,  de- 
ceased, left  an  estate  upwards  of  $1,000,000.  She  disposed  of  the  same 
by  will.  She  provided  for  certain  specific  legacies,  but  the  bulk  of  the 
estate  was  left  under  the  residuary  clause  to  trustees  for  the  benefit  of 
her  daughter  and  a  grandson  for  life  with  remainder  over  to  the 
children  of  the  grandson.  Among  other  specific  legacies  she  bequeath- 
ed the  sum  of  $25,000  to  each  of  three  cousins,  George  B.  Wellington, 
Mary  Wellington,  and  Grace  Wellington.  Grace  Wellington  has  died, 
and  her  sister,  Mary  Wellington,  is  the  executrix  of  her  will. 

A  federal  tax  of  $51,226.96  was  imposed  on  the  estate  under  the 
act  of  Congress  approved  September  8,  1916  (39  Stat.  756,  c  463), 
and  apportioned  by  the  executors  among  the  several  beneficiaries.  The 
apportionment  was  approved  by  the  surrogate.  Its  correctness  is  chal- 
lenged by  the  Wellingtons,  who  appeal.  The  tax  was  levied  according 
to  the  progressive  rate  of  the  statute  based  upon  the  amount  of  the 
net  estate,  but  was  apportioned  upon  a  flat  rate  based  upon  a  divi- 
sion of  the  amount  of  the  net  estate  by  the  entire  tax. 

The  appellants  contend  that  none  of  the  tax  is  chargeable  to  them, 
or,  if  it  is,  they  should  only  be  charged  accbrding  to  the  rate  of  the 
class  within  which  the  amount  of  the  legacy  falls,  regardless  of  the 
value  of  the  entire  net  estate.  I  am  of  the  opinion  that  the  specific 
legacies  are  not  chargeable  upon  this  accounting  with  any  part  of  the 
tax. 

The  act  imposes  a  tax  upon  the  transfer  of  the  net  estate  of  a  de- 
cedent of  1  per  centum  of  the  amount  of  such  net  estate  not  in  ex- 
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cess  of  $50,000;  2  per  centum  of  the  amount  by  which  such  net  estate 
exceeds  $50,000,  and  does  not  exceed  $150,000;  and  $p  on,  at  a  pro- 
greseive  rate  up  to  10  per  centum  of  the  amount  by  which  such  net 
estate  exceeds  a  designated  amount.  Section  201  (U.  S.  Comp.  St. 
1916,  §  6396y2b). 

It  provides  that  the  value  of  the  gross  estate  shall  be  determined  by 
including  the  value,  at  the  time  of  the  death  of  the  decedent,  of  all 
property,  real  or  personal,  tangible  or  intangible,  wherever  situated, 
to  the  extent  of  the  interest  of  the  decedent  at  the  time  of  hw  death, 
which  after  his  death  is  subject  to  the  payment  of  the  chaiges  against 
his  estate,  and  the  expenses  of  its  administration  and  is  subject  to 
distribution  as  a  part  of  his  estate,  and  covers  transfers  made  in 
contemplation  of,  or  intended  to  take  effect  in  possession  o^  enjoy- 
ment at  or  after  the  death  of  the  decedent,  or  in  the  nature  of  a  final 
disposition  or  distribufion  thereof  made  by  the  decedent  within  two 
years  prior  to  his  death,  under  circumstances  therein  set  forth.  Sec- 
tion 202  (U.  S.  Comp.  St  1916,  §  6336%c). 

It  provides  that  the  value  of  the  net  estate  shall  be  determined  by 
deducting  funeral  expenses,  administration  expenses,  claims,  and  the 
like,  under  certain  conditions,  and  provides  for  an  exemption  of 
$50,000.    Section  203  (U-  S.  Comp.  St.  1916,  §  6336i/2d). 

The  tax  is  due  one  year  after  the  decedent's  death  (section  204; 
section  6336%e),  and  the  executor,  which,  according  to  section  205 
(section  6336^f),  includes  an  administrator,  and.  any  other  person 
who  takes  possession  of  any  property  of  the  decedent,  if  there  is 
no  executor  or  administrator,  is  required,  within  a  certain  time  there- 
in stated,  to  give  notice  to  the  collector  and  also  to  make  a  return 
to  him  (section  205),  and  provides  for  a  sale  of  the  property  if  not 
paid  within  the  time  therein  stated  (section  208  [U.  S.  Comp.  St.  1916, 
§  63361/21]). 

Where  a  tax  is  paid  by  or  collected  out  of  property  passing  to  or 
in  possession  of  a  person  other  than  the  executor,  it  provides  for  re- 
imbursement out  of  the  part  still  undistributed,  or  1)y  a  just  and  equi- 
table contribution  by  persons  whose  interest  in  the  estate  would  have 
been  reduced,  if  the  tax  had  been  paid  before  distribution,  or  whose 
interest  is  subject  to  equal  or  prior  liability  for  the  x)ayment  of  the 
taxes,  debts,  or  other  charges  against  the  estate,  and  declares  it  to  be 
the  purpose  and  intent  of  the  act  that  so  far  as  is  practical,  and  un- 
less otherwise  directed  by  the  will  of  the  decedent,  the  tax  shall  be 
paid  out  of  the  estate  before  distribution.    Section  206. 

[1,2]  This 'is  not  a  direct  tax.  If  it  were  it  would  be  unconstitu- 
tional. Matter  of  Bierstadt,  178  App.  Div.  836,  166  N.  Y.  Supp.  168. 
Neither  is  it  a  legacy  tax,  as  was  the  tax  imposed  by  the  federal  act 
of  June  13,  189S  (30  Stat.  448,  c.  448,  §§  29,  30).  Knowlton  v.  Moore, 
178  U.  S.  41,  20  Sup.  a.  747,  44  L.  Ed.  969.  It  is  not  a  tax  upon 
the  property,  but  upon  the  transfer  thereof.  The  net  value  measures 
the  tax.  The  title  passes  from  the  decedent  charged  with  the  tax. 
The  act  names  it  an  "estate  tax"  (see  title  of  the  act),  and  it  is  a  charge 
against  the  estate,  like  any  other  debt  or  claim.  While  it  is  not  de- 
ducted a%an  expense  in  assessing  the  state  transfer  tax  imposed  un- 
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der  the  statute  of  this  state,  as  was  held  in  Matter  of  Sherman,  179 
App.  Div.  502, 156  N.  Y.  Supp.  19,  and  222  N.  Y.  540,  118  N.  E.  1078, 
it  is  none  the. less  a  charge  against  the  estate.  Even  the  gross  estate, 
within  certain  restrictions  and  limitations,  is  subject  .to  the  lien  of  the 
tax.    Section  209  (U.  S.  Comp.  St.  1916,  §  6336y2JX 

[3]  While  the  act  provides  for  a  just  and  equitable  contribution, 
as  before  stated,  it  does  not  undertake  to  lay  down  any  specific  rule 
by  which  such  a  determination  is  to  be  made.  Indeed,  the  act  recog- 
nizes the  right  of  the  transferor  to  apportion  the  tax  among  the 
beneficiaries  and  to  charge  their  respective  shares  as  he  may  see  fit 
to  do. 

[4]  Here  the  will  gives  no  specific  directions  respecting  the  appor- 
tionment of  taxes  or  other  claims.  It  makes  certain  specific  bequests 
and  legacies,  closing  with  a  residuary  clause  cjisposing  of  the  residue 
of  the  estate.  The  residue  of  the  estate  means  what  is  left  after  the 
payment  of  debts  and  other  charges  against  the  estate  and  of  the  spe- 
cific bequests  and  legacies.  There  is  nothing  in  the  will  to  indicate  that 
such  a  tax  as  this  should  be  apportioned  so  as  to  include  specific  lega- 
cies. 

I  think  the  appellants*  objections  are  well  founded,  and  that  the  de- 
cree, so  far  as  appealed  from,  should  be  reversed,  and  the  matter  re- 
mitted to  the  Surrogate's  Court  for  its  further  action,  by  striking 
from  the  account  the  amount  of  the  federal  tax  charged  to  them,  with 
costs  to  the  appellants  payable  out  of  the  estate.    All  concur. 


PUBLIC  SERVICE  COMMISSION,  FIRST  DIST.,  v.  BROOKLYN  HEIGHTS 

R.  CO. 

(Supreme  Court,  Special  Term,  Kings  County.    November  5,  1918.) 

1.  PuBUo  Sbbvice  CoioossioNS  4B921 — BirroBCiNa  Okdbbs — Pbocbdusb. 

On  applications  l^  Public  Service  Commission  for  mandamus  to  eu* 
force  Its  order,  contention  that  proceeding  was  improperly  made  re- 
tiu-nable  in  Part  2,  instead  of  Part  1,  of  Special  Term,  cannot  be  sustained, 
in  view  of  Public  Service  Commissions  Law,  §  57,  providing  tbat  in  case 
of  default  in  answer,  or  after  answer,  the  court  shaU  immediat^y  inquire 
into  facts,  circumstances^  etc. 

2.  Stbeet  Raiuioaos  ^=s>lO — Passengbb  Serviob — ^Enfobcxment  of  Obdbbs. 

On  applications  by  Public  Service  Commission,  under  Public  Service 
Commissions  Law,  §  57,  for  mandamus  to  enforce  its  order,  made  Fteb- 
ruary  8,  1917,  requiring  respondents  collectively  to  procure  and  place  in 
operation  on  8urface  traction  lines  250  cars,  held,  that  said  order  had 
not  been  revoked  by  subsequent  order,  but  simply  modified  as  to  time 
for  compliance. 

3.  Stbeet  Ratlkoads  ^=»70 — Passengee  Sebvice — Enfobcehent  of  Obdebs— 

Wab  Conditions. 

Respondents  were  not  in  a  position  to  urge  that  it  would  be  inequitable 
to  enforce  stich  order  because  of  existing  market  conditioiis  due  to  recent 
state  of  war. 

4.  Equity  ^=>65(1),  66— Maxims. 

In  proceedings  to  compel  public  service  companies  to  comply  with  order 
of  Public  Service  Commissioners  to  procure  and  place  In  operation  addi- 
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tional  cars,  the  court  Should  gtve  little  heed  to  nice  CMsldaratioits  of 
equity;   the  rights  of  the  public  being  puramoont,  asd  the  maxims,  **He 
who  seeks  equity  must  do  equity/'  and  *'He  who  oomes  into  equity  must 
come  with  clean  hands,"  hfAxig  pertinent 
5.  Pleading  «=»350(3) — Mohon'poh  Jomjmekt  on  Plbamngs. 

On  applicant's  motion  for  judgment  on  the  pleadings  in  proceedings  for 
writs  of  mandamus,  the  court  is  bound  to  accept  as  true  allegations  of 
fact  contained  in  answers,  but  need  not  accept  as  true  prophetic  allega> 
tions. 

Applications  by  the  Public  Service  Commission,  First  District,  un- 
der section  57  of  the  Public  Service  Commissions  Law,  for  writs  of 
mandamus  against  the  Brooklyn  Heights  Railroad  Company,  against 
the  Nassau  Electric  Railroad  Company,  against  the  Coney  Island  & 
Brooklyn  Railroad  Company,  and  against  the  Brooklyn,  Queens  Coun- 
ty &  Suburbafi  Railroad  Company,  respectively.  On  motion  for  judg- 
ment on  the  pleadings.    Granted. 

Sec,  also,  101  Misc.  Rep.  10,  166  N.  Y.  Supp.  825 ;  180  App.  Div. 
895, 167  N.  Y.  Supp.  1121. 

William  L.  Ransom  and'  H.  M.  Chamberlain,  both  of  New  York 
City,  for  petitioner. 

Luke  D.  Stapleton,  of  New  York  City,  and  Charles  L.  Woody  and 
D.  A.  Marsh,  both  of  Brooklyn,  for  respondents. 

BENEDICT,  J.  These  are  four  practically  identical  applications  by 
the  Public  Service  Commission  for  the  First  District,  under  section 
57  of  the  Public  Service  Commissions  Law  (Consol.  Laws,  c.  48),  for 
writs  of  mandamus  against  the  several  respondents,  to  enforce  an 
order  of  the  Commission,  made  February  8,  1917,  requiring  the  re- 
spondents, collectively,  to  procure  and  place  in  operation  on  surface 
traction  lines  in  Brooklyn  250  cars. 

[1]  At  the  threshold  of  these  proceedings  the  respondents  seek  to 
interpose  an  obstacle  which,  if  not  removed,  would  bar  the  entrance 
upon  a  consideration  of  the  merits  of  the  controversy.  They  assert 
that  this  branch  of  the  Special  Term  of  the  Supreme  Court  is  without 
jurisdiction  to  entertain  or  determine  this  proceeding.  They  argue 
that  this  proceeding  was  improperly  made  returnable  in  Part  2  of  the 
Special  Term,  commonly  known  as  the  Ex  Parte  Term;  that  it  should 
have  been  made  returnable  in  Special  Term,  Part  1,  where  contested 
motions  on  notice  are  customarily  piade  returnable.  Upon  this  ground 
they  asked,  after  filing  their  answers  and  upon  the  adjourned  day 
fixed  by  the  court  at  their  request  for  the  hearing  upon  the  petitions 
and  answers,  that  the  orders  originating  these  proceedings  be  vacated. 
Were  it  not  for  the  high  professional  standing  of  the  several  counsel 
with  the  respondents,  it  would  scarcely  seem  needful  to  say  anything 
in  reply  to  this  objection,  further  than  to  overrule  it,  as  was  done 
at  the  nearing,  because  there  are  several  sufficient  answers  that  could 
be  made  to  it,  if  necessary.  There  is,  however,  one  answer  which  I 
will  make,  because  it  is  conclusive.  It  is  found  in  the  opinion  of  Judge 
Danforth  (in  which  all  the  judges  of  the  Court  of  Appeals  concurred) 
in  the  case  entitled  People  ex  rel.  Mayor  v.  Nichols,  79  N.  Y.  582. 
The  opinion  may  be  summed  up,  so  far  as  the  precise  point  there  and 
here  under  consideration  is  concerned,  in  this  extract : 
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''It  Is  provided  by  the  Omstitatioa  tbat  the  court  itself  Aall  have  geoeral 
Jurisdiction  in  law  and  equity.  It  follows  that  its  Jurisdiction  can  be  limited 
neither  by  the  Legislature  nor  by  any  power  conferred  by  it  upon  the  court 
itself.  Hart  y.  Hatch,  8  Hun,  STtk,  Its  functions  are  to  be  exerdsed  by  its 
Judges,  sitting  in  General  Terms,  or  at  the  Oircnit,  or  Oyer  and  Terminer,  or 
Special  Terms.  *  *  •  Some  of  the  terms  thus  appointed  are  designated 
by  the  Justices  as  'Special  Terms  for  Bquity  Cases  and  Enumerated  Motions,* 
and  others  as  'Special  Terms  for  Nonenumerated  Motions  and  Chamber  Busi- 
ness/ and,  while  it  cannot  be  doubted  that,  for  the  due  and  orderly  conduct  of 
litigation  and  causes,  certain  steps  and  proceedings  ther^n  may,  under  tlie 
direction  of  the  Judges,  be  required  to  be  taJLen  at  apecifled  terms,  yet  any 
such  regulation  must  be  subject  to  the  control  of  the  Justice  who  is  assigned 
to  hold  them.  If  otherwise,  the  power  of  the  Judge  would  be  limited,  public 
interests  sometimes  put  in  Jeopardy,  and  the  rights  of  citizens  infringed.  The 
case  before  us  illustrates  this  position." 

The  authority  of  that  opinion  has  never  been  questioned,  although 
the  case  has  been  referred  to  with  great  frequency  in  later  cases. 
Among  such  cases  was  a  decision  of  the  General  Term  of  the  Su- 
preme Court  in  the  Third  Department  (Mussen  v.  Ausable  Granite 
Works,  63  Hun,  367,  18  N.  Y.  Supp.  267),  wherein  Judge  Herrick, 
speaking  of  the  jurisdiction  of  the  Supreme  Court,. said: 

'*Its  Jurisdiction  is  as  wide  as  the  boundaries  of  the  state,  and  every  person, 
natural  or  artificial,  within  such  boundaries,  is  subject  to  that  Jurisdiction. 
For  convenience  in  the  transaction  of  business  the  state  has  been  divided  up 
into  districts,  but  the  court  in  each  district  is  the  Supreme  Oourt  of  the  state, 
and  each  has  the  same  power,  no  more  or  less  than  the  other ;  it  is  the  power 
and  Jurisdiction  of  the  Supreme  Court  not  the  Supreme  Court  of  the  First 
Judicial  district,  or  the  Fourth  Judicial  district,  but  the  Suprwne  Court  of  the 
state.  The  Jurisdiction  is  given  to  each  and  every  part  of  the  Supreme  Court, 
each  possessing  all  the  power  granted  to  the  oourt;  and  to  confine  Jurisdic- 
tion in  certain  classes  of  cases  to  one  part  of  the  court  is  to  deprive  the  rest  of 
the  court  of  its  Jurisdiction,  or  to  limit  or  qualify  it." 

See,  also,  the  opinion  written  by  Mr.  Justice  Jenks  and  concurred 
in  by  the  others  of  the  court  in  reople  ex  rel.  Patrick  v.  Frost,  133 
App.  Div.  179,  188,  117  N.  Y.  Supp.  524. 

This  is  a  summary  proceeding,  created  and  regulated  by  the  provi- 
sions of  section  57  of  the  Public  Service  Commissions  Law  (Consol. 
Laws,  c.  48;  chapter  480,  Laws  1910,  derived  from  chapter  429,  Laws 
1907).    The  Legislature,  in  enacting  it,  declared  that : 

"In  case  of  default  in  answer  or  after  answer,  the  court  shall  immediately 
inquire  into  the  facts  and  circumstances  in  such  manner  as  the  court  shall 
direct  without  other  or  formal  pleadings,  and  without  reject  to  any  technical 
requirement." 

The  beneficial  eflfect  of  this  provision  might  easily  be  diminished  or 
frustrated,,  if  rules  of  procedure  were  permitted  to  control  the  par- 
ticular branch  of  the  court  wherein  such  applications  must  be  heard. 
The  Appellate  Division  in  this  department  has  quite  rightly  omitted 
to  make  any  such  rules  for  the  hearing  of  these  applications.  It  is,  to 
my  mind,  doubtful  if  any  power  resides  in  any  branch  of  the  court 
to  limit  or  control  such  hearings  in  another  branch.  I  took  occasion 
to  point  out  in  the  earlier  case  of  Public  Service  Commission  v.  Brook- 
lyn Borough  Gas  Co.,  104  Misc.  Rep.  315,  171  N.  Y,  Supp.  937,  in  con- 
struing a  similar  statute  (P.  S.  C.  L,.  §  74),  what  seemed  to  me  to  be 
the  legislative  purpose  in  enacting  that  provision.    It  was  there  said: 
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**Vn6Br  tte  esprefls  terniB  of  tbe  Public  Serrloes  OommlflsibiiB  Law,  tbe 
prooeedUig,  under  section  74,  is  intended  to  be,  not  only  summary  in  its  nature, 
but  also  tree  from  all  technicalities.  In  its  wide-reaching  scope  it  is  of  the 
greatest  usefulness  for  the  protection  of  the  public  In  the  relations  sustained 
by  publib  service  corporations  supplying  gas  or  ^ectridty  to  the  public  It  Is 
deslpied  to  afford  to  the  Supreme  Court  a  direct  and  summary  visltorial 
power  over  these  coiporatioBs  whenever  the  Public  Service  Commission 
charged  with  their  oversight  shall  be  of  opinion  that  they  have  violated  or 
are  threatening  to  violate  the  law.  The  Legislature,  perhaps  foreseeing  the 
dilBculties  which  have  at  thnes  attended  the  efforts  of  the  Public  Service  Com- 
miSBions  to  compel  this  class  of  oorporatloDS  to  ob^y  the  mandate  oC  law  or  the 
orders  of  the  ccmunissions,  wisely  gave  to  these  commissions  the  ri^t  of  resort 
to  this  court  for  speedy  relief,  axid  wisely  vested  in  this  court  the  power  to 
hear  without  delay  and  to  determine  without  technicality  the  questions  so 
presented  to  It. 

"In  my  Judgment  the  Legislature  intended,  by  this  provision,  to  abolish  the 
delays  and  technicalities  whidx  in  the  ordinary  course  of  Judicial  proceedings 
seem  inevitably  associated  with  the  practice  of  the  law.  The  court  should 
therefore,  whenever  called  upon,  act  according  to  the  spirit  of  this  statute  a's 
well  as  to  its  letter;  and  if  it  finds  that  sufficient  reason  exists  for  its  inter- 
ference in  this  particular  class  of  cases,  it  should  act  promptly  and  efficiently 
to  sustain  the  Public  Service  Ckmunisskms  in  the  Just  and  lawful  exercise  of 
those  governmental  functions,  t)ower8,  and  duties  which  the  Legislature  has 
vested  In  them,  and  without  the  iK)wer  of  enforcement  of  which  the  usefulness 
-of  the  commissions  would  be  utterly  destroyed.** 

The  proceeding  in  each  case  was  initiated  by  a  petition,  upon  which 
the  court  granted  an  order  requiring  the  respondent  to  answer,  and 
an  answer  in  each  case  has  b^en  served.  The  several  proceedings 
came  on  for  hearing  before  the  court  at  Special  Term,  Part  2,  on  No- 
vember 27th,  at  which  time  counsel  for  the  petitioner  maxle  a  motion 
for  judgment  on  the  pleadings,  claiming  that  there  was  no  issue  of 
fact  to  be  tried.  Counsel  for  the  respondents  opposed  this  motion, 
and  the  court  reserved  decision  and  adjourned  the  hearing.  The  court 
is  now  to  decide  that  motion. 

The  petition  in  each  case  sets  forth  the  facts  leading  up  to  the 
making  of  the  order  of  February  8,  1917,  and  certain  proceedings  since 
liad,  to  show  the  violation  of  the  order  by  the  respondents.  The  facts 
alleged  in  the  petition  are  nearly  all  admitted  by  tije  answer,  and 
such  attempted  denials  as  the  answer  contains  are  ineffective  to  put 
in  issue  any  material  fact.  Indeed,  the  respondents  make  no  point 
on  the  denials,  but  rest  their  contentions  upon  the  defenses,  of  which 
there  are  four  in  each  answer.  The  only  ground  of  opposition  hav- 
ing any  semblance  of  merit  is  that  it  would  be  inequitable  to  enforce 
the  order  aforesaid,  because  of  existing  market  conditions  due  to  the 
recent  state  of  war,  and  because  of  a  certaiA  agreement  between  the 
petitioner  and  the  respondents,  which  it  is  claimed  in  effect  modified 
the  order  herein  sought  to  be  enforced,  or  at  least  suspended  its  opera- 
tion. It  is  urged,  therefore,  that  the  rule  that  a  writ  of  mandamus 
will  be  refused,  in  the  exercise  of  discretion,  when  its  operation  would 
be  inequitable,  should  be  applied. 

[2]  It  is  necessary  briefly  to  set  forth  the  salient  facts.  The  Pub- 
lic Service  Commission,  after  due  notice  to  the  respondents,  given  in 
May,  1916,  and  a  hearing,  made  an  order  on  January  10,  1917,  for 
the  furnishing  of  these  250  cars.  This  order  was  modified  in  some 
respects  by  the  order  of  February  8,  1917,  the  order  now  sought  to 
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be  enforced.  Shortly  after  the  mdcing  of  Ae  latter  order,  the  com- 
panies notified  the  commission  that  they  refused^  to  accept  it  and 
could  not  comply  with  it.  Thereafter  the  companies  brought  certio- 
rari proceedings  in  the  Supreme  Court,  First  Department,  to  review 
the  order,  with  the  result  that  the  writ  was  quashed  at  the  Special 
Term  (People  ex  rel.  Brooklyn  Heights  R.  R.  Co.  v.  Public  Service 
Commission,  101  Misc.  Rep.  10,  166  N,  Y,  Supp.  825),  and  this  ac- 
tion was  affirmed  by  the  Appellate  Division  (180  App.  Div.  895  *).  Sev- 
eral months  were  consumed  in  this  litigation,  and  when  it  proved  un- 
successful, the  companies  commenced  an  action  in  the  federal  court 
to  restrain  the  enforcement  of  the  order.  Their  application  for  an 
injunction  pendente  lite  was  denied  by  the  special  statutory  court. 
Brooklyn  Heights  R.  R.  Co.  v.  Straus  (D.  C.)  245  Fed.  132.  The 
companies  appealed  to  the  Supreme  Court  of  the  United  States,  but 
the  action  was  discontinued  before  the  appeal  was  heard. 

In  November,  1917,  a  rehearing  before  the  commission  was  asked 
for  by  the  companies,  and  granted,  and  hearings  were  begun  on  No- 
vember 30,  1917,  and  continued  from  time  to  time  until  February  15, 
1918.  In  the  meantime  the  companies,  although  they  had  made  some 
preparations  to  procure  the  cars  required  by  the  order  of  February  8, 
1917,  had  not  in  fact  placed  orders  for  any  cars. 

On  February  15,  1918,  the  agreement  upon  which  the  companies 
now  rely  was  entered  into  at  a  meeting  of  the  commission  and  spread 
upon  the  minutes.  The  reason  for  this  agreement  was  in  the  condi- 
tions due  to  the  war,  which  rendered  it  not  only  difficult  to  get  the 
materials  needed  for  the  cars,  but  unpatriotic  to  attempt  to  enforce 
the  order  at  that  time.  The  agreement  was  in  substance  that  the  re- 
hearing should  be  adjourned  until  October  14,  1918,  and  the  time  of 
the  companies  to  provide  for  use  such  of  the  cars  required  by  the 
order  of  February  8,  1917,  as  were  to  have  been  procured  and  put 
in  operation  by  December  1,  1917,  should  be  extended  to  October  14, 
1918;  that  in  the  meantime  the  companies  would  proceed  to  pur- 
chase 100  steel  rapid  transit  cars  (or  rather,  I  suppose,  that  another 
corporation,  controlled  by  the  same  holding  company  which  controls 
the  respondents,  should  do  so,  for  these  companies,  operating  only 
surface  lines,  would  have  no  use  for  rapid  transit  cars),  also  to  make 
changes  in  100  side  entrance  surface  cars,  so  that  they  could  be  oper- 
ated in  two-car  trains,  to  alter  50  other  surface  cars,  so  as  to  adapt 
them  to  haul  trailers,  and  to  purchase  50  trailers. 

This  was  the  essence  of  the  agreement,  although  it  was  clothed  in 
verbiage  which  contained  various  statements  upon  which  respond- 
ents base  their  claim  that  the  order  of  February  8,  1917,  ought  not 
to  be  enforced  against  them.  They  claim  that  the  things  to  be  done 
under  the  agreement  were  intended  to  be,  and  understood  by  them  to 
be,  a  substitute  for  the  things  required  to  be  done  by  the  order,  and 
that,  although  they  have  not  done  any  of  these  things  (except  to  equip 
a  very  few  cars  for  operation  in  two-car  trains),  their  failure  has  been 
due,  not  to  any  fault  of  their  own,  but  to  conditions  resulting  from 
the  state  of  war,  which  prevented  the  manufacturers  from  getting  steel 
w^th  which  to  iDuild  the  cars  and  make  the  appliances  necessary  to 

1 167  N.  Y.  Supp.  1121. 
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comply  with  the  agreement,  and  they  set  forth  in  great  detail  their 
efforts  to  forward  the  woric.  They  further  urge  that  the  comple- 
tion and  operation  of  certain  rapid  transit  lines,  and  the  imminent  com- 
pletion and  operation  of  others,  will  release  many  surface  cars,  so  as 
to  render  the  250  cars  required  by  the  order  of  February  8,  1917,  un- 
necessary and  useless,  and  they  further  urge  that  the  cost  of  the  new- 
cars,  if  they  be  required  to  order  them  at  this  time,  would  be  ab- 
normally highf  inasmuch  as  the  steel  market  is  in  a  worse  condition 
now  than  it  was  last  February.  All  of  these  facts,  they  urge,  show 
that  it  would  be  grossly  inequitable  to  enforce  against  them  the  order 
of  February  8,  1917. 

The  companies'  claim  that  the  order  should  not  be  enforced  can  he 
sustained,  if  at  all,  only  on  equitable  grounds;  for  the  order  of  Feb- 
ruary 8,  1917,  still  stands  unrevoked  and  unmodified,  except  as  the 
time  for  compliance  therewith  has  been  extended  by  the  order  of 
February  20,  1918,  made  in  pursuance  of  the  agreement  aforesaid. 
So  far  as  the  agreement  of  February  15,  1918,  is  concerned,  it  did  not 
modify  the  order  of  February  8,  1917,  for  it  was  expressly  stated  that 
the  adjournment  should  be  "with  the  understanding  *  ♦  *  that 
neither  the  risifats  of  the  companies  nor  the  rights  and  powers  of  th^ 
commission  under  the  present  order  [the  order  of  February  8,  1917], 
or  under  existing  provisions  of  law,  are  to  be  deemed  in  any  way 
prejudiced  by  the  adjournment  or  by  the  action  taken  by  the  compa- 
nies," aiKi  there  were  other  statements  of  a  similar  nature.  The  posi- 
tion of  the  commission  is,  therefore,  unassailable  in  law,  and  can  be 
aUacked  only  on  equitable  grounds. 

[3]  The  answer  to  the  appeals  to  equity  by  the  respondent  compa- 
nies is  that  they  are  not  in  a  position  to  urge  equitable  considerations 
in  their  behalf  in  these  proceedings.  They  were  delinquent  when, 
nearly  two  years  ago,  the  Public  Service  Commission  was  obliged  to 
order  them  to  supply  these  250  cars.  The  fact  that  the  commission 
had  to  make  this  order — ^which  has  been  sustained  by  the  courts — 
shows  that  they  were  not  giving  proper  attention  to  the  traffic  needs 
of  the  community  which  they  were  supposed  to  serve  in  return  for  the 
puUic  f randiises  which  they  enjoyed.  Had  they  proceeded  to  procure 
these  cars  when  the  need  arose,  instead  of  waiting  to  be  ordered  by 
the  Public  Service  Commission  to  do  so,  and  then  seeking  to  avoid 
compliance  with  that  lawful  requirement,,  they  could  have  placed  or- 
ders for  the  cars  long  before  the  entrance  of  the  United  States  into  the 
war,  when  market  conditions  were  normal,  or  much  more  nearly 
normal  than  they  are  to-day.  .If  it  be  a  hardship  to  them  to  procure 
these  250  cars  now,  it  is  a  hardship  which  they  have  brought  upon 
themselves  by  their  failure  to  perform  their  duties  to  the  public  in  due 
season. 

Furthermore,  in  a  case  of  this  kind,  the  interests  of  the  public  are 
paramonnt.  Traffic  conditions  on  the  respondents'  lines  have  for  a 
long  time  been  unsatisfactory  to  the  public,  an4  recently  they,  have 
become  so  deplorable  that  they  cry  loudly  and  persistently  for  relief. 
At  the  ''evening  rush  hour/'  so  called,  the  cars  of  the  respondent  com- 
panies on  most  of  their  lines  are  crowded  far  beyond  the  limits  of 


Digitized  by 


Google 


796  172  NEW  YORK  SUPPLBMBNT  (Sup.  Ct 

safety  and  decency.  Passengers  ride  on  tfie  roofs  of  the  cars,  on  the 
bumpers,  anywhere  that  they  can  get  a  foothold  and  a  handhold,  how- 
ever precarious,  in  order  to  get  to  dieir  homes  without  tmdue  delay.  If 
the  companies  had  ordered  3ie  250  cars  when  they  ought  to  have  done 
so,  they  would  have  had  them  long  ago,  and  much  of  this  very  serious 
congestion  could  have  been  prevented. 

[4]  In  view  of  these  just  public  claims,  which  outweigh  all  others, 
the  court  should  give  little  heed  to  nice  considerations  of  equity,  which 
might  be  applicable,  were  this  a  litigation  between  private  parties,  in- 
volving only  private  rights  and  interests.  "He  who  seeks  equity  must 
do  equity,"  and  "He  who  comes  into  equity  must  come  with  clean 
hands,"  are  maxims  which  are  clearly  pertinent  in  these  proceedings, 
in  answer  to  the  respondents'  claims  to  be  relieved  on  equitable  grounds 
from  compliance  with  the  order  of  the  commission. 

The  things  to  be  done  under  the  agreement  of  Februaxy  15,  1918,  by 
the  companies,  cannot  be  r^farded  as  in  substitution  for  the  things  to 
be  done  under  the  order  of  February  8,  1917.  Tte  things  to  be  done 
under  the  agreement  were,  it  was  apparently  supposed  by  the  commis- 
sion and  its  counsel,  things  which  could  and  would  be  done  promptly, 
despite  existing  war  conditions,  in  order  to  afford  some  measure  of 
relief.  When  this  expectation,  in  which  the  respondents  must  at  least 
have  concurred,  was  disappointed,  and  after  the  rehearing  proceed- 
ing had  been  closed,  the  commission  was  justified  in  going  ahead  to 
enforce  the  order,  especially  as  it  waited  before  proceeding  until  after 
the  armistice  had  been  signed,  which  marked  the  end  of  active  war- 
fare, and  promised  a  speedy  return  to  normal  market  conditions. 

Furthermore,  the  things  which  the  companies  agreed  to  do  were,  for 
the  most  part,  things  which  their  public  duty  would  have  required 
them  to  do  anyway,  even  if  the  agreement  had  not  been  made.  The 
aftiliated  corporation  operating  rapid  transit  lines  would  have  had,  at 
some  time  not  far  distant,  to  buy  the  100  rapid  transit  cars,  and,  if 
the  order  for  such  cars  had  not  been  placed  at  about  the  time  it  was 
placed,  the  benefit  of  an  existing  option,  then  about  to  expire,  would 
have  been  lost.  So  far  as  the  50  trailer  cars  are  concerned,  the  pro- 
curing of  these  will  be  accepted  by  the  commission  as  a  partial  com- 
pliance with  the  order  of  February  8,  1917.  So  it  appears  that,  ad- 
mitting all  that  the  companies  allege  as  to  their  understanding  of  the 
effect  of  the  agreement  of  February  15,  1918,  they  are  not  seriously 
prejudiced  by  what  they  have  done  in  compliance  therewith,  even  if 
they  shall  be  required  now  to  provide  the  additional  200  surface  cars. 

[5]  If  the  contention  that  the  rapid  transit  lines  recently  opened,  or 
soon  to  be  opened,  will  render  these  200  cars  unnecessary  and  useless, 
were  well  founded,  it  might  be  ground  for  the  refusal  of  the  manda- 
mus, not  so  much  out  of  consideration  for  the  companies,  as  on  gen- 
eral economic  grounds.  But  I  cannot  agree  with  that  contention.  My 
opinion,  in  view  of  existing  conditions  already  referred  to,  is  that  they 
will  be  necessary,  notwithstanding  the  use  of  the  rapid  transit  lines. 
The  court  is,  upon  a  motion  of  this  kind,  bound  to  accept  as  true  the 
allegations  of  fact  contained  in  the  answers,  but  need  not  accept  as 
true  prophetic  allegations. 
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It  is  furtber  urged  in  support  of  the  respondents'  claim  to  equitable 
consideration  that  the  default  of  the  companies  in  the  rehearing  pro- 
ceeding before  the  commission,  suffered  on  October  14,  1918,  should 
have  l^en  opened,  and  the  hearing  further  adjourned.  This  conten- 
tion is  f  otmded  upon  the  statement  made  by  counsel  to  the  commission 
in  the  course  of  die  discussion  of  the  a^eement  of  February  15,  1918, 
that  it  might  be  possible  "at  the  expiration  of  six  months,  or  such  later 
time  as  represents  a  restoration  of  conditions  more  nearly  normal,  to 
take  t^  the  question  at  the  point  of  the  present  suspension  of  hearing, 
and  see  what  further  facilities,  if  any,  are  requisite  in  the  light  of  con- 
ditions then  existing,"  and  the  further  statement  of  the  chairman  of 
the  commission  that  the  hearings  would  be  adjourned  to  the  second 
Monday  in  October,  "and  will  be  further  adjourned,  if  necessary,  at 
this  time."  It  is  urged  that  the  default  was  suffered  inadvertently, 
and  that  normal  times  have  not  yet  returned. 

Passing  over  the  obvious  answer  that  this  action  of  the  commission 
can  be  reviewed  only  in  a  proper  proceeding  by  certiorari,  an  ex- 
amination of  the  affidavits  upon  the  motion  to  open  the  default  will 
show  that  the  only  matters  presented  in  support  thereof  were  the  ef- 
forts of  the  companies  to  comply  with  the  agreement  of  February  15, 
1918,  and  nothing  at  all  to  show  why  the  order  of  February  8,  1917, 
should  be  modified  or  abrogated.  Moreover,  if  there  be  any  equitable 
ground  for  complaint  in  these  proceedings  by  the  commission,  it  is 
answered  by  the  considerations  already  presented  as  to  the  inequitable 
attitude  of  the  companies  toward  the  public. 

It  is  urged  on  behalf  of  the  commission  that  in  a  case  of  this  kind 
under  the  statute  the  discretion  to  refuse  a  writ  of  mandamus  on  equi- 
table grounds  does  not  reside  in  the  court,  which  must  enforce  the 
order,  if  it  be  a  lawful  and  existing  order.  In  view  of  what  I  have 
said,  I  deem  it  unnecessary  to  decide  this  question. 

The  war  having  ceased,  it  cannot  be  claimed  that  it  is  impossible 
for  the  respondents  to  comply  with  the  order  of  February  8,  1917. 
With  respect,  however,  to  the  question  of  time  within  which  they 
must  comply  with  the  writ  to  be  issued,  I  will  hear  counsel  now. 

The  motion  for  judgment  on  the  pleadings  in  each  case  is  granted, 
and  a  peremptory  writ  of  mandamus  will  issue  in  accordance  with  the 
prayer  of  the  petition. 

Submit  order  and  writ 
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SIEBBL  T.  PLEAXL. 
(Supreme  Oonrt,  Special  Term  for  Trials,  Bronx  Ooxinty.    December  4,  1918.) 

1.  Navigable  WIatebs  <8=937(8) — Chabteb  PBOVisiona—TiTLB  to  Tidblands 

ON  Unopened  Street. 

The  title  to  a  portion  of  an  avenue,  which  has  never  been  physically 
opened  and  is  on  tidelands  and  under  water,  especlMly  at  high  tide,  is 
vested  in  the  city,  under  Greater  New  York  Charter,  §  83. 

2.  Municipal  Oobpobations  ^s»719(4) — Ti]>BLANnfr*«-PiBiaT8  tor  Usb — Dm- 

FABTMBNT  OF  BOCKS  AND  FeBRIES, 

Under  Greater  New  York  (Charter,  i  825,  the  department  of  do<^s  and 
ferries  has  the  power  to  grant  temporary  permits,  for  period  not  to  ex- 
ceed one  year,  to  use  and  occupy  lands  under  water  between  high  and 
low  water  marks,  Inclodlng  wharf  pr<^erty. 

3.  Municipal    Oobpobations    ^s»719(1)— Tidelawds— ^'Pbopebtt"— "Whabp 

Pbopebtt." 

Greater  New  York  Charter,  §  833,  defining  the  terms  ''property'*  and 
"wharf  property,"  includes  boathouses,  wharves,  and  sidewalks  over  tidal 
lands. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Property;   Wharf.] 

4.  Municipal  Oobpobations  ^b>719(4) — ^Icasb  of  Tidblands — ^Walks. 

A  license  granted  to  plaintlfi?  as  lessee  In  possession  of  adjacent  lands 
by  the  city  department  of  docks  and  ferries,  to  use  and  occupy  a  board- 
walk over  certain  tid^ands  upon  payment  of  annual  rental,  Jield  not  in 
violation  of  Greater  New  York  Charter,  {  83. 

5.  Municipal  Oobpobations  ^5»719(4) — ^Tidelands — Lease — ^Rioht  to   Ex- 

clusive Use. 
Where  plaintiff  purchased  and  kept  in  repair  a  boardwallfi  over  an  un- 
-  dedicated  street  upon  tidelandii  keeping  up  annual  permits  from  the  city 
to  use  the  same,  the  defendant,  having  no  riparian  easements  therein, 
could,  not  use  such  walk  or  Join  his  walk  thereto  without  plainttfTs  con- 
sent; such  structure  not  being  a  nuisance,  and  not  interfering  with 
defendant's  construction  of  a  walk  suitable  to  his  needs. 

6.  Navigable  Watebs  ^=9»37(4)— Tidelands — ^Tetlb — ^Easements. 

A  grantor,  owning  to  high-water  mark,  eannot  grant  use  of  adjoining 
tidelands  for  sidewalk  purposes. 

7.  Easements  ^5»36(3) — Easement  of  Neoessitt — Evidence. 

Evidence  held  lnsufi[lcient  to  show  that  defendant  had  a  right  of  way 
of  necessity  over  plaintiff's  boardwalk,  erected  upon  tidelands  belonging 
to  the  city. 

Action  by  Frederick  J.  Siebel  against  Gtorge  Pleayl  to  restrain 
defendant  from  using  plaintiff's  boardwalk,  erected  on  tidal  land, 
and  from  interfering  with  plaintiff's  business.  Judgment  for  plaintiff 
as  prayed,  with  costs. 

Bennett  E.  Siegelstein,  of  New  York  City,  for  plaintiff. 
Theodore  Hansen,  of  New  York  City,  for  defendant. 

GIEGERICH,  J.  [1-3]  The  soil  along  Bassett  avenue,  between 
Hunter  and  Wright  avenues,  in  the  borough  of  the  Bronx,  at  the 
point  where  the  boardwalk  in  suit  is  located,  is  under  water,  especial- 
ly at  high  tide,  and  that  portion  of  the  avenue  first  mentioned  has  nev- 
er  been  physically  opened.    Such  being  the  case,  the  title  to  the  lands 
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under  water  is,  pursuant  to  section  8^  of  the  Greater  New  York  Char- 
ter (Laws  1901,  c.  466),  vested  in  the  city  of  New  York  for  certain 
purposes.  It  is  not  necessary  in  this  case  to  enumerate  those  pur- 
poses, nor  to  enter  into  a  discussion  of  the  powers  of  the  dty  au- 
thorities with  respect  to  lands  under  water  between  high  and  low 
water  marks,  nor  the  cases  which  define  and  limit  such  powers.  It  is 
sufficient  to  say  that  the  department  of  docks  and  ferries  has,  under 
section  825  of  the  charter,  the  power  to  grant  temporary  permits  for 
a  period  not  exceeding  one  year  to  use  and  occupy  the  property  there- 
in referred  to,  including  wharf  property.  Section  833  of  the  charter, 
defining  the  terms  "property"  and  "wharf  property,"  as  used  in  the 
chapter  of  which  sudi  section  forms  a  part,  as  I  construe  it,  is  suf- 
ficiently broad  and  comprehensive  in  its  language  to  include  a  structure 
of  the  character  in  suit,  including  the  lani  beneath  the  same. 

[4,  S]  The  plaintiff  is  in  possession,  as  lessee,  of  the  lands  adjacent 
to  such  land  under  water,  and  periodical  licenses  or  permits,  condi- 
tioned upon  the  payment  of  a  certain  annual  rental  for  the  uSe  and 
occupation  of  the  boardwalk  in  question  and  the  land  under  water 
adjacent  thereto,  as  well  as  anotfier  boardwalk  on  Wright  avenue 
connecting  therewith  at  its  intersection  with  Bassett  avenue  and 
lands  under  water  in  the  vicinity  thereof,  have  been  issued  by  the  de- 
partment of  docks  and  ferries  to  the  plaintiff.  Such  license  or  permit, 
docs  not,  in  my  opinion,  violate  the  provisions  of  section  83  of  the 
charter.  The  defendant  is  not  the  owner  of  die  upland  adjoining  the 
tideway  along  Bassett  avenue,  and  he  is  not  seeking  compensation  as 
a  riparian  owner  for  the  destruction  of  any  easement  of  access  to 
the  foreshore  on  that  avenue. 

As  a  matter  of  fact  such  right  of  access  has  not  been  cut  off  nor  in 
any  way  interfered  with  by  the  boardwalk  in  controversy.  The  plain- 
tiff, on  the  other  hand,  as  the  lessee  of  the  adjoining  upland  on  Bas- 
sett avenue,  is  entitled  during  the  continuance  of  the  lease  to  the  ben- 
eficial enjoyment  of  the  foreshore  in  question,  and  the  use  he  has  made 
of  the  property  covered  by  the  license  or  permit  seems  to  me  to  be  rea- 
sonable in  view  of  all  the  circumstances.  The  boardwalk  is  about 
four  feet  wide  and  is  built  on  a  trestle,  consisting  of  piles  and  up- 
rights driven  into  the  ground,  with  cross-beams,  and  planks  nailed  to 
it,  and  has  a  hand  railing  on  each  side.  So  far  as  the  evidence  disclos- 
es, it  has  never  been  dedicated  to  public  use.  It  was  purchased  by  the 
plaintiff  from  a  private  individual  and  it  has  been  in  his  (the  plaintiff's) 
possession  for  the  past  15  years,  during  which  time  he  has,  at  his  own 
expense,  repaired,  cared  for,  and  maintained  it. 

Several  years  ago  there  weire,  besides  the  one  maintained  by  the 
plaintiff,  two  other  separate  and  distinct  boardwalks  along  Bassett 
avenue  which  ran  parallel  with  the  plaintiff's  walk  and  connected  with 
other  boardwalks  leading  to  the  premises  now  occupied  by  the  defend- 
ant and  also  to  the  premises  of  another  person  who  was  likewise  en- 
gaged in  the  so-called  boat  livery  business.  Such  other  two  board- 
wsdks  along  Bassett  avenue  have,  however,  for  the  most  part  either 
been  removed  by  railroad  employes  or  destroyed  by  the  elements,  and 
no  effort  has  been  made  to  rebuild  them,  although  one  of  them  was 
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connected  with  the  boardwalk  on  Wright  avenue  now  used  by  the 
defendant. 

The  plaintiff  heretofore  informed  the  defendant  that  he  had  no  ob- 
jection to  his  building  an  independent  boardwalk  along  Bassett  ave- 
nue, provided  he  obtained  a  permit  to  do  so  from  the  department  of 
docks  and  ferries;  but  the  defendant  refused  to  do  this,  and  per- 
sisted and  still  persists,  de^te  the  plaintiff's  objections,  in  using  the 
latter's  boardwalk  along  said  avenue.  The  defendant  is  in  possession 
of  lands  fronting  the  water  on  Wright  avenue  immediately  adjoining 
on  the  south  those  in  possession  of  the  plaintiff.  As  already  stated, 
the  plaintiff  has  a  license  or  permit  from  the  department  of  docks 
and  ferries  for  the  use  and  occupation  of  the  boardwalk  maintained 
by  him  on  that  avenue,  as  well  as  of  the  land  under  water  adjacent 
thereto.  The  defendant's  premises  are  situate  about  200  feet  from 
Bassett  avenue.  Wright  avenue  is  entirely  covered  by  water  at  Irigh 
tide.  The  plaintiff  and  the  defendant  both  let  boats  to  the  public  for 
pleasure  and  fishing  purposes,  and  their  boathouses  and  floats  are 
located  on  the  last-named  avenue.  Their  places  of  business  are  reach- 
ed by  independent  boardwalks,  connecting  with  the  plaintiff's  along 
Bassett  avenue. 

The  defendant  connected  his  boardwalk  on  Wright  avenue  with 
such  boardwalk  along  Bassett  avenue  against  the  protests  of  the 
plaintiff.  The  plaintiff  and  his  family  live  in  a  houseboat  near  the 
junction  of  Bassett  and  Wright  avenues,  which  houseboat  is  reached 
by  the  boardwalk  in  suit.  The  evidence  satisfies  me  that  the  board- 
walk along  Bassett  avenue  does  not  obstruct  or  unnecessarily  inter- 
fere with  the  passage  of  the  public  over  the  land  between  high  and 
low  water  marks.  As  the  tideway  at  high  tide  appears  to  afford  pas- 
sage only  for  small  boats,  and  at  low  tide  is  a  marshy  mudbank,  the 
boardwalk  in  question  does  not  interfere  with  navigation. 

It  has  not  been  made  to  appear  that  a  necessity  exists  for  the  im- 
mediate use  of  the  space  covered  by  the  boardwalk  for  the  purposes 
of  commerce,  or  that  such  structure  is  a  public  nuisance,  or  that  it 
cuts  off  access  to  the  water  front,  or  in  any  way  interferes  with  any 
of  the  rights  which  the  defendant  may  have  in  common  with  the  pub- 
lic to  use  the  foreshore  adjacent  to  such  boardwalk. 

[6]  Under  the  foregoing  circumstances,  it  is  plain  that  the  defend- 
ant has  no  right  of  passage  over  the  plaintiff's  boardwalk  along  Bas- 
sett avenue  without  the  plaintiff's  consent,  unless,  as  claimed  by  him, 
such  right  is  given  to  him  under  deeds  of  conveyance  from  the  com- 
mon grantor.  Such  common  grantor,  however,  did  not  own  the  ground 
underneath  the  water  in  front  of  his  upland  between  high  and  low 
water  maiks,  but  only  owned  to  high-water  mark  (Geranl  on  Titles 
to  Real  Estate  [5th  Ed.]  p.  933),  and,  even  if  he  had  so  intended,  he 
could  not  by  conveyance  of  his  property  confer  upon  his  grantees  any 
greater  rights  than  he  himself  had.  In  other  words,  he  never  had  any 
title  to  such  lands  under  water,  and  he  could  only  convey  such  ease- 
ments as  he  had  therein  as  a  riparian  owner,  which,  of  course,  do 
not  include  the  use  of  a  structure  erected  by  some  one  else  under 
license  from  the  city*    The  fact  is,  however,  that  neither  the  convey- 
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ance  from  tl»fe  txhiimtoigFaoicir  norths  cdnVteyante^  fit)ili  ptn'l^ns 
claiming,  tmdec  hinL  make 'any  mention  whatever  of  any  r^^^to  use  a 
boardwalk  at  die  point  in  queaticm  of  ait  any  other  ^l^ce.' 

It  is  tne  tfaatiix>rtions.of  the  entire  plot  were  conveyed  subject  to  the 
rights  of  the  owners  or. occupants t>f  -any  of  the  lots  showaon  a  certain 
map  and  df  the  public  in  genetfalin  ^di  over  the.  streets,  roads,  and 
avenues  shown  od  such  map  r  but  such :  conveyances  did  jnot  purport 
to  create  any  rights  of  the'kind  in  question.  They  merely  recognized 
and  excludeid  from  their  operation  such  rights,  if  any  existed,  and, 
if  any  such  did  exist,  they^  must  nianif  cstl|r  spring  itom.  other  sources 
of  title  than  such  coovieyanoes.  There  is  no  fearidence^. however,  of 
any  such  other  sources  of  title,  either  to  the  partictdar  right  in  con- 
troversy or  as  to  any  other  ri^t.  The  case  is  barren  of  information 
as  to  what  rights  were  in  the  mmds  of  the  grantors  when  they  made  the 
conveyances  "subject  to  'the  rights  of  owners,  etc."  So  far  as  the 
evidenoe.^hows»  no  partipular  .rights  were  inrmind^^^^iSLd  the.i^ords  joaay 
have  been  used  merely  as  terms  of  general  precaution,  fiut,  whatever 
prompted  their  use,  the  Words  cannot  afford  a  basis  for  such  a  claim 
as  the  de|ei>da£^t  is. seeking  to  assert 

The  defendant  contends,  further,  that  the  grantee  of  lands  has  an 
absolute  right  of  way  loyer  the  length  and  breadth  of  streets  «bo\vn  on 
a  map  referrcld  to  in  his  d'eed  of  conveyance.  While  such  a  rule  may 
apply  to  portions  of  streets  forming  part  of  the  upland,  it  neverthe- 
less has  no  application  to  the  land  undei;  water  adjoiningifhe  upland 
which  belonged  to  ,the  state  iptil  the  title  thereto  was  transferred  to 
the  city  of  New.  York  by  legislative  grant.  Gerard  («i  Titles  to  Real 
Estate,  p.  933y  and  cases, there  cited*  It  should  be.  borne  in  mind  that 
the.  portion  of  Bassett  avenue  soiun(^r  water  has  never  been.physi* 
cally  opened.  It  has  not  been  reclaimed  or  filled  in,  and  until  it  is  open- 
ed and  improved  the  city 'cannot  <be<  deprived  pit  making  such  use 
thereof,  as  it  may  be  legally  authorized  to  do,i  and  obtaining  revenue 
therefrom  to  the  same  extent  as  it  has  in  the  case  of  other  tideways 
owned  by  it,  arid  hence  it  and  its  licensees,  should  not,  in  view  of  all 
the  circumstances,  be  required  to  ktep  the  space  open  to  its  full  width, 
as  it  or  they  would  be  required  to  do  in  case  the  entire  avenue  were 
opened  and  improved. 

[7]  The  defendant  claims,  furthermore,  that  he  has  k  right!  of  way, 
of  necessity  over  the  plaintiff's  boardwalk  along  passett  avenue,  but, 
under  the  circtunstances  disclosed  by  the  evidence,  I  do  not  think  this 
contention  is  well  founded.  My  conclusion  is  that  the  plaintiff  is 
entitled  to  the  exclusive  use  of  the  boardwalk  in  controversy.  The 
defendant,  therefore,  had  no  right  to  connect  his  boardwalk  on  Wright 
avenue  with  it  without  the  plaintiff's  consent.  In  this  connection  it 
may  be  observed  that  if  the  defendant's  boardwalk  on  Wright  ave- 
nue is  a  lawful  structure,  then  the  plaintiff's  boardwalk  along  Bassett 
avenue  is  equally  so.  .  On  the  other  hand,  if  it  is  not,  it  cannot  in 
my  view  be  permitted  to  remain,  and  must  be  removed,  and  the  de- 
fendant, in  that  event,  would  be  deprived  of  the  use  of  an  elevated 
boardwalk  in  gaining  access  to  his  premises  from  the  railroad  station 
at  Baychester, 
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lilkt  defetidant  id  desirous  •of  ^exteniiag  iiis.boanhrafld  to  and  along 
Bassett  avenue,  he  muBt  ^tain  a  permit  to  do  so  from  iht  department 
of  docks  and  ferries;  and  wiien  he  does  so,  and  oonstiticts  a  separate 
boardwalk  under  its  supervision,^  he  will  have  no  need  to  use  the  plain- 
tiff's boardwalk  along  Bassett- avenue  end  to  interfere  witii  his  busi- 
ness. The  requests  lor  findings  of  the  respective  parties  have  been 
passed  upon  as  indicated  on  the  maa^lns  thereof.  Upon  all  the  facts 
found  by  me,  the  plaintiff  is  entitled  to  judgment  as  prayed  for,  with 
costs. 

Submit,  upon  the  usual  notice  of  presentation,  a  decision  embody- 
ing without  change  of  language  all  findings  made  by  me,  with  proof 
of  service. 


BZIBTES  V.  BLT  et  al. 

(Supreme  Court,  Appellate  DlTlsion,  nrst  Department.    Decemt)er  6»  1918.) 

Banks  and  Banxzno  ^ss>306(3)^SuppjuEic£Ntal  Coi£PLaint— Notice  to  De- 
fen  da.nt. 

Assuming  tliat  defendant  in  action  to  rcKSOver  money  on  deposit  In  sav- 
ings bank  was  entitled  to  notice  of  a  proceeding  to  make  otlier  dalmanU 
of  fund  parties  defendant  under  Banking  Law,  |  26Q^  an  ez  parte  order 
so  doing  must  stand  luitU  vacated  upon  application,;  court  having  Ju- 
risdiction of  parties  and  subject-matter. 

Appeal  from  Special  Term,  New  Yoric  County. 

Action  by  Louis  SzirteS  against  Nat  Bly  (also  known  as  Nat  Bieren- 
bach),  with  Elsie  Bly  (also  known  as  Elsie  Bierenbach),  impleaded,  etc. 
From  an  order  denying  a  motion  that  an  attorney  for  Bly  be  required 
to  accept  and  receive  a  supplemental  complaint,  plaintHf  appeals.  Re- 
versed, and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  BOWLING, 
PAGE,  and  MERRELL,  JJ. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  appellant. 
Mork  &  Baum,  of  New  York  City  (Joseph  M.  Baum,  of  New  York 
City,  of  counsel),  for  respondents. 

PAGE,  J.  The  action  was  originally  commenced  against  the  defend- 
ants Bly  and  Dry  I)ock  Savings  Institution  to  recover  the  sum  of  mon- 
ey on  deposit  with  the  said  Dry  Dock  Savings  Institution.  After  issue 
was  joined  by  the  service  of  the  answer  of  the  defendants  Bly,  the  de- 
fendant Dry  Dock  Savings  Institution  procured  an  order  from  one  of 
the  justices  of  this  court  at  Special  Term,  Part  2,  pursuant  to  section 
250  of  the  Banking  Law  (Consol.  Laws,  c.  2),  which  provides  as  fol- 
lows: 

"In  all  actions  against  any  savings  tmnk  to  recover  for  moneys  on  deposit 
therewith,  if  there  be  any  person  or  i)ersons>  not  parties  to  the  action,  who 
claim  the  same  fund,  the  court  In  which  the  action  is  pending,  may,  on  the 
petition  of  such  savings  bank,  and  upon  eight  days*  notice  to- the  plaintifC 
and  such  clalmnnta,  and  without  proof  as  to  the  merits  of  the  dalm,  make  an 
order  amending  the  proceedings  in  the  action  by  making  siich  claimants  par- 
ties defendant  thereto;    and  the  court  shall  thereupon  proceed  to  determine 
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the  rights  and  tnterosts  of  the  several  pfotles  to  the  actioa  in  and  to 
such  fund&  The  remedy  provided  in  this  section  shall  be  in  addition  to  and 
not  exclusive  of  that  provided  in  section  820  of  the  Code  of  Civil  Procedure." 

Th«  or<}ef  was  made  ex  parte  upon  the  consent  of  tiie  attorney  for 
the  plaintiff  and  the  attorney  for  the  claimant,  but  without  notice  to 
the  defendants  Bly.  The  order  required  that  the  summons  be  amend- 
ed and  the  supplemental  complaint  be  served  upon  the  claimant  or  his 
attorney  within  10  days  after  the  service  of  a  copy  of  the  order.        •    - 

The  plaintiff ^s '  attorney  served  a  copy  of  the  supplemental  com- 
plaint upon  the  attorneys  for  the  defendants  Bly.  They  returned  the 
same  with  a  notice  that  it  was  returned  on  the  ground  that  the  time  to 
serve  has  long  since  expired.  The  plaintiff's  attorney  thereupon  made 
this  motion.  The  motion  was  denied  by  the  learned  judge  at  Special 
Term,  on  the  ground  that  the  order  directing  the  service  of  the  sup- 
plemental complaint  was  a  nullity  as  to  the  defendants  Bly,  because 
made  without  notice  of  application  therefor. 

The  sole  question  presented  by  this  appeal  is,  therefore,  whether  the 
order  wias  void  or  merely  voidable.  The  general  rule  is  that  where  it 
appears  upon  the  face  of  g.  Judgment  or  order  that  the  court,  being  one 
of  general  jurisdiction,  has  not  jurisdiction  either  of  the  person  or 
the  subj.ect-matter,  it  is  a  nullity,  and  may  be  disregarded  or  collateral- 
ly impeached  by  any  person  interested,  whenever  it  is  brou^t  in  ques- 
tion. When,  however,  the  court  has  jurisdiction  of  the  parties  and 
subject-matter,  no  error  in  the  exercise  of  the  jurisdiction  can  make  th^ 
judgment  or  order  void.  In  ^lich  a  case  the  judgment  or  order,  al- 
though irr^^lar  in  form,  erroneous  or  mistaken  in  law,  or  granted 
without  observance  of  the  rules  of  procedure  and  practice,  is  conclu- 
sive, and  must  be  obeyed  as  long  as  it  remains  in  effect ;  that  is,  until 
vacated  on  motion  or  reversed  on  appeal.  Goldreyer  v.  Foley,  154  App. 
Div.  584,  586,  139  N.  Y.  Supp.  190;  Pinckney  v.  Hagerman,  4  Lans. 
374;  Becker  v.  Studeman,  86  App.  Div:  94,  83  N.  Y.  Supp.  538,  affirm- 
ed 180  N.  Y.  548,  73  N.  E.  1M9 ;  Audubon  v.  Excelsior  Ins.  Co.,  27  N. 
Y.  216,  221 ;  Stannard  v.  Hubbell,  123  N.  Y.  520,  526,  527,  25  N.  E. 
1084. 

"^  In  the  instant  case  the  court  clearly  had  jurisdiction,  both  of  the 
parties  and  the,  subject-matter.  .  The  order  was  made  in  an  action 
pending  in  the  court  in  which  the  defendants  Bly. had  appeared  and 
answered.  If  the  defendants  Bly  were  entitled  to  notice  of  the  applica- 
tion for  the  order,  which,  we  do  iM>t  deqide,  as  that  question  }s  not  now 
before  us,  a  failure  to  give  notice  would  be  merely  an  irregularity  in 
practice,  which  could  have  been  cured  by  a  proper  application  to  the 
judge  who  granted  the  order  or  to  the  court.-  Until  the  order  was 
thus  vacated,  it  had  to  be  ob^^d,  and  could  not  be  collaterally  attack- 
ed. The  correct  practice  was  followed  in  the  case  of  Fleischmann  v. 
Bennett,  79  N.  Y.  579,  relied  upon  by  the  justice  at  Specisd  Term. 

Although  the  order  did  not  require  the  service  of  the  supplemental 
complaint  upon  the  defendants  Bly,  they,  having  appeared  in  the  ac* 
tion  by  Attorneys,  were  entitled  to  receive  copies  of  all  the  papers,  iq. 
the  action,  and  certainly  it  was  Mot  prejudicial  in  any  way  to  their  rights 
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to  serve  them  with  a  topy  of  a  supplemental  complaint.  They  should 
have  accepted  the  same,  and  then  made  their  motion,  if  they  were  so 
advised,  as  hereinbefore  indicated. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements^  and 
the  motion  granted,  with  $10  costs.    Order  filed.    AU  concur. 


a05  Misc.  Rep.  155) 

BATTIGAN  ▼.  SGAItlNG  et  aL,  County  Board  of  Gaayasser& 

(Supreme  Court,  Special  Tonn,  Oayusa  Ooonty.     Norembtt  fid,  191B.) 

1.  EUECTIONS   «=:*227(1) — CaNVXsS — INACCUBATE   VOTING   MACHINE— lEnfECT. 

'  Where  numb^  "of  votes  east  for  Governor  In  a  town  dlstcict  ex- 
ceeded number  of  electore  vo^g  tbereln,  by  reaaon  of  failure  to  adjust  a 
voting  maoblue  before  use,  an  votes  cast  therein  for  c«ni11dai»fl  for  Gov- 
ernor should  not  be  thrown  out  by  county  hoard  of  canvassers^  where  no 
fraud  was  Involved,  as  it  would  be  a  manifest  injustice  to  disfranchise 
electors  of  entire  district 

2.  BLficnoNcr  ^=»289-^ANVAsa  ov  VanB&--MxrBOD. 

Where  without  any  fault  of  electors,  a|id  becai^se  of  the  faulty  ad- 
justment of  a  voting  machine,  an  elector  voted  twice  for  a  candidate  for 
Governor,  the  vote  should  be  canvassed  as  one  vote. 

3.  Mandamus  ^s»74(5) — Canvass  of  Votes — ^Poweb  of  Sxtpbemk  Goubt. 

In  the  exercise  of  its  inherent  power  the  Supreme  Court  may  Issue  a 
peremptory  mandamus,  directing  a  county  board  of  canvassers,  in  can- 
vassing votes,  to  state  and  certify  the  vote  cast  in  a  town  district  for  a 
candidate  for  Governor. 
4«  Elections  G=:9295(1) — Canvass — ^Affidavit. 

Where  three  electors  in  a  town  district  mad^  affidavit  that  they  pulled 
down  the  knob  of  a  voting  maehine  oppoalte  the  name  of  a  candidate  for 
Governor  over  the.  Prohibition  emblem, .  bat  did  not  pull  down  the  knob 
over  the  Republican  emblem,  though  same  candidate's  name  appeared  un- 
der both  emblems  he  should  have  the  benedt  of  those  votes. 

Application  for  peremptory  writ  of  mandamus  by  Charles  F.  Rat- 
iigan  against  Leonard  H.  Searing  and  others,  constituting  the  County 
Board  of  Canvassers  of  the  County  of  Cayuga,  etc  Peremptory 
writ  issued. 

Richard  C.  S.  Drummond,  of  Auburn,  for  petitioner. 

Frank  S.  Cobum,  of  Auburn,  for  Board  of  County  Canvassers. 

John  Taber,  of  Auburn  (William  S.  Elder,  of  Auburn,  of  counsel), 
for  Republican  County  Committee. 

CLARK,  J.  This  is  an  application  for  a  peremptory  writ  of  man- 
damus requiring  the  board  of  canfVassers  of  Cayuga  county  to  state, 
declare,  and  canvass  certain  votes  in  the  First  election  district  of  the 
town  of  Moravia,  in  said  county. 

The  facts  in  this  .case  are  not  in  dispute.  At  the  general  election 
held  on  the  Sth  day  of  November,  1918,  a  standard  voting  machine 
was  used  in  the  First  election  district  of  said  town  of  Moravia.  At 
such  election  in  said  district  388  electors  voted,  all  using  said  voting 
machine,  and  the  counter  of  said  machine  recorded  the  fact  that  388 
persons,  and  only  that  number,  voted  at  said  election  in  said  district 
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By  an  oversight  on  the  part  of  some  kxial  official,  but  which  did  not 
involve  any  fraud,  the  voting  machine,  before  being  put  in  use,  was 
not  adjusted  so  as  to  prevent  an  elector  from  voting  more  than  once 
for  a  candidate  for  the  office  of  Governor.  At  the  close  of  the  elec- 
tion in  said  district,  November  5,  1918,  the  voting  machine  used  was 
inspected,  and  it  was  found  that  it  registered  and  recorded  an  exces- 
sive number  of  votes  for  candidates  for  Governor.  Whereas  only  388 
electors  voted  in  said  district,  the  machine  recorded  the  fact  that  there 
had  been  525  votes  cast  for  the  office  of  Governor,  as  follows : 

For  Charles  S.  Whitman  (Republican) 226 

For  Charles  S.  Whitman  (Prohibition).... 178 

Total  votes  for  Charles  S.  Whitman « 404 

For  Alfred  E.   Smith  (Democrat) JW 

For  Charles  W.  ErTin  <Soclallst) 12 

Total 525 

It  is  evident  that  the  discrepancy  occurred  because  the  machine 
had  not  been  adjusted  so  that,  after  an  elector  had  voted  once  for 
Governor,  it  would  be  locked  and  prevent  said  elector  from  again 
voting  for  a  candidate  for  Governor.  The  result  was  that,  in  case  a 
Republican  desired  to  vote  a  straight  ticket,  he  would  pull  down  each 
lever  in  the  upper  row,  and  the  machine  would  record  two  votes  for 
(^vemor,  instead  of  one. 

The  name  of  Charles  S.  Whilman  appeared  only  once  in  the  Re- 
publican row  upon  the  voting  machine  and  ballot  labels,  yet  the  names 
and  emblems  of  both  the  Republican,  and  Prohibition,  parties  appeared 
on  said  ballot  labels,  eal:h  with  thie  name  of  Charles  S.  Whitman-^ 
first,  the  Republican  name  and  emblem;  and,  seoond,.and  immediately 
at  its  right,  the  Prohibition  name  and  emblem.  The  machine  not  being 
properly  adjusted,  a  Republican  elector  would  vote  by  puUix^  down 
the  lever  immediately  over  the  name  of  Charles  S.  Whitman  as  the 
Republican  candidate.  The  elector,  if  he  desired  to  vote  a  straight 
ticket,  would  then  pass  along  to  the  right,  fulling  down  the  next  lev- 
er, whidi  would  record  a  Prohibition  vote  for  Charles  S.  Whitman 
for  Governor;  whereas,  if  the  machine  had  been  properly  adjust* 
ed,  that  lever  would  have  been  locked,  thus  preventing  two  votes  for 
a  candidate  for  Governor  by  the  same  elector.  The  machine  not  hav- 
ing been  properly  adjusted,  the  result  was  an  excessive  number  of 
ballots  in  said  district  for  candidates  for  Governor. 

When  this  discrepancy  was  discovered,  a  recanvass  was  had  pre* 
cisely  in  accordance  with  the  provisions  of  section  416  of  the  Election 
Law  (Consol.  Laws,  c.  17),  and  after  the  completion  of  the  examina- 
tion aild  test  therein  provided  for  it  was  found  that  the  original  can- 
vass of  the  returns  had  been  correctly  made  from  die  machine  and  that 
the  discrepancy  still  continued. 

[1]  Under  these  circumstances  the  relator  contends  that,  in  mak- 
ing and  completing  their  canvass  of  the  votes  cast  in  district  No.  1 
of  the  town  of  Moravia,  Cayuga  county,  at  the  general  election  held 
November  5,  1918,  and  in  making  the  separate  statements  of  the 
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votes  cast  for  the  office  of  Governor  at  such  election,  the  board  of 
county  canvassers  should  disregard  the  figures  and  statements  ap- 
pearing in  the  original  statement  of  the  canvass  and  returns  of  the 
votes  cast  in  the  First  election  district  of  said  town,  because  the  num- 
ber of  votes  cast  for  the  office  of  Governor  therein  exceeded  the 
number  of  electors  who  voted  in  said  district  at  said  election.  In 
other  words,  relator  urges  that  all  the  votes  cast  in  said  district  for 
candidates  for  Governor  should  be  thrown  out. 

This  would  be  a  manifest  injustice.  It  would  not  do  to  disfran- 
chise the  electors  of  an  entire  district,  thus  depriving  them  of  a  con- 
stitutional right,  simply  because  of  a  mistake  made  by  the  custodian 
of  a  voting  machine,  when  such  mistake  was  not  mtentional,  and 
when  no  fraud  was  involved.  People  ex  rel.  Deister  v.  Wintermute, 
194  N.  Y.  99,  86  N.  E.  818. 

The  statement  of  canvass  of  the  said  general  election,  so  far  as 
it  affects  the  First  election  district  of  the  town  of  Moravia  in  said 
county,  which  was  used  on  the  argument,  points  the  way  to  a  just 
solution  of  this  controversy.  It  shows  that  the  Republican  candidate 
for  Governor,  Charles  S.  Whitman,  received  226  votes.  The  highest 
number  of  votes  cast  in  said  district  for  any  Republican  candidate 
was  235 ;  the  Republican  candidates  for  state  engineer  and  surveyor 
and  justice  of  the  Supreme  Court  each  having  received  that  number 
of  votes  in  said  district.  TTie  lowest  vote  cast  in  said  district  for  any 
Republican  candidate  was  195.  The  statement  of  canvass  shows  that 
Charles  S.  Whitman,  the  Republican  candidate  for  Governor,  ran 
slightly  behind  his  associates  on  the  state  ticket. 

Alfred  E.  Smith,  the  Democratic  candidate  for  Governor  received 
in  said  district  109  votes;  he  running  slightly  ahead  of  his  ticket  in 
said  district.  The  lowest  number  of  votes  cast  for  any  Democratic 
candidate  was  97.  It  is  clear  that,  because  of  the  defect  in  the  ma- 
chine, many  Republicans,  after  having  voted  for  Charles  S.  Whitman 
as  the  Republican  candidate  for  Governor,  voted  for  him  also  as  the 
Prohibition  candidate ;  he  thus  receiving  two  votes  in  many  instances 
from  the  same  elector. 

[2, 3]  There  is  no  reason  for  throwing  out  the  entire  vote  for  Gov- 
ernor in  said  district.  If  without  any  fault  of  the  elector,  but  because 
of  faulty  adjustment  of  the  voting  machine,  an  elector  voted  twice 
for  a  candidate  for  Governor,  the  vote  should  not  be  thrown  out, 
but  should  be  recorded  and  canvassed  as  one  vote  for  Governor;  and 
I  think  the  court  has  inherent  power  to  direct  that  this  be  done  by 
mandamus,  and  thus  avoid  the  slow  process  of  reaching  an  adjust- 
ment of  this  controversy  by  quo  warranto  proceedings.  Matter  of 
Smith  V.  Board  of  Canvassers,  S^  Misc.  Rep.  607,  156  N.  Y.  Supp. 
837;  Matter  of  Smith  v.  Wenzel,  216  N.  Y.  421,  110  N.  E.  768)1 

My  conclusion,  therefore,  is  that  a  peremptory  writ  of  mandamus 
should  issue,  directing  the  county  board  of  canvassers  of  Cayuga 
county,  in  making  and  completing  their  canvass  of  the  votes  cast  in 
district  No.  1  of  the  town  of  Moravia,  at  the  election  held  November 
5,  1918,  to  state,  declare,  certify,  and  canvass  the  votes  cast  in  said 
district  for  the  office  of  Governor  as  follows :    • 


Digitized  by 


Google 


SiinCt,)  ^    nr  BiJ  haw's  EfiWAtA  y  807 

Vor  Ohorles  9.  Whttman  (Republlcaa) .' ' 2S6 

For  Charles  S.  WMtman  (ProhiMOoD). 3 

Total    : .  • 229 

For  Alfred  E.  Smltb  .(Democrat) 100 

JPorCaiarl^e  W.  Bnrin  (Sodallat) 12 

Total 350 

[4]  It  would  probably  be  possible  to  get  proof  by  affidavit,  or  oth- 
erwise, to  show  precisely  how  many  rotes  were  cast  for  Charles  S. 
Whitman  as  the  Prohibition  candidate,  when  the  elector  did  not  vote  for 
him  as  the  Republican  candidate,  and  did  not  vote  for  any  other  can- 
didate for  Governor.  Affidavits  of  3  electors  have  been  filed  showing 
that  said  electors  pulled  down  the  knob  over  Whitman's  name  over 
tlie  Prohibition  emblem,  but  did  not  pull  down  the  knob  over  said 
Whitman's  name  over  the  Republican  emblem.  Under  these  circum- 
stances, Charles  S.  Whitman  should  have  the  benefit  of  these  3  votes 
as  above  indicated. 

This  would,  of  course,  show  fcwef  votes  for  candidates  for  the 
office  of  Governor  than  were  actually  cast  in  said  district,  388  votes 
having  been  cast ;  but,  in  the  absence  of  additional  evidence  of  elec- 
tors who  pulled  down  the  knob  over  Whitman's  name  under  the  Pro- 
hibition emblem,  and  who  did  not  pull  down  the  knob  over  his  name 
under  the  Republican  emblem,  a  different  direction  would  not  be  sup- 
ported by  evidence. 

An  order  may  be  entered  in  accordance  with  these  views. 


In  re  HART'S  ESTATE. 

(Surrogate's  CJotirt,  New  York  County.    December  6,  1918.) 

Wills  ^s»220 — Oontest — Right  to  Contest— "Intebbsted  Pabtt." 

Where  husband  died  after  deceased  wife's  wUl  had  been  admitted  to 
probate,  an  heir  of  the  husband  alone,  and  who  was  not  a  legatee  in  wife's 
will,  had  no  right  to  object  to  probate  of  wife's  wlU,  not  being  an 
"interested  party,"  within  Code  Civ.  Proc.  f  2617. 

[Ed.  Note. — For  other  definitions,  see  Word  and  Phrases,  Second  Series, 
Party  Interested.] 

In  the  matter  of  the  estate  of  Mary  I.  Hart  Application  to  va- 
cate the  decree  admitting  the  will  of  the  testatrix  to  probate,  and  to 
permit  petitioner  to  file  objections  and  contest  its  probate.     Denied. 

Claude  L.  Coon,  of  New  York  City,  for  petitioner. 
Jacob  Kirschenbaum,  of  New  York  City  (Herman  Kahn,  of  New 
York  City,  of  counsel),  for  executrices. 

COHALAN,  S.  This  is  an  application  to  vacate  the  decree  admit- 
ting the  will  of  the  testatrix  to  probate  and  to  permit  the  petitioner 
to  file  objections  and  contest  its  probate. 

The  decedent  died  on  the  8th  of  January,  1918.  Her  will,  which 
was  executed  on  the  19th  of  May,  1917,  was  admitted  to  probate  by 
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this  court  on  the  9th  of  March,  1918.  She  Was  sanrived  by  her  hus- 
band, Owen  Hart,  and  her  sister,  Eliza  I.  Jonas,  as  her  only  next  of 
kin.  A  paper  purporting  to  be  a  waiver  of  citation  and  to  have  been 
executed  by  Owen  Hart  on  the  19th  of  January,  1918,  was  filed  in 
the  proceeding  brought  to  probate  the  will  of  the  testatrix.  Owen 
Hart  died  on  the  12th  of  February,  1918.  The  person  who  was  named 
as  executrix  in  the  will  of  the  decedent  was  also  named  as  executrix 
in  the  will  of  Owen  Hart  His  will  was  denied  probate  by  this  court 
The  petitioner  is  the  nephew  of  Owen  Hart  and  one  of  his  next  of 
kin.  He  contends  that  Owen  Hart,  at  the  time  he  executed  the  waiv- 
er of  citation  in  the  proceeding  to  probate  the  wiU  of  the  testatrix, 
was  not  of  sound  mind  and  did  not  know  the  nature  of  his  act. 

The  petitioner  is  not  a  next  of  kin  of  the  testatrix,  and  is  not  a 
l^atee  mentioned  in  the  will  of  the  testatrix  which  was  admitted  to 
probate  by  this  court,  or  any  other  will  executed  by  her.  The  only 
persons  who  had  a  right  to  file  objections  to  the  probate  of  the  will 
of  the  testatrix  were  her  husband,  Owen  Hart,  and  her  sister.  The 
objections  filed  by  her  sister  were  withdrawn.  Owen  Hart  did  not 
file  objections,  and  it  does  not  appear  from  the  papers  in  this  proceed- 
ing that  the  petitioner  is  the  administrator  of  his  estate. 

The  petitioner,  however,  contends  that  he  is  an  interested  party 
within  the  meaning  of  section  2617  of  the  Code  of  Civil  Proc^lure, 
and  entitled  to  file  objections,  because  he  would  have  a  right  to  a  dis- 
tributive share  of  that  part  of  decedent's  estate  which  would  go  to 
Owen  Hart  under  the  intestate  law,  if  her  will  were  denied  probate. 
This  contention  is  untenable,  for  the  reason  that  the  persons  entitled 
to  file  objections  were  those  who,  at  the  time  the  will  of  the  testatrix 
was  offered  for  probate,  were  interested  in  the  event  within  the  mean- 
ing of  section  2617  of  the  Code.  The  petitioner  was  neither  a  legatee 
mentioned  in  any  will  of  the  testatrix,  nor  one  of  her  next  of  kin,  and 
therefore  was  not  entitled  to  file  objections.  His  interest  arose  sub- 
sequently because  of  the  death  of  Owen  Hart  intestate.  If  the  will 
of  Owen  Hart  had  not  been  denied  probate  by  this  court,  the  peti- 
tioner would  have  had  no  interest,  directly  or  indirectly,  in  the  estate 
of  the  testatrix.  Even  now  his  interest  is  not  in  the  estate  of  the  tes- 
tatrix, but  in  the  estate  of  Owen  Hart.  The  interest  which,  under  the 
Code,  entitles  a  person  to  file  objections  to  the  probate  of  a  will  is 
a  substantial  property  interest  existing  at  the  time  the  will  is  offered 
for  probate.    Matter  of  Davis,  182  N.  Y.  468,  75  N.  E.  530. 

The  petitioner  had  no  such  interest  at  the  time  the  will  of  the  tes- 
tatrix herein  was  offered  for  probate,  and  his  application  to  vacate 
the  decree  of  probate,  and  for  leave  to  file  objections  to  the  probate  of 
the  will  of  the  testatrix,  must  therefore  be  denied. 
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In  re  WiBBB'8  E8TATBL 
(Surrogate's  Cdurt,  New  Tork  Oounty.    December  8, 1018.) 

1.  CovtOB  «s>475(2, 3) — ^AcQuisxTTOif  or  Juusdiction — ^Intebferkncs. 

If  Supreme  Court  had  acquired  jurisdiction  to  determine  question  pre- 
sented by  petitioner  for  order  directing  mbstitiite  trustee  under  will  to  pay 
him  interest  on  c^tain  trust  funds.  Surrogate's  Oourt  would  not  interfere 
with  its  exercise  of  sudi  Jurisdiction. 

2.  JuDGMXirr  ^s>251(l>— Oonkhsiobnt  to  Isstnes  Pbksbevtbd  bt  Pleadings. 

In  suit  in  Siq^reme  Oourt  to  determine  whether  cash  dividend  and  right 
to  subscribe  to  new  stock  of  company  constitutes  principal  or  income  of 
trust  fund»  oourt  cannot  determine  right  of  life  tenant  to  Interest  <m  fund 
made  up  of  dividend  and  price  recetred  for  right  to  subscribe  to  new  stock, 
an  issue  not  presented. 

8.  Ck>UBTS  ^9»470(2,  8)— S0SBOOAT9'8  COVBT— JTmisnioTioN. 

Where  question  is  not  presented  in  action  pending  in  Supreme  Oourt,  and 
it  is  not  necessary  for  such  oourt  to  determine  it  in  connection  with  ques- 
tion presented,  Surrogate's  Oourt  may  exexrise  jurisdiction  and  determine, 
question  of  right  of  life  benefldaiy  to  Interest  on  fund,  presented  on  appii- 
cation  for  order  directing  trustee  to  pay  him  interest. 

In  the  matter  of  the  estate  of  William  H.  Webb.  On  petition  of  Wil- 
liam E.  Webb  for  an  order  directing  the  substituted  trustee  under  the 
will  of  decedent  to  pay  him  the  interest  on  certain  trust  funds.  Ap~ 
plication  granted. 

See,  also,  167  N.  Y.  Supp.  174. 

Samuel  Roberts  Taylor,  of  New  York  City,  for  petitioner. 

Carter,  Ledyard  &  Milbum,  of  New  York  City,  for  Webb*s  Acad- 
emy and  Home  for  Shipbuilders. 

William  K.  Gilcfirist,  of  New  York  City,  for  substituted  trustee. 

• 

COHALAN,  S.  This  is  an  application  for  an  order  directing  the 
substituted  trustee  under  the  will  of  the  decedent  to  pay  William  E. 
Webb,  the  petitioner  herein,  the  interest  on  certain  trust  funds. 

The  will  of  the  decedent  provided  that  the  trustee  therein  named 
should  pay  to  William  E.  Webb  the  income  from  a  certain  part  of  the 
estate.  Part  of  the  fund  set  apart  for  the  benefit  of  William  E.  Webb 
consisted  of  stock  of  the  Central  Trust  Company.  In  April,  1916, 
the  Central  Trust  Company  declared  a  special  cash  dividend  and  in- 
creased its  capital  stock.  The  stockholders  were  given  the  privilege 
of  subscribing  for  the  new  shares  at  par.  ^  The  trustee  of  the  trust 
fund  created  for  the  benefit  of  the  petitioner  received  $13,333  as  his 
share  of  the  cash  dividend,  and  sold  for  $85,000  his  right  to  sub- 
scribe to  the  new  stock.  An  action  was  subsequently  brought  in  the 
Supreme  Court  to  determine  whether  the  cash  dividend  and  the  right 
to  subscribe  to  new  stock  of  the  Central  Trust  Company  constituted 
principal  or  income.  A  referee  was  appointed  to  hear  and  determine 
this  question,  but  his  report  has  not  yet  been  filed. 

The  petitioner  in  this  application  contends  that  he  is  entitled  to  the 
interest  on  the  amount i  received  by  the  trustee  for  the  cash  dividend 
and  for  his  rig^t  to  subscribe  to  the  new  stock,  irrespective  of  what 
the  decision  of  the  Supreme  Court  may  be  as  to  the  ownejrship  of  that 
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property.  It  is  contended,  however,  on  behalf  of  the  remaindermen 
that  this  court  should  not  assume  jurisdiction  to  determine  the  right 
of  the  petitioner  to  the  interest  on  the  fund,  but  should  leave  the 
matter  to  the  Supreme  Court  for  determination. 

[1-3]  If  the  Supreme  Court  had  acquired  jurisdiction  to  determine 
the  question  now  presented  by  the  petitioner,  this  court  would  not, 
of  course,  interfere  with  the  exercise  of  that  jurisdiction;  but  it 
seems  to  me  that  the  question  presented  by  the  petitioner  is  not  before 
the  Supreme  Court.  The  complaint  of  the  trustee  in  the  action  in 
the  Supreme  Court  asks  that  the  court  adjudge  whether  the  cash 
dividend  was  accumulated  income  or  principal;  whether  the  addi- 
tional stock  and  the  right  to  subscribe  to  such  stock  represent  ac- 
cumulated profits  or  was  capital  of  the  company.  The  complaint 
also  asks  the  direction  of  the  court  as  to  the  disposition  which  should 
be  made  "of  said  sums  of  money  under  the  provisions  of  said  will." 
Nothing  is  said  in  the  complaint  about  the  right  of  either  party  to 
the  interest  on  the  fund  in  controversy. 

The  judgment  of  the  Supreme  Court  must  be  c<xifined  to  the  is- 
sues presented  by  the  pleadings,  and  as  the  right  of  the  petitioner  to 
the  interest  on  the  fund  is  not  in  issue  before  that  court,  it  cannot 
determine  that  question.  Therefore,  as  the  question  is  not  presented 
in  the  action  now  pending  in  the  Supreme  Court,  and  it  is  not  neces- 
sary for  that  court  to  determine  it  in  connection  with  its  adjudication 
of  the  ownership  of  the  fund,  this  court  may  exercise  its  jurisdic- 
tion and  determine  the  right  of  the  cestui  que  trust  to  the  interest 
on  such  fund. 

If  the  Supreme  Court  should  determine  that  the  fund  is  income, 
the  petitioner  would  be  entitled  to  the  entire  fund;  if  the  court 
should  determine  that  the  fund  is  principal,  the  petitioner  would, 
under  the  terms  of  the  will,  be  entitled  to  the  interest  on  it.  There- 
fore, in  any  event,  the  petitioner  is  entitled  to  the  interest  on  the  fund. 
The  trustee  and  the  petitioner  should  stipulate  as  to  the  amount  of 
such  interest  before  submitting  a  decree;  otherwise,  I  shall  appoint 
a  referee  to  compute  the  amount.  There  should,  however,  be  reserved 
by  the  trustee  a  sum  sufficient  to  pay  the  representative  of  the  de- 
ceased trustee  his  one-half  commissions  for  receiving  such  income. 
From  the  figures  submitted  to  the  court  upon  this  application,  such 
commissions  cannot  exceed  $200. 

Application  granted.    Settle  decree  on  notice. 
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In  re  TILDBN'S  ESTATB. 
(Surrogate's  Court,  New  York  Ctounty.  '  December  9,  1918.) 

1.  Wills  4=»734(l)—Iii:oACY— Interest. 

Where  testator  directed  trustee  to  pay  Income  of  residuary  estate  to 
his  wife,  and  empowered  the  wife  to  api>oint  by  will  to  her  grandchild  a 
share  not  exceeding  one-half  of  such  residue,  the  grandchild  upon  the 
wife's  death  was  entitled  to  interest  on  the  legacy  at  6  per  cent  per 
annum  from  date  when  letters  testamentary  were  issued  to  executor 
under  wife's  will. 

2.  Guardian  and  Wabd  43»ie<V— Compensation.  ,  ^    .    ^ 

Where  infant  objected  to  decree  on  accounting  submitted  by  trustee  ap- 
pointed by  will,  and  succeeded  in  having  decree  corrected,  so  as  to  give 
her  0  per  cent  Interest  on  her  legacy,  the  Surrogate's  Court  had  no  power 
to  allow  general  guaidian.  who  appears  for  Infant,  $250  for  his  services, 
but  was  restricted  to  allowing  him  only  f25  in  costs,  under  Code  Uv. 
Jhroc.  I  2746. 

In  the  matter  of  the  estate  of  William  Tilden.  From  the  decree  on 
accounting  submitted  by  the  trustee,  Tildene  Van  Tuyll  Fenn  objects. 
Decree  settled. 

Bleecker  &  Tuckerman,  of  New  York  City,  for  trustee. 

Gerdes  &  Wood,  of  New  York  City  (John  Gerdes,  of  New  York 
City,  of  counsel),  for  Tildene  V.  T.  Fenn  Wood. 

Harry  E.  Newell,  of  Syracuse,  general  guardian  of  Gladys  M.  Cos- 
tello. 

FOWLER,  S.  The  decree  on  accounting  submitted  by  the  trustee 
provides,  among  other  things,  for  the  payment  of  a  legacy  to  Tildene 
Van  Tuyll  Fenn  "with  such  trust  company  interest  as  may  have  ac- 
crued thereon."  The  legatee  objects  to  the  decree  and  contends  that 
she  is  entitled  to  interest  on  her  legacy  at  the  rate  of  6  per  cent,  per 
annum. 

[1]  The  testator  directed  the  trustee  named  in  the  will  to  pay  the 
income  on  his  residuary  estate  to  his  wife,  Mary  Louise  Tilden,  dur- 
ing her  life.  He  empowered  her  to  appoint  by  her  last  will  to  her 
grandchild,  Tildene  Van  Tuyll  Fenn,  "a  share  not  exceeding  one-half 
of  such  residuary  estate,  so  as  that  the  same  can  be  paid  over  or  trans- 
ferred to  said  grandchild  if  then  living  upon  the  death  of  my  wife." 
The  testator's  wife  died  on  the  10th  of  January,  1918,  leaving  a  will 
by  which  she  exercised  the  power  in  favor  of  Tildene  Van  Tuyll  Fenn. 
The  latter  contends  on  this  accounting  that  she  is  entitled  to  one- 
half  of  the  residuary  estate,  with  interest  at  the  rate  of  6  per  cent, 
per  annum  from  the  10th  day  of  January,  1918,  the  date  of  death  of 
Mary  Louise  Tilden. 

It  is  conceded  by  the  trustee  that  it  is  the  rule  that  legacies  bear 
interest  at  the  rate  of  6  per  cent,  per  annum  from  one  year  after  the 
issuance  of  letters  testamentary,  but  it  contends  that  the  rule  applies 
only  to  legacies  of  a  certain  determined  amount,  and  that  it  has  no 
aiH>lication  where  the  legacy  is  a  fractional  part  of  the  estate.  I  am  not 
aware  of  any  legal  authority  for  this  distinction,  and  the  argument 
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by  which  the  trustee  seeks  to  maintain  it  does  not  appear  to  nie  con- 
vincing. Section  2688  of  the  Code  makes  no  such  distinctioiu  Nei- 
ther do  the  appellate  courts  in  any  of  the  cases  decided  by  them. 
See  Matter  of  McGowan,  124  N.  Y.  526,  26  N.  E.  1098;  Matter  of 
Rutherfurd,  196  N.  Y.  311,  89  N.  E.  820;  Matter  of  Brooklyn  Trust 
Co.,  179  App.  Div.  262,  166  N.  Y.  Supp.  513.  I  am  inclined  to  think, 
therefore,  that  Tildene  Van  Tuyll  Fenn  is  entitled  to  interest  at  the 
rate  of  6  per  cent,  per  annum  on  her  legacy  from  the  date  when  let- 
ters testamentary  were  issued  to  the  executor  under  the  will  of  Mary 
Louise  Tilden. 

[2]  The  general  |^ardian,  who  appears  for  an  infant  legatee,  asks 
the  court  to  allow  him  $250  for  his  services.  The  court  has  no  power 
to  make  such  an  allowance.  It  can  only  allow  him  $25  costs,  under 
section  2746  of  the  Code.  The  decree  should  provide  for  the  pay- 
ment of  this  amount  out  of  the  infant's  share. 

Submit  corrected  decree  accordingly. 


(105  Misc.  R^.  175) 

In  16  BUEOHNEB. 

In  re  GRIFFITirS  WILL. 

(Surrogate's  Ocmrt,  Kings  County.    November  26, 1918.) 

1.  Wiixs  ^s»524<6),  634(7) — Oonstruction — Vested  Legacy. 

A  will  providing  that,  "upon  the  death  of  my  said  brother  W.  I  direct 
my  trustee  to  divide  the  said  estate  so  held  in  trust  into  as  many  shares 
as  there  shall  be  chUdren  of  my  said  brother  W.  living,  and  I  give,  devi^ 
and  bequeath  one  of  each  of  the  said  shares  unto  each  at  the  children  of 
my  said  brother  W.,  absolutely  and  forever,*'  gave  a  share  to  each  child 
of  W.  living  at  the  death  of  testator,  and  was  not  confined  to  those  living 
at  the  death  of  the  brother,  and  each  took  a  vested  interest,  which  passed 
to  his  personal  representative  at  his  death  before  the  death  of  W. 

2.  Wiixs  ^s»472 — Rules  of  Construction — Relative  Position. 

Where  an  estate  is  given  in  one  part  of  a  will  in  clear  and  decisive 
terms,  such  estate  cannot  be  taken  away  or  cut  down  by  any  previous 
words,  although  in  the  same  paragraph,  that  are  not  as  clear  and  decisive 
as  the  words  of  the  clause  giving  that  estate. 

3.  Wills  ^=>472 — Rxtlss  of  Constbuction — PosmoN  of  QLAUSsa 

Where  two  clauses  of  a  will  are  so  Inconsistent  and  irreconcilable  that 
they  cannot  possibly  stand  tc^ether,  the  one  posterior  in  position  will  pre- 
vail, unless  the  general  scope  of  the  will  leads  to  a  contrary  oonclusion. 

Iji  the  matter  of  the  judicial  settlement  of  the  account  of  George 
B.  Buechner,  as  trustee  under  the  last  will  and  testament  of  Charles 
F.  Griffith,  deceased.    Decree  of  distribution. 

George  C.  Buechner,  of  Brooklyn,  in  pro.  per. 

William  A.  Wheeler,  of  Avon  (Ingrabam,  Sheehan  &  Moran,  of 
New  York  City,  of  counsel),  for  legatees. 

John  L.  Sheppard,  of  New  York  City,  for  administratrix. 

KETCH  AM,  S.  [  1  ]  The  will  under  which  this  accounting  is  made, 
in  the  fourth  paragraph  thereof,  devises  one^half  of  the  residue  to 
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the  testator's  brother  Waiiam  H.  Griffith,  dutifig  hfe  life,  and  then 
provides  as  follows: 

''Upon  the  d^th  <yf  my  said  broClier  William  H.  Orifflth  I  direct  my  trustee 
to  dlTide  the  said  estate  to  hold  la  tnttt  iato  as  many  shares  as  tiiere  shall  be 
children  of  my  said  iNrother  William  H.  Griffith  UVing,  and  I  giye»  derise  and 
bequeath  one  of  each  of  the  said  shares  unto  each  of  the  children  of  my  said 
brother  William  H.  Grtfllth,  absolutely  and  forever/' 

At  the  time  of  the  death  of  the  testator  there  was  left  his  brother 
William  H.  Griffith  and  three  children  of.  thei  said  William  H.  Grif- 
fith»  One  of  these  children  died  after  the  death  of  the  testatori  and 
his  administratrix  is  a  party  to  this  proceeding.  .  William  H»  Griffith 
died  thereafter..  The  rcsnltant  question  is  stated  in  one  of  the  briefs 
submitted  as  follows : 

^'Are  the  two  children  of  WllUam  H.  GriWth,  the  life  benefldary,  who  were 
living  at  the  time  of  his  death,  to  wit,:WiUlaan  H-ClTtffithi,  Jr^  and  Clarence  W. 
Griffith,  entitled  to  the  whole  residue  of  the  trust  estate,  or  should  the  trust 
estate  be  dMribtrted  eqimny  between  theni^and  diB  estatoof^  their  deceased 
brother,  Xiuther  h.  Griffith?" 

The  controlling  feature  of  the  will  is  aii  express  gift^  taking  effect 
presently  upon  the  death  of  the  testator,  of  "one  of  each  of  the  said 
shares  unto  each  of  the  children^of  my. said  brother  William  H.  Grif- 
fith, absolutely  and  forever."  These  words  take  the  will  out  of  the 
constraint  of  the  cases  in  which  the  d^ise  was  solely  contained  in  a 
direction  to  pay.  and  divide.  They  make  a  vested,  and.  not  a  con- 
tingent, gift.  Standing  alone,  they  can  only  be  satisfied  by  a  con- 
struction that  each  child  of  the  life  beneficiary  was  intended  to  receive 
a  share,  and. that  such  .share  rested  upon  the  death  of  the  testator  in 
each  of  the  children  then  living.        » 

Against  tUs  is  the  provision  that  upoit  the  death  of  the  life  tenant 
the  estate  in  trust  is  to  be  divided  Into  as  many  shares  as  there  shall 
be  children  of  the  life  beneficiary  living.  This  cannot  be  regarded  as 
contemplating  the  children  living  at  the  death  of  the  life  tenant,  since 
such  distribution  is  incident  to  an  eicpreas  gift  to  each  of;  the  children 
of  one  of  the-said  shares.  While  ordinarily  the  direction  would  re- 
quire that  the  shares  should  coincide  with  the  number  of  children 
living  at  the  time  of  the  division,  the  words  "children  living'*  arfe  not 
so  clear  and  inevitable  tihat  they  must  be  iimited  to  their  common 
meaning,  when  such  limitation  would  lead  to  the  complete  -destruo* 
tion  of  the  absolute  gift  to  each  of  the  diiklren  of  one  of  the  said 
shares. '  The  .direction  to: divide  is  merely  aiji^incidejot  to  the  gift,  a 
mechanism  foi^  its- effectuation.  The  dominant, provision  is  the  gift, 
to  take  effect  upon  the  death  of  the  testator^  To  this  the  provision 
for  division'  is  subordinate. ,  It  is  not  rational  that  the  auxiUary  pro- 
vision should  override  the  principal  pv^rpose, 

[2,  3]  "When  an  interest  is  given  or  an  estate  conveyed  in  one 
clause  off  an  instrume^nt,  it  cannot  be  cut  down  or  taken  away  by  rais- 
ing a  doubt  from  other  clauses,  but  only  by  express  wdfrds  or  by  clear 
and  undoubted  implication/'    Freeman  v.  Goit,  96  N.  Y.  63. 

This  rule  is  generally  stated  in  amplication  to  the  ordinary  form  ita 
which  the  question  is  presented^  as  follows;.  . 
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''Wliere  an  ^taU  is  giVfn  In  one  part  of  an  Instnimeat,  in  dear  and  decisive 
terms,  such  estate  cannot  be  taken  away  or  cut  down  by  any  subsequent  words 
that  are  not  as  clear  and  decisive  as  the  words  of  the  dause  giving  that 
estate."  Rosefooom  v.  Roseboom,  81  N.  Y.  356;  Clarke  v.  Lenpm  88  N.  Y.  228; 
Campbell  v.  Beaumont,  91  N.  Y.  464;  Benson  v.  Corbin,  145  N.  Y.  351,  40  N. 
E.  11 ;   Hacker  v.  Hacker,  163  App.  Div.  270,  180  N.  Y.  Supp.  104. 

But  obviously  the  principle  of  the  cases  last  cited  must,  in  reason, 
be  equally  applicable  where  the  phrases  of  the  instrument  which  tend 
to  take  away  or  cut  down  a  gift  precede  the  words  of  gift.  Especially 
is  this  true  in  light  of  the  familiar  rule  that: 

"Where  two  clauses  of  a  will  are  so  inconsistent  and  Irreconcilable  that 
they  cannot  possibly  stand  together,  the  one  which  is  posterior  in  pocdtiOQ  will 
be  considered  as  indicating  a  subsequent  intention,  and  will  prevail  unless  the 
general  scope  of  the  will  leads  to  a  contrary  conclusion."  Van  Nostrand  v. 
Moore,  52  N.  Y.  12;  Kurtz  v.  Wiechmann,  75  App.  Dlv.  26,  T7  N.  Y.  Supp. 
964;  Matter  of  Randall,  77  Misc.  Rep.  41,  137  N.  Y.  Supp.  319;  Matter  of 
Lyn(di,  89  Misc.  Rep.  68, 152  N.  Y.  Supp.  721. 

The  trust  estate  mentioned  in  the  fourth  paragraph  of  the  wiU 
should  be  divided  among  the  two  children  now  surviving  and  the  rep- 
resentative of  the  deceased  child  equally,  and  the  decree  of  distribu- 
tion will  proceed  accordingly. 


In  re  HODGSON. 
(Surrogate's  Court,  Kings  County.    December  7,  1918.) 

1.  Wuxs  ^=»552(6) — Deviss  to  Chua} — Pbjcdbcbase — Repbesentation. 

A  will  is  to  be  read  as  containing  the  words  of  Decedent  Estate  Law, 
i  29,  and  where  there  is  a  devise  without  qualification  to  testator's 
children,  one  of  whom  dies  before  the  death  of  testator,  leaving  issue, 
such  issue  take  the  share  that  the  parent  would  have  taken,  if  he  had 
survived  testator,  and  a  later  pro\'ision  In  the  wUl,  that  in  case  of  de- 
cease of  *'any  of  my  heirs  *  *  *  their  children  shall  receive  one- 
third"  of  the  share  of  their  parent,  does  not  prevent  the  surviving  issue 
from  taking  the  entire  share  of  the  deceased  parent. 

2.  Wills  «=»440— Constbuction — ^Intent  of  Testatob. 

It  is  the  duty  of  a  court  of  coostructlon  to  find  testator's  intention  as  he 
has  expressed  it,  though  it  may  be  conceivable  that  some  latent  purpose 
of  the  testator  may  be  disappointed. 

In  the  matter  of  the  petition  of  Eugene  H.  Hodgson  to  render  and 
settle  his  account  as  administrator  with  the  will  annexed  of  the  goods, 
chattels,  and  credits  of  John  H.  Hodgson.    Distribution  directed. 

Baldwin,  Fisher  &  Potter,  of  New  York  City,  for  administrator. 

Frank  Harvey  Field,  of  New  York  City,  for  legatee  Baptist  Church 
Extension  Society  of  Brooklyn  atnd  Queens. 

William  J.  Mahon,  of  New  York  City,  special  guardian,  for  Jo- 
seph H.  and  Sally  Hodgson,  infants.  ^ 

KETCHAM,  S.  The  will  under  which  distribution  is  to  be  made 
provides  as  follows : 

"First.  After  my  lawful  debts  are  paixl^  I  give  untxi^my  bfllovid  wifa,  Sarietu 
C,  and  children,  Walter  C,  Joseph  £.,  Eugene  H.,  and  Bsther  H;Qd«:son,  all 

^=»For  otb«r  caies  see  same  topic  a  KBT^TTlABti;R  In  all  Key-Kumbered  Dlteetv  A  tndezea 
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my  rei^  aad  personal  eslato  wherasoever' situate.  To  be  4iTi<leA  aa* follows: 
To  my, .beloved  wife  one-balf  of  my  entire  estate.  Tbe  remaining  bWf  to  ,be 
equally  divided  among  my  children  as  above- named,  share  and  shfir6 
alike.    •    •    ♦ 

'*Ib  case  of  decease  of  any  of  my  beln,  tiie  survivors  of  sucii  lielrs,  or  rather 
their  dklldren,  shoU  receive  one-third  of  pnich  sam  that  ml^^t  be  due  audi  of 
my  children.  If  no  such  surviving  children  then  such  amount  as  would  have 
gone  to  my  child  i^all  be  divided  share  and  share  alike  amon^  my  surviving 
wife  or  children,  and  any  sum  or  sums  that  would  be  given  to  any  of  my  hcfirs, 
wife  and  own  children,  in  ease  of  their  decease^  siidli  sum  as  would  go  to 
them,  if  they  bad  lived.  Shall  be  divided  share  and  vhare  alike  among  my 
sur\'iving  wife  or  children,  named  on  the  preceding  page  (first)  Sarletta  0., 
Walter  C.,  Jos.  E.,  Eugene  H.,  and  Esther." 

When  this  will  was  made  there  were  living  the  wife  and  the  four 
children  mentioned  in  the  paragraph  first,  supra.  Joseph  E.,  one  of 
such  children,  died  before  the  testator's  death,,  leaving  two  children, 
who  still  survive  in  infancy. 

[  1  ]  Paragraph  first  contains  an  express  legacy  to  Joseph  £.  of  one- 
eighth  of  the  estate,  which,  unless  later  qualified  by  the  language  of 
the  will,  vested  in  his  children  upon  the  death  of  the  testator  under 
section  29  of  the  Decedent  Estate  Law  (Ccmsol.  Laws,  c.  13).  That 
section,  in  its  applicable  parts,  is  as  fellows: 

"Whenever  any  estate,  real  or  personal,  shall  be  •  •  •  bequeathed  to 
a  child  ♦  ♦  •  of  the  testator  ♦  ♦  ♦  and  such  legatee  •  •  ♦  shall 
die  during  the  lifetime  of  Hie  testator,  leaving  a  child  *  •  *  who  shall 
ftur\ive  such  testator,  such  ♦  ♦  •  legacy  shall  not  lapse,  but  the  property 
so  ♦  *  *  bequeathed  shall  vest  ia  the  surviving  child  ♦  •  ♦  of  the 
legatee  •  •  •  as  if  such  legatee  •  ♦  ♦  had  survived  the  testator  and 
had  died  intestate."  . 

The  will  is  to  be  read  as  if  it  contained  the  words  of  the  statute 
in  their  application  to  the  persons  ind  circiamstances  involved.  The 
gift  is,  therefore,  to  the  two  children  of  Joseph  E.,  deceased. 

[2]  The  paragraph  of  the  will  supra,  beginning  wifh  the  words  "in 
case  of  the  deatfi  of  any  of  my  heirs,"  does  not  expres?  or  intimate 
any  contradiction  or  qualification  of  this  unquestionable  gift  to  the 
two  children.  Its  language  is  grossly  inartificial,  and  it  is  conceivable 
that  its  construction  may  possibly  disappoint  some  latent  purpose  of 
the  testator;  tiut  it  is  the  duty  of  a  court  of  construction  to  find  the 
intention  of  the.  testator  as  he  has  expressed  it 

Strangely,  the  will  provides  that,  in  case  of  the  decease  of  any  of 
his  heirs,  the  children  of  such  heirs  shall  receive  one-third  of  such 
sum  as  would  have  been  paid  to  the  deceased-  heir,  if  living,  and  the 
mind  is  arrested  by  the  question: 

"Why  should  he  have  contemplated  a  gift  over  of  only  one-third  of  the  share 
which  the  deceased  child  would  have  taken  if  he  had  aurvived?" 

But  whether  this  was  intentional  or  erroneous  can  make  no  differ- 
ence. The  direction  that  one-third  of  the  gift  should  pass  to  the  two 
children  in  whom  is  vested  the  whole  gift  is  not  to  be  regarded  as 
cutting  down  or  in'  any  wise  affecting  uie  whole  gift.  Only  in  case 
the  provision  was  that  the  children  should*  receive  not  more  than  one- 
third  of  the  shares  assigned  to  the  parent  would  it  be  possible  to  say 
that  the  vested  gift  was  impaired. 
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The  remaining  provision  is  wholly  dependent  upon  the  phrase  with 
which  it  is  introduced,  viz,:  "If  no  such  surviving  children;''  i.  e., 
"if  upon  the  decease  of  one  of  my  children,  he  shall  leave  no  surviving 
children."  Hence,  the  direction  which,  in  subordination  to  the  in- 
troductory words  so  paraphrased,  provides  for  a  division  of  the  share 
of  a  deceased  child  among  the  wife  and  the  surviving  children,  does 
not  come  into  play  in  the  present  problem.  The  only  contingency 
upon  which  such  direction  could  become  eflfectoal  has  not  come  to 
pass.    Joseph  E.  did  not  die  leaving*  no  surviving  children. 

It  follows  that  the  one-eighth  of  the  fund  now  accounted  for  is 
payable  to  the  two  children  of  Joseph  E.,  deceased. 


In  re  GOURAUD'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    December  Q»  1918.) 

Appeal  and  Error  ^=>3S7(6)— Permission  to  Perfect  Appeal  by  Feuno  Un- 

dertakino surrogate's  court. 

Where  no  undertiUKing  was  given  at  time  notice  of'  appeal  from  Sur- 
rogate's Court  to  Appellate  DLyision  was  filed,  the  Surrogate's  Court  has 
no  power  to  pennit  the  filing  of  an  undertaking  on  appeal  nunc  pro  tunc  as 
of  such  date.  . 

In  the  matter  of  the  estate  of  Geoi^e  P.  Gouraud.  Application 
for  an  order  permitting  the  filing  of  an  undertaking  on  appeal  nunc 
pro  tunc  as  of  October'  14,  1918.    Denied. 

Godfrey  Goldmark,  of  New  York  City,  in  pro.  per. 

Edwin  C.  Mulligan,  of  New  York  City,  for  Ada  Helen, 

Johnston  &  Messier,  of  New  York  City,  for  Powers  Gouraud. 

FOWLER,  S.  This  is  an  application  for  an  order  permitting  the 
filing  of  an  undertaking  on  appeal  nunc  pro  tunc  as  of  October  14, 
1918.  On  that  date  the  petitioner  herein  filed  a  notice  of  appeal  to 
the  Appellate  Division  from  a  decree  of  this  court,  but  no  undertaking 
was  given. 

I  should  be  inclined  to  grant  the  application,  if  I  were  convinced 
that  I  had  the  power ;  but  notwithstanding  the  dictum  of  a  majority 
of  the  court  in.Vose  v.  Conkling,  159  App.  Div.  201,  144  N.  Y.  Supp. 
1,  to  the  effect  that  the  court  from  whose  judgment  an  appeal  is  tak- 
en may  amend  the  notice  of  appeal  or  pea-feet  .it,  I  am  inclined  to  think 
that  I  am  bound  by  the  decision  of  the  Court. of  Appeals  in  Nelson  v. 
Tenney,  113  N.  Y.  616,  20  N.  E.  87S,  where  it  was  held  that,  on  an 
appeal  from  the, General  Term  to  the  Court  of  Appeals,  the  Supreme 
Court  at  Special  Term  had  no  power  to  grant  an  order  allowing  an 
ai^ellant  to  perfect  his  appeal  :by  filing  an  undertdcing.  This  deci- 
sion was  followed  in  Gtiilfoylc  v.  Pierce,  22  Ap^.  Div.  131,  47  N.  Y. 
Supp.  899,  and  does  not  seem  t6  have  beto  modified  or  distinguished 
by  any  subsequent  decision  of  the  Court  of  Appeals,'     ^ 

The  application  is  therefor^  denied. 

^fis>Por  oXhw  caiee  see  Mme  topic  A  KBT-NUMBBa  in  an  Ke7-Nuinbete4  Digests  A  Indexes 
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rrHOMAd  T.  NASSAU  BLEKTTBIC  B.  00,.At  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    December  13,  1918.) 

L  MuNioiPAi.  OovP^mMtions  «rD7O6<0>*-I]rjtrBT  to  Svmx  <}as  pAagXHOSB-* 

Kyidence,  of  Neglxgence — SunncJiiscrcT. 

In  action  for  Injury  sustained  by  plalntUT  passenger  on  defendant 
railroad  company's  car,  when  window  of  car  struck  a  keg  or  barrel 
loaded  on  a  truck  belonging  to  defendant  brewery,  plaintiff's  evidence 
held  to  make  a  case  fbr*  the  Jury; 

2.  1:^1  Ai,  «=»9d — ^Action  Aoauvst  Joiwt  Tobt-Fea86b»— Motion  to  Disutss. 
Where  defendant  brewery,  when  Ita  amotion  to  diadiisB  at  ctoae  of 
plaintiffs  case  was  overruled,  rested  tipon  its  exertions  to  ruling,  and 
took  no  further  part  in  the  case,  evidence  thereafter  introduced  by  the 
other  defendant  could  not  be  considered  by  jury  In  pas«rtng  on  brewery's 
negligence,  there  being  no  issue  between  ^fendanta. 

Blaekmmr,  J.,  dissenting. ' 

Appeal  from  Trial  Term^  Kings  Cotmty. 

Action  by  Bridget  Thomas  against  the  Nassau  Electric  Railroad 
Company  and  the  Ferdinand  Munch.  Breweryi  There  was  a  verdict  in 
favor  of  defendant  railroad,  and  against  defendant  brewery/  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  defendant  brew- 
ery's mottiMi  for  new  trial,  it  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  R  J^  «fid  THOMAS,  ELICH,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

Grant  C.  Fox,  of  New  York  City,  for  appellant: 
Henry  M.  Dater,  of  Brooklyn  (George  C5.  Wildermuth  and  h-  Vic- 
tor Fleckles,  both  of  Brooklyn,  on  the  brief),  for  respondent. 

THOMAS,  J.  The  plaintiff  sued  the  defendants  to  recover  for 
personal  injury.  The  plaintiff  was  a  passenger  on  the  defendant  rail- 
road company's  closed  car.  At  Fifteenth  street  and  Sixth  avenue 
the  car  at  its  third  window  str\lclc  a'  keg  or  barrel  Ipaded  on  a  truck 
belonging  to  the  other  defendant,  that  was  standing  at  Fifteenth 
street.  It  was  the  contention  of  the  railroad  company  that  there 
was  sufficient  room  to  pass  the  truck,  but  that  during  passage  there  was 
by  act  of  the  ap^ella^it's  servant  a  disturbance,  of  a  barrel  on  the 
trucH,  SQ  that  it-  came  iii  contact  with  the  window  of  the  car.  Hence 
the  question  as  regards  the  railroad  company  was  whether  it  had  clear- 
ance room.  On  the  other  hand/ as  regards  the  brewery  company, 
the  question  wis  whether  it  was  so  negligent  in  loading,  the  barrels, 
while  the  car  was  passing,  that  one  of  them  toppled  over  against  the 
window.  There  was  a  verdict  in  favor  of  trie  raifroad  company,  and 
against  the  breweiy  company  for  $1,500.  The  appeal  is  by  the  brew- 
ery company  alone.  ,. 

(1]  The  appellant's  first  point  suggests  that  the  complaint  should 
have  been  dismissed-  .,The  plaintift  called  Greer,,  the  m6tprman,  who 
testified  thit  there"  was  fully  six  inches  of  room'  for  him  to  pass  the 
truck.    He  was  cross-examitied  ^  tHe  attorney  of  each  defendant,  as 

#p»9y>r  other  CMev tee  jHUDiiAoSllc  «KEY-HUMBBR, in  «U  |(«f^uipl>fi«4  QUem^I  A  Id4«W 
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were  several  witnesses  called  by  the  plaintiflF.  One  of  them  testified 
that  the  barrid  hioved  before  the  glass  bnofce.  '  That  made  a  case  for 
the  jury,  and  plaintiff  rested.  Then  the  railroad  company  moved  to 
dismiss;  motion  was  denied.  The  counsel  for  the  brewery  company 
moved  to  dismiss,  and  his  motion  was  denied,  wbeveupon  he  said: 

*'The  defendant  brewery  rests  on  Its  Exceptions,  and  taXes  no  farther  part  Id 
the  case  except  to  sum  up." 

The  railroad  company  then  called  a  witness  who  testified  that  the 
brewery  man  was  in  a  cellar  throwii^  kegs  up  against  a  wagon,  and 
that,  when  he  threw  a  keg  against  the  wagon,  a  keg  on  the  wagon  hit 
the  window  of  the  car.  The  witness  Neil  gave  similar  testimony.  The 
appellant's  trial  counsel  took  no  part  in  the  case  presented  by  the 
railroad  company,  but  when  the  evidence  was  closed  said: 

"I  will  not  sum  up,  I  wiU  go  to  the  Jury  on  the  Judge's  charge.^ 

Whereupon  the  attorneys  for  the  railroad  company  and  the  plain- 
tiff summed  up.  Contrary  to  the  request,  and  against  the  exception 
of  the  brewery's  counsel,  the  court  charged  that  the.  jury  coald  con- 
sider the  evidence  produced  by  any  of  the  litigants  in  determining 
the  questions  of  fact  submitted  to  them. 

[2]  The  inquiry  here  is  whether,  in  passing  on  the  question  of  the 
negligence  of  the  brewery,  the  evidence  introduced  by  the  railroad 
company  can  be  considered.  The  issue  was '.between  each  defendant 
and  the  plaintiff.  The  plaintiff  accused  each  defendant  of  a  tort,  and 
specified  wherein  the  culpability  lay.  'To  that  each .  defendant  made 
answer.  As  between  the  defendants  there  are  no  pleadings,  and  there 
is  no  issue  raised.  If  the  brewery  company  had  been  sued  alone,  it 
could  have  made  a  motion  to  dismiss  the  complaint  when  the  plaintiff 
rested,  and  upon  denial  could  have  rested,  and  thereupon  summed  up 
and  made  requests  to  charge,  and  taken  exceptions  to  the  charge.  Of 
that  right  to  rest,  and  to  sum  up,  and  to  take  exceptions,  it  could  not 
be  deprived  by  the  introduction  by  plaintiff  of  another  tort-feasor. 
When  the  plaintiff  rested,  the  appellant  had  a  right  to  rest  and  move 
for  dismissal,  and  upon  denial  to  see  to  it  that  the  court  properly  charg- 
ed the  jury  on  the  facts  introduced  against  ft,  and  even  to  urge  the 
jury  to  find  that  such  facts  were  not  sufficient  to  establish  its  liability. 
Of  none  of  such  rights  could  it  be  deprived,  and  if  the  Jury  found 
against  it  on  appeal,  its  liability  would  be  determined  by  the  condition 
of  the  record  at  the  time  it  rested,  supplemented  by  a  legal  charge 
thereon  and  the  verdict. 

In  the  present  case  the  railroad  company,  to  acquit  itself  of  the 
plaintiff's  charge  of  negligence,  brought  out  facts  tending,  to  show 
that  it  was  free  from  negligence,  and  that  the  brewery  company  was 
negligent.  The  appellant  sought  neither  to  deter,  to  mitigate,  nor  to 
exclude  such  evidence.  There  is  no  practice  authorizing  appellant  to 
introduce,  to  answer,  or  to  rebut  such  evidence,  and  if  upon  applica- 
tion it  had  been  permitted  to  dp  so,  it  would  have  been  by  the  mere 
grace  or  discretion  of  the  court.  But  the  law  does  not  contemplate, 
and  it  has  formulated  no  practice  for,  the  trial  of  an  issue  between 
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two  such  defendants,  for  the  reason  that  neither  defendant  asks  re- 
lief against  the  other.  The  appellant  kept  itself  isolated  from  any- 
contact  with  the  case  of  its  codefendant  It  linaited  itself  to  the  ques- 
tions of  law  and  fact  developed  against  itself,  pursuant  to  the  issues 
raised  between  it  and  the  plaintiff.  The  appellant  could  not  be  lim- 
ited to  the  trial  of  a  question  of  law  only  and  be  deprived  of  its  right 
to  the  decision  of  the  jury  upon  the  facts.  As  the  practice  is  now 
regulated,  the  ruling  was  erroneous.  Each  party  cites  Bopp  v.  N.  Y. 
E.  Vehicle  Transp.  Co.,  177  N.  Y.  33,  69  N.  E.  122.  In  that  case 
the  defendant  '^continued  to  take  an  active  and  aggressive  part  in 
the  trial  by  cross-examining  the  witnesses  of  its  codefendant,  thorough- 
ly and  at  length,"  and  the  opinion  is  clear  that,,  had  it  not  done  so, 
its  liability  would  not  have  been  affected  by  the  testimony  of  such 
witnesses.  Bamberg  v.  International  Railway  Co.,  53  Misc*  Rep.  403, 
103  N.  Y.  Supp.  297,  seems  to  aid  the  appellant  Hoffman  v.  Brooklyn, 
Q.  Co,  &  S.  R.  R.  Co.,  78  Misc.  Rep.  SO?,  138  N.  Y.  Supp.  577,  pre- 
sents features  not  now  present  The  Bopp  C^se  established  that,  where 
a  defendant  withdraws  completelv  from  participation  in  the  case  of 
his  codefendant,  he  is  not  affected  by  it. 

There  could  be  no  pther  decision  without  disregarding  the  plead- 
mgs,  the  issues  formulated,  and  the  statutory  procedure  governing  the 
same.  If  a  defendant  must  litigate,  not  only  the  issues  raised  be- 
tween him  and  the  plaintiff,  but  the  issues  between  the  plaintiff  and 
every  codefendant,  there  is  introduced  an  entirely  new  phase  in  juris- 
prudence, namely,  that  defendants  must  contest  with  those  who  ask 
no  relief  against  them,  and  who  appear  upon  the  trial  for  the  sole 
purpose  of  litigating  issues  raised  by  the  plaintiff.  If  it  be  urged 
that  in  practice  the  jury  could  not  disregard  as  to  one  defendant  the 
evidence  offered  by  a  codefendant,  it  should  be  answered  that  such 
embarrassment,  if  it  exists,  does  not  countenance  a  departure  from  the 
practice  established  by  the  Legislature,  whose  function  it  is  to  make 
new  provision,  if  such  be  desirable.  However,  it  is  a  quite  usual  task 
of  the  jury  to  consider  evidence  admitted  against  one  defendant, 
which  is  incompetent,  inadmissible,  and  not  admitted  as  against  a  co- 
defendant.  The  circumstance  is  so  common  that  it  renders  the  sug- 
gestion of  expediency  irrelevant  in  the  deciaion  of  the  present  ques- 
tion. It  is  the  settled  custom  of  courts  to  ascribe  to  juries  compre- 
hensive capacities  for  weighing  in  detail  evidence,  and  differentiating 
its  application  to  different  parties,  and  I  discover  no  reason  in  the 
present  instance  for  diminishing  die  usual  judicial  appreciation  of 
their  abilities  in  such  difections. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide'  the  event. 

JENKS.  P-  J.,  and  RICH  and  JAYCOX,  JJ.,  concur. 
BLACKMAR,  J,,  dissents.  • 


Digitized  by  LjOOQ IC 


820  172  NBW  YORK.  BUPPLBMSKT  (Slip.  Ct 

BURN  V.  SANDFORT. 

Appeal  of  CRAIG,  City  Comptroller. 

(Supreme  Court,  Appellate  Term,  First  Department    November  20,  191&) 

BXKCUTION  ^=s>4Q2 — BUPPLEMENTART  PsoOEKDINaS — QBDBK  DHODOTINO  PaTUHV 

OF  Monet — Dispxtted  Interest. 

Where  judgment  debtor  had  deposited  with  comptroller  a  earn  of  money 
In  lieu  of  ball,  and,  after  order  directing  comptroller  to  pay  him  sncb 
.  money,  two  assignments  thereof  were  filed  with  comptroller,  the  ooun 
was  without  jurisdiction  thereafter  to  order  comptroller  to  pay  money  to 
receiver  of  judgment  debtor's  property  appointed  in  supplementary  pro- 
ceedings ;  the  debtor's  right  to  possession  thereof  being  substantially  dis- 
puted, within  Code  Civ.  Pro<S.  §  2447. 

Appeal  from  City  Court  of  Nerw  York,  Special  Term. 

Action  by  Edward  Bum  against  Paul  Sandf ort.  Judgment  for 
plaintiff,  and  from  an  order  made  in  proceedings  supplementary  to 
execution  of  judgment  for  plaintiff,  directing  Charles  L.  Craig,  as 
Comptroller  of  the  City  of  New  York,  to  pay  receiver  of  defendant's 
property  a  sum  of  money,  said  comptroller  appeals.     Reversed. 

Argued  November  temfi,  1918,  before  GUY,  WEEKS,  and  MUL- 
LAN,  JJ.  ^ 

William  P.  Burr,  of  New  York  City  (Terence  Farley  and  Henry  J. 
Shields,  both  of  New  York  City,  oi  counsel),  fpr  appellant, 
Ernest  H,  Ball,  of  Brooklyn,  for  respondent. 

GUY,  J.  Prior  to  May  5,  1917,  the  defendant  judgment  debtor  de- 
posited the  sum  of  $250,  in  lieu  of  bail>  with  the  court  in  a  criminal 
proceeding,  and  on  May  5,  1917,  a  judgment  was  entered  declaring 
said  bail  forfeited.  On  May  8,  1917,  aA  order  was  entered  in  the 
Supreme  Court,  vacating  the  judgment  of  forfeiture  of  bail,  and  a 
further  order  was  entered  directing-flie  comptat>ller  of  the  city  of  New 
York  to  pay  said  siim  of  $250  to  Paul  .Sandfort,  the  defendant  judg- 
ment debtor  herein,  a  copy  of  which  order  was  filed  with  the  comp- 
troller on  May  8,  1917.  On  the  same  date.  May  8,  1917,  two  assign- 
ments of  the  $250  in  question,  executed  by  the  defendant,  Paul  Sand- 
fort,  to  one  Max  Sandfort,  one  assi^mient  bearing  date  May  3,  1917, 
the  other  bearing  date  May  g,  19 1 7, i  were  filed  with  the  comptroller. 
On  June  6,  1917,  a  third  party  order,  made  in  proceedings  supple- 
mentary to  execution  of  a.  judgment  in  favor  of  Edward  Bum,  the 
plaintiff  herein,  against  Paul  Sandfort,  the.  defendant' herein,  forbid- 
ding the  transfer  of 'any  property  of  the  ju<%ment  debtor,  Paul  Sand- 
fort, was  filed  with  the  compbroiler.  On  February  21,  1918,  an  order 
was  made  by  a  justice  of  the  City  Court  appointing  a  receiver  of  the 
property  of  Paul  Skridfort ;  and  on  April  2b,  l^lfe,  Ihe  order  appealed 
from  was  entered,  directing  the  comptroller  to  pay  over  said  money 
to  the  receiver  in  said  supplementary  proceedings. 

The  right  of  the  defendant  judgment  debtor  to  possession  of  the 
money  in  question  is  in  dispute  by  reason  of  the  filing  of  a  claim  there- 
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to  and  notice  of  assignment  with  the  comptroller  by  the  assignee,  Max 
Sandfort.  As  the  only  authority  for  the  making  of  an  order  in  sup- 
plementary proceedings  for  the  payment  of  a  specific  sum  of  money 
alleged  to  belong  to  a  judgment  debtor  is  to  be  found  in  section  2447 
of  3ie  Code  of  Civil  Procedure,  which  specifically  provides  that  such 
an  order  shall  only  be  made  where  the  judgment  debtor's  right  to 
the  possession  thereof  is  *'not  substantially  disputed,"  it  is  clear  that 
on  the  facts  presented  herein  the  court  as  without  jurisdiction  to  make 
the  order  from  which  the  appeal  is  taken.  Kenney  v.  South  Shore 
Natural  Gas  &  Fuel  Co.,  201  N.  Y.  89,  92,  94  N.  E.  606;  Ehrich  v. 
Root,  134  App.  Div.  432,  434,  119  N.  Y.  Supp.  395. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    All  concur. 


FBNEIS  V.  LEWm. 
(Supreme  Conrt,  Appellate  Division,  Second  Depertmoit.    November  22, 1918.) 

1.  Landlo&o  and  Tenant  ^=»169(10) — Use  of  Pbemises — Injury  feom  De- 

VECTXVX  CONDinONB — ^INSTRUCTIONS — **TENEifENT  HOUSE.*' 

In  action  for  death  of  tenant's  wife,  resulting  from  absence  of  fire  es- 
cape, as  required  by  Tenement  House  Law,  an  Instmctlon  that,  If  defend- 
ant landlord's  building  could  be  let  out  for  three  families,  they  might 
find  that  It  w]as  a  tenem^^t  house,  was  erroneous,  because  broader  than 
the  definition  in  section  2,  subd.  1  (as  amended  by  Laws  1912,  c.  13, 1 1),  and 
subdlyision  11,  providing  a  ''tenement  house"  is  one  inteojded,  arranged,  or 
designed  to  be  occupied  as  the  residence  of  .three  or  more  famlUes. . 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Tenement  House.] 

2.  Landlord  and  Tkvaj9V  ^olfidCll) — ^Defectivb  Pbevibes — Injurt  to  Serv- 

ant— Actions — Instructions. 

In  an  action  for  the  death  of  tenant's  wife,  where  defendant  landlord's 
building  was  occupied  by  but  two  families,  evidence  held  to  require  sub- 
mitting to  the  jury  the  <iuestion  whether  it  was  Intended,  arranged,  ana 
designed  foir  throe  f^unllles,  bo  as  to  eonstitnte  a  tenement  house  as  de- 
fined in  Teneioent  House  Law,  {  2»  subd.  1  (as  amended  by  Laws  1912,  c. 
13,  §  1),  and  subdivision  U. 
8.  Landlord  and  Tenant  ^;s»169(6)^Use  ojf  Premises — ^Ubb  as  Residence — 
Evidence. 

Evidence  that  tenant  of  a  store  used  the  back  room  for  cooking,  ana 
that  temmf B  son  slept  there  on  a  bed  couch,  helA  Insufficient  to  show  that 
the  room  was  used  as  a  family  reaidence. 

4.  Health  ^:;932 — Fire  £2ecAPBa — Tensmicnt  House. 

Where  a  room  at  rear  of  storeroom,  not  fitted  for  a  residence,  was  so 
used  for  14  months  "without  defendant  landlord's  knowledge,  and  upon 
acquiring  such  knowledge  he  removed  the  tenant,  such"  residence,  together 
•with  family  Dccupancy  of  two  upper  floors  fitted  for  homes,  did  not  con- 
stitute the  building'  a  tenemoit  house,  within  Teneuent  House  Law»  re- 
quiring construction  of  fire  escapes. ' 

5.  Landlord  and  Tenant  <8=>16&(5) — ^Tenement  House — Occupancy — Evi- 

dence. 

Upon  the  question  of  landlord's  liability  for  death  of  tenant's  wife, 
alleged  to  be  due  to  fatlnre  to  constmct  Gxe  escapes  as  required  for  tene- 
ment houses,  and  whether  such  building  was  intended,  arranged,  or  de- 
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slgn^  to  be  occupied  as  homes  for  three  or  more  families^  so  as  to  be  it 
tenement  house,  the  fact  of  its  occupancy  by  but  two  families  was  ma- 
terial. 

6.  LANDIiORD  AND  TENANT  ^5»169(5) — ^USB  OF  FbEMISES^TeNJBMXNT   HoUSE — 

Evidence — Exclusion. 

Upon  the  question  of  landlord's  Intention  to  rent  a  building  not  eqmp- 
ped  for  a  tenement  house  in  accordance  with  'Tenement  House  Law,  |  2. 
subd.  2  (as  amended  by  Laws  1912,  c.  13,  }  1),  and  subdivision  11,  to  three 
families  for  homes  so  as  to  subject  it  to  such  law,  the  exclusion  of  evi- 
dence of  his  rental  agent  as  to  instructions  for  rental  of  ground  floo/  was 
error. 

7.  Appeal  and  Error  ^=>263(1) — Review — Submission  op  Case  on  Errone- 

ous Theory — Objections. 

Where  a  case  is  submitted  to  the  Jury  on  a  wholly  erroneous  theory, 
the  Appellate  Division  may  grant  a  new  trial,  though  no  ^c^tlon  was 
taken  (Code  Civ.  Proc.  §  1317). 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  George  Feneis,  as  administrator  of  the  estate  of  Mary 
Feneis,  against  Isaac  P.  Lewin.  From  a  judgment  on  a  verdict  for 
$10,000  damages,  and  from  an  order  denying  a  motion  to  set  aside 
the  verdict  and  for  new  trial,  defendant  appeals.  Judgment  and  or- 
der reversed,  and  new  trial  granted. 

Argued  before  Mffl^LS,  PUTNAM,  BLACKMAR,  KELLY,  and 
JAYCOX,  JJ. 

Luke  D.  Stapleton,  of  New  York  City  (R.  Waldo  MacKewan,  of 
New  York  City,  on  the  brief),  for  appellant. 

William  G.  Cooke,  of  New  York  City  (Howard  O.  Wood,  of  New 
York  City,  on  the  brief),  for  respondent. 

KELLY,  J.  On  June  25,  1916,  George  Feneis  lived  with  his  wife 
and  three  children,  aged  8,  6V2,  and  5  years,  respectively,  upon  the 
third  or  top  floor  of  defendant's  building  on  New  Utrecht  avenue  in 
the  borough  of  Brooklyn.  They  had  resided  there  from  May  1,  1916. 
Shortly  after  5  o'clock  in  the  morning  of  June  25th  a  fire  occurred  in 
the  house,  and  in  attempting  to  escape  through  one  of  the  front  win- 
dows Mrs.  Feneis  fell  to  the  street,  receiving  injuries  which  resulted 
in  her  death,  and  Feneis  was  himself  injured.  This  action  was  brought 
by  the  administrator  to  recover  damages  for  the  death  of  his  wife, 
and  it  is  alleged  in  the  complaint  that  the  house  was  a  tenement  house 
three  stories  in  height,  built  to  be  occupied  as  a  home  or  residence  by 
three  or  more  families,  living  independently  of  each  other  and  doing 
their  cooking  upon  the  premises.  The  plaintiff  alleges  that  it  was  the 
duty  of  the  defendant,  in  accordance  with  the  statute  in  such  case 
made  and  provided,  to  have  a  direct  way  of  egress  accessible  to  each 
story,  either  by  outside  fire  escapes,  or  by  fire  towers,  or  such  flights 
of  stairs  as  are  provided  for  in  the  Tenement  House  Law,  and  charges 
that  defendant  neglected  to  provide  such  safeguards,  and  negli^ntly, 
carelessly,  and  wrongfully  allowed  the  building  to  be  without  them, 
prior  to  and  at  the  time  of  the  fire,  and  that  the  deceased  was  free 
from  negligence. 
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The  defendant  answered,  admitting  his  ownerrfiip  of  the  premises 
and  the  tenancy  of  Feneis,  but  denying  the  other  allegations  of  the 
complaint.  Upon  the  trial  defendant  admitted  the  happening  of  the 
fire  and  the  death  of  plaintiff's  wife  in  attempting  to  escape,  and  the 
only  question  at  issue  was  whether  the  defend^mt's  building  was  a 
tenement  house  under  the  law ;  the  learned  trial  judge  instructing  the 
jury  that,  if  the  building  was  not  a  tenement  house,  there  was  no 
obligation  on  the  defendant. to. maintain  fire  escapes.  The  judge  also 
charged  the  jury  that  they  were  to  determine  whether  the  building  was 
a  tenement  house,  and  if  they  so  found,  and  further  that  the  absence 
of  fire  escapes  caused  the  accident,  they  were  justified  in  finding  the 
defendant  guilty  of  negligence. 

[1  ]  The  difficulty  presented  by  the  appeal  is  that,  I  think,  the  learned 
judge  erred  in  his  definition  of  a  tenement  house  under  the  law,  and 
that  he  did  not  properly  instruct  them  as  to  the  question  of  fact  pre- 
sented by  the  evidence  concerning  the  character  of  this  particular 
house.  The  liability  of  the  defendant  for  the  death  of  plaintiff's  wife, 
and  the  resultant  recovery  of  damages,  depends  entirely  upon  whether 
the  defendant's  building  was  a  tenement  house,  and  the  importance 
of  a  clear  submission  of  the  questions  of  fact  involved  is  apparent. 

First,  as  to  the  learned  juage's  definition  of  a  tenement  house:  The 
definition  is  found  in  the  Tenement  House  Law.  Section  2,  subd.  1, 
c.  99,  Laws  1909,  being  chapter  61,  Consolidated  Laws,  as  amended 
by  chapter  13,  §  1,  Laws  1912.  The  better  course  for  the  trial  judge, 
in  a  case  of  this  description,  would  have  been  to  read  the  statutory 
definition  to  the  jury,  and  he  might  then  jp;o  on  to  explain  it  or  il- 
luminate it  in  any  proper  way.  Instead  of  doing  this,  he  attempted 
to  paraphrase  it  as  follows : 

"A  tenement  house,  for  the  purpose  of  this  case,  is  any  house  or  building,  or 
portion  thereof,  constructed  and  let  out  to  three  or  more  families  as  a  resi- 
dence, living  independently  of  each  other  and  doing  their  cooking  and  otiier 
necessary  housekeeping  work." 

And  he  immediately  proceeded  to  discuss  what  in  his  opinion  was 
necessary  for  housekeeping.    He  said : 

There  must  be  certain  improvements ;  that  there  must  be  a  "toilet  accessible 
-or  for  the  nse  of  each  of  the  three  families  in  the  house" ;  that,  while  a  bath- 
room was  not  indispensable,  there  must  be  a  "toilet."  **There  must  be  room 
for  cooking.  There  must  be  a  i^ace  for  the  cooking,  even  though  the  tenant 
has  to  supply  the  stove  upon  which  the  cooking  is  done.  There  must  be,  as  i 
say,  water  running  into  the  apartment.  Now,  considering  all  those  things. 
was  this  house  so  fitted  that  It  could  be,  or  was  intended  to  be,  let  out  for 
three  families,  Hying  separately  and  Independently  and  apart  from  eacfh 
other?    That  is  the  question  for  you  gentlemen  to  determine." 

It  will  be  perceived  that  the  trial  judge,  having  discussed  ceitain 
-essentials  and  nonessentials  for  housekeeping  not  found  in  the  statute, 
told  the  ju^  that,  if  the  defendant's  building  could  be  let  out  for 
three  families,  they  might  find  that  it  was  a  tenement  house.  I  think 
this  is  much  broader  tlian  the  statutory  definition.  There  are  few  pri- 
vate houses  which  could  not  be  let  out  for  occupancy  by  three  farni*- 
lies.    The  statute,  however,  contains  no  such  provision;   the  Legts<> 
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lature  has  defined  a  tenement  house  hi  the  Tenemtet  House  Law, 
supra  (section  2,  subd.  1) : 

"A  'tenement  house'  Is  any  house  or  building,  or  portion  thereof,  which  is 
either  rented,  leased,  let  or  hired  out,  to  he  occupied,  or  is  occupied,  in  whole 
or  In  part,  as  the  home  or  residence  of  three  families  or  more  liTlng  independ- 
ently oi  eacdi  other,  and  doing  their  cooking,  upon  the  premises,  and  includes 
apartment  houses,  flat  houses  and  aU  other  houses  so  occupied." 

And  It  is  provided  in  section  2,  subd.  11: 

"Wherever  the  words  •  *  ♦  *is  occupied*  are  ased  in  this  idiapter,  ap- 
plying to  any  building,  such  words  shall  be  construed  as  if  followed  by  the 
words  *or  is  intended,  arranged  or  designed  to  be  occupied/  " 

So  I  think  the  learned  trial  judge  erred  in  instructing  the  jury  that 
the  criterion  was  whether  the  house  "could  be"  let  out  for  three  fami- 
lies. There  is  no  such  provision  in  the  law.  Nor  was  the  judge's  ref- 
erence to  the  requirement  as  to  "toilets"  in  tenement  houses^  exact. 
The  act  prescribes  (section  93)  that  in  every  tenement  house  there  shall 
be  a  separate  water-closet  in  a  separate  compartment  in  each  apart- 
ment, provided  that,  where  there  are  apartments  consisting  of  but  one 
or  two  rooms,  there  shall  be  at  least  one  water-closet  for  every  three 
rooms.  There  are  many  other  requirements  concerning  tenement 
houses  which  are  not  found  in  defendant's  building,  and,  if  the  re- 
.quirements  were  to  be  referred  to  at  all,  it  would  seem  as  if  the  bet- 
ter course  would  have  been  to  tell  the  jury  what  they  were.  The 
judge  referred  to  the  presence  or  absence  of  bathtubs,  stoves,  room 
for  cooking,  and  water  rtmning  into  the  apartment.  There  is  nothing 
in  the  law  requiring  bathtubs  or  stoves  in  tenements ;  the  size  of  rooms 
is  prescribed;  the  statutory  requirement  is  that  there  shall  be  in 
"each  apartment"  a  proper  sink  with  running  water. 

[2]  The  importance  of  correct  definition  and  instruction  as  to  what 
constitutes  a  tenement  house  under  the  law  is  emphasized  by  the  pe- 
culiar facts  presented  by  the  record  in  the  case  at  bar.  Referring 
again  to  the  statutory  provision  cited,  the  first  prominent  fact  is  that 
at  the  time  of  the  fire,  and  for  14  months  prior  thereto,  the  defend- 
ant's building  was  occupied  by  but  two  families.  Neither  the  house  or 
building,  nor  any  portion  thereof,  was  rented,  leased,  let,  or  hired 
out,  to  be  occupied,  nor  was  it  occupied,  in  whole  or  in  part,  as  the 
home  or  residence  of  three  families  or  more.  If  the  statute  stopped 
there,  clearly  defendant's  building  would  not  come  within  the  defi- 
nition. But  the  Legislature  goes  further,  and  says,  in  subdivision  11, 
that  when  the  words  "is  occupied"  are  used  in  the  statute  they  shall 
be. construed  as  if  followed  by  the  words  "or  is  intended,  arranged, 
or  designed  to  be  occupied."  This  was  really  the  issue,  and  I  cannot 
find  that  it  was  submitted  to  the  jury  at  all.  The  judge  left  it  to  them 
to  say  whether  the  house  was  "so  fitted  that  it  could  be,  or  was,  or  was 
intended  to  be,  let  out  for  three  families  living  separately  and  inde- 
pendently and  apart  from  each  other."  The  vital  question  is:  Was 
this  house  "intended,  arranged,  or  designed"  to  be  occupied  by  three 
or  more  families  ?  That  was  the  issue  which'  should  have  been  sub- 
mitted to  the  jury. 
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There  was  a  dear-cut  qtiestioti  of  fact  rabed  on  this  issue  by  de- 
fendant's answer  and  the  evidence  on  the  trial.  Photographs  and  plans 
of  the  house  are  attached  to  the  record  as  exhibits.  They  show  the 
plan  of  the  second  and  third  floors  clearly  laid  out  for  an  apartment 
on  each  floor,  consisting  of  parlor,  two  bedroomSi  dining  room,  kitch- 
en, a  hall  bedroom,  a  bathroom  and  water-closet — an  apartment  for  one 
family  on  each  floor.  But  the  plan  of  the  first  floor>  approved  by  the 
superintendent  of  buildings  of  the  borough  of  Brooklyn  in  1905,  shows 
an  entirely  different  layout.  There  is  a  store  in  the  front  of  the  first 
floor,  with  a  sink  and  water-closet  at  the  back  of  the  store,  and  a 
dumb-waiter  and  a  ventilating  shaft  running  from  the  cellar  to  the 
roof.  There  is  a  room  back  of  the  store,  which,  according  to  the  plans, 
is  devoid  of  all  fittings,  because  the  sink,  etc,  are  all  at  the  back  of 
the  store,  and  separated  by  a  wall  from  the  room  or  space  in  the  rear* 
An  inspector  from  the  buikUng  department  testified  that  he  examined 
the  building  after  the  fire,  and  found  a  three-story  and  cellar  brick 
building,  with  a  store  on  the  ground  floor  and  arranged  for  one  fam- 
ily on  each  of  the  second  and  third  stories  ^  that  there  was  a  room 
at  the  rear  of  the  store>  and  that  this  room  ''contained  a  sink  and  wa- 
ter-closet*' ;  and  the  architect  testified  that  the  .sink  was  in  the  room, 
and  another  witness  called  by  defendant  said  the  back  room  was  just 
a  square  room,  "just  a  sink  and  toilet ;  *  *  *  that  is  all.*'  The 
defendant,  the  owner  of  the  premises,  testified  that  the  room  back  of 
the  store  was  used  for  store  purposes  only,  to  keep  the  stock.  He  said 
that,  when  he  rented  the  first  floor  to  a  tenant  named  Weisler  (whom 
he  dispossessed  14  months  before  the  fire,  upon  receiving  a  complaint 
from  the  tenement  house  department  that  the  tenant  and  his  family 
were  living  in  the  back  room,  and  who  did  then  move  out),  there  was 
*'just  that  sink  in  the  rear  of  the  store,  and  the  toilet  at  the  front." 
All  of  this  is  confusing,  and  contradicts  the  plan  drawn  by  the  ar- 
chitect and  said  to  be  correct,  because  the  plan  shows  that  the  rear 
room  has  nothing  in  it — no  sink;  no  water-closet;  these  things  are 
at  the  back  of  the  store  proper.  In  the  r^r  room  there  is  no.  clothes 
closet,  no  closet  for  kitchen  utensils,  no  washtubs,  no  gas  connections, 
no  facilities  for  housekeeping.  There  is  a  flue  in  the  wall  for  heat- 
ing purposes,  but  heat  is  necessary  in  a  store ;  and  plaintiff  says  that 
the  rear  windows  on  the  first  floor  were  protected  by  iron  bars.  It 
does  not  seem  that  this  first  floor  was,  to  use  the  words  of  the  statute, 
"intended,  arranged  or  designed"  to  be  occupied  for  living  purposes 
as  a  home  or  residence. 

[3,4]  But  plaintiff  offered  evidence  to  show  that  this  store  floor 
liad  in  fact  been  used  as  a  residence.  The  Weisler  family  conducted 
a  laundry  in  the  store,  and  Mrs.  Weisler  testified  that  from  February 
22,  1914,  to  April  17,  1915  (14  months  before  the  fire),  she  kept  house 
in  the  rear  room  for  her  husband,  herself,  and  her  child,  and  that, 
despite  the  absence  of  ordinary  household  attachments,  she  had  a  baby 
Ibom  in  the  room  in  question  during  the  tenancy.  While  the  birth 
of  the  baby  is  an  important  circumstance,  still,  considered  alone,  it 
would  not  constitute  the  room  a  residence  or  home,  because  we  know 
that  babies  may  be  born  anywhere — stables,  street  cars,  and  depart- 
ment stores ;  but  she  says  the  family  slept  and  ate  there,  and  a  neigh- 
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bor  who  lived  in  a  house  adjoining  for  10  or  12  years  says  the  rear 
room  was  used  "as  a  kitchen"  when  she  first  went  there,  by  an  Ital- 
ian, and  that  the  Italian  was  there  for  a  year,  occupying  the  store  as 
a  fruit  and  vegetable  store,  and  he  used  the  back  room  as  a  kitchen— 
"they  cooked  there  and  ate,  and  for  a  time  his  son  used  to  sleep  in 
the  back  room ;  they  had  a  bed  couch  there."  It  will  be  noted  that 
the  witness  does  not  say  the  Italian  storekeeper  lived  in  the  rear  room. 
This  was  10  years  before  the  fire.  The  Italian  was  there  for  a  year, 
and  he  and  his  wife  might  cook  their  meals  in  the  rear  room  and  eat 
them  while  attending  to  the  store,  and  his  son  might  have  slept  on 
a  couch  for  a  time,  without  any  suggestion  that  the  place  was  a  home 
or  residence.  But  this  neighbor  also  observed  the  Weislers  during 
their  occupancy,  and  she  corroborates  Mrs.  Weisler  as  to  the  use  of 
the  room  for  living  purposes. 

The  defendant  on  the  witness  stand  denied  that  he  knew  that  the 
Weislers  were  using  the  back  room  for  living  purposes  until  he  was  no- 
tified by  the  tenement  house  department,  when  he  compelled  them  to 
move  out.  He  says  he  never  was  in  the  back  room  during  Weisler's 
tenancy,  although  Mrs.  Weisler  denies  this,  and  says  he  was,  and  that 
he  knew  they  were  using  it  for  housekeeping.  It  will  be  seen,  there- 
fore, that  in  this  house,  built  in  1905,  11  years  before  the  fire,  the 
only  occasion  when  there  is  any  evidence  of  use  of  the  back  room  for 
living  purposes  is  during  1  year  a^d  2  months  from  February  22, 
1914,  to  April  17,  1915,  when  the  Weislers  lived  there.  I  do  not  think 
the  evidence  of  the  Italian  occupancy  justifies  a  finding  of  residence 
use.  During  the  11  years  there  was  1  year  and  two  months'  use  of 
the  room  as  a  home — the  defendant  says  without  his  knowledge,  and 
that  he  caused  the  tenant  to  leave  when  he  ascertained  the  illegal  use, 
because  such  occupancy  would  have  been  illegal,  as  there  is  no  pre- 
tense that  the  building  was  fitted  up  to  comply  with  the  Tenement 
House  Law  in  any  particular. 

[5]  But  the  question  of  |he  intention  of  the  defendant  was  not  sub- 
mitted to  the  jury,  and  no  exception  was  taken,  and  no  request  made 
to  instruct  the  jury  on' this  fundamental  question,  and  the  omission 
was  accentuated  by  the  trial  judge  in  his  charge,  when  he  said: 

"It  does  not  matter  that,  at  the  time  of  this  fire,  there  were  only  two  fami- 
lies in  the  house.  That  is  not  the  test  of  a  tenement  house,  because  there 
might  be  an  apartment  house  for  50  families,  and  all  of  them  mig^ht  moFe  out 
but  one.  Your  common  sense  tells  you  that  that  would  not  be  the  test  as  to 
whether  or  not  this  was  a  tenement  house." 

Again,  there  was  no  exception  to  this  instructicHi,  although  on  the 
proof  here,  for  the  purpose  of  determining  whether  this  particular 
house,  laid  out  as  shown  by  the  plans,  was  *4ntended,  arranged  or  de- 
signed to  be  occupied"  as  a  home  for  three  families,  the  fact  that  there 
were  but  two  families,  in  the  house  at  the  time  of  the  fire  and  for  14 
months  previous  would  seem  to  be  material.  This  was  not  the  case 
of  a  tenement  or  apartment  constructed  or  used  for  "fifty  families"; 
to  such  a  building  the  remarks  of  the  learned  judge  would  apply. 

I  do  not  beUeve  the  law  to  be  that  a  tenant  renting  a  store  can 
change  the  character  of  the  building  to  that  of  a  tenement  bouse  by 
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surreptitiously  usine  part  of  a  store  as  a  Uving  apartment  without 
the  knowledge  of  the  landlord.  If  the  landlord  on  ascertaining  the 
fact  puts  him  out,  I  think  he  has  shown  that  he  is  not  a  party  to  the 
ill^al  use.  And  another  consideration :  Even  admitting  that  the  rear 
room  had  been  used  for  living  purposes  contrary  to  the  law,  with  the 
landlord's  knowledge,  it  seems  to  me  that,  when  the  landlord  put  the 
tenant  out  14  months  before  the  fire,  the  premises  remaining  vacant 
all  that  time,  the  jury  might  well  infer  that,  notwithstanding  his  past 
transgressions,  he  had  reformed.  I  think  these  things  should  have 
been  submitted  to  the  jury  in  this  case.  Whether,  if  the  issue  was 
properly  submitted  to  a  jury,  the  verdict  would  have  been  different,  I 
•do  not  know ;  but  I  am  impressed  with  the  feeling  that  defendant  has 
been  adjudged  guilty  of  negligence  resulting  in  the  death  of  a  human 
being,  and  besides  mulcted  in  damages  in  the  sum  of  $10,000,  on  a 
submission  of  the  case  which  did  not  present  to  the  jury  the  real  ques- 
tion upon  which  his  liability  must  be  based.  It  is  a  serious  matter 
for  the  phintiff  and  for  the  defendant 

[B,  7]  Under  the  facts  as  presented  in  this  case,  the  issue  was 
whether  the  defendant's  building  was  "intended,  arranged,  or  design- 
ed to  be  occupied,  in  whole  or  in  part,  as  the  home  or  residence  of 
three  families"  (Tenement  House  Law,  §  2,  subds.  2  and  11);  con- 
cededly  it  was  not  occupied  by  three  families  at  the  date  of  the  fire, 
and  the  store  floor,  upon  the  use  of  which  the  case  depends,  had  been 
vacant  for  14  months  before  the  fire.  During  the  11  years  between 
the  construction  of  the  house  in  1905  and  the  fire  in  1916,  the  rear 
room  on  the  store  floor  had  been  used  fo]>  residence  purposes  for  but 
1  year  and  2  months,  and  defendant  claims  that  this  was  without  his 
knowledge,  and  that  he  dispossessed  the  tenant  when  his  attention  was 
called  to  the  illegal  occupation.  The  issue  as  to  the  intention  of  the 
defendant  as  to  the  use  of  the  store  and  back  room  was  not  submitted 
to  the  jury.  While  there  is  a  dearth  of  exceptions  or  requests  to  charge 
upon  tiiis  branch  of  the  case,  there  is  no  question  as  to  the  power  and 
duty  of  this  court  to  grant  a  new  trial,  where  a  case  has  been  sub- 
mitted to  and  decided  by  a  jury  upon  a  wholly  erroneous  theory,  al- 
though no  exception  was  taken.  Code  Civ.  Proc.  §  1317;  Standard 
Oil  Co.  V.  Amazon  Ins.  Co.,  79  N.  Y.  506;  Roberts  v.  Tobias,  120 
N.  Y.  1,  23  N.  E.  1105;  Whittaker  v.  D.  &  H.  C.  Co.,  49  Hun,  400,  3 
N.  Y.  Supp.  576;  Leach  v.  Williams,  12  App.  Div.  173,  42  N.  Y. 
Supp.  574. 

The  real  estate  agent,  who  had  charge  of  the  renting  of  the  store 
floor  after  Weisler's  removal  14  months  before  the  fire,  was  asked 
what  instructions  were  given  him  by  defendant  in  reference  to  the 
renting  of  the  property;  but  plaintiff's  objection  to  the  question  was 
sustained,  although  no  exception  to  the  ruling  appears  in  the  record. 
I  think,  however,  that  defendant  should  have  been  permitted  to  in- 
form the  jury  as  to  why  the  tenant  Weisler  was  forced  to  vacate  the 
ground  floor  in  April,  1915,  14  months  before  the  fire,  and  that  the 
exception  taken  to  the  refusal  of  the  learned  trial  judge  to  permit  de- 
fendant to  testify  to  the  cause  of  Weisler's  removal  presents  re- 
versible error.    It  is  conceded  that  the  premises  were  not  occupied  by 
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three  families  at  the  date  of  the  fire  in  June,  1916,  and  that  they  had 
not  been  so  occupied  for  14  months  prior  thereto.  The  plans  show  a 
building  intended  for  two  families,  not  three,  and  therefore  not  sub- 
ject to  the  requirements  of  the  Tenement  House  Law  (chapter  61,  Con- 
solidated Laws,  §  2).  Notwithstanding  this,  if  the  defendant  know- 
ingly permitted  them  to  be  used  by  three  families  in  vi<rfation  of  the 
law,  or  intended  them  to  be  so  used,  he  was  bound  by  the  requirements 
of  the  statute  enacted  for  ihe  protection  of  the  tenants.  His  intention 
and  the  design  and  arrangement  of  the  premises  thus  became  the 
crucial  question  in  the  case,  and  the  evidence  excluded  was  material 
and  relevant  on  this  issue. 

The  judgment  and  order  are  reversed,  and  a  new  trial  granted ;  costs 
to  abide  the  event. 

MILLS,  PUTNAM,  and  JAYCOX,  JJ.,  concur. 

BLACKMAR,  J.,  concurs  in  tb.e  result,  holding  that  the  intent 
mentioned  in  the  statute  does  not  mean  the  intent  in  the  mind  of  the 
owner,  but  rather  the  intent  to  be  inferred  from  the  construction  and 
arrangement  of  the  premises. 


FJENEIS  ▼,  LBWIN. 
(Supreme  Court,  AppeUate  Division,  Seoona  Department    November  22,  lOia) 

Appeal  flrom  Trial  Term,  KUxgB  County. 

Action  by  George  Fenels  against  Isaac  P.  Lewin.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  new  trial,  defendant  i^^peals.  Judgment 
and  order  reversed,  and  new  trial  granted. 

Argued  before  MILLS,  PUTNAM,  BLACKMAR,  KBLLT,  and  JAYCOX,  JJ. 

PEB  CURIAM.  Judgment  and  order  reversed,  and  new  trial  granted,  costs 
to  abide  tbe  event,  upon  authority  of  Fenels  v.  Lewin»  -*—  ApfK  Div.  — — >  172 

N.  Y.  Supp.  821,  decided  herewith. 


GOLDBERG  ▼.  BORDESN'S  CONDENSED  MILK  GO. 

(Supreme  Court,  Appellate  Division,  Second  Department    November  26,  1918.) 

Masieb  and  Servant  ^=s»88(5)— Cieild  as  Invitee — ^Euplothbnt  bt  Dbtveb 
OF  Milk  Wagon. 

Boy  of  12  employed  by  milk  company's  wagon  dilver  against  posted  rule 
of  company  to  deliver  from  wagon,  company  having  enforced  Labor  Law. 
§§  161,  162,  as  to  employment  of  child  of  that  age,  by  suspensions  and 
discharge  of  a  disobedient  employe,  held  not  "invitee^'  on  wagon  to  ren- 
der company  liable  for  injuries  to  him. 

Rich,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Hyman  Goldberg,  an  infant,  by  Samuel  Goldberg,  his 
guardian  ad  litem,  against  Borden's  Condensed  Milk  Company.  Prom 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 

4=3For  otber  cases  see  same  topfc  a  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)      GOLDB1BB0  Y.  BQiU>w'9  OQNWiNfiVD:  MILK  GO.  9S6 

new  trial,  d^eodttot  stppcala.   Judgnunit  and  onkir  rteversed^  jat)d  com- 
plaint dismiasied.         - .'    . 

About  5:30  a.  in.  Simday,  August  27,  1916,  Hyman  Goldberg,  aged  12,  at  th« 
comer  of  Maxvy  avenue  and  SoiMbb.FifUi  street,  Brooklyn,  wftB. awaiting  tbe 
arriral  of  Sui^day  papersi  which  tie  was  to  sedl  about  the'  Wtlllii^msbTirg  Bridge 
Plaza.  John.Huber,  one  of  defebdjont's  regular  drivers  and  route  saiesmeo, 
invited  the  Goldberg  boy  to  ride  on  his  milk  wagon. .  Lat^r  the  boyjtvas  given 
a  bottie  of  mUk  to  deliver  at  No.  160  Marey  avMiue.  When  he  returned  to 
get  on  thie  mtlfc  wasph,  his  1^  was  rim  ov«t.  Although:  it  is  disputed  vheth^ 
,the  wagon,  was  then  moTlng  or  ajt  r«9t,  the  verdict  Imports  a  finding  that, 
before  the  boyfs  foot  was  on  the  step,  Huber  started  the  horse,  causing  the 
boy  to  falL 

Huber  had  been  a  yeiar  in  defendant's  service.  In  his  route  book,  as  in  de- 
fendant's other  route  hooks*  aiipeiuted  .printed  inside  tbia  oover,  **Boulje  sates- 
men  mu^t  not  allow  children  in  the  wagoB&'*  Hub^  and  defendant's  otb^ 
salesmen  had  also  received  explicit  verbal  instructions  to  the  same  effect. 
This  notice* had  been  posted  in  defendant's  office:  'It  is  ab$olut^  against 
the  rules  and  regulations  of  the  company  to  have  boy^  on  the  wagons,  and 
also  against  the  laws  of  the  state." 

However,  without  defendant's  knowledge,  Huber  had  let  plaintiff  come  on 
his  wagon  to  help  make  deliveries,  for  which  Huber  paid  him,  from  his  own 
wages  and  commissions.  This  arrangement  had  gone  on  for  three  or  four 
months,  before  this  accident,  ehtltely  without  defendadt's  knowledga 

Huber  testified  that,  in  the  few  instances  when  one  of  defendant's  inspectors 
approached,  he  would  tell  the  boy  to  "beat  it"  and  would  chaae  him  away. 
When  recalled,  plaintiff  denied  knowledare  of  defendant's  rule  forbidding 
children  to  ride  on  the  wagons.  He,  however?  did  not  contradict  this  testimony 
about  his  being  wam^  away  ttom  the  sight  of  deCendaufs  inspectors. 

Ar^ed  before  JENKS;'  P.  J.,  and  THOMAS,  RICH,  PUTNAM, 
and  BLACKMAK,  JJ.      . 

George  O.  Redington,  of  New  York  Citjr  (Walter  Engels  and  Ed« 
ward  J.  Redington,  both  of  New  York  tity,  on  the  briefj,  for  appel- 
lant. 

Julius  S.  Belfer,  of  Brooklyn  (Jay  S.  Jones,  of  Brooklyn,  on  the 
brief),  for  respondent 

PUTNAM,  J,  The  question  here  is  as  to  plaintiflTs  status  as  an 
invitee.  Clearly  the  driver. had  no  right  or  authority  to  let  plaintiff 
ride  with  him.  Unlike  a  public  carrier,  like  a  railroad  or  Omnibus 
company,  milk  wagons  are  not  held  out  to  the  public  to  carry  passen- 
gers. If,  in  spite  of  the  defc^pdant's  rules,  posted  notices,  regulations, 
and  the  laws  of  the  state,  drivers  deceive  their  employers,  and  let 
boys  of  12  assist,  .except  when  inspectors  are  in  sight,  it  cannot  be 
held  that  such  invitation  or  permission  Is  within  defendant's  authority, 
real  or  apparent.  All  persons  are  deemed  conusant  of  the  law  of 
the  land,  amd  parents  are  bound  to  observe  the  statittes  against  work 
by  young  children.  A  child  of  the  age  of  12  is  forbidden  to  be  em- 
ployed in  the  distribution  or  transmission  of  merchandise,  or  in  the 
distribution  or  sale  of  articles.  Labor  Law  (Consol,  Laws,  c.  31)  §§ 
161,  162;  People  ex  rel.  Price  v.  Sheffield  Farms  S.  D.  Co.,  180  App. 
Div.  61S,  167  N.  Y.  Supp.  958.  This  defendant  had  enforced  this 
law,  by  suspending  any  employ^  violating  it,  and,  in  at  least  one  case, 
by  discharge  of  such  disobedient  driver. 
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On  these  facts,  the  plaintiff  cannot  be  deemed  an  invitee,  when  both 
the  law  of  the  state  and  defendant's  regulations  prohibited  his  pres- 
ence and  participation  in  such  milk  deliveries.  Eaton  v.  Delaware, 
L.  &  W.  R.  R.  Co.,  57  N.  Y.  382,  15  Am.  Rep.  513;  Morris  v.  Brown, 
111  N.  Y.  318,  18  N.  E.  722,  7  Am.  St.  Rep.  751 ;  Elliott  on  Railroads, 
§  1255.  The  case  of  Grimshaw  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  205 
N.  Y.  371,  98  N.  E.  762,  cited  by  respondent,  was  not  a  liability  un- 
der respondeat  superior,  but  of  defendant's  negligent  collision  with 
the  engine  of  another  railroad  company,  lawfully  using  defendant's 
tracks. 

It  follows  that,  as  plaintiff  was  unlawfully  about  defendant's  milk 
wagon,  without  either  real  or  apparent  authority  from  defendant,  he 
cannot  recover.  I  advise,  therefore,  that  the  judgment  and  order  be 
reversed,  with  costs,  and  complaint  dismissed,  with  costs.  All  concur, 
except  RICH,  J.,  who  dissents. 


BEDELL  ▼.  NEW  YORK  SAND  &  FACING  00. 
(Supreme  Court,  Appellate  Diilslou,  Second  Department.    November  26^  1918u) 

Appeal  from  Trial  Term.  Kings  County. 

Action  by  William  Bedell  against  tbe  New  York  Sand  &  EVcing  Com- 
pany.  From  a  Judgment  for  defendant  for  $70.05  costs,  and  dismissing  tbe 
complaint  at  tbe.  close  of  plaintUTs  caae^  plaintiff  appeals.  Jud^^ent 
affirmed. 

Argued  before  JENKS,  P.  J.,  and  PUTNAM,  BLACKMAB,  KELLY,  and 
JAYCOX,  JJ. 

Robert  P.  Beyer,  of  New  York  City,  for  appellant 
Theodore  H.  Lord,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  defendant  is  not  shown  to  have  failed  in  any  duty 
towards  the  plaintitf,  who  was  riding  on  a  sand  truck  thai  In  defendant's 
employ.  The  driver  of  the  truck,  however,  had  no  authority  to  let  the  plaintiff 
ride  on  the  load,  and  plaintiff's  subsequent  fall  therefrom  raised  no  lia- 
bility as  against  defendant.  See  Goldberg  v.  Borden's  Condensed  Milk  Cc 
App.  Div. ,  172  N.  Y.  Supp.  828^  decided  herewith. 

The  Judgment  appealed  from  la  therefore  affirmed,  with  costs. 

JAYCOX,  J.,  dissents. 


ALiTHEWS  SLATE  CO.  OP  NEW  YORK,  Inc.,  v.  ADVANCE  INDUSTRIAL 

SUPPLY  CO. 

<Supreme  Court,  Appellate  Division,  Third  Department    November  22,  191&) 

1.  Pbopebty  ^»4 — "Real  Estate" — Waste  Slate. 

Waste  slate,  accumulating  during  quarrj-  operations,  is  "real  estate^' 
when  thrown  upon  the  ground,  and,  to  pass  title  thereto,  it  must  again 
be  severed  from  the  ground. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Secopd  Series,  Real  Estate.] 

^s»For  otber  cases  see  same  topic  A  KISY-KUMBVR  in  All  Ker-Numibered  Digests  4  ladezei 
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2.  K^ASEMSSfid  «9il4^<'PBdnTB  iL  -PBi:i!rDitB"<^Bm[T  to  Ar^BdraAix  Waste 

•Sl-ATK. 

The  right  of  a  vendor  of  a  quarry,  reserved  In  the  deed,  of  entering 
and  appropriating  waste  sUit^,  does  not  constitute  an  "easement,"  but 
"profits  &  prendre.** 

[Ed.  Note. — ^FoT  other  de>finltions,  s^  Wordg  end  Plirases,  First  and 
Second  Series,  Casement;  Profit  A  JPioeodra] 

3.  Easemewts  «=»24 — "PnoFrrs  A  Prendre  in  Gross'* — "Basements  nf  Gross." 

"RasememiB  In  groes"  ane  always  personal,  and  neyer  inliualtable,  but 
••profits  k  prendre  in  gross"  may  be  both  Inheritable  and  assignable. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Easement  in  Gross.] 

4.  Easements  ^s»3(1) — PsoriTs  A  Prendre — Right  to  Appropriate  Waste. 

Where  an  owner  of  land,  upon  conveying  part  of  It  for  use  as  a  slate 
quarry,  reserved  a  right  of  way  to  such  quarry  over  bis  lands,  together 
with  a  right  to  utilise  waste  slate,  such  rights  were  not  APPurtenant  to 
the  farm,  but  were  In  gross,  and  belonged  to  tbe  owner  and  his  helra  and 
assigns  generally. 

5.  Easements  «=>80(1) — Adandonment. 

The  abandonment  of  an  easement  or  a  profit  ft  prendre  Is  not  established 
by  a  mere  cesser  to  use;  but,  when  aorompanied  by  other  eircomstances 
showing  an  intention  to  abandon,  long  disuse  MU  estabUsh  It 

6.  Easements  ^s»36(3)— Abandonment— Evidbnos. 

In  an  action  to  restrain  defendant  from  entering  a  quarry  yard  and 
appropriating  waste  slate,  evidence  held  to  show  that  the  grantor  of  the 
lot,  who  had  reserved  a  right  of  way  and  a  right  to  appropriate  waste 
slate,  had  abandoned  sacli  rigbte: 

John  M.  Kellogg,  P.  J.,  and  Oocbtane,  J.,  dls8entin|(. 

Appeal  from  Trial  Term,  Washington  County. 

Action  by  the  M!athews  Slate  Company  of  New  York,  Incorporated, 
against  the  Advance  Industrial  Supply  Company.  From  a  judgment 
for  defendant,  dismissing  the  complaint  on  the  merits,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Rogers  &  Sawyef,  df  Hudson  Falls,  for  appellant 
J.  B.  McCormick,  of  Granville,  for  respondent.  . 

HENRY  T.  KELLOGG,  J.  This  action  was  brought  to  restrain 
the  defendant  from  entering  upon  premises  of  the  plaintiff  and  re- 
moving waste  slate  piled  thereon.  The  premises,  consisting  of  a  lot 
of  SVa  acres,  for  many  years  have  been  used  as  a  slate  quarry.  They 
were  conveyed  in  the  year  1871  to  the  predecessors  of  the  plaintiff 
by  one  Frederick  Ensign  and  wife,  and  were  carved  out  of  a  farm 
of  ICX)  acres  then  owned  by  Ensign.  As  an  appurtenance  to  the  lot 
conveyed,  the^  grantors,  by  the  same  deed,  also  conveyed  a  right  of 
way  across  the  remainder  of  the  farm,  for  access  to  the  quarry  from 
the  highway,  and  for  egress  therefrom.  The  conveyance  contained 
the  following  reservation : 

-They  also  reserve  to  said  Ensign,  and  he  Is  to  have,  himself  and  his 
heirs  and  assigns,  all  the  waste  or  rubbish  stone  which  may  be  got  at  any  time 
in  working  any  of  the  quarries  on  said  premises,  and  the  idght  to  remove  the 
same  at  pleasure.'* 

^saFor  other  cases  see  same  topic  A  KEY-NUMBBR  in  all  Key-NumlMred  Digests  it  Indexes 
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Eiisign  and  his  wife  codveyed  the  'remaind^i  ol  die  fann  in  the 

year  1^4  to  one  Potter,  from  whom  title,  thereto  came  to  this  defend- 
ant. Ensign  died  in. the  year  1887,  and  '^  the  year  1917  his  heirs  and 
ttiext  of  kin  made  a  conveyance  of  all  the  rights  under  the  reserva- 
tion to  one  Hulett,  from  whom  a  grant  thereof  Jnas  been  made  to  this 
defendant.  It  is  claimed  that  the  rights  reserved  have  been  lost  by 
abandonment. 

[1J  After  the  grant  of  the  5^/^-acre  lot,  Ensign  had  no  right  to 
quarry,  or  to  compel  others  to  quarry,  thereon.  When,  however,  quar- 
rjang  was  done,  he  had  the  right  to  go  upon  the  lot  and  take  away 
the  waste  slate,  not  suitable  for  market,  which  was  thrown  aside. 
Doubtless  this  waste  slate  was  real  estate*  It  had  once  been  severed 
from  the  land,  but  after  severance,  when,  the  market  slate  had  been 
removed,  it  was  discarded  'and  thrown  broadcast  upon  the  lot.  It 
became  real  estate  a3  much  as  would  stone  drawn  from  the  fields  to 
the  fence  lines,  as  manure  taken  from  piles  and  scattered  upon  the 
gJTound,  AS  tailings  f  roip  a  mipe*  and,  being  real  estate,  title  thereto 
did  not  pass  to  Ensign  until  by  removal  be  again  severed  it  from  the 
ground.  He  had  titk;  therefore,  prior  to  such  removal,  not  to  con- 
crete property^  but  to  rights  thereover. 

[2]  These  rights  were  Aot  easements,  liut  profits  a  prendre.  Port 
V.  Pearsall,  2?  Wend.  433.  Although  the  defendant  is  the  successor 
in  title  to  Ensign,  both  as  to  the  f aftn  retaSned  by  him,  and  as  to  any 
rights  in  the  waste  state  parsing  to  Ms  hdrs  asid  remaining  unextin- 
guished, it  is  nevertheless  important  to  determine  whether  these  rights 
were  reserved  to  be  held  in  gross  or  as  appurtenant  to  the  farm.  If 
the  former  were  the  case,  abandonment  thereof  would  depend  upon 
the  conduct  of  Ensign  and  his  heirs,  if  the  latter  were  the  case,  upon 
the  conduct  of  those  having  title  to  the  farm. 

[3]  In  reaching  his  conglusion  that  these  rights  were  appurtenant, 
Mr.  Justice  COCHRANE,  who.  also  writes  in  the  case,  lays  stress 
upon  the  fact  that  the  reservation  thereof  was  not  alone  to  Ensign, 
but  also  to  "himself  and  his  heirs  aiid  assigns."'  It  seems  to  me  that 
he  loses  sight  of  the  fact  that  Ensign  might  hfitve  other  heirs  or  as- 
signs than  the  heirs  and  assigns  of  bis  farm,  and  that  he  fails  to  note 
an  important  distinction  between  easements  and  profits  a  prendre. 
The  existence  6f  the  former  generally  implies  the  existence  of  a  dom- 
inant and  a  servient  estate.  Although  easemerits  may  in  scxne  in- 
stances be  created  to  be  held  in  gross,  yet  such  easements  are  alwa\-s 
personal,  and  never  inheritable  or  assignable.  On  the  other  hand, 
profits  a  prendre  in  gross  may  be  both  inheritable  and  assignable. 
"An  easement  proper  in  gross  cannot  be  created  by  grant,  so  as  to 
be  assignable  or  inheritable."  Huntington  v.  Asher,  26  Hun,  498.  Ack- 
royd  V.  Smith,  16  C.  B.  164.  A  profit  in  gross  may  be  transferred  or 
inherited.  Huntington  v.  Asher,  supra.  The  distinction  is  recogniz- 
ed by  Washburn,  who  says: 

"If  the  easement  consists  In  d  right  of  profit  a  prendre,  such  as  taking  soil, 
gravel,  minerals,  knd  the  like,  from  anothfer's  land,  it  is  so  far  of  the  char- 
acter of  an  estate  or  interest  in  the  land  itself  that,  if  granted  to  one  in  gross, 
it  is  treated  as  an  estate,  and  may  therefore  be  one  for  life  or  inheritance.  Bnt 
if  it  is  an  easement  proper,  such  as  a  right  of  w^y  and  the  Uke^  and  granted 
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in  grro80,  it  Is  a  mere  persona]  interest,  and  not  inheritaUek*'    Waahbuni  Baae^ 
ments  and  S^rvitadeB  (4th  Ed.)  p.  13. 

Such  being  the  well-established  rule,  it  will  readily  be  seen  that» 
in  the  case  of  an  easement^  the  fact  that  it  is  granted  or  reserved  for 
the  benefit  of  ''heirs  and  assigns"  is  materia^  for  it  could  not  be  so 
held,  unless  it  were  ai^urtenant  to  land.  It  is  otherwise  in  the  case 
of  profits,  which  arc  assignable,  whether  they  arc  in  gross  or  ap- 
purtenant. 

In  Grubb  v.  Guilford,  4  Watts  (Pa.)  223,  28  Am.  Dec.  700,  there 
was  a  conveyance  of  20  acres,  with  the  right  to  enter  upon  lands  re- 
maining in  the  grantor,  to  search  for,  mine,  and  carry  away  iron  ore. 
It  was  held  that  this  was  a  profit  a  prendre  not  appurtenant  to  the 
land  conveyed.  The  reason  given  was  that  it  was  in  no  manner  neces- 
sary to  the  occupation  of  the  20  acres,  and  did  not  concern  or  affect 
it  at  all.  This  case  is  cited  with  approval  in  Huntington  v.  Asher,  96 
N.  Y.  611,  48  Am.  Rep.  652.  In  Bailey  v.  Stephens,  12  C.  B.  N.  S.  91, 
the  defendant  sought  to  justify  a  trespass  upon  lands  of  the  plaintiff 
by  a  plea  that  he  was  tenant  of  adjoining  lands,  and  that  long  previ- 
ously there  had  been  granted  to  the  predecessor  in  title  of  his  land- 
lord, "his  heirs  and  assigns,  the  right  for  himself  and  themselves,  and 
his  and  their  tenants,  occupiers  of  the  said  land  for  the  time  being, 
at  their  free  will  and  pleasure,  to  themselves  and  their  servants  to 
enter  upon  a  certain  strip  of  the  said  close  of  the  plaintiff,"  and  to 
cut  and  carry  away  wood.  It  was  held  that  the  plea  was  bad,  for  the 
right  was  not  appurtenant  to  the  lands  occupied  by  the  defendant. 
Byles,  J.,  said: 

"It  ifl  in  no  way  connected  witb  the  enjoyment  of  the  dominant  tenement. 
There  is  really  no  more  connection  here  than  if  the  owner  of  an  estate  in 
Northamberland  were  to  grrant  a  right  of  way  to  an  owner  of  another  estate 
in  Kent ;  because,  as  has  been  stated  (see  the  case  of  Ackroyd  v.  Smith),  an 
incident  of  this  nature  cannot  even  by  express  words  in  an  existing  deed,  be 
connected  with  the  estate  by  the  mere  act  of  the  parties.  It  must,  in  addition 
to  that,  have  some  material  connection  with  the  estate,  as  being  for  its  benefit, 
or,  as  has  been  expressed,  it  must  inhere  in  the  estata** 

In  Pierce  v.  Keator,  70  N.  Y.  419,  26  Am.  Rep.  612,  one  Pierce  and 
wife  sold  a  strip  of  land  from  their  farm,  owned  by  Pierce,  to  a  rail- 
road, with  this  reservation: 

"Said  parties  of  the  first  part  also  to  have  the  privilege  of  mowing  and  cul- 
tivating the  surplus  ground  of  said  strip  of  land  not  required  for  railroad 
purposes." 

The  farm  was  sold  under  foreclosure  to  the  defendant,  who,  claim- 
ing to  act  under  Jthe  reservation,  cut  the  wheat  growing  on  the  strip 
conveyed.  The  administratrix  of  Pierce  sued  in  trespass  and  recov- 
ered.   Church,  C.  J.,  said : 

**The  right  to  mow  and  cultivate  this  strip  was  in  no  way  necessary  to,  or 
even  useful  to,  the  remainder  of  the  farm,  and  It  was  not,  therefore,  appur- 
tenant.** 

He  also  said : 

''From  the  nature  of  the  right,  we  can  see  no  .connection  between  it  and  the 
ownership  of  the  fiarm,"  and  remarked  that  the  case  might  have  loeea  different, 
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had  the  reservatidn  'biecai  to  Pierce  "as*  owner  Oif  the  fana,  or  'on  account 
of  being  the  owner." 

It  is  true  that  the  fact  was  noted  that  the  reservation  was  not  to 
•Tieirs  and  assigns."  Of  course,  a  grant  without  these  words  might 
be  inconsistent  with  the  creation  of  a  profit  which  is  appurtenant, 
since  all  profits  and  easements,  when  made  appurtenant,  are  neces- 
sarily inheritable  and  assignable  with  the  lands  to  which  they  attach. 
However,  though  the  absence  of  these  words  in  a  grant  of  a  profit 
may  be  sienificant,  the  presence  of  the  words  in  a  grant  is  not,  since 
profits,  whether  appurtenant  or  in  gross,  are  assignable  and  inher- 
itable, and  the  words  in  either  case  are  appropriate.  In  Huntington 
V.  Asher,  96  N.  Y.  611,  48  Am.  Rep.  652,  the  profit  was  held  to  be 
appurtenant  to  the  land  conveyed  because : 

'*It  reepected  the  use  and  occupation  of  the  half  acre,  was  necessary  and 
essential  to  that  use,  and  directly  concerned  the  mode  of  occupying  the  land 
as  contemplated  both  by  vendor  and  vendee.'* 

[4]  There  is  no  evidence  in  this  case  of  any  use  of  waste  slate 
upon  the  farm  prior  to  the  grant ;  of  any  intent  so  to  use  it ;  of  any 
scarcity  of  stone  upon  the  farm;  of  any  projected  farm  improvement 
which  would  make  its  use  convenient.  There  is  no  word  in  the  deed 
expressing  an  intent  to  reserve  the  waste  slate  for  the  farm,  or  for  the 
grantor  as  the  owner  of  the  farm.  There  is  neither  word  nor  fact 
which  indicates  that  the  purpose  animating  the  reservation  was  partic- 
ular, rather  than  general.  The  lot  was  sold  to  become  a  quarry  in  a 
great  slate-producing  region,  and  the  production  of  waste  slate  in  quan- 
tities far  exceeding  the  possible  needs  of  a  single  farm  must  have  been 
anticipated.  Its  reservation  for  purposes  other  than  tfiose  of  the 
farm  must  therefore  have  been  intended.  The  case  is  stronger  than 
Pierce  v.  Keator,  for  the  use  of  hay  upon  a  farm  is  commonly  es- 
sential to  its  operation,  whereas  the  use  of  slate  is  not.*  Indeed,  the 
position  of  this  defendant  is  wholly  inconsistent.  It  justifies  its  title 
through  an  assertion  of  a  farm  need  of  the  waste  slate,  but  it  intends 
to  use  the  waste  otherwise  than  upon  the  farm  in  an  industrial  en- 
terprise. It  seems  to  me  that  upon  all  the  authorities  the  rights  re- 
served were  not  appurtenant  to  the  farm,  but  were  in  gross,  and  be- 
longed to  Ensign  and  his  heirs  and  assigns  generally. 

[6]  The  rights  to  the  waste  slate  were  not  exercised  by  Ensign  from 
the  year  1884,  when  he  sold  his  farm,  to  the  year  1887,  when  he  died* 
Nor  were  they  exercised  by  his  heirs  from  the  year  1887  to  the  year 
1917.  Thus  for  thirty-three  long  years  no  on^  having  title  availed 
himself  of  the  rights  to  remove  waste  slate.  It  is  true  that  Ensign's 
successors  in  title  to  the  farm  occasionally  gathered  waste  slate  from 
the  quarry  lot,  but  as  rights  thereto  had  not  been  conveyed  to  them, 
and  were  not  appurtenant  to  the  farm,  their  acts  were  as  those  of 
strangers.  The  abandonment  of  an  easement  or  a  profit  a  prendre 
is  not  established  by  a  mere  cesser  to  use ;  but  when  accompanied  by 
other  circumstances,  showing  an  intention  to  abandon,  long  disuse 
will  establish  it.  Snell  v.  Levitt,  110  N.  Y.  595,  18  N,  E..370,  1  L. 
R.  A.  414.  Until  recently,  when  a  new  process  for  roof-surfacing  re- 
quiring its  use  was  discovered,  the  waste  slate  had  little  value.    This 
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fact  gives  color  to  the  thought  Ihat  a  oesser  to  use  had  its  origin  in  an 
intent  nefver  to  use. 

[•]  The  thought  is  strengthened  by  a  circumstance  of  importance, 
the  quarry  lot  was  Ian  isolated  property,  having  no  egress  to  a  high- 
way, except  through  the  right  of  way  across  the  Ensign  farm,  made 
appurtenant  to  the  lot.  As  Ensign  owned  the  farm,  he  did  not  impose 
this  easement  for  the  benefit  of  himself  in  obtaining  waste  slate,  but 
for  the  benefit  soldy  of  the  grantee  of  the  quarry  lot.  Now,  when 
Ensign  conveyed  his  farm  in  the  year  1884,  he  made  an  exception  of 
the  quarry  lot,  and  reserved  "the  right  of  way  to  go  to  and  from  said 
granted  premises  across  the  above,  as  is  granted  in  the  deed  to  the 
same."  Thus  the  grant  of  the  farm  was  made  subject  only  to  a  right 
of  way  owned  by  those  who  owned  the  quarry  lot,  and  no  right  of  way 
was  reserved  by  Ensign  for  himself  to  obtain  access  thereto.  By  this 
grant,  therefore,  Ensign  voluntarily  relinquished  all  means  of  getting 
to  the  quarry  lot  to  remove  the  waste  slate. 

No  stronger  evidence  of  an  intention  never  to  remove,  and  there- 
fore of  an  intention  to  abandon,  could  be  had.  In  my  view,  the  rights 
to  the  waste. slate  were  long  since  relinquished.  The  judgment  should 
be  reversed. 

Judgment  reversed,  on  law  and  facts,' and  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.  The  court  disapproves  of 
the  finding  that  there  was  not  an  abandonment 

LYON  and  WOODWARD,  JJ.,  concur. 

COCHRANE,  J.  (dissenting).  The  reservation  in  the  Ensign  deed 
was  to  "himself  and  his  heirs  and  assigns."  In  Pierce  v.  Keator,  70 
N.  Y.  419, 26  Am.  Rep.  612,  the  reservation  was  personal  to  the  grantor 
and  the  court  said: 

''It  mi^t  have  been  regarded. in  the  nature  of  an  easement,  if  the  reserva- 
tion had  been  made  to  Pierce,  as  owner  of  the  farm,  or  on  account  of  being  the 
owner;  bnt  the  language  reserves  the  right  to  the  parties  of  the  first  part, 
not  to  their  heirs  and  assigns,  nor  to  the  owners  of  the  farm^  nor  for  the 
benefit  of  the  f^rm  or  snich  owners." 

Furthermore,  in  that  case  the  nature  of  the  thing  reserved  indicated 
that  it  was  not  appurtenant  to  the  remainder  of  the  farm  unsold.  The 
court  continued: 

"As  the  terms  of  the  reservation  Indicate  a  personal  privilege,  and  as 
there  is  nothing  in  the  nature  of  the  right  reserved  connecting  it  in  any  man- 
ner with  the  ownership  or  use  of  the  remainder  of  the  farm,  there  seems  no 
alternative  but  to  apply  the  established  rules  and  recognized  legal  distinctions 
to  the  transaction.  ♦  ♦  •  The  case  is  destitute  of  any  circumstance  tend- 
ing to  establish  an  intention  to  affix  the  right  as  appurtenant  to  the  remainder 
of  the  farm." 

Here  the  only  use  which  could  be  made  of  the  thing  reserved  was  in 
connecti6n  with  the  remainder  of  the  farm.  This  waste  material  in 
1871,  when  the  reservation  was  made  had  no  commercial  or  market 
value.  It  was  not  and  could  not  be  sold  to  other  parties.  It  was  used 
solely  on  the  farm,  by  Ensign  and  his  successors  in  title.  At  the 
present  time  this  rubbish  has  a  comnoercial  vale.    But  t^e  question 
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must  be  tested  by  conditions  as  they  existed  in  1871.  For  25  years 
thereafter  it  was  used  intermittently  on  the  farm  exclusively  by  the 
various  owners,  as  the  evidence  discloses  and  as  the  trial  justice  has 
found.  Whatever  value  this  waste  material  had  was  in  connection 
with  the  farm.  It  was  therefore  an  appurtenant  to  the  farm.  Hunt- 
ington V.  Asher,  96  N.  Y.  604,  610,  48  Am.  Rep.  652 ;  Greenwood  Lake 
&  Port  Jervis  Railroad  Co.  v.  New  York  &  Greenwood  Lake  Railroad 
Co.,  134  N.  Y.  435,  440,  31  N.  E.  874.  Such  appurtenance  passed 
under  the  deed  from  Ensign  to  Potter.  The  defendant,  therefore,  as 
the  successor  in  interest  of  Potter,  takes  title  independently  of  the 
deed  from  the  Ensign  heirs,  and,  as  Potter  and  his  successors  have  used 
the  waste  material  on  the  farm,  there  has  been  no  abandonment 
I  think,  therefore,  the  judgment  should  be  affirmed. 

JOHN  M.  KELLOGG,  P.  J.,  concurs. 


STUDNBR  v.  H.  &  N.  OARBUBSTOR  CX).,  Inc. 

(Supreme  CourtJ  AppeUate  Division,  First  Department.     December  6,  1918.) 

1.  Mastbb  and  Ssbvant  ^=>21 — ^Rblation—Disciiabos. 

Under  employment  contract  providing,  ''If  after  30  days  from  date 
we  are  dissatisfied  with  your  services,  vi^e  will  have  the  option  of  can- 
celing this  agreement,"  the  dissatisfaction  must  be  real,  and  must  be  the 
cause  of  the  discharge,  to  justify  the  same. 

2.  Trial  «=s>2e0(l) — Instbuctionb  Albbadt  ^ivbn. 

It  is  not  error  to  refuse  requested  instrnetions  covered  by  the  charge 
given. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Myron  M.  Studner  against  the  H.  &  N.  Carburetor  Com- 
pany, Incorporated.  From  a  determination  of  the  Appellate  Term  (169 
N.  Y.  Supp.  1001),  which  reversed  a  judgment  in  favor  of  plaintiff, 
entered  in  the  City  Court  of  New  York,  and  dismissed  the  plaintiff's 
complaint,  plaintiff  appeals.  Determination  of  Appellate  Term  re- 
versed, and  judgment  of  the  City  Court  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

S.  Goodelman,  of  New  York  City,  for  appellant 
Millard  F.  Tompkins,  of  New  York  City  (William  G.  Decker,  of 
New  York  City,  on  the  brief),  for  respondent 

SMITH,  J.  [1]  The  action  was  brought  to  recover  damages  for  a 
breach  of  a  contract  of  employment ;  the  contract  contained  this  clause: 

*'If  after  30  days  from  date  we  are  dissatisfied  with  your  servloes,  we  will 
have  the  option  of  canceling  this  agreement" 

In  the  City  Court  the  trial  judge  submitted  to  the  jury  the  issue 
whether  the  defendant  was  in  good  faith  dissatisfied  with  the  plain- 
tiff's services  and  discharged  him  on  that  account,  charging  the  jury 

^=»For  oUier  cems  vee  Bame  topic  ft  KBY-NUMBER  in  aU  Key-Numberad  DlgeeU  A  Indezaa 
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that  if  such  were  the  case  the  plaintiff  could  not  recover.  The  jury 
found  for  the  plaintiff,  in  eflFect  holding  that  the  discharge  was  not  by 
reason  of  any  dissatisfaction  with  the  plaintiff's  services.  This  has 
been  reversed  by  the  Appellate  Term  (169  N.  Y.  Supp.  1001),  upon 
the  ground  that  no  evidence  was  introduced  to  question  the  genuineness 
of  the  defendant's  dissatisfaction.  An  examination  of  the  record,  how- 
ever, discloses  abundant  evidence  upon  which  the  jury  was  authorized 
to  fmd  that  the  defendant  was  not  dissatisfied  with  the  manner  of  the 
plaintiff's  services,  and  did  not  discharge  him  for  that  cause,  but  dis- 
charged him  for  the  reason  that  the  carburetor  of  which  the  defendant 
was  the  sales  manager  in  Brooklyn  was  defective  and  unmarketable. 
Reference  is  made  in  the  opinion  to  the  case  of  Crawford  v.  Mail  & 
Express  Publishing  C5o.,  163  N.  Y.  404,  57  N.  E.  616,  but  that  case  has 
been  construed  in  several  cases  in  this  court,  and  we  have  uniformly 
held  that  under  such  a  provision  in  the  contract  the  dissatisfaction  must 
be  real,  and  must  be  the  cause  of  the  discharge,  in  order  to  justify  the 
.  same.   Beck  v.  Only  Skirt  Co.,  176  App.  Div.  867, 163  N.  Y.  Supp.  786. 

The  respondent  m  this  court  asks  that  this  judgment  be  sustained, 
upon  the  ^ound  that  there  was  abundant  cause  for  dissatisfaction  with 
the  plaintiff's  work;  but  this  fact  could  not  be  held  as  a  matter  of 
law,  and  moreover  is  not  the  test  of  liability.  Not  only  must  ther^ 
be  cause  for  dissatisfaction,  but  such  cause  must  have  been  the  reason 
for  the  discharge,  and  the  conversation  between  the  plaintiff  and  the 
defendant's  representatives  at  the  time  of  the  discharge  indicates  other 
reasons  then  existing  in  the  minds  of  the  defendant's  representatives 
actuating  their  conduct. 

Moreover,  the  respondent  insists  that,  even  if  this  judgment  be  not 
fully  sustained,  it  should  be  modified,  so  as  to  allow  a  new  trial  by 
reason  of  errors  of  the  trial  judge.  I  have  examined  the  record,  and 
the  evidence  claimed  to  be  sufficient  to  justify  the  granting  of  a  new 
trial,  and  find  no  substantial  error  which  would  authorize  an  appel- 
late court  to  interfere  with  the  verdict  of  the  jury. 

[2]  Again  it  is  ui^ged  that  the  trial  judge  erred  in  refusing  to  charee, 
as  requested  by  the  defendant,  to  the  effect  that  unreasonable  or  arbi* 
trary  termination  by  the  defendant  or  dissatisfaction  would  still  be 
a  justification  for  the  discharge ;  but  the  matter  sought  to  have  charged 
in  this  request  had  already  been  fully  charged  by  the  court,  which  was 
not  required  to  repeat  the  charge  made  in  reference  thereto. 

The  determination  should  therefore  be  reversed,  and  the  judgment 
of  the  City  Court  affirmed,  with  costs  in  this  court  and  the  Appelate 
Term.    Order  filed.    All  concur. 
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PIPEE  r.  NEW  YOBK  STATE  RYS.  et  aL 
(Supreme  Court,  Appellate  Division,  F6urth  D^artment    November  27, 1918.> 

1.  Pleading  ^=s>42$(7)— Mattebs  Not  Px£aded — ^Waives  bt  Failure  to  Ob- 

ject TO  Evidence. 

In  action  for  Injuries  alleged  to  have  been  caused  by  a  collision  between 
defendant's  street  car  and  a  jitney  bus  in  whieh  pUintltf  was  a  passenger, 
defendant's  failure  to  object  to  introduction  of  evldenoe  omceming  coarse 
of  jitney,  as  bearing  on  tbe  question  whether  there  was  a  collision,  was 
not  a  consent  to  the  trial  of  the  action  on  the  theory  of  collision  of  the 
jitney  bus  with  a  trolley  pole,  caused  by  defendant's  negligence. 

2.  Street  Railroads  «=>118(1) — Collision — ^Evidence — ^Adhissibilitt. 

In  jitney  bus  passenger's  action  against  street  railroad  for  Injuries 
when  bus  was  struck  by  street  car,  evidence  that  the  bus  and  the  car 
were  racing  and  that  the  bus  skidded  and  struck  a  t^ephone  pole*  was  ad- 
missible on  the  question  whether  there  was  a  collision. 

3.  Street  Railroads  ^=>11S(1) — ^Actions  foe  Injuries— iNSTBtJcnoNS — Con- 

fobkitt  with  Evidence  and  Pleading. 

Where  conH)laint  alleged  that  jitney  bus  in  wtiidi  plaintiff  rode  was, 
struck  by  street  car,  instruction  that  if  the  car  approached  silently*  so  as 
to  create  situation  of  sudden  peril,  the  bus  driver  could  In  emergency 
use  his  best  judgment,  was  error,  as  submitting  theory  of  negllgenae  not 
alleged. 

4.  Appeal  and  Error  ^=91062(1) — Scope — Reversal. 

Where  jitney  bus  passenger  sued  for  Injuries  when  tbe  bus  waa  struck 
by  a  street  car,  and  the  court  erroneously  submitted  the  question  whether 
the  injury  occurred  through  negligence  of  defendants  not  alleged,  judg- 
ment for  plaintiff  could  not  be  sustained,  although  the  evidence  upon  the 
groimd  alleged  warranted  recovery,  since  it  could  not  be  learned  upon 
which  ground  the  verdict  rested. 

Kruse,  P.  J.,  and  De  Angelis,  J.,  dissenting. 

Appeal  from  Trial  Term,  Herkimer  CotUity. 

Action  by  Charles  J.  Piper,  Jr.,  against  the  New  York  State  Rail- 
ways and  others.  Judgment  for  plaintiflF,  order  denying  new  trial,  and 
defendants  appeal.     Reversed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE 
ANGELIS,  and  HUBBS,  JJ. 

Keman  &  Kernan,  of  Utica  (Wamick  J.  Keman,  of  Utica,  of  coun- 
sel), for  appellant  New  York  State  Rys. 

Edward  C.  Rice,  of  Herkimer,  for  appellants  Foote  and  Arnold. 
Charles  L.  Earl,  of  Herkimer,  for  respondent. 

HUBBS,  J.  The  plaintiff  was  injured  while  a  passenger  in  a  jitney 
bus  owned  and  operated  by  the  defendants  Foote  and  Arnold.  He 
brought  this  action  against  the  said  defendants  and  the  New  York  State 
Railways  jointly.  The  complaint  alleged  that  the  owners  of  the  jitney 
bus  were,  at  the  time  of  the  accident,  operating  the  bus  at  an  unlawfii 
rate  of  speed  and  in  a  negligent  manner.  It  also  alleged  that  the  de- 
fendant New  York  State  Railways  at  the  same  time  operated  one 
of  its  cars  in  a  negligent  manner,  and  through  the  negligence  of  its 
employes  caused  it  to  collide  with  the  jitney  bus.  The  question  of  de- 
fendants' negligence  was  submitted  to  the  jury,  which  found  in  favor 
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of  the  phiAtiS,  We  Mieve  that  questionr^as  properly  6tibmitt^  ip 
the  jury,  and  that  Hs  Verdict  was  not  against  the  weipit  of  the  evi- 
dence. If  it  wert  npt  for  the  error  in  the  }udge*s' charge  hereinafter 
referred  to,  thb  judgment  and  order  should  be  afBrmed.. 

The  complaint  alleged  in  general  temis  the  negligence  of  the  New 
York  State  Railwaj^s.and  the  negligence  of  the  owners  of  the  jitney. 
It  also  alleged  specifically  that  the  street  car  collided  with  the  jitney 
bus  and  threw  it  against  a  trolley  pole,  wrecking  the  bus  and  injuring 
the  plaintiff.  .  The  counsel  for  the  plaintiff,  in  his  opeiling  to  the  jury, 
stated  that  the  contention  of  t;he  plaintiff  was  that  the  street  car  ran 
into  the  jitney  bus  from  the  rear  while  going  at  a  dangerous  rate  of 
speed.  Upon  the  trial  there  was  a  very  sharp  conflict  ia  the  evidence 
upon  the  question  as  to  whether  or  not  the  street  car  hit  the  bus;  Sev- 
eral witnesses  called  by  the  plaintiff  testified  that  it  did.  Witnesses 
called  by  the  defendant  testified  that  the  street  car  was  75  feet  or 
more  away  from  the  bus  at  the  time  of  the  accident.  It  was  the 
theory  of  the  defendant  New  York  State  Railways  that  the  accident 
was  caused,  not  by  the  street  car  coming  into  contact  with  the  bus^ 
hut  on  account  of  the  bus  skidding  and  coming  into  contact  with  a 
trolley  pole. 

The  learned  trial  justice,  in  his  charge  instructed  the:  jury  that  it 
might  find  the  defendant  New  York  State  Railways  negligent  if  its 
car  ran  into, the  jitney  bus.    He  then  instructed  the  jury  as  follows: 

''But  if  Its  approach  was  so  rapid  and  so  silent  as  to  create  an  apprehen- 
sion, which  you  find  was  justified  under  the  facts,  that  there  was  a  situation 
of  danger,  then  the  driver  of  the  bus  had  the  right  to  exercise  the  best  judg- 
ment he  could  in  an  einer^eQ€y;  and  if  yon  find  that  the  acts  ot  the  State 
Railways  Company  caused  that  situation — ^In  other  words,  it  was  a  proximate 
cause,  not  the  proximate  cause,  but  a  proximate  cause,  of  the  injury — then 
you  may  find  a  verdict  against  the  State  Railways  Company." 

This  part  of  the  charge  was  duly  excepted  to  by  counsel  for  the 
New  York  State  Railways,  who,  at  the  close  of  the  main  charge,  re- 
quested the  court  to  charge  as  follows : 

"Now,  I  ask  your  honor  to  charge  the  jury  that  their  verdict  must,  be  one 
of  no  cause  of  action  for  ttie  defendant  the  New  York  State  Railways,  it 
the  jury  is  CMitisfled  from  the  evidence  that  a  oallision  4iid  not  occur." 

The  request  was  refused,  and  the  counsel  for  the  said  defendant 
duly  excepted.  It  is  now  urged  by  the  defendant  New  York  State 
Railways  that  such  charge  and  refusal  to  charge  constituted  reversible 
error.  '     .  ' 

[1,  2]  The  complaint  alleged  that  there  was  a  collision  between  the 
street  car  and  the  jitney  bus;  the  counsel  for  the  plaintiff  so  stated  m 
his  opening,  and  that  was  one  of  the  principal  questions  litigated  upon 
the  trial.  So  far  as  the  record  is  Concerned,  it  does  not  disclose  that 
the  theory  upon  which  the  case  was  submitted  to  the  jury  in  the  part 
of  the  charge  quoted  above  was  suggested  at  all  upon  the  trial.  There 
was  no  amendment  of  the  complaint  granted  or  requested  during  the 
trial.  It  cannot  be  said,  therefore,  that  the  said  defendant,  by.  failing 
to  object  to  the  introduction  of  certain  evidence,  intended  to  consent 
to  a  trial  of  a  cause  of  action  other  than  the  one  alleged.    The  evidence 
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which  was  received  bearing  upon  the  question  so  submitted  to  the 
jury  was  competent  upon  the  question  of  whether  or  not  there  was  a 
collision^  as  alleged  in  the  complaint.  Maneely  v.  City  of  New  York, 
119  App.  Div.  382,  105  N.  Y.  Supp.  976;  Coyle  v.  Third  Avenue  Rail- 
road Co.,  18  Misc.  Rep.  9,  40  N.  Y.  Supp.  1131;  Limerick  v.  Holds- 
worth  et  al.,  136  App.  Div.  323,  120  N.  Y.  Supp.  1011. 

[31  The  effect  of  the  part  of  the  charge  excepted  to,  and  the  re- 
fusal to  charge  as  requested,  was  to  submit  to  the  jury  a  thfeory  of 
negligence  on  the  part  of  said  defendant  not  suggested  in  any  way 
until  the  charge  was  delivered.  The  said  defendant  was  deprived  of 
the  right  to  meet  such  theory  with  evidence,  and  to  argue  the  ques- 
tion before  the  jury  in  submitting  the  case.  We  believe  this  consti- 
tuted reversible  error. 

The  cases  of  Oldfield  v.  N.  Y.  &  Harlem  R.  R.  Co.,  14  N.  Y.  310, 
and  Edgerton  v.  N.  Y.  &  Harlem  R.  R.  Co.,  39  N.  Y.  227,  have  often 
been  cited  as  sustaining  the  proposition  that  under  a  general  allega- 
tion of  n^ligence  a  recovery  may  be  had  upon  proof  of  any  state  of 
facts  from  which  the  jury  may  find  that  the  injury  was  caused  wholly 
by  the  failure  of  the  defendant  to  use  reasonable  care.  It  has  been 
held,  however,  that  those  cases  are  not  authority  for,  such  a  broad 
statement.  Pagnilto  v.  Mack  Paving  &  Construction  Co.,  142  App. 
•Div.  491,  127  N.  Y.  Supp.  72. 

In  any  event,  the  rule  is  different  where  the  complaint  alleges  a 
specific  act  of  negligence,  and  counsel  for  plaintiff,  in  his  opening, 
states  that  he  relies  upon  the  act  of  negligence  stated  in  the  complaint, 
and  there  is  no  consent,  express  or  implied,  by  the  defendant,  to  have 
a  different  theory  of  negligence  submitted  to  the  jury. 

Under  such  circumstances,  a  plaintiff  cannot  allege  one  proximate 
cause  of  his  injufy  and  recover  upon  another.  To  permit  such  a  prac- 
tice would  leave  a  defendant  in  ignorance  of  the  issue  to  be  submitted 
to  the  jury  until  the  very  moment  when  submitted,  and  lead  to  surprise 
and  confusion  in  the  trial  of  cases.  Woolsey  v.  Trustees  of  the  Vil- 
lage of  Ellenville,  69  Hun,  489,  23  N.  Y.  Supp.  410;  Patterson  v. 
Westchester  Electric  R.  Co.,  26  App.  Div.  336,  49  N.  Y.  Supp.  796; 
Scheu  V.  Union  Railway  Co.,  112  App.  Div.  239,  98  N.  Y.  Suw>.  278; 
Finnegan  v.  Andrew  J.  Robinson  Co.,  124  App.  Div.  117,  108  N.  Y. 
Supp.  135;  Scott  V.  International  Paper  Co.,  125  App.  Div.  318,  109 
N.  Y.  Supp.  423 ;  Stenger  v.  Buffalo  Union  Furnace  Co.,  109  App. 
Div.  183,  95  N.  Y.  Supp.  793. 

[4]  It  is  urged  by  respotident  that  the  jury  was  justified  by  the 
evidence  in  finding  that  the  street  car  came  into  collision  with  the  jit- 
ney bus,  and  that,  as  there  is  sufficient  evidence  on  that  point,  the  judg- 
ment should  be  affirmed.  The  difficulty  with  that  contention  is  that 
this  court  is  unable  to  say  upon  which  theory  the  jury  found  in  favor 
of  the  plaintiff.  Where  a  case  is  submitted  to  a  jury  upon  two  theories, 
one  of  which  is  wrong,  it  will  not  justify  an  affirmance  of  a  judgment 
in  favor  of  the  plaintiff  to  hold  that  the  case  was  properly  submitted 
on  one  theory,  and  that  there  was  sufficient  evidence  to  sustain  the 
finding  on  that  theory.  Hawn  v.  Malcolm,  171  App.  Div.  120,  157  N. 
Y.  Supp.  ^4. 
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There  was  a  general  verdict  against  all  of  the  def  endants.  The  error 
in  the  charge  was  prejudicial  to  the  defendiants  Foote  and  Arnold,  the 
owners  of  the  jitney  bns,  for  the  jmy  might  have  found  in  their  favor, 
if  the  issue  had  been  confined  to  Ae  question  of  whether  or  not  there 
was  a  collision  as  alleged  in  the  complaint.  We  think,  therefore,  that 
there  should  be  a  reversal  in  favor  of  all  of  the  defendants^  even  if 
we  have  the  power  to  reverse  as  to  the  company  and  affirm  as  to  the 
individual  defendants. 

The  judgment  and  order  appealed  from  should  be  reversed,  with 
costs  to  the  appellants  to  abide  the  event. 

LAMBERT  and  FOOTE,  JJ.,.  concur. 

KRUSE,  P.  J.  (dissenting).  If  the  driver  of  the  motor  bus  an<J 
the  motorman  ot  the  street  car  were  jointly  engaged  in  racing,  running 
their  respective  conveyances  in  a  negligent  manner,  resulting  in  the 
motor  bus  colliding  with  a  telegraph  pole,  and  the  plaintiif ,  a  pas- 
senger in  the  motor  bus,  was  injured  thereby,  I  think  the  railroad 
company,  as  well  as  the  owners  of  the  motor  bus,  are  liable  to  the 
plaintiff,  although  the  street  car  did  not  come  in  actual  contact  with 
the  motor  bus.  De  Carvalho  v.  Brunner,  223  N.  Y.  284,  119  N.  Y. 
Supp.  563. 

But  there  is  no  such  allegation  in  the  complaint,  nor  any  other  al- 
legation of  joint  negligence.  The  cause  of  action  is  founded  upon 
the  independent,  concurring  negligent  acts  of  the  driver  and  the  mo- 
torman. As  to  the  defendant  railroad  company,  it  is  predicated,  ac- 
cording to  jthe  complaint,  upon  negligently  running  down  the  motor 
bus  and  driving  it  against  the  telegraph  pole.  It  was  therefore  es- 
sential to  the  plaintiff's  recovery  against  it  to  establish  the  collision 
between  the  two  vehicles.  But  as  to  the  defendant  motor  bus  owners 
it  was  not  essential  to  prove  such  actual  contact,  if  the  other  allega- 
tions respecting  the  negligent  driving  of  the  bus  and  the  collision  with 
the  telegraph  pole  were  established.  The  interests  of  the  railroad 
company  and  the  defendants,  owners,  were  adverse;  each  sought  to 
make  the  other  responsible  for  the  casualty. 

The  exception  to  the  charge  as  made,  .and  to  the  refusal  to  charge 
as  requested,  upop  which  it  is  proposed  to  reverse  the  judgment,  Avas 
made  on  behalf  of  the  railroad  company.  It  was  directed  simply  to 
the  question  of  its  liability,  and  no  objection  or  criticism  whatever  was 
made  on  behalf  of  the  other  defendants  to  the  chatige,  or  to  any  of 
the  rulings  to  which  attention  has  been  directed.  The  instructions 
given  to  the  jury  benefited,  rather  than  harmed,  the  owners  of  the  bus. 

I  do  not  think  the  decision  in  Bamber^g  v.  International  Railway  Co., 
121  App.  Div.  1,  105  N,  Y.  Supp.  621,  requires  us  to  girant  a  new  trial 
as  to  all  the  defendants.  It  is  tnle  that  we  there  held  that  in  an  ac- 
tion for  negligence  against  joint  tort-feasors,  where  a  verdict  was  ren- 
dered against  all  the  defendants,  the  trial  court  was  without  power 
.  to  set  aside  the  verdict  as  against  one  defendant  and  not  against  the 
others* 
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That  decision  was  criticised'  in  the  First  department  in  Draper  v. 
Interborough  Rapid  Transit  Co.,  124  App.  Div.  357,  108  N.  Y.  Supp. 
691.  I  have  no  doubt  of  the  power  of  this  court,  upon  appeal,  in  a 
proper  case,  to  affirm  as  to  one  or  more  defendants  and  reverse  as  to 
others.  The  Code  of  Civil  Procedure  so  provides.  Section  1317. 
See,  also,  sections  1337,  3063. 

Where,  as  here,  an  action  is  brought  against  two  defendants  for  a 
personal  injury  .alleged  to  have  been  caused  through  the  independent 
concurring  negligent  acts  of  each  defendant,  an  error  is  committed 
upon  the  trial  to  the  prejudice  of  one  defendant,  but  not  the  other, 
I  think  we  have  the  power  to  affirm  a  judgment  against  the  one  so 
prejudiced,  and  reverse  it  as  against  the  other. 

The  Bamberg  Case  was  decided  upon  the  authority  of  Altman  v. 
Hofeller,  152  N.  Y.  498,  46  N.  E.  961.  In  the  opinion  written  by  the 
late  Presiding  Justice  McLennan,  for  this  court,  he  quotes  the  rule 
as  laid  down  by  Judge  Martin  in  the  Altman  Case,  as  follows : 

"Tlie  rule  seems  to  be  weU  settled  that,  upon  an  appeal  from  a  Judgment 
which  Is  entire  and  against  several  defendants,  the  appellate  court  must  either 
totally  affirm  or  reverse,  both  as  to  the  recovery  and  as  to  all  the  parties. 
But  in  cases  where  there  are  separate  and  distinct  judgments,  or  where  an  er- 
ror exists  as  to  a  separate  daim  or  defense,  which  relates  only  to  a  trans- 
ac^on  between  the  plaintiff  and  one  of  the  defendants,  the  judgment  may  be 
reversed  as  to  such  a  daim  or  defcnsA,  and  only  as  to  the  parties  Interested 
therein,  and  affirmed  as  to  the  remainder.  These  rules  are  not  of  recent 
origin.  They  existed  and  were  practically  the  same  at  common  law,  under 
the  Revised  Statutes,  the  Ck>de  of  Procedure,  and  the  Oode  of  Civil  Procedure.** 

As  will  be  observed,  that  rule  recognizes  the  propriety  of  reversing 
the  judgment  as  to  some  defendants,  where  the  error  exists  only  as 
to  each  separate  claim  or  defense,  and  affirming  the  judgment  as  to 
the  others  not  affected  thereby.  The  error  here,  I  think,  is  plainly  of 
that  nature.  The  question  was  early  much  discussed.  The  following 
cases  are  of  interest  upon  that  question :  Farrell  v.  Calkms,  10  Barb. 
348;  Geraud  v.  Stagg,  10  How.  Prac.  369;  Pollock  v.  Webster,  16 
Hun,  104;  Story  v.  New  York  &  Harlem  R.  R.  Co.,  6  N.  Y.  85-86, 
reporter's  note,  Seeley  v.  Chittenden,  4  How.  Prac.  265,  Van  Slyck 
V.  Snell,  6  Lans.  299. 

I  think  the  judgment  against  the  appellant  New  York  State  Rail- 
ways should  be  reversed,  with  costs  to  it  to  abide  the  event,  and  af- 
firmed as  against  the  other  defendants,  with  costs. 

DE  ANGEUS,  J.,  concurs. 


TBIBDMAN  r.  WBLWOOD  (two  cases). 

(Supi^tne  Ck>urt,  AppeUate  DlTlslon,  First  Department    Debtfuber  6,  1918.) 

Negliosnck  ^s»38— SLiPPina  on  SiDSWAiiK— Unouabobd  Staibwat— Own- 
isb's  Ljabilitt. 

Unguarded  entrance  In  front  of  building  in  dity,  loading  by  stairs 
wholly  within  buflding,  directly  ffom  building  line  down  to  passageway 
leading  to  rear,  does  not  make  owner  liable  for  injuiy  to  pedestrian*  who 
sUpped  on  sidewalk  and  fell  down  stairs. 

^=9For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dlgeeta  A  Indexes 
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Appeal  from  Trial  Term,  New  York  County. 

Two  actions,  one  by  Moritz  Friedman  and  the  other  by  Sarah  Fried- 
man, against  John  C.  Wdwood.  From  judgments  on  verdicts  for 
plaintiffs,  and  from  orders  denying  motions  to  set  aside  the  verdicts 
and  for  new  trials,  defendant  appeals.  Rever3ed,  and  complaints  dis* 
missed. 

Argued  before  CLARKE,  P.  J.,  and  LAUOHLIN,  DOWUNG, 
PAGE,  and  MERRELL,  JJ. 

B,  L.  Pettigrew,  of  New  York  City,  for  appellant. 

George  A.  Rosen,  of  New  York  City  (Sidney  L.  Teven,  of  New  York 
City,  of  counsel),  for  respondents. 

PAGE,  J.  The  actions  are  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  Sarah  Friedman,  and  for  expenses 
and  loss  of  services  brought  by  her  husband,  Moritz  Friedman.  i 

The  defendant  is  the  owner  of  a  building  in  the  borough  of  the 
Bronx,  which  is  occupied  by  stores  on  the  ground  floor  and  apartments 
above.  In  the  front  of  the  building  there  is  an  entrance  37  inches 
wide  to  a  passageway  that  leads  to  the  rear  of  the  premises,  and  is  a 
part  of  the  fire  escape  provisions  of  the  building;  the  fire  escapes  be- 
ing upon  the  rear  of  the  building,  and  this  passageway  is  used  as  a 
means  of  exit  to  the  street.  A  flight  of  stairs,  consisting  of  10  steps, 
leading  from  the  passageway  to  the  street,  was  entirely  inside  of  the 
building;  the  top  riser  practically  marking  the  building;  line.  The 
plaintiff  Sarah  Friedman  testified  that  on  March  8,  1915,  at  about  9 
p.  m.,  vdiite  walking  along  the  sidewalk  in  front  of  the  defendant's 
premises,  she  slipped  and  fell  down  the  staircase,  and  suffered  the  in« 
juries  fw  which  she  has  recovered  a  judgment  of  $500,  and  her  hus- 
band has  recovered  a  judgment  of  $1,152.24. 

The  superintendent  of  buildings  of  the  borough  of  the  Bronx,  who 
erected  these  buildings  in  1911,  testified  that  this  was  a  usual  and  cus- 
tomary manner  of  erecting  buildings  of  this  character,  and  that  90 
per  cent,  of  such  buildings  in  the  borough  had  similar  entrances.  The 
plan  examiner  of  the  tenement  house  department  also  testified  that  this 
form  of  construction  was  a  common  construction  in  the  borough  of 
the  Bronx.  There  was  a  gate  provided  at  the  entrance.  The  plain- 
tiff's daughter,  who  resided  on  the.  premises,  testified  that  the  latch 
was  out  of  order  and  that  the  gate  had  been  tied  back.  This,  how- 
ever, has  very  little  bearing  upon  the  case,  for  it  was  not  shown  that 
there  was  any  requirement  for  a  gate,  and  the  building  superintendent 
testified  that  less  than  25  per  cent,  of  such  structures  were  provided 
with  a  gate. 

No  defect  in  the  sidewalk  was  alleged  or  proved,  and  how  Mrs. 
Friedman  fell  into  this  opening  is  not  very  clearly  shown. 

Entrances  to  buildings  by  means  of  stairways  leading  directly  from 
the  street  are  very  common  in  this  city,  in  many  instances  within  the 
stoop  line ;  and  entrances  to  subway  stations  are  largely  within  the  side- 
walk lines.  Such  entrances  are  essential  for  the  transaction  of  busi- 
ness, the  convenient  access  to  dwellings,  and  the  transportation  of  the 
population  within  the  confines  of  the  mimicipality.    It  would  not  be 


Digitized  by 


Google 


844  172  NBW  YORK  SUPPLflllSNT  (Sup.  Ct 

practicable  to  guard  such  entrance  with  railings  or  gates ;  Aeref ore  it 
has  been  the  customary  practice  to  have  them  open  and  unguarded. 
A  person  who  uses  the  city  streets  must  of  necessity  be  subjected  to 
dangers  that  would  not  be  present  on  a  country  highway.  For  that 
reason  the  cases  holding  that  an  excavation  near  a  highway  should  be 
guarded,  relied  upon  by  the  respondent,  can  have  no  bearing  upon  the 
case  under  consideration. 

A  person  using  the  streets  of  a  city  must  be  subjected  to  the  risk 
of  necessary  and  accustomed  use  by  others  of  the  property  adjoining 
the  street.  For  example,  in  the  business  section,  large  glass  windows 
front  immediately  on  the  sidewalk,  constituting  a  most  serious  menace  to 
a  passer-by  who  should  slip  and  fall  against  one ;  yet  no  one  would  con- 
tend that  the  placing  of  such  windows  in  the  front  of  a  building  would 
constitute  either  negligence  or  nuisance  so  that  the  owner,  because  of 
their  existence,  would  be  liable  in  damage  to  a  person  so  injured. 

There  is,  in  this  case,  no  evidence  tending  to  show  negligence  on  the 
part  of  the  defendant,  or  that  he  was  responsible  in  any  way  for  Mrs. 
Friedman's  fall  or  the  injuries  she  sustained.  White,  as  Adm'r,  v.  Dan- 
iels, 39  App.  Div.  668,  57  N.  Y.  Supp.  305. 

The  judgments  and  orders  should  be  reversed,  with  costs  to  the  ap- 
pellant, and  the  complaints  dismissed,  with  costs  to  the  defendant.  All 
concur. 


PBREIi  V.  NEW  YORK  ETS.  (X). 
(8ui>reme  Court,  AppeUate  Dlvlsi<m,  First  Department     December  6,  1918.) 

1.  Trial  ^s»191(8)— Instbxtction-^Assukption   as  to  Measuiudmkntb. 

In  action  against  street  railroad  for  deatli  on  track,  railroad's  request 
to  charge  that  if  jury  found  deoedent  stepped  on  track  in  middle  of 
block,  and  when  car  was  only  six  or  eight  feet  from  him,  and  approach- 
ing rapidly,  plaintiff  could  not  recover,  held  improperly  refused  on 
ground  it  Involved  measurements,  since  it  was  conditioned  on  jury  find- 
ing in  accordance  with  the  measurement  suggested,  as  to  which  there 
was  ample  evidence  to  warrant  a  finding. 

2.  Stre-et  Railroads  ^=»114<10) — IvjVBiBa  to  Person   ov  Track— Speed— 

EviDENCEw 

Where  the  speed  of  a  street  car  between  crossings  was  not  excessive 
for  that  locality,  the  mere  fact  that  a  pedestrian  was  struck  while  cross- 
ing the  street  in  the  middle  of  the  block,  after  he  had  stepped  on  the 
track  from  behind  an  elevated  railroad  pillar,  when  the  car  was  only  six 
or  eijxht  feet  from  him,  did  not  show  negligence;  there  having  been  no 
change  in  the  speed  of  the  car. 

3.  Street  Railroads  ^=»98(9)  —  Death  on  Track  —  Contributory  Neou- 

OENCE. 

If  decedent  stepped  on  street  railroad  track  fr<Mn  behind  elevated 
railroad  piUar  In  middle  of  block  when  car  was  only  stx  or  eight  feet 
from  him  and  approaching  rapidly,  be  was  not  free  from  contributory 

negligence. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jacob  Perel,  as  administrator,  etc.,  against  the  New  York 
Railways  Company.  From  a  judgment  for  plaintiff,  and  from  denial 
of  a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

^s»FOT  other  cases  see  same  topic  ft  KEY-NUMB  BR  in  all  Key-Numbered  Digests  «  Indexes 
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Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOVi^UNG, 
PAGE,  and  MERRELL.  JJ. 

James  L.  Quackenbush,  of  New  York  City  (B.  H.  Ames,  of  New 
York  City,  of  counsel),  for  appellant. 

Edwin  P.  Kilroe,  of  New  York  City  (Louis  E.  Swarts,  of  New  York 
City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  On  the  4th  day  of  December,  1916,  the  plaintiff's 
intestate,  who  was  18  years  of  age,  while  crossing  the  north-bound 
track  of  the  defendant  on  Eighth  avenue,  between  147th  and  148th 
streets,  in  a  westerly  direction  about  the  middle  of  the  block,  was  struck 
and  killed  by  a  north-bound  car.  This  is  a  statutory  action  to  recover 
for  his  death. 

The  testimony  presented  on  the  part  of  the  plaintiff  tended  to  show 
that  the  decedent  resided  at  No.  2774  Eighth  avenue,  which  was  60 
feet  northerly  of  147th  street,  and  was  employed  in  his  father's  paint 
store  at  that  number,  and  at  the  time  of  the  accident  was  going  on  an 
errand  for  his  father  to  305  West  148th  street,  which  was  on  the 
westerly  side  of  Eighth  avenue ;  that  before  stepping  on  the  track  he 
was  seen  to  look  southerly ;  that  the  car  was  upwards  of  70  feet  south 
of  the  point  of  the  collision  at  the  time  he  stepped  within  its  path; 
that  he  had  taken  one  or  two  steps  on  the  track,  and  had  reached  a 
point  at  about  the  middle  of  the  track,  or  slightly  beyond,  when  he  was 
struck ;  that  no  gong  sounded,  and  the  car  was  running  very  fast,  and 
the  motorman  was  looking  toward  the  west.  The  plaintiff,  who  was 
the  father  of  the  decedent,  and  another  witness,  were  two  of  the  prin- 
cipal witnesses  for  the  plaintiff  OiU  these  issues  on  the  trial.  Their  tes- 
timony on  the  trial  was  in  serious  conflict  with  the  testimony  given  by 
them  on  the  coroner's  inquest  and  before  the  grand  jury.  Their  for- 
mer testimony  tended  to  show  that  the  decedent  was  struck  just  as  he 
reached  the  track,  and  before  he  had  taken  more  than  one  step  onto  it,. 
and  that  the  car  was  close  to  the  point  of  collision  when  he  stepped  on 
the  track.  The  other  principal  witness  for  the  plaintiff  testified  that 
when  the  decedent  reached  the  track  the  car  was  below  147th  street, 
and  that  it  was  at  least  80  feet  from  him  when  he  reached  the  easterly 
rail  of  the  track,  and  that  she  saw  him  look  up  and  down  the  track 
before  stepping  ojito  it,  and  that  he  was  nearly  across  the  track  when 
he  was  struck.  The  testimony  in  behalf  of  the  defendant  tends  to  show 
that  the  decedent  stepped  onto  the  track  about  one  foot  north  of  an  ele- 
vated railroad  pillar  when  the  car  was  within  5  or  6  feet  of  him. 

[1-3]  We  regard  the  verdict  as  clearly  against  the  weight  of  the 
evidence  on  the  issues  with  respect  to  the  defendant's  negligence  and 
the  decedent's  freedom  from  contributory  negligence,  and  it  is  doubtless 
accounted  for  by  the  failure  of  the  court  properly  to  instruct  the  jury. 
At  the  close  of  the  charge  in  chief  the  defendant  requested  the  court 
to  charge  that  if  the  jury  found  from  the  evidence  that  the  decedent 
stepped  on  the  track  in  the  middle  of  the  block,  and  when  the  car  was 
only  6  or  8  feet  from  him  and  approaching  rapidly,  the  plaintiff  could 
not  recover.  The  court  declined  so  to  charge,  on  the  ground  that  the 
request  involved  measurements,  and  counsel  for  the  defendant  except- 
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ed.  The  ground  assigned  for  refusing  the  instructions  was  untenable, 
for  while  the  request  involved  measurements,  it  was  expressly  condi- 
tioned on  the  jury  finding  in  accordance  with  the  measurements  speci- 
fied therein,  and  there  was  ample  evidence  to  warrant  such  a  finding. 
The  request  was  based  on  the  testimony  offered  by  the  defendant, 
which  was  not  improbable  and  which  the  jury  might  have  accepted.  In 
such  circumstances  it  was  the  duty  of  the  court  so  to  instruct  the  jury, 
for  if  the  facts  were  found  as  stated  in  the  request  the  jury  would  not 
have  been  warranted  either  in  finding  the  defendant  guilty  of  n^li- 
gence  or  the  decedent  free  from  contributory  negligence,  for  there  is 
no  evidence  that  the  speed  of  the  car  was  accelerated,  or  that  it  was 
nmning  at  an  excessive  rate  of  speed  between  intersecting  streets. 
Bambace  v.  Interurban  Rd.  Co.,  188  N.  Y.  288,  80  N.  E.  913.  There 
had  been  no  instructions  given  the  jury  with  respect  to  their  duty,  pro- 
vided they  found  the  facts  to  be  as  stated  in  the  request. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  arPpellant  to  abide  the  event.  Order 
filed.    All  concur. 


LANGB  y.  liANGB. 
(Supreme  Court,  Appellate  Division,  Second  Department    December  13,  1918.) 

1.  DEED8  ^=»211(1)— Validity—Evidbncb, 

Evidence  held  to  show  that  mother  failed  to  fully  understand  and  com- 
prehend nature  of  transaction  whereby  she  executed  conveyances  to  her 
son. 

2.  Deeds  ^=»196(1)— Burden  OF'PBoot. 

In  mother's  action  to  set  aside  conveyances  to  son,  the  burden  is 
upon  the  son,  not  only  to  di^rove  actual  deceit  and  fraud,  but  also  to 
show  that  the  mother  fully  understood  and  comprehended  the  nature  of 
the  transaction. 

3.  Appeal  and  Ebros  «=s>1152— DisposrriON — Jttbisdiotion  of  Coubt. 

The  Appellate  Division,  on  appeal  from  Judgment  setting  aside  mother's 
conveyances  and  assignment  of  mortgage  to  son,  may  modify  judgment, 
under  Code  Civ.  Proc.  t  1317,  by  declaring  the  transactions  subject  to 
a  trust  in  favor  of  the  mother  for  life,  instead  of  annulling  them  as 
fraudulent  and  void,  although  the  complaint  did  not  ask  for  sncfa  ^edal 
relief. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Emilia  L.  Lange,  individually  and  as  executrix  of  Henry 
W.  Lange,  deceased,  against  William  E.  Lange.  Judgment  for  plain- 
tiffs, vacating  and  setting  aside  two  conveyances  and  an  assignment  of 
a  mortgage,  which  had  been  executed  by  plaintiff  to  defendant,  who 
was  her  son,  on  the  ground  the  execution  and  delivery  of  the  same 
were  fraudulent  and  void,  and  defendant  appeals.  Affirmed,  as  modi- 
fied. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  PUTNAM, 
and  BLACKMAR,  JJ. 

Luke  D.  Stapleton,  of  New  York  City,  for  appellant. 
.  Isaac  Miller,  of  New  York  City,  for  respondent 

^=»For  other  caies  see  same  topic  A  KBY-KUMBBR  In  all  Key-Num^r«d  DiceeU  ft  IndczM 
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PER  CURIAMii  (1-3]  In  mefeting  the  biinlen  of  pftroof  which  the 
circumstances  of  relationship  and  the  mother's  physical  condition  placed 
an  defendant,  it  was  not  enough  to  disprove  actual  deceit  or  affirmative 
fraud  The  defendant  testified  that  to  induce  his  mother  to  sign  the 
conveyance  he  told  her  that,  she  was  signing  the  property  over  to  him 
for  her  own  safety  and  good,  that  she  would  be  taken  care  of  for 
the  rest  of  her  life,  "that  everything  would  go  on  just  the  same,  that 
it  would  not  make  any  difference  whether  the  property  was. in  her 
name  or  mine,  only  that  she  would  be  fully  protected  in  that  way,  and 
that  there  would  be  no  difference  in  any  way  whatsoever,  everything 
would  go  on  just  the  same."  The- deeds,  however,  placed  the  defend- 
ant in  absolute  control.  The  assignment  of  the  mortgage  was  also 
absolute.  Raintiff  therefore  parted  with  the  property,  so  as  to  have 
no  remedy  by  which  to  obtain  its  application  for  her  support.  The  de- 
fendant therefore  did  not  discharge  the  burden  cast  upon  him.  This 
was  to  show  that  the  plaintiff  fully  understood  and  comprehended  the 
nature  of  the  transactions.  Barnard  v.  Gantz,  140  N,  Y.  249,  3S  N. 
E.  430;  Parker  v.  Parker,  45  N.  J.  Eq.  224,  16  Atl.  537;  June  v.  Wil- 
lis (C.  C.)  30  Fed.  11. 

Although  the  complainant  did  not  ask  for  this  special  relief,  we  can 
grant  it  under  section  1317  of  the  Code  of  Civil  Procedure  upon  the 
defendant's  admissions.  We  therefore  modify  the  judgment  by  de- 
claring the  transfers  subject  to  a  trust,  instead  of  anmiUin^them  as 
fraudulent  and  void.  The  judgment  will  therefore  provide  and  declare 
that  the  assignment  of  mortgage  and  the  two  conveyances  executed  by 
plaintilSf  to  defendant  are  impressed  with  a  trust  to  apply  the  rents, 
income,  and  profits  thereof  to  the  mother's  maintenance  and  support 
during  the  term  of  her  natural  life;  also  that,  if  plaintiff  so  elect,  she 
may  have  an  accounting  from  defendant  of  the  avails  of  the  mortgage 
and  of  the  rents  and  income  of  the  property  so  transferred. 

As  thus  modified,  the  judgment  is  affirmed,  but  without  costs.  Settle 
order  on  notice. 


BRIZSB  T.  USMAN  et  al. 

(Supreme  Court,  Appellate  Division*  First  Department    December  6,  1918.) 

Judgment  4=s»5S5(2) — ^Mebgeb  and  Bab — iDBNrrrr  of  Causes. 

Where  buyer  of  securities  sued  seller  for  breach  of  agreement  to 
take  securities  back,  except  during  panic,  at  buyer's  election,  and  seller 
.  defended  on  ground  that  no  such  agreement  had  been  made,  the  action 
was  barred  by  a  Judgment  for  seller  in  former  action  between  parties  on 
same  contract,  where  the  complaints  In  both  actions  were  similar,  with 
exception  of  date  upon  which  buyer  tendered  securities,  and  where  re- 
ply did  not  attach  answer  in  former  action  to  show  that  only  lasue  lit- 
igated was  whether  securities  were  tendered  during  panic. 

Appeal  from  Special  Term,  New  York  Coimty. 
Action  by  Charles  N.  Brizse  against  Frederick  J.  !Lisman  and  oth- 
ers.   From  an  order  denying  defendants'  motion  for  judgment  on  the 

pleadings,  consisting  of  complaint,  answer,  and  reply,  defendants  ap- 

-       —  -  -  — 
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peal.  Reversed,  and  motion  granted,  with  leave  to  plaintiff  to  serve 
amended  reply. 

See,  also,  170  N.  Y.  Supp.  208. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

White  &  Case,  of  New  York  City  (Joseph  M.  Hartfield,  of  New  York 
City,  of  counsel,  and  James  A.  Murphy,  of  New  York  City,  on  the 
brief),  for  appellants. 

Henry  M.  Stevenson,  of  New  York  City,  for  respondent. 

PAGE,  J.    The  complaint  alleges : 

"That  on  or  about  the  25tb  day  of  June,  1912,  at  tlie  dty  of  New  York« 
the  plaintiff  and  defendants  entered  into  an  agreement  whereby  the  defend- 
ants agreed  to  sell  and  the  plaintiff  agreed  to  bay  certain  securities,  consist- 
ing of  bonds,  notes,  and  trust  certificates,  at  the  prices  and  in  the  amounts 
more  particularly  set  forth  and  described  in  the  schedule  hereto  annexed 
marked  'Schedule  A'  and  made  a  part  of  this  complaint,  of  the  total  purchase 
price,  with  accrued  interest,  of  $83,752.50,  and  then  and  there,  as  a  part  of 
said  agreement  of  purdiase  and  sale,  the  defendants  agreed  with  the  said 
plaintiff  that,  if  at  any  time  thereafter  (except  in  time  of  panic)  the  plains 
tiff  should  elect  to  return  any  of  said  securities,  the  defendants  would  take 
back  from  said  plaintiff  such  securities,  or  such  or  any  of  them  as  the  plain- 
tiff should  elect  to  return,  and  would  repay  to  the  said  plaintiff  tflie  amoant 
of  the  purchase  price  thereof." 

The  complaint  further  alleges  that  the  defendants  delivered  the  se- 
curities to  the  plaintiff  and  were  paid  therefor,  and  that  the  plaintiff 
offered  to  return  them  on  February  14,  1916,  and  the  defendants  re- 
fused to  receive  them  and  repay  the  purchase  price,  and  that  the  14th 
day  of  February,  1916,  was  not  a  time  of  panic,  and  that  the  offer  to 
return  was  made  within  a  reasonable  time  after  the  making  of  the  con- 
tract. 

The  only  part  of  the  answer  necessary  to  consider  on  this  appeal  is 
the  first  defense,  in  which  the  defendants  admit  the  making  of  the  said 
agreement  to  sell  the  securities  mentioned  in  the  complaint,  but  de- 
nied the  making  of  the  alleged  agreement  for  the  return  of  the  same 
at  the  election  of  the  plaintiff,  and  further  alleged  that  the  plaintiff 
commenced  an  action  in  the  Supreme  Court  of  the  state  of  New  York 
against  the  defendants  upon  the  same  contract,  and  that  the  same  was 
submitted  to  the  jury  and  a  verdict  rendered  against  the  plaintiff,  and 
a  copy  of  the  judgment  is  annexed  to  the  answer. 

The  reply  of  the  plaintiff  admits  that  he  commenced  such  an  action, 
and  annexes  to  the  reply  a  copy  of  the  comfrfaint,  and  denies  that  the 
matter  is  res  adjudicata.  Practically  the  only  difference  in  the  com- 
plaint in  this  action  and  the  complaint  in  the  former  action  is  that  the 
complaint  in  this  action  alleges  a  tender  on  the  14th  day  of  February, 
1916,  while  in  the  former  action  it  alleges  a  tender  on  the  4th  day  of 
November,  1914.  The  answer  of  the  defendants  in  the  former  action 
is  not  annexed  to  the  reply,  and  we  are  therefore  without  knowledge 
of  the  exact  issue  that  was  litigated.  The  plaintiff  da&ns  that  we 
should  give  the  benefit  of  every  intendment  in  favor  of  the  pleader, 
and  therefore  should  presume  that  the  question  litigated  and  decided 
was  that  the  4th  day  of  November,  1914,  was  a  time  of  panic ;  but,  if 
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this  was  the  case,  it  shoald  have  been  made  to  appear  by  appropriate 

allegation,  or  annexing  the  answer,  to  show  that  that  issue  was  the 
only  issue  tendered. 

From  all  that  appears,  it  may  be  that  the  jury  decided  that  no  agree- 
ment was  made  to  return  the  securities.  As  the  pleadings  stand,  the 
defendants  would  be  entitled  to  judgment. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
defendants'  motion  granted,  with  leave  to  the  plaintiff  to  serve  an 
amended  reply  upon  payment  of  all  costs  to  date.  Order  filed.  All 
concur. 


PEOPLE  ex  rel.  NEW  YORK  EDISON  00.  v.  PRENDBHOAST,  Comptroner. 

(Supreme  Court,  Appellate  Division,  First  Department.    December  6,  1918.) 

Handamtts  ^=»12 — RSMEDT  BY  Cebtioraw— VoiD  Assessments— Recovery. 
Application  for  mandamus  to  compel  consideration,  under  Greater  New 
York  Charter,  f  246,  as  added  by  Laws  1007,  c.  601,  f  1,  of  relator's  dalm 
for  refund  of  portion  of  taxes,  will  be  denied,  where  it  appears  that, 
although  relator  knew  of  his  grievances,  he  neglected  to  have  the  matter 
corrected  by  certiorari,  as  provided  by  statute. 

Appeal  from  Special  Term,  New  York  County. 

Application  for  peremptory  writ  of  mandamus  by  the  People,  on  re- 
lation of  the  New  York  Edison  Company,  against  William  A.  Prender- 
gast,  as  Comptroller,  etc.  From  an  order  granting  a  motion  for  per- 
emptory writ  of  mandamus  (101  Misc.  Rep.  686,  16&  N.  Y.  Supp.  907), 
defendant  appeals.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH, 
SHEARN.  and  MERRELL,  JJ. 

William  P.  Burr,  Corporation  Counsel,  of  New  York  City  (William 
H.  King,  of  New  York  City,  of  counsel,  and  Jesse  F.  Orton,  of  New 
York  City,  on  the  brief),  for  appellant. 

James  M.  Vincent,  of  New  York  City  (Edward  J.  McGuire,  of  New 
York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  Appeal  from  an  order  directing  a  peremptory  writ 
of  mandamus  requiring  the  consideration  under  section  246  of  the 
Greater  New  York  Charter,  as  added  by  Laws  1907,  c.  601,  §  1,  of 
relator's  claim  for  refund  of  a  portion  of  taxes  assessed  against  cer- 
tain real  property  owned  by  the  relator  and  paid  for  the  years  1905 
to  1914,  inclusive,  in  which  assessment  it  is  claimed  there  was  includ- 
ed, either  illegally  or  erroneously,  the  value  of  machinery  owned  not 
by  the  relator,  but  by  its  lessee.  The  petition  alleges  that  this  error  was 
without  the  knowledge  or  consent  of  the  relator,  but  it  appears  from 
the  affidavit  of  Mr.  Bell,  chief  deputy  tax  commissioner,  that  the  re- 
lator's application  for  correction  of  the  assessment  in  each  of  the  three 
years  1905, 1906,  and  1907  contained  the  following  allegations ; 
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''At  the  present  time  said  Irallclliig  and  premiaeB  are  leased  to  the  Blectric 
Testing  Laboratories,  and  that  all  the  machinery  and  apparatus  that  may 
be  on  the  premises,  and  all  the  contents  of  said  building,  at  the  present  time, 
is  owned  by  the  said  Electric  Testing  Laboratories.  That  the  value  of  any 
machinery  that  may  be  in  the  building,  therefore,  should  not  be  indlided  in 
the  value  of  said  land  and  building,  as  the  same  is  not  the  property  of  the 
said  the  New  York  Edison  Company,  and  is  not  affixed  to  the  real  estate." 

The  respondent's  brief  admits  that  the  relator  knew  of  the  error, 
for  it  states  that  the  wrong  was  continued  for  10  years  "over  our 
protest."  It  is  apparent  that  whether  the  assessment  was  ill^al,  or 
whether  it  was  merely  erroneous,  the  action  of  the  commissioners  was 
subject  to  correction  by  certiorari  proceedings,  a  method  provided  by 
the  statute.  Thus  relator's  claim  really  is  that  it  should  be  relieved 
from  the  hardship  of  having  made  a  pavment  which  it  could  have 
avoided,  if  it  had  not  carelessly  neglected  to  institute  certiorari  pro- 
ceedings. 

In  my  opinion  section  246  of  the  charter  was  not  intended  to,  and 
does  not,  include  the  right  to  procure  reimbursement  by  resort  to  the 
comptroller  and  the  board  of  estimate  and  apportionment  in  any  such 
case  as  this.  The  history  and  purpose  of  the  statute  are  set  forth  in 
People  ex  rel.  Dady  v.  Prendergast,  144  App.  Div.  308,  128  N.  Y. 
Supp.  1082,  modified  and  affirmed  203  N.  Y.  1,  96  N.  E.  103.  The 
purpose  was  to  end  the  practice  of  obtaining  special  legislation  to  en- 
able the  board  of  estimate — 

"to  audit  and  allow  as  obligations  of  the  city  dalms  made  by  various  persons 
for  work  done  or  mnterial  furnished  to  and  received  and  used  by  the  dty  for 
its  benefit,  but  which  claims  were  not  legal  claims  against  the  dty  and  en- 
forceable In  the  courts  because  of  a  failure  on  the  part  of  the  dty  to  enter 
into  a  binding  contract  therefor  in  compliance  wiUi  the  various  statutory 
provisions  regulating  and  controUlng  the  letting  of  contracts  by  the  dty.*' 

Here  the  statute  provided  a  remedy,  and  the  relator  knew  of  its 
grievance,  but  merely  neglected  to  pursue  the  remedy.  Certainly  the 
statute  was  not  enacted  to  cover  any  such  situation.  Furthermore, 
apart  from  the  statutory  relief  afforded  by  certiorari  proceedings,  this 
section  of  the  charter  was  not,  in  my  opinion,  intended  to  cover  all 
claims  that  might  in  good  morals  be  asserted  against  the  city,  but  cov- 
ered cases  only  where  the  city  had  been  benefited  by  work  done  or  ma- 
terial furnished  and  used  by  it  for  city  purposes.  Sanctioning  such  a 
course  as  that  permitted  by  the  decision  appealed  from,  so  as  to  include 
applications  for  refund  of  taxes,  would  tend  to  open  up  a  flood  of 
claims  against  the  city  and  put  it  in  the  power  of  a  temporary  admin- 
istration to  make  payments  to  favored  persons. 

It  is  also  forcefully  contended  by  the  appellant  that,  for  aught  that 
appears,  the  commissioners  may  well  have  considered  the  land  worth 
the  amount  of  the  assessment,  irrespective  of  the  machinery,  but  in 
view  of  our  interpretation  of  the  section  of  the  charter  it  is  unneces- 
sary to  consider  this  point. 

The  order  should  be  reversed,  with  $50  costs  and  disbursements,  and 
petition  dismissed,  with  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $50  costs.    Order  filed.    All  concur. 
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STAB  CJO.  V.  BRUSH,  Mayor  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    December  13,  1916.) 

1.  Constitutional  L^w  ^=»90 — Freedom  of  Press.  ^ 

An  ordinance  prohibiting  the  sale,  circulation,  or  distribution  of  par- 
ticular newspapers,  and  imposing  a  penalty  for  violation  thereof,  is  un- 
constitutional, being  an  invasion  of  the  constitutional  right  of  free  press. 

2.  Injcnotion  ^=s>105(2) — ^Enporcehent  ov  UNCoNSTiTunoNAi.  Obdinanob. 

Where  city  enacted  an  uncoinstltutilonal  ordinance  prohibiting  the  salei 
distribution,  and  circulation  of  ^particular  newspapers,  the  publisher  Is 
^  entitled  to  an  injunction  restraining  the  enforcement  thereof;    such  in- 
junction being  a  judicial  restraint  against  a  continuing  injury,  and  not 
an  Interference  with  the  criminal  law. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  Star  Company  against  Edward  F.  Brush,  as  Mayor 
of  the  City  of  Mt.  Vernon,  and  others.  From  an  order  dismissing 
plaintiff's  amended  complaint,  and  from  a  judgment  entered  on  such 
order  (172  N.  Y.  Supp.  661),  plaintiff  appeals.  Reversed,  and  defend- 
ant's motion  for  judgment  denied. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  PUTNAM, 
and  BLACKMAR,  JJ.  . 

Francis  M.  Scott,  of  New  York  City  (James  W.  Gerard  and  S.  D. 
Bowers,  both  of  New  York  City,  on  the  brief),  for  appellant. 

J.  Henry  Esser,  Corp.  Counsel,  of  Mt.  Vernon,  for  respondents. 

PUTNAM,  J.  The  ordinance,  purporting  to  be  passed  by  the  al- 
dermen and  approved  by  the  mayor  of  Mt.  Vernon,  prohibited  the  sale, 
circulation,  or  distribution  of  any  copy  or  issue  of  plaintiff's  papers, 
the  New  York  American  and  the  New  York  Evening  Journal,  from 
the  time  such  ordinance  took  effect  until  the  end  of  the  war.  The 
penalty  was  a  fine  of  $500,  or  six  months  in  the  county  penitentiary,  or 
both.    The  complaint,  as  amended,  alleged : 

"The  defendants  herein  threaten  to  and  will  undertake  and  attempt  to 
enforce  the  aforesaid  ordinance,  and  will  undertake  and  attempt  to,  and 
will  Interfere  with,  and  prevent,  the  sale  and  distribution  of  pTalntiflTs  afore- 
said newspapers,  unless  restrained  by  this  court." 

Among  other  averments,  the  complaint  showed  that  plaintiff's  in- 
come depended  on  its  circulation,  and  that  by  the  enforcement  of  such 
an  ordinance^  and  the  consequent  interference  with  the  sale,  distribu* 
tion,  and  circulation  of  its  aforesaid  newspapers,  plaintiff  would — 
"suffer  great  damage  and  injury,  not  susceptible  of  accurate  calculation 
and  determination,  and  the  property  rights  of  the  plaintiff  in  the  aforesaid 
newspapers  will  be  continuously  damaged  and  Interfered  with,  to  the  irrep* 
arable  damage  and  injury  of  the  plaintiff." 

This  averment  is  admitted  by  the  demurrer.  Damage  by  such  ordi- 
nance to  plaintiff's  property  could  not  well  be  denied. 

[1,  2]  It  is  clear  that  such  a  ban  on  a  newspaper  by  a  city  6r  mu- 
nicipality is  beyond  its  powers,  as  it  would  thereby  invade  the  consti- 

^S9»For  other  cases  see  same  topto  4  KAY-NUMBER  in  all  Key-Mumbered  DlgeeU  *  Indexes 
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tutional  rights  of  a  free  press.  Stuart  v.  Press  Pub.  Co.,  83  Aop.  Div. 
467,  82  N.  Y.  Supp.  401 ;  Ulster  Square  Dealer  v.  Fowler,  58  Misc. 
Rep.  325,  111  N.  Y.  Supp.  16.  Here  is  a  clear  property  right  subjected 
to  damage  by  an  ordinance  which  was  beyond  the  municipal  authority 
to  enact.  The  complainant's  property  is  continuously  damaged.  The 
intervention  of  the  court  is  asked,  not  to  save  complainant  from  a 
penalty,  or  to  declare  its  innocence,  but  to  stop  this  continued  injury 
by  excluding  its  papers  from  local  sale.  Such  an  injunction  is  not  an 
interference  with  the  criminal  law.  ^  Instead,  it  is  judicial  restraint 
against  such  a  continuing  injury,  which  otherwise  plaintiff  must  suffer 
without  redress.  This  is,  therefore,  a  case  for  relief  in  equity.  Mc- 
Gorie  v.  McAdoo,  113  App.  Div.  271,  274,  99  N.  Y.  Supp.  47;  Tniax 
V.  Raich,  239  U.  S.  33,  36  Sup.  Ct.  7,  60  L.  Ed.  131,  L.  R.  A.  1916D. 
545,  Ann.  Cas.  1917B,  283. 

The  case  at  bar  falls  within  the  rule  stated  in  Pomeroy's  Eq.  Reme- 
dies, that — 

"A  court  of  equity  may  in  a  proper  case  Interfere  by  injunction  to  restrain 
any  act  or  proceeding,  whether  connected  with  crime  or  not,  which  tends  to 
the  destruction  or  Impairment  of  property  or  property  rights."  Section  354, 
vol.  1,  p.  635. 

I  recommend  that  the  judgment  and  order  be  reversed,  costs  of  ap- 
peal to  abide  the  event,  and  that  defendants'  motion  for  judgment  be 
denied,  with  $10  costs.    All  concur. 


In  re  PIERCE. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    November  27,  l»i8.) 

1.  Navigable  Waters  ^=>43(1) — ^Lan dings — Right  of  Riparian  Owner. 

Where  substantially  all  of  landing  place  at  terminus  of  ferry  was  upon 
and  over  foreshore,  riparian  owner's  right  in  landing  place  would  be  sub- 
ject to  the  rights  of  public. 

2.  Ferries  ^S9l4 — Franchises— Grant — Rbvivw. 

On  appeal  from  order  of  County  Court  granting  ferry  license,  conten- 
tion of  appellant,  who  procured  prior  license  for  a  company,  that  the 
ferry  is  only  a  private  one,  will  not  be  considered. 

3.  Ferries  ^=>14— Franchise— Overlapping. 

That  public  way  at  terminus  of  ferry  is  only  20  feet  wide,  and  that 
it  would  be  necessary  for  licensee  to  use  a  dock  150  feet  in  width  to 
avoid  overlapping,  presents  no  serious  obstacle  to  granting  of  privilege 
therefor. 

4.  Ferries    ^=>14 — Privilege— Proceeding   to   Acquire — Jurisdiction. 

Under  Highway  Law,  9  270,  as  to  licenses  for  keeping,  maintaining,  and 
operating  ferries,  the  County  Court,  on  petition  for  ferry  license,  has 
jurisdiction  to  pass  upon  controverted  questions  of  fact. 

5.  ITerribs  $=:>11 — Proceeding  to  Acquire — Juri3DIotion  of  Court. 

Under  Highway  Law,  §  270,  County  Court  has  jurisdiction  to  grant 
license  for  maintaining  and  operating  a  ferry  in  a  proper  case,  whei>e 
no  license  exists. 

6.  Eminent  Domain  ^s»274(5) — Remedy  of  Owner— Injunction. 

If  licensee  has  no  title  to  property  which  he  needs  in  the  maintenance 
of  ferry,  he  may  be  restrained  from  using  such  property  until  he  ac- 
quires same  by  exercise  of  right  of  eminent  domain. 
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7.  BMiwrwT  Domain  es»n — ^Acquibing  Titi-e  to  Land— Private  Pebsons. 

That  petitioner,  to  whom  has  been  granted  license  to  maintain  and 
operate  ferry,  is  a  private  individual,. does  not  deprive  him  of  right  to 
acquire  by  eminent  domain  property  whicA  he  needs  In  maintenance  of 
ferry. 

Appeal  from  Erie  County  Court. 

Application  by  George  E.  Pierce  to  vacate,  annul,  and  cancel  the  li- 
cense of  the  Tonawanda  &  Grand  Island  Ferry  Company,  Incorporat- 
ed, and  to  grant  him  a  license  to  maintain  and  operate  a  ferry.  From 
so  much  of  an  order  of  the  Cpunty  Court  in  favor  of  petitioner  as 
grants  him  a  license  to  keep,  maintain,  and  operate  a  feiTy  across  the 
eastern  channel  of  the  Niagara  river,  from  the  city  of  Tonawanda  to 
the  town  of  Grand  Island,  and  to  collect  and  receive  ferriage  for  the 
transportation  of  travelers  and  property  over  said  ferry,  and  grants 
him  the  use  of  the  ferry  and  its  equipment  in  the  protection  of  life 
and  property,  the  Tonawanda  &  Grand  Island  Ferry  Company  and 
others  appeal.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GELIS,  and  HUBBS,  JJ. 

Ray  M.  Stanley,  of  Buffalo,  for  appellants. 
Clark  H.  Hammond,  of  Buffalo,  for  respondent. 

DE  ANGELIS,  J.  The  order  under 'review  was  granted  in  a  pro- 
ceeding taken  pursuant  to  article  10  of  the  Highway  Law  (Consol. 
Laws,  c.  25).  That  portion  thereof  particularly  applicable  is  found 
in  section  270,  and  is  as  follows : 

"The  County  Court  in  each  of  the  counties  of  this  state,  or  the  City  Court 
of  a  city,  may  grant  licenses  for  keeping  ferries  in  their  respective  coun- 
ties and  cities,  to  such  persons  as  thp  court  may  deem  proper,  for  a  term  not 
exceeding  five  years.  No  Ucense  shall  be  granted  to  a  person,  other  than  the 
owner  of  the  land  through  which  that  part  of  the  highway  adjoining  to  the 
ferry  shall  run,  unless  the  owner  is  not  a  suitable  person  or  shall  neglect  to 
apply  after  being  served  with  eight  days'  written  notice  from  such  person  of 
the  time  and  place  at  whidi  he  will  apply  for  such  license,  or,  having  ob- 
tained such  license,  shall  neglect  to 'comply  with  the  conditions  of  the  license 
or  maintain  the  ferry." 

That  part  of  the  order  frorti  which  no  appeal  has  been  taken  can- 
celed a  license  granted  to  the  Tonawanda  &  Grand  Island  Ferry  Com- 
pany, Incorporated,  upon  the  ground  that  it  failed  to  maintain  the 
ferry. 

Grand  Island  is  an  island  from  12  to  14  miles  in  length  and  about 
7  miles  in  width,  situated  in  the  Niagara  river,  and  constitutes  one  of 
the  towns  of  the  county  of  Erie.  As  we  all  loiow,  the  general  direc- 
tion of  the  Niagara  river  is  northerly.  The  general  direction  of  the 
long  way  of  Grand  Island  is  northerly  and  southerly.  The  ferry  in 
question  runs  from  the  mainland  at  a  point  west  of  the  state  bridge 
over  the  Erie  Canal  in  front  of  great  lot  87  in  the  city  of  Tonawanda, 
in  the  county  of  Erie,  across  the  easterly  channel  of  the  Niagara  river, 
to  the  landing  and  docks  of  the  White  Haven  fartn  in  the  town  of 
Grand  Island.    The  land  where  the  westerly  terminus  of  the  ferry  ends 
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has  been  owned  since  the  year  1904  by  the  appellant  Frederick  L.  Mes- 
mer,  subject  to  the  public  rights  therein,  in  connection  with  the  ferry. 
There  is  another  ferry,  known  as  the  upper  ferry,  which  crosses  the 
east  channel  of  the  river  from  Grand  Island  to  Buffalo,  maintained  and 
operated  by  the  Buffalo  &  Grand  Island  Ferry  Company.  The  city  of 
Buffalo  and  the  city  of  Tonawanda  are  about  10  miles  apart. 

There  seems  to  be  no  doubt  that  the  ferry  which  is  the  subject  of 
this  litigation  is  a  public  necessity.  On  the  2d  day  of  December,  1914, 
the  County  Court  of  Erie  county,  pursuant  to  statute,  granted  a  li- 
cense to  the  appellant  the  Tonawanda  &  Grand  Island  Ferry  Com- 
pany, Incorporated,  to  maintain  and  operate  the  ferry  in  question  for 
the  period  of  five  years  from  the  1st  day  of  December,  1914.  That  or- 
der was  granted  upon  the  petition  of  such  company,  verified  by  Fred- 
erick L.  Mesmer,  such  appellant,  the  president  of  the  company,  and  his 
written  consent,  in  which  he  in  express  terms  joined  in  the  application 
for  the  license.  This  company  operated  the  ferry  until  May  15,  1918, 
at  which  time  the  company  ceased  to  operate  the  ferry,  and  the  ferry 
has  not  been  operated  since  that  date.  In  the  petition  for  that  license 
there  are  these  allegations : 

''That  your  petitioner  and  its  immediate  successors  have  maintained  and 
operated  a  ferry  for  a  nwmber  of  years,  at  least  twenty-five,  from  the  landing 
directly  west  of  the  state  bridge  over  the  Erie  Canal  in  front  of  great  lot  87 
in  the  city  of  Tonawanda,  in  the  county  of  £rie,  New  York,  across  the  east 
channel  of  the  Niagara  river,  to  the  landing  on  the  farm  known  as  the  White 
Haven  farm,  in  the  town  of  Grand  Island,  county  and  state  aforesaid.  That 
your  petitioner  desires  a  license  to  keep,  maintain,  and  operate  a  ferry  at 
the  same  place.  That  your  petitioner  is  the  lessee  of  the  landings,  do<^ 
wharves,  and  piers,  both  on  the  main  shore  and  mi  Grand  Island,  where  said 
ferry  lands,  subject  only  to  the  rights  of  the  puhUo  arid  the  state  of  New 
York  in  said  premises,    •    •    • 

"Your  petitioner  further  states:  That  Frederick  L.  Mesmer  is  the  owner 
and  lessor  of  the  landings  to  be  used  and  occupied  by  your  petitioner,  and 
has  and  does  consent  to  this  application,  which  conseut  is  hereafter  set 
forth.  •  •  •  That  this  ferry  is  necessary  for  the  convenience  and  ac- 
commodations of  the  public  across  Niagara  river  at  the  place  aforesaid."  (The 
underscoring  Is  mine.) 

The  order  under  review  was  granted  upon  the  verified  petition  of 
the  petitioner,  a  resolution  of  the  town  board  of  the  town  of  Grand 
Island,  a  copy  of  the  order  of  the  County  Court  granting  the  license  to 
the  Tonawanda  &  Grand  Island  Ferry  Company,  Incorporated,  and  a 
copy  of  the  petition  and  consent  upon  which  that  order  was  granted, 
read  in  favor  of  the  petitioner,  and  the  two  affidavits  of  Frederick  L. 
Mesmer  and  the  affidavit  of  John  L.  Nice,  read  in  opposition.  No 
other  evidence  was  taken  and  none  asked  for.  No  question  is  raised 
regarding  the  eastern  terminus  of  the  ferry. 

[1]  Unfortunately  there  is  not  in  the  papers  any  definite  descrip- 
tion of  the  public  roadway  leading  from  the  western  terminus  of  the 
ferry  to  the  main  highway.  The  language  of  the  petition,  however,  is 
broad  enough  to  show  that  such  a  public  way  existed  and  had  existed 
for  all  the  years  of  the  existence  of  the  ferry.  I  think  that  the  County 
Court  passed  upon  this  question  favorably  to  the  respondent  upon  evi- 
dence sufficient  to  sustain  the  finding.  There  is  no  evidence  that  the 
appellant  Mesmer  had  anything  more  than  the  usual  interest  of  a  ri- 
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parian  owner  in  the  foreshore  on  the  eastern  front  of  his  farm.  The 
evidence  does  not  definitely  fix  the  location  of  the  dock  or  landing  place 
at  the  we^ern  terminus  of  the  ferry,  but  it  may  be  assumed  that  sub- 
stantially all  of  the  same  was  upon  and  over  the  foreshore,  and  there- 
fore, in  any  event,  subject  to  the  right  of  the  public  to  use  the  same. 
City  of  Buffalo  v.  D.,  L.  &  W.  R.  R.  Co.,  190  N.  Y.  84,  96,  82  N.  E. 
513,  16  L.  R.  A.  (N.  S.)  506. 

[2]  The  force  of  the  claim  of  the  appellant  Mesmer  seems  to  be 
that  this  ferry  is  only  a  private  ferry,  although  that  claim  is  not  made 
in  so  many  words.  That  position  is  so  inconsistent  with  that  taken 
when  the  license  of  December  2,  1914,  was  obtained,  and  with  the  his- 
tory and  all  the  circumstances  of  the  case,  as  not  to  entitle  it  to  serious 
consideration. 

[8]  The  suggestion  of  Mesmer  that,  in  any  event,  the  public  way  at 
the  western  terminus  of  the  ferry  is  only  20  feet  in  width,  and  that  it 
would  be  necessary  for  the  respondent  to  use  a  dock  150  feet  in  width 
to  avoid  overlapping,  has  no  validity,  as  already  shown.  The  problem 
of  overlapping  presents  no  serious  difficulty,  as  will  appear  by  refer- 
ence to  the  case  of  Morse  v.  Wheeler,  68  App.  Div.  428,  73  N.  Y. 
Supp.  930,  affirmed  on  the  opinion  of  this  court  in  175  N;  Y.  502,  67 
N.  E.  1085. 

[4]  The  counsel  for  the  appellants  urg^  upon  our  consideration  the 
proposition  that  the  County  Court  had  no  jurisdiction  to  pass  upon 
controverted  questions  of  fact.  I  do  not  think  that  that  proposition  can 
be  successfully  maintained.  The  general  legislation  for  the  licensing 
of  ferries,  preceding  article  10  of  the  present  Highway  Law  in  this 
state,  began  as  far  back  as  chapter  64  of  the  Laws  of  1797.  After  that 
csrnie  an  act,  entitled  "An  act  concerning  ferries,"  passed  April  5,  1813 
(2  R.  L.  1813,  p.  210,  §  2).  Later  came  part  1,  chapter  16,  title  2,  R.  S., 
chapter  568  of  the  Laws  of  1890,  and  chapter  330  of  the  Laws  of 
19(^.  Preceding  and  concurrent  with  all  this  legislation  there  were 
many  special  acts  ol  the  L^islature  establishing  and  providing  for- fer- 
ries. My  attention  has  not  been  directed  to  any  case  limiting  the  ju* 
risdiction  of  the  County  Court,  or  its  predecessor,  the  Court  of  Com- 
mon Pleas,  in  granting  licenses  for  ferries. 

[5-7]  If  I  am  mistdcen  in  the  view  that  the  County  Court  is  clothed 
with  jurisdiction  to  pass  upon  all  controverted  questions  of  fact  in  ap- 
plications for  licenses  to  maintain  and  operate  ferries,  it  certainly  must 
have  jurisdiction  to  grant  a  license,  in  a  proper  case,  where  no  license 
exists,  and,  if  the  licensee  in  that  case  finds  himself  without  title  to 
5ome  property  which  he  needs  in  the  maintenance  and  operation  of  the 
ferry,  he  mav  be  restrained  from  the  use  of  that  property  in  a  suit  in 
equity  until  he  acquires  the  same  under  the  provisions  oi  law  for  the 
exercise  of  the  right  of  eminent  domain.  In  one  of  the  briefs  the  state- 
ment is  made  that  a  suit  is  already  pending  to  determine  the  title  to 
property  referred  to  in  the  petition  herein.  The  fact  that  the  petitioner 
in  the  matter  now  before  the  court  chances  to  be  an  individual  would 
not  deprive  him  of  the  benefit  of  the  right  of  eminent  domain.  Lewis 
on  Eminent  Domain  (3d  Ed.)  §  253. 

It  follows  from  the  foregoing  that  the  order  appealed  from  should 
be  affirmed,  with  costs.    All  concur. 
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OLSHANSKY  v.  PRENSKT. 

(Supreme  Court,  Appellate  Dlvislou,  Second  Department.    December  13,  1918.> 

Witnesses   ^=>79(2) — Competency— Age— Examination   and    Dctfebmination 
BY  Court. 

Witnesses  being  presumed  to  have  the  requisite  discretion  and  under- 
standing only  if  over  14  years,  party  against  whom  witnesses  under  8 
years  are  offered  is  entitled,  under  Code  Civ.  Proc.  §  850,  before  they  are 
sworn,  to  have  the  court  examine  them  as  to  their  capacity  and  extent 
of  knowledge,  and  pass  judgment  on  their  competency. ' 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Sylvia  Olshansky,  an  infant,  by  Samuel  Ofehansky,  her 
guardian  ad  litem,  against  Nathan  Prensky,  for  personal  injuries  to 
plaintiff  from  falling  down  a  stairs  in  a  tenement  house  owned  or 
controlled  by  defendant.  From  a  judgment  for  plaintiff,  and  from 
an  order  denying  motion  to  set  aside  the  verdict  and  for  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

William  Dike  Reed,  of  New  York  City  (William  B.  Shelton,  of 
New  York  City,  on  the  brief),  for  appellant. 

Louis  Phillips,  of  Brooklyn  (Samuel  Goldstein,  of  New  York  City, 
on  the  brief),  for  respondent. 

BLACKMAR,  J.  The  judgment  recovered  by  the  plaintiff  rests 
upon  the  testimony  of  two  children — one,  the  plaintiff,  who  was 
about  6  years  and  8  months  old  at  the  time  of  the  trial,  and  the  other 
her  playmate,  then  7  years  and  6  months  old.  The  plaintiff,  when 
called  as  a  witness,  was  admitted  and  sworn  over  the  protest  of  de- 
fendant's counsel,  without  any  preliminary  inquiry  by  the  presiding 
justice  as  to  her  intelligence  or  appreciation  of  her  duty  to  tell  the 
truth.  The  other  child  was  also  sworn  without  such  examination. 
We  think  that  the  judgment  cannot  be  sustained.  When  there  is  called 
as  a  witness  a  child  of  such  tender  years  that  his  competency  is  in 
doubt,  it  is  the  duty  of  the  presiding  judge  to  examine  him  before  he 
is  sworn,  "to  ascertain  his  capacity  and  the  extent  of  his  knowledge," 
Section  850,  Code  Civ.  Proc.    It  has  been  said  that — 

"If  a  witness  is  over  fourteen  years  of  age  the  law  presumes  him  to  pos- 
sess the  requisite  discretion  and  understanding.  If  under  that  age,  the  duty 
devolves  upon  the  trial  court,  in  the  exercise  of  a  soimd  discretion,  to  de 
terniitie  whether  the  witness  has  the  requisite  capacity  and  intelligence." 
People  V.  Unzey,  79  Hun,  23,  29  N,  Y.  Supp.  560. 

In  the  law  of  evidence  governing  the  trial  of  criminal  cases,  the 
age  of  12  years  is  adopted  as  the  time  when  the  law  presumes  com- 
petency. Section  392  of  the  Code  of  Criminal  Procedure.  That  age, 
instead  of  14  years,  as  in  People  v.  Linzey,  might  well  be  adopted  in 
civil  trials.  The  party  against  whom  the  witness  is  called  is  entitled 
to  the  judgment  of  the  court  as  to  the  witness'  competency  before 
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he  IS  sworn,  and,  as  is  said  in  Hughes  v..  D.,  G.  H.  &  M.  Rv.  Co.,  65 
Mich,  at  page  16,  31  N.  W.  605 : 

''As  Oie  prelimliiary  Inquiry  cannot  be  and  is  not  under  oath,  there  is 
the  strongest  reason  for  very  careful  action  by  the  Judge  himself  on  his 
official  responsibility." 

Many  of  the  reasons  once  assigned  for  the  sanction  of  an  oath  are 
no  longer  regarded.  See,  for  illustration,  Jackson  v.  Gridley,  18 
Johns.  98.  But  all  are  agreed  that  a  witness  must  be  under  pressure 
of  some  influence  arising  out  of  the  solemnity  of  the  occasion^  beyond 
the  ordinary  obligation  of  truth-telling.  It  is  this  pressure  which  the 
oath  or  affirmation,  with  the  consequences  of  its  breach,  furnishes.  Of 
this  the  witness  must  have  some  conception ;  and  to  determine  whether 
he  has  or  not  is  the  function  and  duty  of  the  court,  and  not  of  the 
jury.  Wheeler  v.  United  States,  159  U.  S.  523,  16  Sup.  Ct.  93,  40 
L.  Ed.  244;  People  v.  McNair,  21  Wend.  609.  We  highly  approve 
the  test  as  formulated  by  Justice  Brewer  in  the  Wheeler  Case,  that 
the  question  of  competency — 

^depends  on  the  capacity  and  intelligence  of  the  child,  his  appredntlon  of 
the  difference  between  truth  and  falsehood,  as  well  as  of  his  duty  to  tell  the 
former." 

The  learned  justice  who  presided  made  no  such  preliminary  inquiry, 
but  insisted  on  swearing  the  child  unless  defendant  would  consent  to 
waive  the  oath.  The  rights  of  the  defendant  were  therefore  not  pro- 
tected by  the  ruling  of  the  court  on  the  witness'  competency,  made 
after  examination,  to,  in  the  words  of  the  Code,  ascertain  her  capacity 
and  the  extent  of  her  knowledge. 

For  this  reason  we  think  that  the  judgment  and  order  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 


SISSOX,  state  Bxcise  Com'r,  v.  HARVEY. 
(Supreme  Court,  Appellate  Division,  First  Department.     December  6.  1018.) ' 

1.  Intoxicating  Liquobs  ^s»88(d) — ^Action  on  Liquor  Tax  Bond. 

In  action  by  state  commissioner  of  excise  on  a  liquor  tax  bond  con- 
ditioned tbat  defendant  would  not  violate  the  Liquor  Tax  I^w,  It  was 
not  Incumbent  on  plaintiff  to  establlfih  all  of  violations  chanced,  but  if 
he  showed  by  the  uneontroverted  evidence  a  single  violation  he  was  en- 
titled to  reeover. 

2.  Intoxioatxng  Liquobs  €=s>88(4)— Sale  to  GuEsra — ^Burden  of  Proof. 

Sale  of  liquor  at  defendants  hotel  on  Sunday  being  uncontroverted, 
defendant,  In  action  on  liquor  tax  bond,  had  the  burden  of  showing  that 
sales  were  to  guests  only. 

3.  Intoxicating  Liquors  «s>88(4) — Liquob  Tax  Bond  —  Violation  —  Evi- 

OKNCE. 

In  action  by  state  oonunlssloner  of  excise  on  liquor  tax  bond  condi- 
tioned that  defendant  would  not  violate  the  Liquor  Tax  I^w,  held,  that 
defendant  failed  to  sustain  burden  of  showing  that  sales  of  liquor  made 
at  his  hotel  on  Sunday  were  made  to  guests; 
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4.   lNT0^CATIN<»'LrQnO&S  ^=»146(7)->^9EBVkKO  Ll<inOB  XflTH  MbaLB— "GUBBT." 

One  to  whom  liquor  was  served  in  a  hotel  on  Sui^ay  was  not  a 
"guest,?  within  Liquor  Tax  Law,  unless  his  conduct  was  such  as  to  in- 
dicate to  a  peirson  of  ordinary  Inftelligence  tbat  he  resorted  to  hotel  in 
good  faith  to  ohtain  a  meal,  and  that  the  liquor  ordered  by  him  was 
an  incident  to  the  meal. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Guest.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Herbert  S.  Sisson,  as  Commissioner  of  Excise  of  the  State 
of  New  York,  against  Stephen  Harvey.  From  a  judgment  on  a  ver- 
dict for  defendant,  and  from  a  denial  of  a  motion  for  a  new  trial,  plain- 
tiff appeals.    Reversed,  and  judgment  ordered  for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Harry  D.  Sanders,  of  Buffalo  (T.  Channon  Press,  of  New  York  City, 
of  counsel),  for  appellant. 

Harry  Kopp,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  defendant  was  the  proprietor  of  the  Park- 
way Hotel,  at  No.  2  East  110th  street,  which  is  at  the  southeasterly 
corner  of  Fifth  avenue,  in  the  borough  of  Manhattan,  New  York.  On 
the  20th  day  of  September,  1916,  he  duly  obtained  a  certificate  author- 
izing him  to  traffic  in  liquors  on  said  premises  during  the  ensuing  liquor 
tax  year,  and  executed  a  bond  in  the  penal  sum  of  $1,800,  conditioned, 
among  other  things,  as  required  by  the  Liquor  Tax  Law  (Consol.  Laws 
c.  34),  that  he  would  not  violate,  or  suffer  or  permit  the  violation  of, 
the  provisions  of  that  law,  and  in  lieu  of  sureties  he  caused  to  be  ex- 
ecuted and  delivered  to  the  plaintiff  a  certificate  of  deposit  in  the  sum 
of  $2,000,  indorsed  payable  to  the  state  commissioner  of  excise.  The 
complaint  charges,  among  other  things,  that  on  the  3d  day  of  June, 
and  the  1st  and  8th  days  of  July,  thereafter,  which  were  Sundays, 
the  defendant  wrongfully  and  unlawfully  trafficked  in  liquor  on  the 
premises  by  selling  and  delivering  beer  to  certain  named  individuals, 
to  be,  and  which  was,  drunk  on  the  premises.  The  answer  put  in  issue 
the  material  allegations  of  the  complaint,  and  pleaded  that  the  defend- 
ant was  the  keeper  of  an  hotel,  and  that  any  sales  made  were  made  to 
guests  with  their  meals,  and  not  in  the  barroom. 

On  the  trial  all  of  the  material  facts,  with  the  exception  of  those  re- 
lating to  said  specific  violations  of  the  Liquor  Tax  Law,  were  admitted, 
and  it  was  also  admitted  that  the  defendant  was  conducting  an  hotel 
within  the  meaning  of  the  Liquor  Tax  Law,  which  entitled  him  to  sell 
liquor  to  his  guests  with  their  meals  on  Sunday.  There  is  some  con- 
flict in  the  testimony,  but  it  really  only  relates  to  the  point  as  to  whether 
the  defendant's  employes  suggested  to  those  ordering  drinks  that  they 
would  have  to  order  food  in  order  to  be  furnished  drinks,  and  that  con- 
flict exists  only  with  respect  to  the  sales  on  the  first  and  last  day. 
Three  agents  of  the  excise  department  testified  that  they  visited  the 
defendant's  place  of  business  on  the  3d  of  June  and  ordered  beer ;  that 
the  waiter  said  that  they  would  have  to  order  something  to  eat,  where- 
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upon  one  of  them  said  that  they  did  not  desire  anything  to  eat,  btit  to 
bring  them  the  cheapest  food  on  which  they  could  get  a  drink ;  that 
the  waiter  suggested  ham  sandwiches,  and  brought  them  three  glasses 
of  beer  and  three  ham  sandwiches;  that  they  paid  15  cents  for  the 
beer  and  30  cents  for  the  sandwiches;  that  after  drinking  the  beer, 
and  without  touching  or  tasting  the  sandwiches,  they  ordered  cigars 
and  another  round  of  beer,  and  a  beer,  but  no  sandwich,  for  the  waiter ; 
and  that  he  drank  with  them,  and  that  drinks  were  ordered  by  and  fur- 
nished to  others  under  like  circumstances.  One  Schoessow,  who  tes- 
tified that  he  was  the  only  waiter  there  on  that  day,  called  by  the  de- 
fendant, stated  that  he  did  not  remember  the  special  agents,  but  could 
not  say  that  they  were  not  there,  and  admitted  that  he  might  have  serv- 
ed them  on  that  day  j  but  he  denied  that  he  had  any  such  conversation 
as  that  to  which  they  testified,  or  that  he  suggested  that  they  or  any 
one  else  order  something  to  eat  as  a  condition  of  obtaining  drinks,  or 
that  he  served  them,  or  any  one,  without  a  meal  being  ordered. 

Two  special  agents  testified  that  they  visited  the  premises  on  the  8th 
of  July,  and  ordered  beer,  and  that  the  waiter  said  that  they  woukl 
have  to  have  a. sandwich;  that  one  of  the  agents  replied  that  they  did 
not  want  anjrthing  to  eat,  to  which  the  waiter  answered  that  they  would 
have  to  take  a  sandwich  in  order  to  get  the  drinks ;  that  they  there- 
upon ordered  the  beer  and  sandwiches,  and  a  glass  of  beer  for  the 
waiter,  which  were  served ;  and  that  the  beer  was  drunk,  but  that  the 
sandwiches  were  not  eaten.  The  same  waiter  who  testified  with  re- 
spect to  June  3d  testified  for  the  defendant  concerning  the  alleged  sales 
of  July  8th,  substantially  to  the  same  effect  as  he  had  testified  with 
respect  to  June  3d. 

Two  special  agents  testifiied  that  they  visited  the  premises  on  July 
1st  and  ordered  Deer,  and  that  the  waiter  said  that  they  would  have 
to  order  food;  that  they  answered  that  they  did  not  care  to  eat,  to 
which  the  waiter  replied  that  he  would  have  to  serve  a  sandwich  and 
charge  them  therefor,  whereupon  one  of  them  said  for  him  to  go 
ahead,  but  to  make  it  cheap,  as  they  did  not  wish  to  eat,  and  that  he 
brought  diem  beer  and  sandwiches,  for  which  they  paid ;  and  that  oth- 
ers were  in  the  place  at  the  time,  drinking  beer,  without  meals  other 
than  sandwiches.  The  defendant's  manager,  one  Schaefer,  called  by 
the  defendant,  testified  that  he  was  in  charge  and  took  all  orders  on 
that  day ;  that  he  remembered  one  of  the  special  agents  and  a  conver- 
sation with  him,  and  he  had  an  indistinct  recollection  concerning  the 
other,  and  that  he  recalled  the  incident  on  account  of  seeing,  after  they 
had  departed,  that  they  had  left  part  of  the  sandwiches  on  the  table, 
which  aroused  his  suspicion ;  that  they  came  in  and  asked  for  a  drink, 
and  he  handed  them  a  bill  of  fare,  saying,  "You  will  have  to  buy  a 
meal ;  we  do  not  serve  drinks  here  without  meals,"  and  drew  their  at- 
tention to  a  sign  to  that  effect  on  the  wall,  and  told  them  to  pick  out 
anything  they  liked,  and  said  to  them,  "It  is  not  up  to  me  to  tell  you 
what  you  wajnt  to  eat ;  for  my  part  you  can  eat  a  pretzel ;  here's  the 
bill  of  fare ;  pick  out  what  you  want ;"  and  that  thereupon  one  of  the 
special  agents  said,  "Bring  us  two  ham  sandwiches,"  to  which  he  re- 
plied, "All  right,  if  you  call  that  a  meal,  I  will  bring  two  ham  sand- 
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wiches ;"  and  that  he  brought  the  sandwiches  and  two  glasses  of  beer, 
and  charged  them  30  cents, 

[1]  While  it  might  be  said  that  the  testimony  of  the  special  agents 
with  respect  to  sales  on  the  first  and  last  date  was  controverted  to  some 
extent  concerning  the  material  fact  as  to  whether  drinks  were  first  or- 
dered, whereupon  the  waiter  suggested  that  they  must  order  some- 
thing to  eat  before  they  could  be  served  with  drinks,  there  is  no  con- 
flict in  the  testimony  on  that  point  with  respect  to  the  sales  on  the  1st  - 
of  July,  for  the  testimony  of  the  defendant's  manager  clearly  shows 
that  he  understood  that  the  special  agents  had  come,  not  to  obtain  a 
meal,  but  to  obtain  drinks,  and  that  he  pointed  out  to  them  the  way 
they  could  obtain  the  drinks,  viz.  by  ordering  something  to  eat  and  by 
suggesting  to  them  that  even  a  pretzel  would  answer.  It  is  not  incum- 
bent on  the  plaintiff  to  establish  all  of  the  violations  charged.  If  a 
single  violation  was  shown  by  uncontroverted  evidence,  he  was  entitled 
to  recover. 

[2-4]  At  the  close  of  the  evidence  his  counsel  duly  moved  for  judg- 
ment, and  excepted  to  the  denial  of  the  motion.  The  sale  of  the  liquor 
was  uncontroverted.  That  cast  the  burden  on  the  defendant  of  show- 
ing that  the  sales  wfere  made  to  guests  of  the  hotel.  Matter  of  Clem- 
ent, 117  App.  Div.  5,  102  N.  Y.  Supp.  37;  Cullinan  v.  O'Connor,  100 
App.  Div.  142,  91  N.  Y.  Supp.  628;  People  v.  Clark,  61  App.  Div. 
500,  70  N.  Y.  Supp.  594;  Matter  of  Schuyler,  63  App.  Div.  206,  71 
N.  Y.  Supp.  437.  The  defendant  did  not  sustain  that  burden,  for  on 
the  uncontroverted  testimony  the  situation  presented  by  the  call  of 
the  special  agents  at  the  defendant's  place  of  business  on  July  1st,  at 
least,  and  their  sitting  down  at  a  table  and  ordering  drinks,  without 
in  any  manner  suggesting  that  they  were  desirous  of  obtaining  any- 
thing to  eat,  was  not  "such  as  to  indicate  to  a  person  of  ordinary  in- 
telligence*' that  they  had  resorted  there  in  good  faith  to  obtain  a  meal, 
and  that  the  liquor  they  ordered  after  the  defendant's  manager  inform- 
ed them,  in  the  manner  stated  by  him,  that  drinks  were  not  served  with- 
out meals,  and  that  they  might  order  anything  they  liked  to  eat,  and 
that  even  a  pretzel  would  answer,  was  an  incident  to  the  sandwiches  or- 
dered as  meals  on  this  suggestion  of  the  manager,  which  is  now  the 
well-settled  rule  by  which  the  question  as  to  whether  one  to  whom 
liquor  has  been  served  at  an  hotel  on  Sunday  was  or  was  not  a  guest. 
Farley  v.  Bronx  Bath  &  Hotel  Co.,  163  App.  Div.  459,  148  N.  Y.  Supp. 
'579;  Matter  of  Clement,  supra;  Cullinan  v.  O'Connor,  supra;  Far- 
ley V.  Buttner,  165  App.  Div.  343,  150  N.  Y.  Supp.  914. 

It  follows  that  the  order  and  judgment  should  be  reversed,  with 
costs,  and  judgment  awarded  in  favor  of  plaintiff,  in  accordance  with 
the  prayer  of  the  complaint,  and  for  costs  upon  its  motion  for  judg- 
ment at  the  close  of  the  evidence.    Order  filed.    All  concur. 
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BROWN  T.  WH-KUS  et  aL 

(Supreme  Court,  Appellate  DivUion,  First  I>^;)artmeQt    December  6,  1918.) 

Malicious  Pbosbcution  ^=»47— Complaint. 

Complaint,  though  alleging  a  conspiracy,  held  to  state  a  cause  of  ac- 
tion f<Hr  malicious  prosecution,  participated  In  by  the  yarlous  defendants. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  M.  Brown  against  Harry  Wilkus,  impleaded  with 
others.  From  an  order  granting  the  motion  of  the  named  defendant 
for  judgment  on  the  pleadings,  and  dismissing  the  complaint,  and  from 
a  judgment  entered  thereon,  plaintiflf  appeals.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Goldstein  &  Goldstein,  of  New  York  City  (David  Goldstein,  of  New 
York  City,  of  counsel,  and  J.  M.  Brown,  of  New  York  City,  on  the 
brief),  for  appellant. 

Isaac  Steinhaus,  of  New  York  City,  for  respondent. 

MiERRELL,  J.  This  action  was  brought  to  recover  of  the  defend- 
ants damages  which  plaintiflf  claims  to  have  sustained  by  reason  of 
malicious  prosecution,  instituted  and  carried  on  by  the  respondent  and 
the  other  defendants,  with  whom  he  is  impleaded.  The  defendant- 
respondent,  Harry  Wilkus,  appeared  separately  and  answered,  and 
moved  for  judgment  on  the  pleadings,  dismissing  the  complaint,  as 
^;ainst  said  moving  defendant.  The  motion  was  granted  at  Special 
Term,  upon  the  ground  that  the  complaint  did  not  state  a  cause  of  ac- 
tion against  said  defendant.  From  the  order  granting  defendant's  mo- 
tion for  judgment  on  the  pleadings,  and  dismissing  plaintiflp's  com- 
plaint, and  from  the  judgment  entered  thereon,  the  pmintifF  brings  this 
appeal. 

I  think  the  order  dismissing  the  complaint  and  directing  judgment 
upon  the  pleadings  in  defendant's  favor  was  improperly  made.  A 
perusal  of  the  complaint  convinces  me  that  the  plaintiflf  had  therein 
set  forth  facts  suflficient  to  charge  the  respondent  as  a  joint  tort-feasor 
with  his  fellow  defendants,  and  that  said  complaint  contains  all  neces- 
sary allegations  to  constitute  a  cause  of  action  against  said  respondent 
for  malicious  prosecution.  The  plaintiflf  alleges  that  the  defendants, 
including  the  respondent,  '^conf ederated  and  conspired  together  for  the 
purpose  of  instituting  a  false  and  malicious  criminal  prosecution  against 
this  plaintiflf  upon  the  chai^ge  of  'grand  larceny,'  and  to  cause  his  ar- 
rest and  prosecution  thereunder."    The  complaint  further  alleges : 

'*That  on  or  about  the  2d  day  of  March,  1915,  the  defendant  Henry  Hams, 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  caune 
whatsoever  therefor,  and  well  knowing  the  same  to  be  whoUy  false  and 
untrue,  charged  this  plaintiff  with  the  crime  of  'grand  larceny'  before  Hon. 
Charles  W.  Appleton,  a  city  magistrate  of  the  city  of  New  York,  and  then 
and  there,  in  the  prosecution  of  audi  charge,  sulMcribed  and  made  oath,  be- 
fore said  magistrate,  to  a  certain  Information  on  oath,  falsely  charging  this 
plaintiff  with  having  committed  the  crime  of  'grand  larceny,'  at  the  said  city 
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of  New  York,  and  praying  that  proceedings  should  be  taken  for  the  arrest  of 
this  plaintiff,  and  that  this  plaintiff  be  required  to  answer  for  this  alleged 
crime,  and  that  the  defendants  Isidore  Relley,  Harry  A,  WUkus,  and  Samuel 
KoUer,  on  said  day,  Ut  aid  of  the  said  connpiraey,  and  as  a  part  thereof,  also 
made  certain  corroborating  affidavits  on  oath,  In  support  of  the  said  infor- 
mation so  falsely  and  maliciously  made  as  aforesaid  against  this  plaintiff." 

The  complaint  further  alleges  the  issuance  and  delivery  to  a  police 
officer  of  a  warrant  for  plaintiff's  arrest,  and  his  subsequent  arrest 
•thereunder  and  his  restraint  and  subjection  to  humiliation  and  disgrace 
as  a  common  criminal ;  that  the  plaintiff  was  arraigned  before  said  city 
magistrate  for  said  alleged  crime,  and,  pleading  not  guilty  to  said 
charge,  was  thereupon  held  for  examination  thereon.  By  the  sixth 
clause  of  the  complaint  the  plaintiff  further  alleges : 

"That  thereafter,  and  upon  the  hearing  of  said  charge /before  said  magis- 
trate, the  said  defendants  Henry  Harris  and  Samnel  KoUer  gave  false  and 
malicious  testimony  in  sni^port  of  said  diarge,  and  that  in  purswmce  of  the 
conspiraoif  heretofore  mentioned  the  said  defendants  Isidore  BeUey  and  Harrtf 
Wilkus  also  gave  evidence  in  support  of  said  charge,  and  tJiat  thereupon  this 
plaintiff  was  held  to  await  the  action  of  the  grand  Jury  of  the  county  of  New 
York  upon  said  diaiige  of  'grand  larceny'  falsely  and  inaliet<Htslif  instituted 
as  aforesaid:' 

The  complaint  then  alleges  the  presentation  to  the  grand  jury  of  the 
said  charge  so  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause  whatever  made,  and  that  said  defendants  then  well  knew 
the  said  charge  so  made  to  be  wholly  false  and  imtrue,  and  that  the 
said  defendants  falsely  and  maliciously  and  without  any  reasonable  or 
probable  cause  procured  the  said  grand  jurv  to  find  and  present  to  the 
Court  of  General  Sessions  of  the  Peace  of  the  County  of  New  York 
an  indictment  against  this  plaintiff  for  said  alleged  "grand  larceny." 
The  complaint  further  alleges,  as  the  result  of  such  indictment,  the 
arraignment  of  the  plaintiff  before  said  Court  of  General  Sessions  and 
his  plea  of  not  guilty  to  such  indictment.  The  tenth  paragraph  of  the 
complaint  conclusively  connects  respondent  with  the  tort.  Therein  it 
is  alleged : 

"That  thereafter  a  trial  was  had  before  the  said  Court  of  General  Sessions 
of  the  County  of  New  York,  and  that  upon  the  said  trial,  upon  informatioQ 
and  belief,  in  furtherance  of  the  conspiracy  hereinbefore  mentioned,  the  de- 
fendants Isidore  Beiley,  Barry  Wilkus,  Henry  Harris,  Samuel  KoUer,  and 
Herman  M.  Schaap  gave  false  and  malicious  testimony  in  support  of  said 
charge  of  'grand  larceny,*  against  this  plaintiff." 

The  complaint  further  alleges  the  trial  and  acquittal  of  the  plaintiff 
under  said  indictment,  and  that  by  reason  of  such  unlawful  and  mali- 
cious prosecution  the  plaintiff  was  deprived  of  his  liberty,  was  subject- 
ed to  great  indignity  and  humiliation,  and  pain  and  distress  of  mind 
and  body,  and  was  held  up  to  scorn  and  ridicule,  was  injured  in  his 
character  and  reputation,  made  the  subject  of  public  comment,  and 
suffered  other  injuries,  to  his  damage  in  the  sum  of  $25,000. 

I  think  this  complaint  was  entirely  sufficient  to  charge  the  respond- 
ent with  responsibility  with  the  other  defendants  for  such  wrong  com- 
mitted upon  plaintiff.  The  complaint  alleges  a  concerted  action  on 
the  part  of  all  of  the  defendants,  including  the  respondent,  to  institute 
a  false  and  malicious  criminal  prosecution  of  the  plaintiff,  and  that 


Digitized  by 


Google 


Sup.jCt.)  XASDizai8AX»  y.  TAtBHTiinii  Ses 

withpat  any  rest JCHiaUe  ot  probable  ckuse  therefor,  and  weff*  knowiiig 
the  same  to  be  wholly  false  and  imtme,  a  charge  was  niade  against 
the  plaintiflf,  and  that  such  charge  Was  supported  by  affidavits  on  oath 
made  by  the  respondent  and  other  defendants. in  aid  of  the  said  con- 
spiracy, and  in  support  of  an  information  falsely  and  maliciously  made 
against  the  plaintiff  charging  him  with  the  crime  of  "gr^^^^  larceny" ; 
that  both  upon  the  hearing  before  the  magistrate,  when  plaintiff  was 
first  arraigned,  and  as  the  result  of  which  he  was  held  to  await  the 
action  of  the  grand  jury,  and  also  upon  the  trial  under  the  indictment 
found  against  the  defendant,  this  respondent,  with  the  other  defend- 
ants, in  pursuance  of  the  conspiracy  above  mentioned,  gave  false  and 
malicious  testimony  in  support  of  the  false  charge  of  grand  larceny 
so  made  against  the  plaintiff. 

The  complaint  sets  forth  every  essential  for  a  cause  of  action  for 
malicious  prosecution.  While  it  is  therein  charged  that  the  defendants 
conspired  and  confederated  together,  yet  a  careful  perusal  of  the  plead- 
ing leaves  no  doubt  that  the  gravamen  of  the  action  was  malicious  pros- 
ecution. The  allegations  of  the  complaint  as  to  a  confederation  and 
conspiracy  of  the  defendants  merely  connected  the  defendants  in  their 
concerted  action  to  injure  plaintiff  through  their  wrongful  and  mali- 
cious prosecution  of  him,  and  only  served  to  connect  the  respondent 
with  the  transaction  and  to  make  him  responsible  for  the  acts  and  dec- 
larations of  those  with  whom  he  was  associated.  Dalury  v.  Rezinas, 
183  App.  Div.  456,  at  top  of  page  460, 170  N.  Y.  Supp.  1045. 

The  complaint  unquestionably  shows  that  the  respondent  was  guilty 
of  a  participation  with  the  other  defendants  in  the  malicious  prosecu- 
tion of  the  plaintiff.  The  motion  for  judgment  on  the  pleadings  should 
have  been  denied,  with  costs. 

The  judgment  and  order  appealed  from  should  be  reversed,  with 
costs  to  the  appellant.    Order  filed.    All  concur. 


LABDIZABAL  v.  VALENTTNE. 

(Supreme  Court,  Appellate  Division,  First  Department     December  6,  1918.) 

1.  Joint  Advs^tubks  ^s3>5(2) — Existenob— SunriciENCT  of  Eyidencs. 

Evidence  held  to  show  that  plaintiff  and  defendant  engaged  in  a  Joint 
enterprise,  whereby  defendant  was. to  obtain  money  for  the  financing  of 
oil  lands  and  oil  eoncesslons  and  divide  the  profits  with  plaintiff. 

2.  Joint  Adventures  ^=»5(1) — Necessary  Party— Action  for  Accounting. 

In  action  for  accounting  of  profits  of  joint  adventure,  a  third  party,  who 
rec'elved  the  moneys  and  stock  constituting  such  profits  for  the  use  and 
benefit  of  defendant,  waa  not  a  neoesfrary  paxty  under  Code  Oiv.  Proc. 
i  452. 

Dowllng,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County, 
Action  by  Manuel  E.  Lardizabal  against  Washington  $•  Valentine. 
From  an  interlocutory  judgment  directing  defendant  to  account  to 
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plaintiff  for  the  amount  found  due  pursuant  to  an  adventure  or  part- 
nership, plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Henry  L.  Sprague,  of  New  York  City  (Laurence  A.  Sullivan,  of 
New  York  City,  of  counsel),  for  appellant. 
Walter  Rogers  Deuel,  of  New  York  City,  for  respondent. 

SMITH,  J.  Prior  to  the  transactions  in  question  the  plaintiff  and 
defendant  had  been  engaged  in  a  joint  enterprise  in  reference  to  the 
construction  of  the  San  Pedro  Light  &  Power  Company  plant  in  Hon- 
duras. The  plaintiff  was  the  contractor  and  the  manager  in  the  con- 
struction of  that  plant,  and  the  defendant  negotiated  the  financial  end 
of  the  transaction.  At  the  time  of  the  transactions  here  involved  the 
plaintiff  had  an  office  with  the  defendant.  They  were  personal  friends, 
and  there  is  a  dispute  as  to  the  extent  to  which  they  were  jointly  inter- 
ested in  business  transactions. 

In  November,  1914,  one  Rafael  Montufar  came  to  this  country  from 
Costa  Rica.  He  assumed  to  represent  some  concessions  for  oil  lands 
in  the  republic  of  Costa  Rica.  In  that  month  he  made  a  written  con- 
tract with  the  plaintiff,  wherein  it  was  provided  that : 

"Montufar  In  his  capacity  as  legal  representative  of  certain  individuals 
in  the  republic  of  Costa  Rica,  owners  of  oil  lands  and  oil  concessions  in 
said  republic,  grants  and  conveys  suflRcient  i)ovrer  to  Lardizabal,  so  that  he 
can  negotiate  with  any  person  or  company,  and  so  that  he  is  in  power  to 
take  charge  of  the  concessions  that  he  represents  under  the  following  ob- 
ligations." 

Then  follow  specifications  of  percentages  that  plaintiff  should  receive 
and  a  provision  for  the  deposit  in  the  Bank  of  Costa  Rica  of  $5,000  as 
a  guaranty  fund,  and  other  provisions  immaterial  to  the  questions  pre- 
sented. 

Montufar  spoke  English  very  imperfectly,  and  understood  it  very 
little  when  spoken  by  others.  He  had  known  the  plaintiff  before  this 
time,  and  asked  the  plaintiff  to  interest  the  defendant  in  obtaining  mon- 
ey for  the  financing  of  these  concessions.  This  the  plaintiff  did,  and 
the  defendant  undertook  to  obtain  financial  backing  for  the  develop- 
ment of  the  concessions.  It  turned  out,  however,  that  the  title  to  the 
concessions  of  those  whom  Montufar  represented  was  not  complete. 
A  new  president  of  Costa  Rica  would  not  approve.  So  this  enterprise 
entirely  fell  through.  The  evidence  establishes  that,  when  Valentine 
undertook  the  financing  of  these  concessions,  they  were  undertaken  up- 
on the  basis  of  a  division  of  profits  between  the  defendant  and  plain- 
tiff. This  fact  is  supported  by  natural  presumption.  With  the  absolute 
power  to  negotiate  in  reference  to  these  proceedings  given  to  the  plain- 
tiff by  this  instrument  in  writing  by  Montufar,  he  did  not  negotiate 
with  Valentine,  and  would  not  naturally  have  done  so,  without  exact- 
ing some  compensation  for  his  agency. 

Montufar  went  back  to  Costa  Rica,  and  brought  back  to  this  country 
other  concessions,  the  development  of  which  he  desired  Valentine  to 
finance.    The  fact  that  the  first  enterprise  was  undertaken  as  a  joint 
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enterprise  between  the  plaintiflf  and  the  defendant  is  somewhat  cor- 
roborative of  the  plaintiff's  claim  that  the  second  enterprise,  which 
was  finally  carried  out,  was  undertaken  upon  the  same  understanding. 
Montufar  had,  in  some  way,  met  two  men  by  the  name  of  Greulich 
and  Stelling,  and  bad  had  some  negotiations  with  them  in  reference  to 
financing  the  concessions  brought  upon  his  second  visit.  He  again  went 
to  Lardizabal,  and  sought  to  have  him  interest  Valentine  to  aid  in  the 
negotiations  between  himself  and  Greulich  and  Stelling.  The  defend- 
ant swears  himself  that  the  plaintiff  made  the  request  of  him  that  he 
give  such  assistance.  The  defendant  at  first  refused  to  undertake  the 
matter,  but,  after  having  made  inquiry  as  to  the  responsibility  of  Greu- 
lich and  Stelling,  the  defendant  did  undertake  the  matter,  and  did  con- 
summate an  agreement  under  which  these  latter  concessions  were  fi- 
nanced. It  is  upon  this  partnership  undertaking  to  finance  these  con- 
cessions brought  by  Montufar  upon  his  second  visit  that  this  action  is 
brought  and  this  accounting  demanded. 

The  trial  judge  has  found  the  existence  of  this  partnership  or  joint 
enterprise  agreement,  and  that  it  was  violated  by  the  defendant  by  his 
refusal  to  recognize  the  same,  and  has  appointea  a  referee  to  state  the 
account  between  the  partners. 

[1]  The  first  challenge  is  to  the  sufficiency  of  the  evidence  to  estab- 
lish this  joint  undertaking.  The  agreement  is  sworn  to  explicitly  by 
the  plaintiff.  The  witness  De  Brigard  says  that  the  defendant  attempt- 
ed to  get  him  interested  in  the  project  to  finance  these  concessions,  and 
told  him  that  the  defendant  and  the  general  (referring  to  this  plaintiff) 
"were  interested  in  properties  and  oil  lands  in  Costa  Rica,  and  that  the 
general  had  brought  this  business  to  him,  like  he  had  brought  me  and 
the  general  was  his  partner."  The  witness  Ferrari  swears  that  he  was 
in  the  office  of  Mr.  Valentine  as  an  employe,  that  he  knew  of  the  at- 
tempt made  to  finance  the  first  project  and  its  failure,  and  that  Mr. 
Valentine  stated: 

'That  Mr.  Lardizabal  had  brought  some  papers  in  reference  to  some  oil 
properties  In  Costa  Rica  whl<*  he  wanted  to  find  some  party  to  finance.  I 
also  heard  in  the  office  that  they  had  placed  that  matter.*' 

This  witness  afterwards  went  to  Costa  Rica  in  this  very  matter,  and 
stated  that  he  heard  Mr.  Valentine,  the  defendant,  talk  about  Lardiza- 
bal's  interest  in  the  matter,  and  swore : 

**That  was  during  the  month  of  March,  the  middle  of  March.  It  was  my 
nnderstandlng  that  Mr.  Valentine  was  acting  to  assist  Mr.  lierdlzabal  in 
carrying  it  through,  and  whatever  profit  there  was  they  were  to  divide.  Q. 
And  you  got  that  underatandlng  from  Mr.  Valentine?  A.  Yes;  I  spoke  to 
Mr.  Valentine  himself  many  times  about  that" 

On  October  2,  1916,  the  plaintiff  wrote  a  letter  to  the  defendant,  in 
which  he  stated  .that  he  must  leave  for  the  South  and  continued : 

"And  as  you  know  I  have  a  written  contract  pending  with  Dr.  Montufar, 
linked  with  the  one  you  made  with  Dr.  Greulich,  whom  I  brought  to  you. 
with  the  previous  arrangement  between  us,  of  dividing  the  profits  which 
would  come  out  of  that  contract.  Being  my  wish  to  leave  as  my  representa- 
tive in  this  city  Mr.  Louis  De  Brigard,  with  full  instructions,  not  only  with 
that  which  refters  to  Dr.  Montufar,  but  the  part  which  you  have  to  give 
me,  I  would  be  very  much  obliged  if  you  wiU  let  me  know  if  you  have  any 
172  N.Y.S.— 55 
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objections  In  dealing  with  Mr.  De  Brlgard  at  the  time  of  dividing  the  part 
which  corresponds  to  me  In  this  business/' 

In  answer  to  that  letter  Mr.  Valentine  wrote : 

"My  Dear  Sir:  In  answer  to  your  favor  of  the  2d  and  also  of  to-day'a 
date,  I  deMre  to  advise  you  that  Sr.  Don  Louis  De  Brlgard  will  be  entirely 
satisfactory  to  me  as  your  representative  to  treat  with  when  the  time  comes 
regarding  the  written  contract  that  you  have  with  Dr.  Montufar  in  referHice 
to  petroleum."    Signed  by  the  defendant 

It  IS  true  that  the  letter  does  not  in  terms  admit  this  contract  with 
himself  to  divide  the  profits,  but  the  trial  court  had  the  right  to  con- 
sider the  correspondence  and  the  effect  of  his  failing  to  disclaim  any 
contract  between  himself  and  the  plaintiff  as  to  the  division  of  the 
profits  between  them.  If  the  defendant  were  acting  frankly  with  the 
plaintiff,  should  he  not  have  made  a  disclaimer  at  that  time?  If  no 
such  contract  existed  between  the  parties,  the  specification  in  his  reply 
that  he  would  be  glad  to  talk  with  the  plaintiff's  representative  with 
reference  to  the  contract  with  Dr.  Montufar  indicates  an  endeavor  on 
his  part  to  decline  to  make  an  admission  of  a  fact  which  he  neglected 
to  cieny.  That  the  defendant  must  have  understood  the  contract  re- 
ferred to  as  the  one  made  between  the  plaintiff  and  himself  is  evident, 
from  the  fact,  known  to  defendant,  that  the  contract  of  the  plaintiff 
with  Montufar  made  no  provision  for  a  division  of  the  profits  with 
Montufar.  The  fact  that  such  a  contract  did  exist  is  further  fortified 
by  the  evidence  and  actions  of  the  defendant  himself.  He  admits  the 
request  of  the  plaintiff  to  take  up  this  matter  which  he  finally  took  up 
and  carried  to  a  successful  termination.  He  admits  that  there  were 
many  conferences  between  Montufar  and  the  plaintiff  and  himself  dur- 
ing^ these  negotiations.  He  admits  that  the  plaintiff  told  him  that 
Mbntufar  was  to  receive  a  commission  which  would  be  divided  be- 
tween Montufar,  the  plaintiff,  and  himself,  and  he  claims  to  have  re- 
plied to  that  information  that  the  plaintiff  could  get  anything  out  of 
Montufar: 

"I  will  be  glad  to  let  you  have  it;   I  have  no  interest  in  it** 

He  swears  that  he  had  first  refused  to  undertake  the  business,  but 
finally  told  the  plaintiff  that  he  would  assist  Mr.  Montufar  in  his  com- 
munications and  negotiations  with  Dr.  Greulich,  and  that  he  did  this 
purely  as  a  matter  of  friendship.  The  evidence  of  Montufar  tends  in 
a  way  to  support  defendant's  denial  of  the  copartnership.  He  ad- 
mits, however,  the  signing  of  the  original  power  of  attorney  to  plain- 
tiff. The  trial  judge  has  seen  the  witnesses  on  the  stand,  and  can  bet- 
ter judge  of  their  credibility  than  can  we  from  the  record. 

But  the  defendant  now  takes  the  position,  not  only  that  there  was 
no  partnership  existing  between  him  and  the  plaintiff,  but  that  he  him- 
self had  no  agreement  and  took  no  part  in  these  transactions  for  com- 
pensation. But  this  claim  under  the  evidence  of  what  was  done  by 
him  and  of  the  contracts  made  with  him  by  Greulich  and  Stelling,  is 
a  suspicious  circumstance.  The  trial  court  has  found  that  defendant's 
evidence  in  this  respect  is  false,  and  his  endeavor  to  cover  the  profits 
in  his  nephew's  hands  might  well  be  deemed  an  admission  of  his  lia- 
bility to  plaintiff.    Soon  after  these  negotiations  had  started,  he  pro- 
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cured  Greiilich  and  Stellingf  to  employ  his  nephew,  Lincoln  Valentine, 
to  go  to  Costa  Rica  and  to  assi^  in  procuring  the  concessions  neces* 
sary  for  the  working  out  of  the  enterprise.  He  now  claims  that  all 
he  did  in  the  transaction  was  not  done  for  compensation,  but  as  a  mat- 
ter of  assistance  to  hig  favorite  nephew,  Lincoln  Valentine,  and  that 
the  liability  of  Greulich  and  Stelling  was  to  Lincoln  Valentine,  and  not 
to  himself.  Under  that  contract  Lincoln  Valentine  received  in  cash 
$212,000  and  some  $300,000  of  stock  in  the  Costa  Rica  Oil  Corporation. 
To  this  the  defendant  makes  no  claim,  on  the  ground  that  the  contract 
was  with  Lincoln  Valentine  and  not  with  himself. 

In  this  connection  there  is  a  most  singular  incident.  Upon  the  18th 
day  of  November,  1916,  there  was  an  agreement  signed  between  Greu- 
lich and  Stelling  and  Washington  Valentine  for  the  financing  of  these 
corporations  and  the  compensation  to  be  paid  therefor;  upon  exactly 
the  saihe  day  exactly  the  same  agreement  was  made  between  Greulich 
and  Stelling  and  Lincoln  Valentine.  The  defendant  now  claims  that 
this  agreement  with  Lincoln  Valentine  was  substituted  for  the  one  to 
himself,  but  why  any  agreement  between  Greulich  and  Stelling  to  him- 
self should  have  been  made,  if  he  were  not  acting  for  compensation, 
is  a  fact  that  is  nowhere  satisfactorily  explained.  The  trial  court  has 
found  that  the  said  Lincoln  Valentine  received  this  $212,000  and  $300,- 
000  of  the  stock  of  the  Costa  Rica  Oil  Corporation,  "for  the  use  and 
benefit  of  Washington  S.  Valentine,  as  Washington  S.  Valentine^s  alter 
ego,"  and  he  has  ordered  a  reference,  that  the  defendant  account  to  the 
plaintiff  for  the  profits  earned  "upon  the  performance  of  the  contract 
entered  into  between  Lincoln  G.  Valentine  and  Harry  Sinclair,"  which 
was  the  contract  under  which  Lincoln  Valentine  received  these  mon- 
eys a;id  this  stock. 

[2]  While  the  trial  court  has  not  found  specifically  that  the  defend- 
ant fraudulently  used  Lincoln  Valentine  as  his  alter  ego,  he  has  found 
that  the  moneys  and  the  stock  were  received  by  Lincoln  Valentine  for 
the  use  and  benefit  of  Washington  Valentine,  and  for  which  Washing- 
ton Valentine  must  account ;  and  this  brings  us  to  the  second  question 
for  consideration,  and  that  is  the  defendant's  claim  that  this  judgment 
is  not  proper,  without  the  presence  of  Lincoln  Valentine  in  the  action. 
There  is  no  such  plea  in  the  defendant's  answer.  Under  section  452 
of  the  Code  of  Civil  Procedure,  the  authority  of  the  court  to  direct  a 
third  party  brought  in  is  only  when  the  controversy  cannot  be  determin- 
ed without  the  presence  of  such  third  party.  If  Washington  Valentine 
had  received  these  moneys  and  this  stock,  and  had  transferred  them  to  a 
third  party,  this  action  for  an  accounting  would  lie,  and  the  defend- 
ant be  charged  with  the  plaintiff's  proportion  of  the  money  and  the 
vajue  of  the  stock  which  the  defendant  had  transferred.  In  that  case 
the  transferee  would  not  be  a  necessary  party  or  a  proper  party  to  the 
action.  This  in  efi'ect  is  what  the  defendant  has  done,  if  the  stock  be 
not  held  in  fact  for  the  defendant  by  Lincoln  Valentine.  The  consent 
that  the  stock  and  the  moneys  be  transferred  to  Lincoln  Valentine, 
therefore,  was  equivalent  to  its  transfer  to  him.  Lincoln,  of  course, 
is  not  bound  by  this  judgment,  nor  is  he  a  necessary  party  to  this  de- 
termination between  these  partners  as  to  the  amount  of  money  for 
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which  the  defendant  is  required  to  account  to  the  plaintiff.    The  ap- 
plication of  the  defendant  seems  to  be  in  the  nature  of  an  aooUcatioo 
for  an  interpleader,  but  no  conditions  exist  to  authorize  the  granting 
thereof. 
The  judgment  should  therefore  be  affirmed,  with  costs.    Order  filed. 

CLARKE,  P.  J.,  and  SHEARN  and  MERRELL,  JJ.,  concur. 
DOWUNG,  J.,  dissents. 


In  re  KING. 

(Surrogate's  Court,  New  York  County.    December  4,  1918.) 

CocETS  ^=9202(3) — Pbobatb — Bejection  of  Eyidencx. 

It  is  surrogate's  duty,  in  probate  proceedings,  to  exclude  Incompetent 
evidence,  though  disability  of  witness  is  waived. 

In  the  matter  of  Karlene  E.  King.     Proceeding  to  probate  will. 
Motion  for  new  trial  denied,  and  motion  for  decree  of  probate  granted. 
See,  also,  172  N.  Y.  Supp.  869. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Martin  A.  Schenck 
and  Sydney  G.  Soons,  both  of  New  York  City,  of  counsel),  for  propon- 
ents. 

Eugene  Morgan  Hawkins,  of  New  York  City,  for  contestant. 

FOWLER,  S.  After  verdict  of  the  jury,  counter  motions  for  a 
new  trial  on  the  minutes  and  for  a  decree  of  probate  have  duly  come 
on  to  be  heard,  pursuant  to  the  practice  on  issues  in  contested'  pro- 
bate proceedings  in  this  court  when  conducted  with  the  aid  of  juries. 

The  first  specification  of  error  relates  to  an  alleged  distraction  of  the 
jury,  occasioned  by  the  first  premature  peace  celebrations  then  taking 
place  in  the  public  streets.  There  is  nothing  in  this  specification.  The 
courtroom  and  the  proceedings  herein  were  conducted  with  the  usual 
quiet  and  order  which  always  prevails  at  all  times,  I  am  happy  to  say, 
in  this  court.  The  jury  were  in  no  wise  affected  by  the  outside  celebra- 
tions, which  were  reverently  noticed  in  this  court  only  by  an  increased 
attention  to  the  orderly  administration  of  justice,  the  best  form  of  rec- 
ognition of  the  triumph  of  justice,  as  appears  by  the  minutes  of  the 
court  of  that  date  on  a  motion  to  adjourn  the  sessions. 

The  second  specification  of  error  seems  to  refer  to  the  surrogate's 
exclusion  suo  motu  of  the  testimony  of  an  interested  witness,  under 
section  829.  In  probate  proceedings  it  is  the  duty  of  the  surrogate  to 
see  that  incompetent  evidence  is  not  allowed.  In  other  courts  the  dis- 
ability may  perhaps  be  waived,  but  not  here. 

Most  of  the  other  specifications  of  error  also  relate  wholly  to  mat- 
ters of  evidence.  In  probate  proceedings,  unless  such  errors  are  harm- 
ful, they  are  to  be  disregarded.    Section  2757,  C.  C.  P. 

The  contestant's  offer  to  rebut  evidence  was  excluded  because  the 
proposed  evidence  had  no  relation  to  the  single  issue  submitted  by -the 
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surrogate  to  the  jury.  This  proceeding  for  probate  has  been  twice 
heard.  On  the  j&rst  occasion,  after  a  long  trial  before  Surrogate  Co- 
halan  and  a  jury,  the  jury  disagreed.  In  this  instance,  the  jury  found 
the  only  issues  on  which  there  was  any  sufficient  conflicting  evidence 
in  favor  of  the  will. 

The  motion  for  a  new  trial  should  be  and  is  denied,  and  the  motion 
for  a  decree  of  probate  is  granted.    Settle  decree  on  the  usual  notice. 


In  re  KING'S  WILL. 
(Surrogate's  Court,  New  York  County.    November  26,  1918.) 

1.  WiLXs  <3=>53(9) — Probatb — QtTEsnoirs  fob  Jubt. 

In  proceeding  to  probate  will,  whether  the  will  offered  is  such  as  the 
jurors  would  have  made  cannot  be  considered  by  them  in  determining  its 
validity. 

2.  WlIXS  ^=>50— TESTAlfENTABT  CaPAOITT — ^UndEBSTANDINO  OF  BUSINESS. 

If  testatrix,  when  she  made  the  will,  knew  and  imderstood  the  busi- 
ness she  was  engaged  in,  and  had  mind  and  memory  sufficient  to  know 
the  amount  of  her  estate,  and  to  whom  it  would  go  tf  she  made  no  will, 
she  had  testamentary  capacity. 

3.  Wills  «=»8a— Unnatural  Disposition. 

The  ownw  of  property  has  the  right  to  dispose  ot  It  by  will  as  he 
chooses,  and  he  may  disinherit  any  natural  heir  at  law  or  next  of  kin. 

4.  Wuxs  ^s»31 — ^Tbstamsntabt  OAPAdnr. 

It  requires  no  greater  capacity  to  make  a  will  than  to  make  an  ordinary 
deed. 

5.  Wills  ^=>41 — Testamentary  Capacity — Eccentricities. 

Eccentricities  or  peculiarities  do  not  of  themselves  r^der  a  person  in- 
capable of  making  a  will. 

6.  WiLM  «=»47— Testamentary  Capacity— Age. 

Old  age  creates  no  presumption  of  mental  impairment. 

7.  Wills  «=»38(1) — Testamentary  Capacity — "Delusions." 

If  there  is  any  foundation  in  fact,  the  mental  operation  of  the  testatrix 
is  not  a  "delusion." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Delusion.] 

S.  Wills  ^=»38(1) — Testamentary  Capacity — ^Effect  of  Delusions. 

That  a  person  suffers  d^usions  does  not  conclusively  make  him  incapa- 
ble of  making  a  will. 

9.  Wills  9=»53(8, 8) — ^Testamentary  Capacity-— Evidence. 

In  a  proceeding  to  probate  a-  will,  the  jury  may  consider  that  testatrix 
through  a  long  Ufe  managed  her  own  affairs,  amassed  her  own  prop- 
erty, and  was  never  adjudged  insane  in  any  judicial  proceeding. 

10.  Wills  ^=»52(1) — Probate — Burden  of  Proof — Sanity. 

Although  the  law  presumes  every  one  to  be  sane  until  it  is  proved  to 
the  contrary,  the  proponents  in  a  will  case  must  bring  themselves  within 
the  statute  of  wills,  and  prove  prima  facie  that  testatrix  was  competent 
to  make  a  wilL 
11«  Evidence  ^=>548 — ^Testamentary  Capacity — Atiisndino  Physician. 

A  physician  attending  testatrix  may  give  his  direct  opinion  whether 
testatrix  had  capacity  to  make  a  will. 
12.  Evidence  c=>568(1) — WEioirr — Experts — Physicians. 

The  weight  and  value  to  be  placed  upon  opinion  evidence,  including 
both  doctors  and  laymen,  is  for  the  jury. 

^saVoT  oUier  cas^s  Me  aame  topic  A  KBT-NUMBSR  ia  aU  Kty-Numb«red  DlgMts  A  Indcztp 
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13.  WiLM  ^=»54(2) — TestaheNtabt  Gapaoitt — ^Bvidbnck. 

In  determining  testatrix's  capacity  to  make  a  will,  the  jury  may  con- 
sider her  family  relations  towards  her  brother  and  his  family. 

14.  WiLus  ^=»!^(3) — ^Tbstamentabt  Oapacitt — ^Bvidence. 

In  determining  testatrix's  mental  capacity,  the  jury  may  consider 
whether,  after  her  brother's  death,  she  cared  what  became  of  her  property, 
and  whether  or  not  such  mental  attitude  was  consistent  with  a  sound  and 
disposing  mind. 

15.  Wills  <g=»288(l) — Probate — ^Burden  of  Proof. 

Proponents  in  a  will  contest  have  the  burden  of  proof. 

16.  Evidence  ^=»67(2) — Presumptions — Continxjancb  of  Insanity. 

If  insanity  is  once  established,  the  presumption  is  that  it  continues. 

17.  Witnesses  ^=>317(1) — ^Effect  of  False  Testdcont. 

If  the  jury  believes  that  any  witness  has  willfully  testified  falsely  to 
a  material  fact,  the  jury  may  disregard  the  entire  testimony  of  that  wit- 
ness, unless  it  is  otherwise  corroborated  by  other  proof. 

Proceeding  for  the  probate  of  the  last  will  of  Karlene  E.  King,  de- 
ceased.   Decree  for  proponents. 
See,  also,  172  N.  Y.  Siipp.  868. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Martin  A.  Schenck 
and  Sydney  G.  Soons,  both  of  New  York  City,  of  counsel),  for  pro- 
ponents. 

Eugene  Morgan  Hawkins,  of  New  York  City,  for  contestant. 

FOWLER,  S.  Gentlemen  of  the  jury:  The  surrogate  instructs  the 
jury  that  the  pnly  question  submitted  to  them  in  this  case  is  the  fourth 
issue  of  fatt: 

"Was  the  testatrix,  Karlene  E.  King,  at  tlie  time  of  the  executioa  of  the 
paper  offered  for  probate,  of  sound  and  disposing  mind  and  memory  and 
possessed  of  testamentary  capacitj'?" 

That  is  the  single  issue  upon  which  you  are  to  pass.  The  other  is- 
sues are  withdrawn  from  your  consideration  for  the  present,  and  the 
jury  will  answer  them  as  the  surrogate  hereafter  shall  direct. 

[1,2]  In  so  far  as  the  testamentary  situation  is  concerned  that  is 
not  before  you.  Whether  you  would  have  made  a  will  in  this  precise 
form  or  not  is  a  question  which  you  are  not  entitled'  to  consider.  I 
shall  direct  you  hereafter  about  the  contents  of  the  will  and  how  far 
you  are  at  liberty  to  consider  the  contents  of  it ;  but  you  are  not  here 
for  the  purpose  of  correcting  testamentary  inequities,  or  to  substitute 
your  own  conceptions  of  the  propriety  of  wills  or  conceptions  of  tes- 
tators, if  they  are  competent  to  make  a  will.  If  the  jury  believe  from 
all  the  evidence  that  Miss  King,  at  the  time  she  siigned  the  paper  in 
dispute,  had  mind  and  memory  sufficient  to  know  the  amount  of  her 
little  estate,  and  to  transact  her  ordinary  business,  and  knew  that  if 
she  died  intestate  her  property  would  go  to  her  niece;  and  if  the  jury 
find  that  Miss  King,  at  the  time  when  she  made  the  will,  knew  and 
understood  the  business  she  was  engaged  in,  then  the  jury  will  answer 
the  question  submitted  to  them  in  the  affirmative;  otherwise,  in  the 
negative. 

^ss>FoT  other  caaes  tee  same  topic  ft  KBY-NUMBfiR  in  all  Key-Niimb«re<l  Digests  ft  Indexes 


Digitized  by 


Google 


Sur.  Ct.)  IH  BB  KIKe'g  WILL  871 

,  [8,  4]  The  court  instructs  the  jury  that  the  owner  of  property  has 
the  right  to  dispose  of  it  by  last  will  as  he  or  she  chooses,  and  that 
it  requires  no  greater  capacity  to  make  a  will  than  to  make  an  ordi- 
nary deed.  If  an  owner  of  property  chooses  to  disinherit  any  natural 
heir  at  law  or  next  of  kin;  he^of  she  has  the  legal  right  so  to  do. 

[6]  The  court  instructs  the  jury  that  eccentricities  or  peculiarities 
do  not  of  themselves  render  a  person  incapable  of  making  a  will. 

[8]  The  court  also  instructs  you  that  old  agpe  creates  no  presumption 
of  mental  impairment.  Such  impairment  must  be  established  by  other 
proof  than  proof,  standing  alone,  of  old  age. 

The  jury  will  take  under  consideration  all  the  evidence  submitted 
to  them,  such  as  that  disclosing  that  the  woman  whose  will  is  in  con- 
troversy was  an  elderly  woman,  living  entirely  alone.  She  had  been 
a  dressmaker,  and  had  amassed  a  little  property  through  her  own  ex- 
ertions. She  lived  m  a  small  flat  without  a  servant.  You  will  consider 
the  evidence  also  tending  to  show  that  her  affection  and  interest  of 
her  adult  life,  after  the  death  of  her  parents,  centered  on  her  brother. 
You  will  consider,  not  only  this,  but  all  the  evidence  before  you.  Evi- 
dence has  been  laid  before  you  of  the  sudden  death  of  this  brother 
under  extremely  distressing  circumstances,  which,  perhaps,  pointed 
to  gross  negligence  and  misconduct  on  the  part  of  the  public  authori- 
ties. 

The  effect  of  the  tragedy  on  the  mind  of  Miss  King  is  in  controver- 
sy. Contestants  contend  that  it  disclosed  unsoundness  of  mind  and 
that  she  was  laboring  under  delusions,  Proponents  contend  that  the 
tragedy  occasioned  only  natural  excitement,  indignation,  and  a  sort  of 
vindictive  horror  on  the  part  of  Miss  King,  and  that  all  the  evidence 
discloses  nothing  which  amounts  to  unsoundness  of  mind  and  mem- 
ory in  testamentary  law.  Proponents  contend  that  there  were  no  de- 
lusions of  consequence,  and  that  the  exhumation  of  the  brother's  body 
was  animated  by  a  desire  to  punish  the  guilty,  and  by  the  fear,  which 
is  entertained  by  many  of  the  public,  that  the  public  medical  authori- 
ties had  mutilated  for  scientific  purposes  the  body  which  was  so  pre- 
cious to  this  lonely  old  woman. 

[7,  8]  You  have  heard  all  the  evidence,  and  it  is  for  you  to  decide 
which  theory  of  the  evidence  is  most  likely,  and  whether  or  not  Miss 
King  was  resting  imder  delusions.  If  there  was  any  foundation  in 
fact,  the  mental  operation  was  not  a  delusion.  I  am,  however,  bound 
to  instruct  you  that  a  person  may  suffer  delusions,  and  not  in  all  cases 
be  incapable  of  making  a  will.  If  the  delusions  are  such  as  to  enter 
into  and  affect  the  will  itself,  then  the  person  so  deluded  has  not  that 
capacity  which  the  law  calls  testamentary  capacity;  but  if  the  delu- 
sions are  not  connected  with  the  will,  they  then  may  not  be  such  as 
to  constitute  testamentary  incapacity  in  the  eye  of  the  law.  Testators 
may  have  delusions  on  immaterial,  subjects,  and  not  be  mentally  in- 
competent to  transact  business  or  dispose  of  their  property  by  will. 
All  the  evidence  on  this  point  is  before  you,  and  you  must  weigh  it 
carefully,  and  decide,  as  you  alone  are  the  judges  of  the  facts  em.- 
braced  in  the  single  issue  submitted  to  you. 
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The  declarations,  letters,  and  conversations  of  Miss  King  have  been 
put  in  evidence  for  the  purpose  of  enabling  you  to  determine  whether 
or  not  they  are  consistent  with  a  rational  nrind  at  the  time  the  will  was 
made.  It  is  by  such  means  that  we  are  enabled  to  test  the  mentality 
of  a  person  since  dead.  They  are  a  mirror,  as  it  were,  of  the  mind 
of  the  person  who  has  passed  away. 

On  the  issue  of  mental  incapacity  the  jury  will  no  doubt  take  into 
consideration  that  the  greater  part  of  the  evidence  relating  to  the  mind 
of  the  testatrix  turns  upon  what  was  undoubtedly  to  her  a  shocking 
tragedy,  if  not  a  crime.  It  is  somewhat  exceptional  in  trials  of  this 
character,  where  the  testimony  ordinarily  covers  a  large  extent  of 
territory,  and  the  proofs  of  incompetency  range  over  a  long  number 
of  years  and  embrace  a  multitude  of  events  and  incidents  in  the  life 
of  the  testatrix,  to  find  the  testimony  so  confined. 

[9, 10]  In  weighing  the  evidence  you  are  at  liberty  to  take  into  ccm- 
sideration  that  Miss  King,  through  a  long  life,  managed  her  own  af- 
fairs, amassed  her  own  property,  and  that  she  was  never  adjudged  in- 
sane in  any  judicial  proceeding,  in  so  far  as  the  evidence  before  you 
discloses.  The  law  presumes  every  one  sane  until  it  is  proved  to  the 
contrary,  although  in  a  will  case  the  proponents  must,  in  the  first  in- 
stance, bring  themselves  within  the  statute  of  wills,  and  prove  prima 
facie  that  the  testatrix  was  competent  to  make  a  will.  It  is  for  you 
to  determine  whether  or  not  in  this  case  proof  has  been  given  which 
satisfies  you  that  Miss  King  did  not  know  the  natural  objects  of  her 
bounty  and  that  she  was  disinheriting  her  niece  in  her  will.  You  will 
take  into  consideration  the  evidence  tending  to  show  that  testatrix  did 
not  intend  her  niece  to  inherit.  This  you  will  consider,  as  well  as 
any  evidence  tending  to  show  the  contrary. 

Much  of  the  evidence  laid  before  you  concerning  the  mind  of  tes- 
tatrix is  what  is  called  opinion  evidence.  Acquaintances  have  testi- 
fied that  the  acts  and  conversation  of  testatrix,  given  in  evidence,  were, 
in  their  opinion,  irrational.  MJany  other  old  friends  of  long  standing 
have  testified  to  the  contrary.  I  think  you  must  have  been  impressed 
by  the  apparent  good  faith  and  character  of  all  the  lay  persons  so 
testifying.  Many  of  them,  laymen,  or  not  doctors  of  medicine,  were 
elderly  and  obviously  highly  respectable  persons,  whose  friendship  and 
respect  would  be  a  credit  to  persons  in  a  far  more  conspicuous  walk 
of  life  than  the  testatrix.  You  have  observed  in  the  trial  that  Kar- 
lene  E.  King  certainly  seems  to  have  had  the  power  of  attracting 
friends  of  value  and  respectability,  and  of  keeping  their  respect  to  the 
very  last.  Whether  such  evidence  is  consistent  with  unsoundness  of 
mind,  particularly  on  the  day  the  testamentary  paper  was  signed,  is 
for  you  to  determine. 

[11]  The  medical  evidence  on  both  sides  is  also  opinion  evidence. 
Its  weight  is  also  for  )^u.  The  last  doctor  who  saw  testatrix  was  an 
attesting  witness  to  her  will.  He. has  given  his  opinion  that  the  tes- 
tatrix was  competent  to  make  a  will.  Other  physicians  have  been 
called,  who  have  testified  in  two  instances  that  the  conversation  and 
the  acts  which  they  gave  in  evidence  were  irrational.    As  they  were 
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attending  physicians,  there* was  nothing  in  the  law  which  prevented 
them  from  being  asked  the  direct  question  as  to  whether  this  testatrix 
was  competent  or  incompetent,  sane  or  insane.  That  is  the  law  of 
this  state ;  but  the  evidence  discloses  that  they  were  put  upon  the  basis 
of  lay  witnesses,  and  they  were  asked  whether  the  conversations  and 
acts  which  they  gave  in*  evidence  were  in  their  opinion  rational  or  ir- 
rational. 

But  one  witness  for  the  contestants,  aind  that  was  Dr.  Feinbei^,  tes- 
tified, after  an  examination,  as  he  had  a  perfect  right  to  do,  that  the 
testatrix  was  incompetent  mentally.  In  weighing  that  evidence  you 
will  take  into  consideration  that  Dr.  Feinberg  was  not  visited  by  the 
testatrix  professionally.  She  visited  him  for  the  purpose  of  making 
a  complaint  against  the  public  authorities  in  regard  to  a  situation 
which  she 'evidently,  if  she  was  competent,  regarded  as  a  great  out- 
rage. Her  visits  to  the  district  attorney's  office  were  for  the  same 
purpose — of  calling  the  attention  of  the  public  authorities  to  what  tes- 
tatrix regarded  as  a  tragedy. 

In  weighing  that  evidence  you  will  take  into  consideration  that  the 
testimony  concerning  the  visit  of  the  testatrix  to  the  district  attorney's 
office  was  to  a  certain  extent  hostile,  and  in  weighing  the  evidence  you 
will  give  such  weight  to  that  fact,  if  you  regard  it  as  a  fact,  and  it 
is  for  you  to  determine  as  you  see  fit. 

[12]  While  the  testimony  of  medical  men  of  large  experience  in 
their  profession  of  soundness  or  unsoundness  of  mind  is  entitled  to 
consideration  by  the  jury,  they  are  entitled  to  consider  whether  the 
doctors  who  have  testified  were  in  fact  men  of  such  large  experience 
as  to  entitle  their  testimony  to  more  weight  than  the  other  evidence 
laid  before  you.  The  weight  and  value  to  be  placed  upon  all  the 
opinion  evidence  of  any  kind,  doctors  or  laymen,  is  for  the  jury,  as 
all  the  rest  of  the  evidence  placed  before  you. 

[13, 14]  You  will  consider  the  evidence  laid  before  you  concerning 
the  family  relations  of  testatrix,  the  brother's  separation  from  his 
family,  and  the  estrangement,  but  only  in  this  connection  which  I 
shall  hereafter  poiiit  out  in  relation  to  the  will.  You  are  at  liberty 
to  consider,  after  the  death  of  the  brother,  whether  the  testatrix  was 
on  terms  of  affection  and  intimacy  with  her  brother's  family,  and,  if 
so,  whether  the  will  itself  is  consistent  with  soundness  of  mind,  or  so 
unnatural  as  to  afford  proof  of  unsoundness  of  mind.  The  will  is  laid 
before  you*  in  this  case  for  the  simple  purpose  of  enabling  you  to  de- 
termine whether  or  not  that  will  is  consistent  or  inconsistent  with  a 
rational  mind.  In  this  connection  you  will  consider  whether,  after 
the  death  of  the  brother  and  herself,  testatrix  much  cared  where  her 
property  went  or  who  took  it,  and  whether  or  not  such  mental  attitude 
was  consistent  with  a  sound  and  disposing  mind. 

[15]  The  jury  are  instructed  that  on  the  issue  placed  before  them 
the  burden  of  proof  is  in  this  case  on  the  party  asserting  competency 
of  the  testatrix,  within  the  meaning  of  the  law,  as  explained  in  these 
instructions.  In  other  words,  the  evidence  in  favor  of  mental  com- 
petency must  outweigh  the  evidence  of  mental  incompetency. 
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If,  under  the  instructions  which  I  have  given  you,  you  reach  die 
conclusion  that  Karlene  E.  King  possessed  sufficient  mental  capacity 
on  the  19th  day  of  February,  1918,  to  make  her  will*,  you  should  an- 
swer the  question  put  to  you,  Yes ;  otherwise,  No. 

Mr.  Hawkins :  May  I  ask  your  honor  to  instruct  the  jiuy  that,  if 
the  jury  find  that  the  evidence  as  to  mental  capacity  is  equal,  in  that 
event  they  will  answer  "No"  to  the  question? 

The  Surrogate:    I  think  I  have  in  substance  so  charged. 

Mr.  Hawkins:  I  except  to  your  honor's  refusal  to  charge  as  re- 
quested. I  ask  your  honor  to  charge  that  Dr.  Feinberg  is  the  only 
witness  who  has  qualified  in  this  case  as  an  alienist  and  competent  to 
pass  on  the  question  of  her  sanity. 

The  Surrogate:  I  will  charge  the  jury  that  Dr.  Feinberg  is  the 
only  medical  witness  who  attempted  to  qualify  as  an  alienist.  Fur- 
ther than  that  I  decline  to  charge, 

[IB]  Mr.  Hawkins:  I  ask  your  honor  to  charge  that,  if  sanity  is 
once  established,  the  presumption  is  the  insanity  continues. 

The  Surrogate :  I  so  charge.  That  is  a  rule  of  law — ^that,  if  insan- 
ity is  once  established,  the  burden  of  proof  is  then  upon  the  person 
asserting  competency  to  prove  an  interval  of  soundness  of  mind. 

[17]  Mr.  Hawkins:  I  ask  your  honor  to  charge  that,  if  the  jury 
believe  that  any  witness  in  the  case  has  willfully  testified  falsely  to 
a  material  fact,  they  may  disregard  the  entire  testimony  of  that  wit- 
ness. 

The  Surrogate :  I  so  charge,  but  modify  it  to  tliis  extent :  Unless 
the  testimony  is  otherwise  corroborated  by  other  proof. 

Mr.  Schenck:  I  have  one  request;  that  is,  that  your  honor  charge 
that,  if  the  jury  find  as  a  fact  that  in  the  sense  in  which  Dr.  Feinberg 
used  the  term  "senile  dementia"  it  is  consistent  with  a  person's  abil- 
ity to  manage  her  property  in  a  way  which  would  be  fairly  conserva- 
tive, to  appreciate  her  relations  with  persons  who  were,  or  might  have 
been,  or  should  have  been  the  objects  of  her  bounty,  with  sufficient 
memory  to  recall  and  to  carry  with  her  the  details  of  her  property, 
and  to  understand  the  scope  and  bearing  of  the  provisions  of  her  will, 
then  the  opinion  of  Dr.  Feinberg  is  not  inconsistent  with  Karlene  E. 
King  having  sufficient  mental  capacity  to  make  a  valid  will. 

The  Surrogate:  On  that  point  I  decline  to  charge  further  than  I 
have  charged.  I  have  charged  in  substance  what  constituted  power 
to  make  a  will.  In  recrard  to  senile  dementia,  senile  sinaply  points 
to  old  age,  and  dementia  is  a  Latin  term,  which  practically  amounts 
to  a  degeneration  of  mind  that  may  be  greater  or  less  along  the  whole 
scale  or  standard.  It  may  be  little  or  great,  and  it  is  for  you  to  de- 
termine from  the  evidence. 

Mr.  Schenck :  Your  honor  will  grant  me  an  exception  to  your  re- 
fusal to  charge  as  requested. 

The  jury  then  retired.  At  4  p.  m.  the  surrogate  ordered  a  sealed 
verdict. 

New  York,  November  12,  1918. 

The  jury  returned  a  verdict  answering  the  question  submitted  to 
them  in  the  affirmative. 
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Mr.  Hawkins :  I  move  to  set  aside  the  verdict  of  the  jury  as  con- 
trary to  the  evidence  and  the  law,  and  on  all  grounds  mentioned  in 
section  999  of  the  Code. 

Denied.    Exception. 

Mr.  Schenck :  Your  honor  stated  in  the  course  of  the  trial  that  on 
all  the  other  issues  the  verdict  would  be  directed  for  the  proponent. 
I  do  not  know  whether  you  have  gone  through  the  little  formality  or 
not. 

The  Surrogate:  Yes,  I  will  do  that.  The  other  issues  which  I  did 
not  submit  to  you,  but  as  to  which  I  reserved  the  right  to  direct  your 
verdict — the  first  question  is : 

(1)  Did  Karlene  E.  King  subscribe  the  paper  writing  offered  for 
probate  at  the  end  thereof  in  the  presence  of  each  of  the  attesting 
witnesses,  or  acknowledge  to  each  of  them  that  such  subscription  ap- 
pearing oh  said  paper  had  been  made  by  her  ? 

I  direct  you  to  find  that  issue  in  the  affirmative. 

(2)  At  the  time  of  making  such  subscription  or  acknowledgment, 
did  the  said  Karlene  E.  King  declare  to  each  of  the  attesting  witness- 
es that  the  paper  offered  for  probate  was  her  last  will  and  testament? 

I  direct  you  to  answer  that  issue  ini  the  affirmative. 

(3)  Were  there  at  least  two  attesting  witnesses,  each  of  whom  sign- 
ed his  name  as  a  witness  at  the  end  of  the  said  paper  at  the  request 
of  the  said  Karlene  E.  King? 

I  direct  you  to  answer  that  issue  in  the  affirn^ative. 

(4)  At  the  time  of  the  execution  of  the  paper  offered  for  probate, 
was  the  said  Karlene  E.  King  of  sound  and  disposing  mind  and 
memory  and  possessed  of  testamentary  capacity? 

That  was  submitted  to  3rou,  and  you  have  answered  in  the  affirm- 
ative. 

(5)  At  the  time  of  the  execution  of  the  said  paper,  was  the  said 
Karlene  E.  King  free  from  restraint? 

I  direct  you  to  find  that  issue  in  the  affirmative. 

(6)  Was  the  execution  of  the  said  paper  by  the  said  Karlene  E. 
Kifig  caused  or  procured  by  the  undue  influence  of  any  person  or 
persons  ? 

I  direct  you  to  find  that  issue  in  the  negative. 
The  seventh  question  is  stricken  out. 

(8)  Did  said  Karlene  E.  King  duly  revoke  the  propounded  paper 
subsequent  to  the  execution  of  the  same  (if  ever  executed)  ? 

I  direct  you  to  find  that  issue  in  the  negative. 

(9)  Was  the  execution  of  the  said  paper  by  the  said  Karlene  E.  King 
caused  or  procured  by  the  fraud  of  any  person  or  persons  ? 

I  direct  you  to  find  that  issue  in  the  negative. 

The  jury  found  as  directed  by  the  surrogate. 

Mr.  Hawkins :  I  wish  to  enter  an  exception  to  each  and  every  di- 
rection of  a  verdict. 

The  Surrogate:  I  do  not  think  it  is  necessary  for  the  jury  to  sign 
that.  The  only  issue  submitted  to  them,  the  entry  in  the  minutes,  will 
be  sufficient.  You  Cc^n  make  any  motions  for  a  new  trial  and  for  de- 
cree. 
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Mr.  Hawkins:  I  would  like  to  make  a  motion  for  a  new  trial  on 
notice. 

The  Surrogate:  Mr.  Schenck,  you  can  make  your  motion  and  pre- 
sent a  decree. 


(104  Misc.  Rep.  641) 

In  re  EVANS. 

(Surrogate's  Court,  Bronx  County.    October,  1918.) 

1.  EXECTTTOBS    AND    ADIONISTSATOBS    ^=»495(6) — COMMISSIONS    OK    X.EOACIE8 — 

Statute. 

Under  Code  OLt.  Proc.  §  2753,  an  executor  should  be  allowed  commis- 
sions on  a  general  l^acy,  but  not  on  a  specific  legacy. 

2.  Wills'  «=»753r— Specific  Legacy — ^Intent. 

Before  determining  paragraph  of  will  makes  specific  legacy,  Surrogate's 
Court  must  examine  whole  will  to  make  sure  no  contrary  intent  appears, 
for  testatrix's  intent,  as  gathered  from  whole  will,  governs. 

3.  WiLLs  ^s»754 — Construction — Speoifio  Ijbgaot. 

Where  testatrix  gave  her  aunt  all  corporate  stock  owned  by  her. 
with  an  exception  of  stock  previously  given  her  brother,  subject  to  power 
of  sale  in  executor,  if  necessary  to  pay  taxes  and  other  expenses,  gift 
was  a  "specific  legacy";    no  contrary  intent  appearing. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  proceed- 
ings of  Edward  C.  Evans,  as  executor  of  Lillian  Frances  Reed,  de- 
ceased.   Decree  disallowing  executor's  commissions. 

John  Delahunty,  of  New  York  City,  for  petitioner. 

SCHULTZ,  S.  Upon  the  settlement  of  the  decree  in  this  matter, 
it  becomes  necessary  to  fix  the  amount  of  the  commissions  to  which 
the  accounting  executor  is  entitled,  in  order  that  a  provision  for  their 
payment  may  be  inserted  therein.  Section  2753  of  the  Code  of  Civil 
Procedure  fixes  the  manner  in  which  said  commissions  shall  be  cal- 
culated ;  and  the  right  thereto  depends  in  part  upon  the  character  of 
the  property  of  the  decedent  and  the  manner  of  its  disposition.  This 
in  turn  involves  a  construction  of  the  decedent's  last  will  and  testa- 
ment. 

After  the  customary  direction  to  pay  funeral  expenses,  etc.,  the  tes- 
tatrix provided  as  follows: 

"Second.  To  my  brother,  Charles  C.  Reed,  I  give,  devise  and  bequeath  my 
one-half  interest  in  the  Beed  burial  plot  situate  in  Norwalk  Cemetery,  Nor- 
walk,  Connecticut,  and  my  fifteen  (15)  shares  of  the  capital  stock  of  the  Pull- 
man Company. 

"Third.  I  give  and  bequeath  to  my  dear  aunt,  Margaret  Ix  Curtis,  my 
two  stone  diamond  ring,  my  pearl  pin,  and  all  shares  of  stock  belonging  to  me, 
except  the  15  shares  of  the  stock  of  the  Pullman  Company  hereinabove 
mentioned,  subject,  however,  to  the  power  of  sale  hereinafter  pnoitioned." 

Then  follows  a  residuary  clause  by  which  the  testatrix  disposes 
of  all  her  remaining  estate,  and  a  clause  appointing  an  executor  and 
directing  him  to  pay. transfer  taxes  and  all  other  expenses  connected 

4^s»For  otber  cues  see  nine  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Dlgeeta  A  Indexes 
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with  the  settlement  of  the  estate  out  of  the  money  which  the  testatrix 
may  have  at  the  time  of  her  death,  or,  if  there  is  not  sufficient  to  pay 
the  same,  authorizing  him  to  sell  sUch  of  the  securities  bequeathed 
to  her  aunt,  Mtargaret  L.  Curtis,  as  may  be  necessary  for  that  pur- 
pose. 

[1]  The  question  involved  requires  a  determination  as  to  whether 
the  testatrix  intended  by  the  provisions  of  paragraph  third  of  her  will, 
in  which  she  disposed  of  all  shares  of  stock  belonging  to  her,  except 
those  stated,  to  create  a  specific  or  a  general  legacy.  If  it  is  a  spe- 
cific legacy,  then  the  executor  may  not  receive  commissions  thereon 
(Code  Civ.  Proc.  §  2753;  Schenck  v.  Dart,  22  N.  Y.  420;  Hall  v. 
Tryon,  1  Dem.  296;  Matter  of  Whipple,  81  App.  Div.  589,  81  N. 
Y.  Supp.  393;  Matter  of  Lester,  172  App.  Div.  509,  521,  158  N.  Y. 
Supp.  763) ;  whereas,  if  it  is  general,  commissions  should  be  allowed 
to  him. 

[2, 3]  Under  the  authorities  the  language  of  the  paragraph  in  ques- 
tion resulted  in  a  specific  legacy.  See  cases  cited  in  Matter  of  Werle, 
91  Misc.  Rep.  398,  155  N.  Y.  Supp.  262;  Matter  of  Franklin  Trust 
Co.,  95  MSsc.  Rep.  71,  160  N.  Y.  Supp.  221 ;  Matter  of  Stoiber,  103 
Misc.  Rep.  654,  170  N.  Y.  Supp.  897;  Matter  of  JuilHard,  103  Misc. 
Rep.  178,  169  N.  Y.^Supp.  1079.  Before  determining  such  to  be  the 
fact,  however,  the  court  must  examine  the  whole  will,  to  make  sure  that 
no  contrary  intent  appears,  for  it  is  the  intent  of  the  testatrix,  as 
gathered  from  the  whole  will,  that  governs.  Matter  of  Security  Trust 
Co.,  221  N.  Y.  213,  116  N.  E.  1006. 

I  can  find  nothing  in  this  will  to  indicate  an  intention  on  the  part 
of  the  testatrix  other  than  such  as  appears  from  the  language  of  para- 
graph third.  I  do  not  believe  that  the  provision  above  referred  to, 
authorizing  the  executor  to  sell  some  or  all  of  such  securities  under 
the  conditions  stated,  indicates  a  contrary  intent.  From  the  account 
it  appears  that  it  was  not  necessary  for  him  to  apply  any  of  the  se- 
curities to  such  a  purpose. 

While  no  doubt  the  executor  has  rendered  services,  as  urged  by 
him,  which  are  reasonably  worth  what  the  commissions  on  the  stock 
in  question  would  amount  to,  I  am  constrained  to  hold  that  the  legacy 
was  specific,  and,  being  specific,  the  court  has  no  power  to  allow  the 
executor  commissions  thereon. 

Decreed  accordingly. 
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MEMORANDUM  DECISIONS 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Account  of  Proceedings  of  Frank  R.  AB- 
BEY, as  Surviving  Executor  of  and  Trustee  un- 
der the  Last  Will  and  Testament  and  Codicil 
Annexed  Thereto  of  Sylvanus  T.  White,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  15,  1918.) 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied. 

ABELSON  and  another  v.  MILLBROOK 
WOOLEN  MILLS,  Inc.  (Supreme  Court,  Ap- 
pellate Division,  First  I>epartment.  Novem- 
ber 1,  1918.)  Application  granted.  Order 
signed. 

James  T.  ACKBRMAN  v.  Alfred  lASILLO. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment. October  18,  1918.)  Application  de- 
nied, with  $10  costs.    Order  signed. 


In  the  matter  of  the  judicial  settlement  of 
the  accounts  of  Sarah  M.  ADAMS,  as  adminis- 
tratrix of  the  estate  of  Maria  Sears,  deceased. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  13,  1918.)  Decree  unan- 
imously affirmed,  with  costs. 

In  the  matter  of  the  judicial  settlement  of 
the  account  of  Sarah  M.  ADAMS,  as  adminis- 
tratrix of  the  estate  of  Maria  Sears,  deceased. 
(Supreme  Court,  Appellate  I>ivision,  Third  De- 
partment. November  22,  1918.)  Motion  de- 
nied. 

ADAIVIS  V.  DICK  and  another.  (Supreme 
(vourt,  Appellate  Division,  First  Department. 
November  1,  1918.)  Motion  denied.  Order 
filed. 

ADAIUS  V.  DICK  and  another  (two  cases). 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  1,  1918.)  Motion  to  dis- 
miss appeal  denied,  without  costs.    Order  filed. 


Benjamin  I.  ALTiEN,  as  administrator,  etc., 
respt.  V.  George  S.  BIXBY,  applt.  (Supreme 
Court,  Appellate  Division,  Third  Department 
November  13,  1918.)  Judgment  and  order 
unanimously  affirmed,  with  costs.  Henry  T. 
KHI<»jc:«:,  J.,  not  sitting.  The  court  concludes 
that  there  is  sufficient  legal  evidence  in  this 
case,  properly  received,  upon  which  to  sustain 
the  verdict,  and  that  any  alleged  errors  in  the 
admission  or  rejection  of  evidence,  or  in  the 
judge's  charge,  did  not  affect  the  result,  and 
do  not  call  for  a  reversal. 


Louis  B.  ALLEN,  as  Receiver,  etc.,  Applt., 
V.  NEW  JERSEY  FIDELITY  &  PLATE 
GLASS  INSURANCE  CO.,  impld.,  Respt  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. October  25,  1918.)  Order  affirmed, 
with  $10  costs  and  disbursements,  with  leave 


to  plaintiff  to  serve  an  amended  complaint  up- 
on payment  of  said  coats.  No  opinion.  Or- 
der filed. 

Jule  ALLEN  et  al.,  Respta.,  y.  Clara  K. 
YOUNG,  Api^t.  (Supreme  Court,  AppeUate 
Division,  First  Department  October  IS. 
1918.)  Order  affirmed,  with  |10  costs  and  dis- 
bursements.    No  opinion.     Order  filed. 

Lina  ALLIS,  respondent,  y.  John  ALIjIS.  ap- 
pellant (Supreme  Court,  Appellate  Division. 
Second  Department  November  15.  191S,) 
Motion  granted.  Settle  order  before  Mr.  Jus- 
tice Jaycoz. 


Rene  ARACHTINGI  v.  M.  Stanley  TWEE- 
DIE  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  18,  1918.) 
Application    denied,    with    $10    coats.      Order 

signed. 

C^harles  Winfield  ARMOUR,  indy.  and  as 
Ex*r  and  Trustee,  etc.,  Applt,  v.  WHliam  T. 
MINOR  et  al.,  Respts.  (Sopreme  Conrt,  Ap- 
pellate Division,  First  Department  November 
1.  1918.)  Orders  affirmed,  with  $10  coats  and 
disbursements,  with  leave  to  the  plaintiff  to 
serve  an  amended  complaint  within  20  days 
after  service  of  this  order,  with  notice  of  en- 
try thereof,  upon  payment  of  said  coata  and 
the  costs  awarded  upon  the  motions  at  the 
Special  Term.  No  opinion.  Page  and  Sheam. 
JJ.,  dissent     Order  filed. 


Margarete  ARNDT-OBBR,  Applt,  v.  MET- 
ROPOLITAN OPERA  CO.rRespt  (Sn^me 
Court,  Appellate  Division,  B^rst  Department 
November  1,  1918.)  Order,  so  far  aa  appealed 
from,  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Order  filed.  See.  also. 
182  App.  Div.  613,  169  N.  Y.  Supp.  944. 

Margarete  ARNDT-OBER,  Applt,  ▼.  MET- 
ROPOLITAN OPERA  CO.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
November  1,  1918.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed.  See,  also,  182  App.  Div.  513,  169  N.  Y. 
Supp.  944. 


Charles  W.  ARNOLD,  respt,  t.  Peter  HAG- 
NEK,  applt  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  November  13, 
1918.)  Judgment  and  order  unanimoasly  af- 
firmed, with  costs. 

..^^J^^AMS^  ^PP^^V.^-  AMERICAN  THER. 
MOS  BOTTLE  CO.,  Respt  (Supreme  Court 
Appellate  Division,  E^rst  Department.  Norem- 
ber  29,  1918.)  Judgment  and  order  affirmedL 
with  costs.    No  opinion.    Order  filed. 
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Dorothy  AUIffiBAOEH,  Respt,  ▼.  VANi^KBIj- 
TON  AMUSEMENT  CORP%  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. November  29,  1918.)  Judgment  and 
order  affirmed*  with  costs.  No  opinion. 
Clarke,  P.  J.,  and  Laughlin,  J.,  dissent  Or- 
der filed. 

The  AUTOMOBH^K  TRADE  DIRECTORY, 
Inc.,  V.  Samuel  OTTER.  (Supreme  Court,  Ap- 
pellate DlTision,  First  Department.  October 
18,  1918.)  Application  denied,  with  $10  costa 
Order  signed. 


Fannie  B.  BABB,  respondent,  ▼.  JAMES 
CUNNINGHAM  SON  &  CO..  Inc^  and  Arthur 
R.  Dieter,  appellants.  (Supreme  Court,  Appel« 
late  Division,  Second  Department.  Novemoer 
22,  1918.)  Judgment  and  order  unanimously 
affirmed,  with  costs.    No  opinion. 

In  the  Matter  of  the  Application  for  the  Ju- 
dicial Settlement  of  the  Accounts  of  Homer 
C.  BABCOCK,  as  Committee  of  the  Person 
and  Estate  of  Edward  F.  Lang,  Deceased,  an 
incompetent  person,  ^upreme  Court,  Appel- 
late Division,  Second  Department  December 
e,  19ia)  As  the  next  of  kin,  including  the 
moving  party,  were  given  notice  of  the  appli- 
cation of  the  committee  of  the  deceased  incom- 
petent for  the  judicial  settlement  of  his  ac- 
counts, the  moving  party  has  a  standing  to 
move  the  court  for  a  stay  of  proceedings  until 
the  rights  of  the  parties  in  the  estate  of  the 
decedent  shall  have  been  finally  settled  as  the 
result  of  the  proceedings  for  the  probate  of  the 
will  in  the  Surrogate's  Court,  and  the  decision 
of  the  motion  for  a  stay  of  the  proceedings 
pending  such  final  settlement  of  her  rights 
affects  a  substantial  right,  although  resting  in 
the  discretion  of  the  County  Court.  The  or- 
der was  therefore  appealable,  and  we  think  that 
in  the  interest  of  justice  the  motion  should 
have  been  granted.  Order  of  the  County  Court 
of  Kings  County  reversed,  with  $10  costs  and 
disbursements,  and  motion  zranted.  Jenks,  P. 
J.,  and  Putnam,  Blackmar,  Kelly,  and  Jaycox, 
JJ.,  concur. 

Henry  P.  BACHERT  and  one,  individually 
and  as  executors,  etc,-,  et  al.,  Applts.,  v. 
Charles  A.  WHITE.  Respt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Oc- 
tober 9.  1918.)  Motion  to  amend  decision  de- 
nied. Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs. 
All  concur. 

John  J.  BAKERMAN,  appellant,  v.  CITY  OF 
NEW  YORK,  and  others,  respondents.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment.^ November  22,  1018.)  Judgment  af- 
firmed, with  costs.  No  opinion.  JeuKs,  P.  J., 
and  Thomas,  Blackmar,  and  Jaycox,  JJ.,  con- 
car.  Rich,  J.,  dissents,  being  of  opinion  that 
the  plaintiff  was  entitled  to  substantial  dam- 
ages.   

BABBRIOK  T.  MANZO  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 


November  1, 1918.)  Motkm  for  leave  to  appeal 
to  the  Court  of  Appeals  denied,  with  $10  costs. 
Order  filed.  

James  S.  BAROUS  v.  Wade  H.  COOPER  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department.  October  18,  1918.)  Motion  de- 
nied, with  $10  coats.    Order  filed. 


The  BARRETT  CO.,  Respt.,  v.  Jules  B. 
BERNARD  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber 18,  1918.)  Order  modified,  so  as  to  amend 
the  order  for  examination  by  striking  there- 
from the  words  "the  matters  stated  in  said  affi- 
davits and  more  particularly,"  and,  as  so  modi- 
fied, affirmed,  with  $10  costs  and  disbursements 
to  respondent;  the  date  for  the  examination 
to  proceed  to  be  fixed  in  the  order.  No  opin- 
ion.   Settle  order  on  notice. 

In  th9  matter  of  the  claim  of  Alfred  BATES, 
respt,  for  compensation,  etc.,  v.  JAMES  EI^ 
GAR,  Inc.,  employer,  and  iEtna  Life  Insurance 
Co.,  insurance  carrier,  applts.  (Supreme  Court, 
Appellate  Division,  Third  Department.  Novem- 
ber 13,  1918.)    Award  unanimously  affirmed. 

In  the  matter  of  the  claim  of  Mary  BATES 
and  minor  dependents  for  compensation  under 
the  Workmen's  Compensation  Law,  for  the 
death  of  Stephen  Bates.  STATE  INDUSTRI- 
AL COMMISSION,  reapt,  v.  PLATTSBURGH 
GAS  &  ELECTRIC  COMPANY,  employer, 
and  the  Travelers'  Insurance  Company,  insur- 
ahce  carrier,  applts.  (Supreme  Court,  Appellate 
Division,  Third  '  Department  November  22, 
1918.)    Award  unanimously  affirmed. 

In  the  matter  of  the  claim  of  Alfred  BATES, 
claimant,  respt.,  for  compensation  under  the 
Workmen's  Compensation  Law,  v.  JAMES  EL- 
GAR,  Inc.,  employer,  and  il!]tna  Life  Insurance 
Company,  insurance  carrier,  upplts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  22,  1918.)  Motion  denied. 

Frank  W.  BAUM,  indiv.,  etc.,  v.  Victor  W. 
STOCKWELL,  as  assignee,  etc.  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  18,  191S.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 

Wallace  BEATTY,  individually  and  as  tem- 
porary administrator,  etc.,  and  another,  appel- 
lants, V.  Jesse  E.  READ  and  another,  respond- 
ents. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  15,  1918.) 
Motion  to  dismiss  appeal  granted,  unless  ap- 
pellants perfect  their  appeal,  place  the  case  on 
the  December  calendar,  and  be  ready  for  argu- 
ment when  reached. 


Wallace  BEATTY,  individually  and  as  tem- 
porary administrator,  etc.,  and  another,  appel- 
lants, V.  Jesse  E.  READ  and  another,  respond- 
ents. (Supreme  Court,  Appellate  l)ivi.sion. 
Second  Department.  December  6, 1918.)  Judg- 
ment affirmed  by  default,  with  costs.  Jenks,  P. 
J.,  and  Mills,  Rich,  Blackmar,  and  Kelly,  jJ., 
concur. 
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Joseph  BB20K.  Applt,  t.  ONLY  SKIRT  CO., 
Inc.,  Kespt.  (Snpreme  Court,  Appellate  Divi- 
sion, First  Department  November  29,  1918.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Order  filed.  See  also,  176  App.  Div. 
867,  163  N.  Y.  Supp.  786. 

May  B.  BECEHORN.  as  administratrix  of 
the  goods,  chattels,  ana  credits  of  Daniel  S. 
Beckhom,  deceased,  applt.^  v.  LEHIGH  VAL- 
LEY RAILROAD  COMPANY,  respt  (Su- 
preme  Court,  Appellate  Division,  Third  Depart- 
ment. November  18,  1918.)  Motion  granted, 
by  default 

William  BEDELL,  appellant,  v.  NEW  YORK 
SAND  &  FACING  COMPANY,  respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  11,  1918.)  Judgment 
affirmed  by  default,  with  costs.  Jenks.  F.  J., 
and  Thomas,  Mills,  Putnam,  and  Kelly,  JJ., 
concur. 

William  BEDELL,  appellant,  v.  NEW  YORK 
SAND  &  FACINd  COMPANY,  respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  1&  191&)  Motion  to 
ojpen  default  granted,  witnout  costs,  on  condi- 
tion that  the  case  be  restored  to  the  November 
calendar  to  be  argued  when  reached. 


Fred  BEHRMAN.  appellant,  v.  NEWTOWN 
SUPPLY  COMPANY,  respondent  (Supreme 
Court,  Appellate  Division.  Second  Depart- 
ment December  6,  191S.)  Judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 

Davis  BELAIS  v.  WUHam  A.  MALLETT. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment. November  29,  1918.)  Motion  de- 
nied, with  $10  coste.    Order  filed. 

In  the  matter  of  the  daim  of  Frederick 
BEND,  Jr.,  on  behalf  of  Edward  Bend  and 
Marie  Bend,  grandchildren  of  Frederick  BEND. 
Sr.,  for  compensation,  etc.,  v.  PERRY  AUSTIN 
MANUFACTURING  CX>.,  employer,  and  United 
States  Casualty  Co.,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  13,  1918.)  Award  unani- 
mously affirmed. 


James  L.  BERTIE,  Respt.,  t.  George  SIMP- 
SON, Applt  (Supreme  Court  Appellate  Divi- 
sion, First  Department  October  25,  1918.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.     Order  filed. 

Charlotte  A.  BINGHAM,  applt,  v.  STATE 
OF  NEW  YORK,  respt  (Supreme  Court,  Ap- 
pellate Division.  Third  Department  Novem- 
ber 22,  1018.)  Judgment  unanimously  affirmed, 
with  costs. 

John  BLAIN,  as  administrator,  etc.,  of 
Charles  Blain,  deceased,  appellant,  t.  Frederick 
REISS  et  al.,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department  De- 
cember 6,  1918.)  Judgment  reversed,  and  new 
trial  granted;    costs  to  abide  the  event     The 


facts  'stated  in  the  pljaintilTs  opening  required 
submission  to  the  Jurv  of  the  issues,  both  as  to 
the  defendants'  negligence  and  the  plaintifrs 
contributory  negligence.  Mills,  Patnam,  Black- 
mar,  Kelly,  and  Jaycoz,  JJ.,  concur. 

In  the  matter  of  the  claim  of  Michael  BIANr. 
employ^,  respt,  v.  NEW  YORK  CENTRAL 
RAILROAD  CO.,  employer  and  self-insnrer, 
applt  (Supreme  Court  Appellate  DivisioxL 
Third  Department  November  13.  191S.i 
Award  unanimously  affirmed. 

Arthur  W.  BLANKMEYER,  PlflP.,  v.  MUTU- 
AL FILM  CORPORATION,  Deft  (Supreme 
Court  Appellate  Division,  Fourth  Department 
November  20,  1918.)  Motion  for  judgment  on 
default  and  to  vacate  stay  granted,  unless 
plaintiff  shall  file  and  serve  printed  papers  on 
motion  by  December  16th. 


Michael  BLASIUS  et  al.,  Applta„  ▼.  HART- 
FORD FIRE  INSURANCE  CO.,  Respt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment October  18,  1918.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


In  the  matter  of  the  application  of  John  W. 
BLOCK,  Jr.,  for  payment  of  awards,  etc.,  in 
proceedings  to  open  Malbone  Street  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. December  6,  1918.)  Order  affirm- 
ed, with  JIO  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J^  and  Putnam,  Blackmar, 
itelly,  and  Jaycoz,  JJ.,  concur. 

In  the  matter  of  the  application  of  John  W. 
BLOCK,  Jr.,  for  payment  of  awards,  etc,  in 
proceedings  to  open  Malbone  Street  (Suprefaie 
Court,  Appellate  Division.  Second  Department. 
December  ft,  1918.)  Motion  to  dismiss  appesl 
denied,  without  costs. 


Emile  BOOKMAN,  as  Adm'x,  ▼.  PRODUCTS 
MFG.  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  18,  191S.) 
Motion  denied,  with  $10  costs.    Order  filed. 

Ferdinand  J.  BOMMER,  Applt.  t.  CITI- 
ZENS* INS.  CO.OFMISOOURIetal.,  Bespts. 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment. November  20,  1918.)  Motion  to 
dismiss  appeal  granted,  unless  appellant  shall 
file  and  serve  printed  papers  on  appeal  within 
30  days  and  pay  to  respondents'  attorneys  $10. 

Seymour  W.  BONSALL,  respondent,  t.  Bea- 
trice C.  SHIVERICK,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  13,  1918.)  Judgment  affirmed,  with 
costs.  No  opinion.  ^ Jenks,  P.  J.,  and  Thomas, 
Mills,  Ketty,  and  Jaycox,  Jj.,  concur. 

BOOTH  &  FLINN.  Ltd.,  Respt,  v.  AMERI- 
CAN CLAY  PRODUCTS  CO..  Inc..  Applt. 
(Supreme  0>urt  Appellate  Division,  First  de- 
partment November  29,  1918.)  Order  affirm- 
ed, with  $10  oosts  and  disbursements.  No  opin- 
ion.   Order  fifed. 
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Lottie  W.  BOOTH  ▼.  INTBBBOROUOH 
RAPID  TRANSIT  CO.  (Supreme  CJourt,  Ap- 
pellate Division,  First  Department.  November 
15.  1918.)  Motion  granted,  with  $10  coBts.  Or- 
der filed. 


Samuel  BORCHARDT,  Applt.,  v.  RAYMOND 
CONSTRUCTION  CO.,  Ihc,  Respt.  (Supreme 
Court,  Appellate  Divlson,  First  Department. 
December  6, 1918.)  Judgment  and  order  affirm- 
ed, with  costs.    No  opinion.    Order  filed. 


EUen  A.  BORGSTROM,  appellant,  v.  Alice 
MOORE  «t  al.,  defendants,  and  Albin  R.  Olson, 
purchaser,  respondent.  (Supreme  Court,  Ap- 
pellate Division.  Second  Department.  Novem- 
ber 15,  1918.)  Order  of  the  County  Court  of 
Kings  County  of  June  27,  1918,  affirmed,  with 
$10  costs  and  disbursements.  No  opinion. 
Thomas,  Mills,  Rich,  Putnam,  and  Kelly,  JJ., 
concur. 

BOSTON  INSURANCE  CO.  v.  BROOKLYN 
HEIGHTS  RAILROAD  CO.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 15,  1918.)  Motion  granted,  with  $10  costs, 
unless  appellant  comply  with  terms  stated  in 
order.     Order  filed. 


Joaguin  A.  De  O.  BOTELHO,  Respt.,  ▼. 
Julius  H.  SIEBERT,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department  Octo- 
ber 18,  1918.)  Order  modified,  as  stated  in  or- 
der, and,  as  so  modified,  affirmed,  with  $10 
costs  and  disbursements  to  the  appellant.  No 
opinion.    Order  filed. 


Matter  of  Elbert  S.  BOUGHTON,  an  attor- 
ney. (Supreme  Court,  Appellate  Division,  First 
Department.  November  8,  1918.)  Cross-inter- 
rogatories must  be  filed  by  November  22,  1918. 

•  In  the  Matter  of  Elbert  S.  BOUGHTON,  an 
attorney.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  22, 1018.)  Upon 
respondent's  application  for  further  time  to 
submit  cross-interroeatories,  he  is  allowed  10 
days  from  date  to  file  such  cross-interrogato- 
ries, provided  he  files  a  consent  to  an  open  com- 
mission in  case  he  does  not  file  said  cross-inter- 
rogatories within  said  time. 

Louis  BOWSKY  V.  Christine  KRESS.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  18,  1918.)  Application  denied, 
with  f  10  costs.    Order  signed. 


BRADLEY  CONTRACTING  CO.  Applt,  v. 
CITY  OF  NEW  YORK,  Respt  *  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  1,  1918.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs.  No  opinion.     Order  filed. 


BRADY  Or/TMARSH  CONSTRUCTION 
CO.,  Applt^  V.  CITY  OF  NEW  YORK,  Respt 
(Sapreme  (jourt,  Appellate  Division,  First  De- 
partment November  22, 1918.)  Order  affirmed, 
with  costs.  No  opinion.  Order  filed. 
172N.Y.S.--56 


Frank  BRANTLB  and  Amalia  Brantle,  an- 
pellants,  v.  EAGLE  SAVINGS  &  LOAN  COM- 
PANY, respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department  November  22, 
1918.)  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Rich,  Blackmar,  and  Jaycoz,  JJ.,  concur. 

Albert  BRAUBR,  Respt.,  v.  Julia  Watt  LAW- 
RENCE, Applt  (Supreme  Court.  Appellate 
Division,  First  Department  October  25,  1918.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Order  filed.  See,  also,  106  App.  Div. 
8,  160  N.  Y.  Snpp.  497. 


Albert  BRAUER  v.  Julia  W.  LAWRENCE. 
(Supreme  Court  Appellate  Division,  First  De- 
partment November  15,  1918.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 

In  the  matter  of  the  claim  of  Elizabeth 
BROCKELBANK  and  minor  children,  claim- 
ants, respts.,  for  compensation  under  the  Work- 
men s  Compensation  Law,  for  the  death  of  Wil- 
liam J.  Brockelbank,  aeceased,'  v.  Edward 
FUNK,  employer,  and  Globe  Indemnity  Com- 
pany, insurance  carrier,  applts.  (Supreme 
Court  Appellate  Division,  Third  Department. 
November  13,  1918.)  Award  unanimously  af- 
Armed. 

BROOKFIBLD  CONSTRUCTION  CO.,  Inc., 
Respt,  V-  Frank  R,  CORDLBY,  Applt  (Su- 
preme Court,  Appellate  Division.  First  Depart- 
ment December  6.  1918.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed.  

BROOKLYN  TRUST  COMPANY,  respond- 
ent V.  CITY  OF  NEW  YORK  appellant  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment. November  15,  1918.)  Order  affirm- 
ed, with  $10  costs  and  disbursements.  No  opin- 
ion. Jenks,  P.  J.,  and  Thomas,  Rich,  Blackmar, 
and  Jaycox,  JJ.,  concur. 

J.  Romaine  BROWN  v.  A.  B.  R.  REALTY 
COMPANY,  Inc.,  and  Title  Guarantee  &  Tru^t 
Company  et  al.  (Supreme  Court  Appellate 
Division,  Second  Department  October  4, 
1918.)     Motions  denied. 

J.  Romaine  BROWN,  respondent  v.  A.  E.  R. 
REALTY  COMPANY.  Inc.,  et  al.,  defendants: 
Thomas  Austin  and  William  L.  Austin,  copart- 
ners, etc,  et  al.,  appellants.  Appeal  No.  1. 
(Supreme  Court  Appellate  Division,  Second 
Department  November  22,  1918.)  Motion  to 
dismiss  appeal  denied. 


J.  Romaine  BROWN,  respondent  v.  A.  E.  R. 
RE.VLTY  COMPANY.  Inc.,  et  al.,  defendants; 
Thomas  Austin  and  William  L.  Austin,  copart- 
ners, etc,  et  al.,  appellants.  Appeal  No.  2. 
(Supreme  Court  Appellate  Division,  Second 
Department  November  22,  1918.)  Motion  to 
dismiss  appeal  denied. 

J.  Romaine  BROWN,  respondent,  v.  A.  E.  R. 
REALTY  COMPANY,  Inc,  et  al.,  defendants; 
Thomas  Austin  and  William  L.  Austin,  copart- 
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ners,  «tc.,  et  id.,  appellants.  Appeals  Nos.  1 
and  2.  (Supreme  Court,  Appellate  Division, 
Second  Department.  December  13, 1918.)  The 
court  having  been  informed  that  Mr.  Justice 
Tompkina  has  decided  the  motion  for  a  resale 
of  the  property,  the  application  for  a  stay 
pending  his  decision  is  dismissed,  without  costs. 

Samuel  H.  BROWN,  respondent,  v.  Fred 
BRESLIN,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Decem- 
ber 6. 1918.)  Judgment  and  order  of  the  Coun- 
ty Court  of  Westchester  County,  affirming,  a 
judgment  of  a)  justice  of  the  peace  in  favor  of 
the  plaintiff,  unanimously  affirmed,  with  costs. 
No  opinion. 

In  the  matter  of  the  claim  of  Mary  A. 
BROWN,  claimant,  respt.,  for  compensation 
under  the  Workmen's  Compensation  Law,  for 
the  death  of  James  Brown,  v.  Edward  R. 
BREVOORT,  employer,  and  Globe  Indemnity 
Company,  insurance  carrier,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  18,  1918.)  Decision  reversed,  award 
vacated,  and  claim  dismissed,  on  the  authority 
of  Matter  of  Doey  v.  Clarence  P.  Rowland  Co., 
Inc.,  224  N.  Y.  30,  120  N.  E.  53.    All  concur. 


In  the  matter  of  the  claim  of  William  A. 
BROWN  for  compensation,  etc.,  respt.,  v.  John 
D.  PARSONS,  employer,  and  London  Guaran- 
tee &  Accident  Co^  Ltd.,  insurance  carrier, 
applts.  (Supreme  Court,  Appellate  Division, 
Third  Department.  November  13,  1918.) 
Award  unanimously  affirmed. 

Bettv  V.  BROWN.  Respt.,  v.  Mark  C.  TRED- 
ENNICK,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  November  1, 
1018.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.    No  opinion.     C)rder  filed. 


BROWNING  V.  FOX  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  Novem- 
ber 1.  1918.)  Motion  for  reargument  denied, 
with  910  costs,  with  leave  to  renew.  An  appli- 
cation to  modify  the  decision  of  the  court  so 
as  to  provide  for  a  new  trial,  was  not  embraced 
in  the  notice  of  motion.  Due  notice  of  the 
applicntion  nnd  of  the  grounds  upon  which  it  is 
based  should  be  piven  to  the  plaintiff,  purauant 
to  rule  VIII.     Order  filed. 

EdRar  W.  BROWNING  v.  Frederick  P.  FOX 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  November  29,  1918.)  Mo- 
tion denied,  with  $10  costs.     Order  filed. 


Bert  BRUNDAGE,  Respt,  v.  Larsen  E.  JEN- 
SEX,  Applt  (Supreme  Court  Appellate  Divi- 
sion. Fourth  Department  November  20,  1918.) 
Judgment  modified,  by  striking  out  all  provi- 
sions requiring  the  deed  to  be  given  by  defend- 
ant to  plaintiff  to  be  a  warranty  deed,  and  all 
provisions  requiring  defendant's  wife  to  join 
in  executing  such  deed;  also  by  adding  a  pro- 
vision requiring  defendant  to  either  give  the 
mortgage  as  provided,  for  securing  the  pay- 
ment to  plaintiff  of  the  sum  of  $1,097.13,  or,  at 
bis  option,  to  pay  that  sum  to  plaintiff  in  cash; 


and,  as  so  modified,  affirmed,  without  coats  of 
this  appeal  to  ather  party.    All  concur. 


John  D.  BUCKLEY  and  one,  Hespts.,  v. 
Raymond  L.  CHURCH  and  one,  Applts.  (Su- 
preme Court,  Appellate  Division,  Fourtii  De- 
partment October  9,  1918.)  Judgment  af- 
firmed, with  costs.    All  concur. 


Martin  D,  BUCBIiBY,  Respt  v.  Charles  B. 
SHAFER  et  al.,  Applts.  (Supreme  Court  Ap- 
pellate Division.  Fourth  Department.  Decem- 
ber 7.  1918.)  Order  affirmed,  with  $10  costs 
and  disbursements.    All  concur. 

George  BULEjOCK,  appellant  ▼.  James  & 
COOLEY,  respondent  (Supreme  Court  Appel- 
late Diviaion,  Second  Department  October  4. 
1918.)  Motion  for  stay  granted,  on  condition 
that  any  school  taxes  upon  the  property  in 
school  district  No.  7  since  January  1,  1917. 
shall  not  be  collected  or  enforced  in  the  mean- 
time; also  that  appellant  shall  give  an  under- 
taking in  the  sum  of  $1,000  to  cover  all  dam- 
ages that  respondent  or  those  whom  he  repre- 
sents may  sustain  by  reason  of  such  stay.  Set- 
tle order  on  notice. 

Mary  BURDIC,  Respt,  v.  BROTHERHOOD 
ACCIDENT  CO.,  Applt  (Supreme  Court  Ap- 
pellate Division.  Fourth  Department  October 
9,  1918.)  Motion  to  dismiss  appeal  granted 
unless  appellant  shall  file  and  serve  printed 
papers  by  October  30,  1918,  and  pay  to  re- 
spondent's attorney  $10. 


In  the  Matter  of  the  Estate  of  Anson  C 
BURNETT,  deceased.  (Supreme  Court  Apoei- 
late  i-fivision,  Fourth  Department  November 
27.  1918.)  Order  and  decree  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied. 
Held,  that  the  Surrogate's  Court  had  no  au- 
thority to  make  the  order.    All  concur. 

In  the  matter  of  the  probate  of  heirship  of 
John  BUTLER,  deceased.  WUliam  H.  Butler, 
appellant;  John  Johnson  Butler  and  another. 
respondents.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  December  6>.  191.S.) 
Decree  of  the  Surrogate's  Court  of  Westchest- 
er County  affirmed,  with  costs  against  the  pe- 
titioner. No  opinion.  Mills,  Putnam,  Black- 
mar,  Kelly,  and  Jaycox,  JJ.,  concur. 

Eleanor  M.  CAHH^L,  Respt,  v.  NEW  YORK 
STATE  RAILWAYS,  Applt  (Supreme  Court, 
Appellate  Diviaion,  Fourth  Department  De- 
cember 7,  1918.)  Judgment  and  order  reveraed. 
and  new  trial  granted,  with  costs  to  appellant 
to  abide  event,  unless  the  plaintiff  shall,  within 
ten  days  stipulate  to  reduce  the  verdict  to  the 
sum  of  $3.5()0,  as  of  the  date  of  rendition  there- 
of, in  which  event  the  judgment  is  modified 
accordingly,  and,  as  so  modified,  is,  together 
with  the  order,  affirmed,  without  costs  of  this 
appeal  to  either  party.  Held,  that  the  verdict 
is  excessive  and  is  against  the  weight  of  th«' 
evidence  upon  the  question  of  damages.  All 
concur. 
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Marj  OAHUli,  nspondent,  ▼.  Otto  WISS- 
XER,  appellant  (Sapreme  Court,  Appellate 
Division,  Second  Department  October  4, 
1918.)  Motion  denied,  without  cofta.  Jayeox, 
J.,  not  Toting. 

O.  Sumner  CAMMACK,  on  behalf  of  himself, 
etc.,  Respt,  v.  OBBRLIN  REALTY  CO.  et  al., 
impleaded,  etc.,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  Fimt  Department.  October 
la  1918.)  Order  affirmed,  with  $10  costs  and 
disbursements;  the  date  for  the  examination  to 
proceed  to  be  fixed  in  the  order.  No  opinion. 
Settle  order  on  notice. 

Ida  M.  CAMP,  respt.,  v.  LEHIGH  VALI^EY 
RAILROAD  COMPANY,  applt  (Supreme 
Court,  Appellate  Division.  Third  Department. 
November  13,  1018.)  Judgment  and  order 
unanimously  affirmed,  with  costs. 

Jean  V.  CAMPBELL,  RespL,  r.  Edwin  P. 
CAMPBELL,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department  October  18, 
1918.)  Qrder  affirmed,  with  |10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Edward  L.  CAREY,  appellant,  v.  Adelaide  H. 
CAREY  and  Henry  C.  Hicks,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  25,  1918.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Thomas,  Mills,  Rich,  Putnam,  and 
Kelly,  J  J.,  concur. 

In  the  matter  of  the  judicial  settlement  of 
the  account  of  John  F.  CARNRIGHT  and  Al- 
h«>rt  Camrlght  Jr.,  as  administrators  with  the 
will  annexed  of  Abraham  Carnright,  deceased. 
(Supreme  Court  Appellate  Division.  Third  De- 
partment November  18,  1918.)  Decree  in 
each  case  unanimously  affirmed,  with  one  bill 
of  costs  against  the  appellants.  This  court 
finds  as  a  fact  that  the  appellants  did  not  take 
their  assignments  in  good  faith. 

Isaac  W.  CARR.  Applt,  v.  LONG  ISLAND 
RAILROAD  COMPANY,  Respt.  (Supreme 
(^oort.  Appellate  Division,  First  Department. 
December  6^  1918.)     DeterminaUon  (102  Misc. 


Rep.  672, 


N. 


costs.     No  opinion.     Order  filed. 


Supp.  569)  afilrmed,  with 


Charles  CARROLL,  Applt,  v.  CITY  OF  OS- 
WEGO, et  al.,  Respts.  (Supreme  Court  Appel- 
late Division,  Fourth  Department  October  9, 
1918.)  Motion  to  dismiss  appeal  granted,  with 
SIO  costs,  unless  on  or  before  October  28th 
1918,  appellant  shall  make  and  serve  proposed 
rase  on  appeal  and  pay  to  respondent's  attor- 
ney ^10,  in  which  event  the  motion  is  denied. 

Jofan  CASEY,  respt,  v.  Charles  I.  BAKER, 
Horatio  L.  Baker,  and  Edward  N.  Lacey  as 
trustee  in  bankruptcy,  etc.,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department 
November  18,  1918.)  Judgment  unanimously 
affirmed,  with  oosts. 


Katherine  CATONA,  an  infant,  etc.,  Respt., 
V.  UNION  RAILWAY  CO.  OF  NEW  YORK 
CITY,  Applt.  (Supreme  Court  Appellate  Di- 
vision, First  Department  October  25,  1918.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Paul  CATONA,  Respt,  v.  UNION  RAILWAY 
CO.  OF  NEW  YORK  CITY,  Applt.  (Supreme 
Court  Appellate  Division,  f^rst  Department. 
October  25,  1918.)  Judgment  and  order  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


Katherine  CATONA,  an  infant  v.  UNION 
RAILWAY  CO.  Paul  CATONA  v.  SAME. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. November  15,  1918.)  Motion  de- 
nied, with  $10  costs.     Order  filed. 


P.  Ashley  CHASE  v.  Herman  BTTINGER. 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  18,  1918.)  Application 
granted.    Order  signed. 


Peter  CIACCIO  v.  Benjamin  J.  WEII>. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. October  18,  1918.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed.  

Rose  (TEA(X!IO,  an  Infant,  v.  Benjamin  J. 
WEIL.  (Supreme  Court,  Appellate  Division, 
First  Department  October  18,  1918.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs.  Or- 
der filed. 

CITY  OF  SYRACUSE,  Respt,  v.  Charles  E. 
COONEY  et  al.,  ApplU.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  Octo- 
ber, 9.  1918.)  Motion  for  reargument  denied, 
with  $10  costs.  Motion  fw  leave  to  appeal  to 
Court  of  Appeals  denied. 

In  the  matter  of  opening  a  new  street  alovij:? 
the  Fallkill  Creek,  etc.,  in  the  CITY  OF 
POUGHKEJBPSIB,  etc.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  October 
31,  1918.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Rich,  Blackmar,  and  Jaycox,  JJ.,  con- 
cur. 

In  the  Matter  of  the  Condemnation  Proceed- 
ings by  the  CITY  OF  UTICA,"  Applt.  to  ac- 
quire lands  of  Cotb,  A.  Shaw,  Urspt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment November  27,  1918.)  Motion  grant- 
ed, and  appeal  dismissed,  with  costs. 

CLANCY.  &  VAiTaLST  CONTRACTING 
COMPANY,  Inc.,  respondent  v.  Charles  M. 
BROWN,  appellant  (Supreme  Court  Apprl- 
late  Division,  Second  Department  NovernbfT 
8,  1918.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Thomas,  Mills, 
Rich,  Putnam,  and  Kelly,  J  J.,  concur. 


Ida  CLARE  v.  Percy  BLKEI^S.  (Supreme 
Court  Appellate  Division,  First  DepartmcMit 
October  18.  1918.)  Application  denied,  with  $10 
costs.     Order  signed* 
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J.  PeytoD  CLARK  ▼.  Bird  S.  COUSR  et  al. 

(Supreme  Court,  Appellate  Division,  Firat  De- 
partment. October  18,  1918.)  Motion  denied, 
with  $10  costs.    Order  filed. 

Josephine  K.  CLARK,  Respt,  v.  Julius 
FLEISOHMANN  and  one,  Applts.  (Supreme 
Ck)urt,  Appellate  Division,  Fourth  Department. 
October  9,  1918.)  Order  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


Josephine  K.  CLARK,  Respt.,  v.  Julius 
FLElSCHMANN  and  Georee  B.  Lester,  Applt. 
(Supreme  Cknirt,  Appellate  Division,  Fourth  De- 
partment November  27,  1918.)  Motion  for 
leave  to  appeal  to  Court  of  Appeals  granted, 
and  questions  for  review  certified. 

Josephine  K.  QLABK,  Respt,  v.  George  B. 
LESTER,  Applt  (Supreme  CJourt,  Appellate 
Division,  Fourth  Department  October  9,  1918.) 
Order  affirmed,  with  $10  ooets  and  dijsburse- 
mcnts.    All  concur. 


Josephine  K.  CLARK,  Respt,  v.  George  B. 
LESTER,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  November  27. 
1918.)  Motion  for  leave  to  appeal  to  Court  oc 
Appeals  granted,  and  questions  for  review 
certified.  * 

Ralnh  H.  CJLARK,  as  Trustee,  Respt,  v. 
John  B.  SCHOONMAKBR  et  al.,  Applts,  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment November  8,  1918.)  Judgments  and  or- 
ders affirmed,  with  costs.  No  opinion.  Orders 
filed. 

Ralph  H.  CLARK,  ag  Trustee,  etc,  v.  John 
B.  SCHOONMAKER  et  aL  Actions  Nos.  2 
and  8.  (Supreme  Court  Appellate  Division, 
First  Department  November  29,  1918.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. . 

CLARK  PAPER  &  MFG.  CO.,  Respt.  v. 
Edward  D.  STENACJHER,  Applt  Action  No. 
1.  Edward  D.  Stenacher,  Applt,  v.  Clark  Pa- 
per &  Mfg.  Co.,  Respt  Action.  No.  2.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. November  27,  1918.)  Order,  so  far 
as  appealed  from,  affirmed,  with  $10  costs  and 
disbursements.  All  concur.  Se&  alsa  100  Misc. 
Rep.  173, 165  N.  T.  Supp.  367. 

Beatrice  CLEVELAND,  Respondent,  v,  RI- 
ALTO  THEATER  (X)RPORATION,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department  December  6,  1918^  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.    Order  filed. 

William  W.  CLINB.  respondent,  v.  NORTH- 
ERN CENTRAL  RAILROAD  COMPANY 
and  Erie  Railroad  Company,  appellants.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment November  13,  1918.)  Judgment 
and  order  unanimously  affirmed,  with  costs. 
See.  also,  181  App.  Div.  203,  168  N.  Y.  Supp- 
303. 


Matter  of  John  H.  COGAN^  deceased.  (8n- 
preme  Court.  Appellate  Division,  First  De- 
partment November  1,  1918.)  Motion  for  re- 
settlement granted.    Order  filed. 

Matter  of  Max  COHEN  v.  Harry  ALLEN  et 
al.  (Supreme  Court,  Appellate  Division,  First 
D^Mirtment  October  18.  1918.)  Application 
denied,  with  $10  costs.    Order  signed. 

Harry  COHEN,  respondent,  ▼.  Jacob 
GREENBERG,  appellant.  (Supreme  Conn. 
Appellate  Division,  Second  Department  No- 
vember 15,  1918.)  Motion  denied,  with  $10 
costs. 


Aaron  B.  COHEN  v.  Alexander  R.  GROSS- 
MAN et  aL  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  15,  191  S.i 
Motion  granted,  with  $10  costs.    Order  filed. 

Bird  S.  COLER.  Com'r,  etc.,  on  complaint  of 
Anna  Feuerman,  Respt,  v.  Louis  GROSSMAN. 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  22,  19180  Or- 
der affirmed.  No  opinion.  Dowlin£»  X,  dis- 
sents.    Order  filed. 

Edmund  (X)LLINS,  respt.  r.  FONDA. 
JOHNSTOWN  &  GLOVERSVILLE  RAIL 
ROAD  COMPANY,  applt  (Supreme  Court 
Appellate  Division,  Third  Department  Novem- 
ber 13,  1918.)  Judgment  and  order  unanimous- 
ly affirmed,  with  costs. 


Matter  of  George  E.  COLLINS  ▼.  Albert  F. 
Mc WILLIAMS,  Respt;  Harry  Krauss,  receiv- 
er, Applt.  (Supreme  Court,  Appellate  DivisioD. 
First  Department.  October  18,  1918.)  Order 
affirmed,  with  $10  costs  and  disburaemeots. 
No  opinion.    Oruer  filed. 

Eddie  COLLINS,  Respt.,  v.  George  PAGE 
and  one,  Applts.  (Supreme  Court  Appellate 
Division,  Fourth  Department  October  9. 
1918.)  Judgment  ana  order  affirmed,  with 
costs.     All  concmr. 

Joseph  A.  (X)LSON,  respondentv.  AMERI 
CAN  DISTILLED  WATER  COMPANY  etc. 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  22,  191 '^.^ 
Judgment  and  order  unanimously  affirmed,  with 
costs.     No  opinion. 

Joseph  COLSON,  an  infant,  etc.,  respondent 
r.  AIM&RICAN  DISTILLBD  WATER  COM 
PANY,  etc.,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  iJepartmeut  Novem- 
ber 22,  1918.)  Judgment  and  order  unanimous- 
ly affirmed,  with  costs.    No  opinion. 

COLUMBIAN  LAUNDRY  ▼.  MacGOVERS 
&  CO.,  Inc.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department  October  18,  W1>^J 
Application    denied,    with    $10    costs.      Order 

signed. 


COLUMBIA  TRUST  CO.,  Rent,  v. 
NORSKE  LLOYD  INSURANCE  •CO.,Tiinit^ 
Applt.      (Supreme   Court,    Appelate   Division. 


Digitized  by 


Google 


MBMOftANDUU  DBCieiONS 


885 


Pl«t  Department.  November  29,  1918.) 
Judi^eiit  (100  Misc.  Rep.  550,  166  N.  T.  Supp. 
915)  and  order  affirmed,  with  coRts.  No  opin- 
ion.    Order  filed. 

Nellie  I.  COMERFORD,  Reept,  t.  Samuel 
J.  BTX)OMINGDALB  et  al.,  Applts.  Michael 
S.  COMERFORD,  respt.,  v.  SAME,  applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  6,  1918.)  Judgments  and 
orders  affirmed  with  costs.  No  opinion.  Clarke, 
P.  J.,  and  Dowling,  J.,  dissent.     Order  filed. 


109  N.  E.  490.     Jenks.   P.  J.,  and  TlMmas, 
MiHs,  Putnam,  and  Blac^mar,  JJ.,  concur. 


COMMERCIAL  CREDIT  CO.  v.  Vincent  F. 
SHELDON.  Respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  October  9.  1918.) 
Motion  for  leave  to  appeal  to  CJourt  of  Appeals 
denied,  with  $10  coats. 

Arthur  E.  CONNER,  as  trustee  of  the  estate 
of  Walton  Home  Telephone  Company,  bank- 
rupt, respt,  ▼.  John  R.  BRYCE,  Arthur  G.  Pat- 
terson, and  Jay  Hammond,  applts.  (Supreme 
Court,  Appellate  Diviaion,  Third  Department. 
November  22,  1918.)  Order  unanimously  af- 
firmed, with  $10  costs  and  disbursements.  See^ 
also,  170  N.  X.  Supp.  94. 


John  J.  CONNORS,  deceased,  by  Catherine 
Powers  and  one,  as  Ex'rs,  etc..  Respt.,  v.  IN- 
TERNATIONAL RAILWAY  CO.,  Applt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. November  20,  1918.)  Judgment  af- 
firmed, with  costs.  All  concur.  See,  also,  176 
App.  Div.  941,  162  N.  Y.  Supp.  1085. 

Thomas  F.  CONNORS,  Jr.,  Respt.,  v.  TWEN- 
TY-THIRD WARD  BANK  OF  THE  CITT 
OF  NEW  YORK.  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
29,  1918.)  Judgment  and  order  affirmed,  with 
oosts.    No  opinion.     Order  filed. 

Katherine  F.  COOTS,  respondent,  v.  Charles 
F.  STOKES,  appellant.  (Supreme  Court.  Ap- 
pellant Division,  Second  Department.  October 
31, 1918.)  Jud^ent  unanimously  affirmed,  with 
costs.    ^«o  opinion. 

James  F.  CORCORAN,  respondent,  v.  NEW 
YORK  CENTRAL  RAILROAD  COMPANY, 
appeUant.  (Supreme  Court.  Appellate  Division, 
Second  Department.  October  4,  1918.)  There 
la  no  sufficient  evidence  of  rental  damage,  and 
the  judgment  In  that  regard  is  reversed,  as  well 
as  findings  to  the  effect  that  hard  coal  could  be 
used  in  the  locomotives  with  little  increased 
expense;  but  the  judgment  for  the  injunction, 
avoidable  upon  the  terms  decreed,  is  affirmed, 
i^thout  costs  of  the  appeal,  on  authority  of 
Cogswell  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  lOH  N. 
Y.  10.  8  N.  E.  537,  57  Am.  Rep.  701,  Bal.  &  Po- 
tomac R.  R.  0>.  V.  Fifth  Bap.  Church,  108  V. 
S.  317,  2  Sup.  CJt  719.  27  L.  Ed.  789,  and  Rich- 
ards T.  Washington  Terminal  0>..  233  U.  S. 
546.  34  Sup.  Ct  654,  58  L.  Ed.  1088,  L.  R.  A. 
1015A,  887;  and  it  should  be  noted  that  there 
is  absent  evidence  of  the  temporary  use  of  hard 
coal  on  standing  or  outgoing  locomotives,  found 
to  have  been  used  by  the  defendant  in  Hearst 
▼.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  215  N.  Y.  208, 


Girolamo  CORDO,  respondent,  v.  Retina 
CORDO,  appellant  (Supremo  Court,  Appellate 
Division,  Second  Department  October  4,  1918.) 
Motion  granted. 

Giovanni  CJORDUSI  v.  Ceeare  PIANISANI, 
(Supreme  Court,  Appellate  Diyision,  First  De- 
partment. November  15,  1918.)  Motion  grant- 
ed, with  $10  oosts.    Order  filed. 

Angeline  (X)RNING,  respondent,  v.  NEW 
YORK  RAILWAYS  CJOMPANY,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. October  31,  1918.)  Judgment  and 
order  reversed,  as  against  the  wdght  of  evidence. 
and  new  trial  granted,  costs  to  abide  the  event 
Thomas.  Mills,  Putnam,  and  Jaycoz,  JJ.,  con* 
cur.    Kelly,  J.,  dissents. 


Nicholas  P.  COSMAS  v;  John  HANGES  et 
al.  (Snpreme  Court,  Appellate  Division.  First 
Department.  November  29,  1918.)  Motion  de- 
nied, with  $10  costs,  and  stay  vacated.  Order 
filed. 

Nicholas  P.  COSMAS,  Applt,  v.  John 
HANGES  et  al.,  Respts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
29,  1918.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Shearn,  J.,  dis- 
sents.   Order  filed. 


COSMAS,  applt. 
preme  Court,  Appellate  Division. 


V.  HANGES,  respts.  (Su- 
^.  late  Division.  First  Depart- 
ment November  29.  1918.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


Emma    COVILLE,    Respt,    v.    Clarence    BL 
HART,  as  Adm'r,  etc.,  Applt    (Supreme  Court, 
Appellate  Division,   Fourth  Department.     No- 
vember 20,  1918.)    Motion  granted,  and  appeal . 
dismissed,  with  costs. 

O.  RIEGBR'S  SONS,  Inc.,  v.  Clara  H.  CA- 
STEIiliANOS  et  al.  (Supreme  CJourt,  Appel- 
late Division,  I^rst  Department.  November  15. 
1918.)  Motion  granted,  with  $10  costs,  uiiloss 
appellant  comply  with  terms  stated  in  order. 
Order  filed. 

Daniel  ORIMMENS,  Applt.,  v.  Elton  F. 
HENRY,  Respt  (Supreme  Court,  Appellnte 
Division,  Fourth  Department  October  9.  191 S.) 
Motion  granted,  and  appeal  dismissed,  with 
costs. 


Thomas  F.  CROSBY,  Respt..  v.  FORTY- 
SECOND  ST.,  MANHATTANVTLLE  &  ST. 
NICHOLAS  AVE.  RY.  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
October  25^  1918.)  Judgment  and  order  re- 
versed, with  costs,  and  complaint  dismissed,  with 
costs,  on  the  ground  that  the  evidence  fails  to 
show  that  the  defendant  is  chargeable  with  neg- 
ligence, and  i^ows  that  the  plaintiff  was  charge- 
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ab]«  with  contributory  negligence  as  a  matter 
of  law.  Smith  and  Shearn,  JJ..  dissent.  Or- 
der filed. 


Anna  E.  CROWLEY,  Applt.  v.  DEGNON 
CONTRACTING  CO.,  Respt.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 22,  1918.)  Judgment  and  order  affirmed 
witli  rostR.  No  opinion.  Page  and  Merrell,  JJ., 
dissent.    Order  filed. 

CUBAN-AMERICAN'^  TELEPHONE  & 
TELKGliAPH  CO.  v.  G.  MUSSO  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  29,  1918.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.    Order  filed, 

William  B.  CrLVER.Iaespt,  y.  Ivouis  H. 
BROWN,  impleaded,  etc.,  Applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  9,  1918.)  Judgment  affirmed,  with 
cofits.     All  concur. 

In  the  matter  of  the  judicial  settlement  of 
the  accounts  of  Clara  Price  CURTIS  and  one, 
as  executors  of  the  last  will  and  testament  of 
Fred  M.  Curtis,  deceased.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  October 
12,  1918.)  Decree,  so  far  as  appealed  from,  af- 
firmed with  separate  bills  of  costs  on  this  ap- 
peal payable  out  of  the  estate,  to  each  party 
appearing  upon  this  appeal  by  separate  attorney. 
All  concur.    Lambert,  J.»  not  sitting. 

D*ANOEIX)  and  another  v.  1482  BROAD- 
WAY CORP.  and  another,  impld.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  1,  1918.)  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  granted.    Order  filed. 

Alvin  DARMSTADT,  appellant,  v.  Harold  R. 
BEKRY,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  I>epartment.  November 
15,  1918.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.     No  opinion. 


Marie  G.  DARMSTADT  v.  KNICKER- 
BOCKER CHANDELIER  &  ELECTRICAL 
ST'PPLY  CO.  (Supremo  Court.  Appellate  Di- 
vision, First  Department.  October  18,  1918.) 
Application  granted.     Order  signed. 


DAVID  MAYER  BREWING  COMPANY, 
respondent,  v.  MATHEWS  GRAVITY  CAR- 
RIFR  COMPANY.  apDellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 22.  191S.)  Order  reversed,  with  .$10 
cost.s  and  disbursements,  and  motion  granted, 
with  .$10  costs.  The  plaintiff  did  not  show,  as 
required  by  section  (536  of  the  Code  of  Civil 
Prcxedure.  that  it  wns  entitled  to  recover  the 
sum  stated  in  its  affidavit  over  and  above  all 
counterclaims  known  to  it.  The  limit  of  plain- 
tiff's recovery  is  the  difference  between  the  cost 
of  another  conveyor  and  the  contract  price. 
The  amount  claimed  is  the  cost  of  another  con- 
veyor, and  not  the  difference  between  that 
amount  and  the  contract  price.  Jenks,  P.  J., 
and  Thomas,  Rich,  Blackmar,  and  Jaycox,  JJ., 
concur. 


Prank  DAVIN  et  al,,  bb  Ex'r«,  ▼.  Edid 
ISHAM.  (Supreme  Court,  Appellate  Diri- 
sion.  First  Department.  October  18,  191S.I 
Motion  to  dismiss  appeal  granted,  with  $10 
costs,  unless  appellant  comply  with  terms  stat- 
ed in  order.     Order  filed. 

Frank  DAVIN  v.  Ethd~ISHAM.  (Supreme 
Court,  Appellate  Division,  First  Department, 
October  18,  1918.)  Motion  granted.  Order 
filed. 

In  the  Matter  of  the  Petition  of  John  DA  VL^. 
for  a  decree  revoking  the  letters  testamentary 
issued  to  Louis  Davis,  as  executor,  etc.,  oi 
David  Davis,  deceased.  Louia  Davis,  appel- 
lant; John  Davis,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Departaient. 
October  31.  1918.)  Decree  of  the  Surrogates 
Court  of  Kings  County  aflSrmed,  with  coasts. 
Motion  to  dismiss  appeal  denied.  No  opinion. 
Jenks,  P.  J.,  and  Thomas,  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur. 

Beatrice  DE  ACOSTA,  Respt.,  v.  John  M. 
RIEHIrE,  Applt  (>Supreme  Court,  Aiypellate 
Division,  First  Department  November  'J^K 
1918.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements, with  leave  to  defendant  to  withdraw 
demurrer  and  to  answer,  on  payment  of  costs  in 
this  court  and  in  the  court  below.  No  opinion. 
Order  filed. 

Nora  Blatch  DE  FOREST,  respondent,  v. 
Lee  DE  FOREST,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  Nov- 
vember  15,  1918.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Putnam,  Blackmar,  Kelly,  and  Jay- 
cox, JJ.,  concur. 

Angelo  DE  KURTIS,  an  infant,  by  Thomas 
De  Kurtis,  his  guardian  ad  litem,  appcUaiit, 
V.  Stanley  VESCHECK,  respondent  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. October  4,  1918.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 

Orestes  DE  MARTINI  et  al.  v.  Joseph  Mr- 
CALDIN.  (Supreme  Court,  Appellate  Division, 
First  Departm^t  October  18,  1918.)  Motion 
denied,  with  $10  costs.     Order  filed. 


William  DBNGLER  and  Katharina  Dengler. 
respondents,  v.  Christian  BENDEL^  impleaded 
with  others,  defendants;  Karolina  Haug.  ap- 
pellant (Supreme  Court  Appellate  Division. 
Second  Department.  October  31,  1918^)  Ju-lg- 
ment  of  the  County  Ck)urt  of  Queens  County 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
and  iThomas,  Rich,  Blackmar,  and  Jaycox,  JJ.. 
concur. 


Peter  DE  PASQUALB,  appellant,  ▼.  UNIT- 
ED CIGAR  STORES  COMPANY,  respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment November  15,  1918b)  Appeal  from 
order,  which  purported  to  set  aside  the  verdict 
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far  pliUntiff  and  to  dUunias  tl^e  complaint,  dia- 
misaed,  upon  the  ground  that  such  an  appeal 
was  unauthorized,  and  that  the  nonsuit  granted 
by  the  trial  court  can  be  reviewed  here  only 
upon  an  appeal  from  the  judgment  entered  dis- 
missing the  complaint.  See  Withers  v.  State 
of  New  York,  Gl  App.  Div,  251,  70  N.  Y.  Supp. 
451 ;  Robinson  v.  Chinese  Association,  42  App. 
Div.  65.  58  N.  T.  »upp.  885.  Jenks,  P.  J.,  and 
Thomas,  Mills,  Pntnam,  and  Kelly,  J  J.,  concur. 

In  the  matter  of  the  final  judicial  settlement 
of  the  accounts  of  Morris  DET,  as  executor  of 
the  last  will  and  testament  of  Jay  Hare,  de- 
crased.  (Supreme  Court,  Appellate  Division, 
Third  Department.  November  13,  1918.)  De- 
cree modified,  by  striking  therefrom  the  provi- 
sion as  to  costs,  and,  as  so  modified,  affirmed, 
with  costs.  All  concur,  except  Cochrane,  J., 
who  dissents,  and  votes  for  affirmance. 

aara  DIAMOND,  Respt,  v.  Isaac  C.  COHN, 
.Vpplt.  (Supreme  Court,  Appellate  Division, 
First  Department  October  18.  1918.)  Order 
reversed,  with  $10  costs  and  disbursements,  and 
motion  granted.     No  opinion.     Order  filed. 

Edward  F.  DIBBLE,  Seedgrower,  Raspt.,  v. 
Harry  F.  JACKSON,  as  Prea.,  etc.  Applt 
(Supreme  Court.  Appellate  Division,  Fourth  De- 
partment. October  9,  1918.)  Order  affirmed, 
with  $10  coats  and  disbursements.    All  ecmcuv. 

Charles  B.  DICKEY  et  al..  PlflPs.,  r.  WUHam 
H.  HANCOCK  et  al.,  Respts.,  impld.  with 
James  F.  D.  Wilson.  Applt.  (Supreme  Court, 
Appellate  Division.  First  Department.  Novem-^ 
her  8,  1918.)  Judgment  reversed,  without  costa, 
OB  the  ground  that  the  record  contains  no  for* 
raal  decision  (see  Smith  v.  Geiger,  202  N.  Y» 
306,  95  N.  R  706;  Smith  v.  State  of  N.  Y., 
214  N.  Y.  140,  108  N.  E.  214),  and  the  case 
remitted  to  the  Special  Term,  to  make  a  prop- 
er decision  pursuant  to  section  1022  of  the 
Code  of  CiTil  Procedure.  Settle  order  on  no- 
tice. 

In  the  matter  of  the  application  of  Paul  DI 
DATO.  respondent,  for  an  order  for  the  ex- 
amination of  Giovanni  Castagna,  appellant,  in 
proceedings  supplementary  to  execution,  etc. 
(Supreme  Court,  Appellate  Division,  Second 
I>epartment.  November  15,  1918.)  Order  re- 
versed, without  costs,  and  motion  to  punish  de- 
nied, without  costs,  upon  the  ground  that  there 
is  no  sufficient  evidence  that  the  defendant  was 
guilty  of  contempt  of  court,  Thomas,  Mills, 
Rich,  Putnam,  and  Kelly,  J  J.,  concur. 

Esther  DOBRINSKY.  an  infant,  Respt..  v. 
Bamet  WIENER,  impld.,  etc.,  Applt.  (Su- 
preme Court,  Appellate  I^ivision,  First  Depart- 
ment. November  29,  1918.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


Catherine  DONAHUE,  Respt.,  v.  NEW 
YORK  DOCK  CO.,  Applt.  (Supreme  Court, 
Appellate  Division,  BMrst  Department.     Novem- 


ber 29,  1918.)     Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 

Amelia  L.  DORBANDT,  as  IU%  Respt..  ▼. 
INTERBOROUGH  RAPID  TRANSIT  (50.. 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  November  8,  1918.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.    Order  filed. 

Richard  M.  DORSEY,  Respondent,  v.  HOUL- 
DER,  WEIR  &  BOYD.  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department. 
May,  19ia)  Motion  denied  with  $10  costs. 
Memorandum  per  curiam. 

Adolph  DOSOHER,  respondent,  v.  Mitchell 
ROSENZWEIG  et  al.,  appellants.  (Supreme 
Court.  Appellate  Division,  Second  Department 
October  4,  1918.)  Motion  denied,  on  condition 
tiiat  appellants  pay  $10  costs  within  five  days, 
perfect  the  appeal,  place  the  case  on  the  Novem- 
ber calendar,  and  be  ready  for  argument  when 
reached;  oUierwiae,  motion  granted,  without 
costs. 

Adolph  DOSCHER.  plaintiff,  v.  Mitchell 
BOSESNZWEIG  et  al.,  defendants.-  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  15,  1918.)  Judgment  affirmed  by  de- 
fault, with  costs.  Jenks,  P.  J.,  and  Thomas, 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 

Adolph  DOSCHER,  respondent,  v.  Mitchell 
ROSEKZWEIG  and  another,  appellants,  and 
another,  defendant  (Sui^reme  Court,  Appellate 
Division,  Second  Department.  December  13, 
1918.)  Motion  granted,  on  condition  that  ap- 
pellants pay  to  the  respondent  $10  additional 
costs  Within  10  days,  perfect  the  appeal,  plnce 
the  case  on  the  January,  1919,  calendar,  and 
be  ready  for  argument  when  reached;  other- 
wise, motion  denied,  with  $10  costs. 

Edwin  A.  DOTY,  applt.,  v.  STATE  OF 
NEW  YORK.  Tf^^vt.  (Supreme  Court  Appel- 
late PiviRion,  Third  Department.  November 
22,  1018.)  Jndement  of  the  Court  of  Qalms 
unanimously  affirmed,  with  costs. 

James  W.  DOUGHERTY,  Respt.,  v.  NEW 
YORK  CENTRAL.  R  R.  CO.,  Applt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. November  20,  1918.)  Motion  to 
dismiss  appeal  granted,  unless  appellant  shall 
file  and  serve  printed  briefs  on  appeal  by  No- 
vember 29th,  and  shall  be  ready  for  argument 
on  December  2d. 


DOWNES  &  CO.,  Respt.  v.  Edcar  J.  THAY- 
ER. Inc.,  Applt  ({Supreme  Court  Appellate 
Division,  First  Department.  October  18,  1918.) 
Order  affirmed,  with  $10  costs  and  disburao- 
ments.     No  opinion.     Order  filed. 


James  B.  DUCHEMIN,  Applt.,  v.  David  J. 
FOX,  Respt  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  29,  1918.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 
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James  B.  DUCHEMTN  v.  David  J.  FOX. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  29,  191 S.)  Motion  to 
dismiss  appeal  granted,  wltb  $10  costs.    Order 

filed. 

Annie  S.  DUFFY,  ns  Adm'x,  etc.,  Respt.,  v. 
Andrew  E.  KALBACH,  as  Ilec'r,  etc.,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  1,  1918.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion. 
Clarke,  P.  J.,  dissents.    Order  filed. 


Irene  DUFFY,  an  infant,  by  her  guardian  ad 
Utem,  Mary  Duffy,  respondent,  v.  NEW  YORK 
&  SCRANTON  REALTY  COMPANY,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  October  31,  1918.i  Order 
aHirmed,  without  costs.  No  opinion.  Jenks,  P. 
J.,  and  Thomas,  Rich,  Blackmar,  and  Jaycox, 
JJ.,  concur. 

Rose  G.  DUMAREST,  respondent,  v.  Rene 
DirMAREST,  appeUant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  October 
SI.  1918.)  Order  affirmed*,  with  SIO  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Rich,  Blackmar,  and  Jaycox,  JJ.,  con- 
cur. 

Charles  F.  DUNBAR,  Respt,  ▼.  Edward 
SWEENEY  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Oc- 
tober 9,  1918.)  PlaintiflTs  motion  for  reargn- 
ment  granted,  and  decision  handed  down  fiiay 
3,  1918  ( —  App.  Div.  — ,  170  N.  Y.  Supp. 
1077),  upon  which  no  order  has  yet  been  en- 
tered, is  amended  to  read  as  follows:  Judg- 
ment (99  Misc.  Rep.  373,  165  N.  Y.  Supp.  667) 
reversed  and  new  trial  granted,  with  costs  to 
appellants  to  abide  the  final  award  of  costs. 
Hold,  that  the  plaintiff  is  not  entitled  to  require 
defendants  to  raise  the'  bottom  of  their  reser- 
voir and  conduit  to  the  level  of  the  bottom  of 
plaintiff*s  spring,  or  to  enjoin  defendants  from 
again  lowering  the  bottom  of  said  reservoir  and 
conduit,  nor  is  plaintiff  entitled  to  enjoin  de- 
fendants from  using  the  water  of  said  spring 
for  the  purposes  permitted  by  said  judgment 
to  such  an  extent  that  it  will  lower  the  water 
of  phiintiff^s  spring  to  such  an  extent  that  it 
cannot  be  drawn  through  the  outlet  that  existed 
just  prior  to  the  time  plaintiff  lowered  such 
outlet  to  the  bottom  of  said  spring  after  de- 
fondants  had  constructed  their  reservoir.  A 
now  trial  is  necessary  to  ascertain  what  damag- 
PS,  if  any,  plaintiff  will  be  entitled  to  recover 
under  these  circumstances.  All  concur,  except 
Lambert,  J.,  who  votes  for  reversal  and  dis- 
missal of  the  complaint,  and  Hubbs,  J.,  not  sit- 
ting. 

Clifton  DL-NN,  Rospt.,  v.  CITY  OF  NIAGA- 
RA FAIiLS,  Applt.  (Supreme  Court.  Appel- 
late Division,  Fourth  Department  October 
0.  1918.)  Judgment  and  order  affirmed,  with 
costs.     All  concur. 


Jennie     DUNN,     respondont.     v.     NASSAU 
ELECTRIC   RAILROAD    COMPANY,   appel- 


lant. (Supreme  Court,  Appellate  DivisloB,  See- 
ond  Department.  Novemoer  26,  1918.)  Judg- 
ment reversed,  and  new  trial  granted,  costs  to 
abide  the  event,  unless  within  20  days  plaintiff 
stipulate  to  reduce  the  amount  of  the  verdict 
to  $2.000j  in  which  event  the  judgment,  as  so 
modified,  is  unanimously  affirmed,  without  costs. 

Agnes  DUNN,  by  Jennie  Dunn,  her  guardian 
ad  litem,  respondent,  v.  NASSAU  ELECTRIC 
ICAILROAD  COMPANY,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  26,  1918.)  Judgment  reversed  and 
new  trial  granted,  costs  to  abide  the  event, 
unless  withm  20  days  plaintiff  stipulate  to  re- 
duce the  amount  of  the  verdict  to  $7,500,  in 
which  event  the  judgment,  as  so  modified,  is 
unanimously  affirmed,  without  costs. 

Andrew  M.  DUPAY,  Respt.,  v.  Frank  J. 
6ALBINS,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  November  15, 
1918.)  Order  modified,  as  stated  in  order,  and, 
as  modified,  affirmed,  without  costs.  No  opin- 
ion.   Order  filed. 


OliTer  J.  DYKBMAN,  Respt,  ▼.  Ernest 
FAHNESTOCK  as  Adm'r,  etc.,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment October  18,  1918.)  Determination 
affirmed,  with  $10  costs  and  disburBements.  No 
opinion.    Order  ffied. 

In  the  MaUer  of  the  CITY  OF  NEW  YORK, 
re  EASTERN  BOULEVARD.  (Supreme 
Oourt,  Appellate  Division,  First  Department 
November  29,  191&)  Order  affirmed,  with  $10 
coats  and  diabnrsements.  No  opinion.  Order 
filed. 


EASTERN  STEEL  CO.,  Applt,  ▼.  OIX>BB 
INDEMNITY  CO.et  al..  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  29,  1918.)  Judgment  and  order  af- 
firmed, with  costs.     No  opinion.     Ordar  filed. 

E.  A.  STROUT  FARM  AGENCY,  Applt,  v. 
Archie  GLADSTONE,  respt  (Supreme  Court 
Appellate  Division,  Third  Department.  No- 
vember 22,  1918.)  Order  unanimonsly  affirmed, 
with  costs. 

In  the  matter  of  the  judicial  settlement  of  the 
accounts  of  Olivia  C.  EATON,  as  ezecutrij^  of 
liie  estate  of  Hervey  E.  Eaton,  deceased,  ex- 
ecutor of  the  estate  of  Elizabeth  S.  Eaton,  d^^- 
ceased.  (Supreme  Court,  Appellate  Division, 
Third  Department  November  13,  1918.)  l>e- 
cree  unanimously  affirmed,  with  costs,  on  the 
authority  of  Matter  of  Eaton,  159  App.  Div.  7. 
144  N.  Y.  Supp.  254. 


ECONOMT^-RTTSOS  COAfPANY.  Respt..  v. 
Nicholas  MASTRONARDI  et  al.,  Applta.  (Sn- 
proiiie  Court,  Appellate  Division.  First  Dep:irt- 
mont  November  1,  1918.)  Order  affirm(*d, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 
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Hemuai  Le  Roy  EDGAR,  indy.,  etc,  et  al., 
as  Bz'n,  etc.,  Respts.  ▼.  Rhinelaiider  WALDO, 
Applt.,  impld.  with  Society  of  the  LyiDg-In 
Hospital,  et  al.,  Rcspts.,  and  others,  Defts. 
(Supreme  Ck>Qrt,  Appellate  Division,  First  De- 
partment November  1,  1918.)  Judgment  af- 
firmed, with  costs.     No  opinion.     Order  filed. 

John  EDLIOH,  Respt.,  ▼.  The  NEW  YORK 
CENTRAL  R.  R.  CO.,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Oc- 
tober 9,  1918.)  Motion  for  reargument  denied, 
with  $10  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 

Leo  EHRLICH  et  al.  as  Ezrs.,  Respts.,  ▼. 
Edward  S.  WALDRON  et  al.,  impleaded,  etc., 
Applta.  Edward  S.  WALDRON  et  al.,  Applts., 
V.  Edward  S.  WALDRON,  indiv.,  etc^  et  al.. 
Respts.  (Supreme  Court,  Appellate  Division, 
First  Department  November  8,  1918.)  Order 
affirmed  with  $10  costs  and  disbursements,  with 
leave  to  appellants  to  amend  pleadings  as  stat- 
ed in  order  on  payment  of  costs  in  this  Court 
and  at  Special  Term.    No  opinion.    Order  filed. 

E.  L  DU  PONT  DB  NEMOTJRS  POWDER 
CO.,  Rewpt,  V.  Sidney  F.  WILCOX,  Applt  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment November  29,  1018.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


Henry  EILERMAN,  respondent,  v.  Willard 
MAOK,  appellant,  and  Pauline  Fredericks,  de- 
fendant (Supreme  Court,  Appellate  Division, 
Hccond  Department  November  22,  1918.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 

Hyman    EISENBBRG,     Respt,    ▼.    Harry 

LUSTGAHTBN  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  8,  1918.)  Judgment  and  order  af- 
firmed, with  costs.     No  opinion.     Order  filed. 


Fanny  BLLINGER,  Rpspt.,  v.  Anthony 
DOLL,  Jr.,  et  al.,  imnloaded,  etc.,  Applts.  (Su- 
preme Court,  Appellate  Division.  First  De- 
partment November  1,  1918.)  Judgment  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


Fanny  BLLINGER  v.  Anthony  DOLL,  Jr.. 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  November  29,  1918.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 

JeAse  ELLITHORPB,  respt,  v.  Oscar  J. 
NICHOLS,  applt.  (Supreme  Court,  Appellate 
Division,  Third  Department  November  22, 
1918.)  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

In  the  Matter  of  the  Last  Will  and  Testa- 
ment of  John  H.  ENGLEBIRT,  Decpasod. 
Louis  R.  Warren,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  Oct 
4,  1918.)  Motion  granted,  without  costs,  in  so 
far  a«t  to  direct  that  the  decree  of  the  surro- 
gate be  amended  as  follows:    First,  by  amend- 


ing the  title  so  as  to  conform  to  ths  title  of  the 
petition  here;  second,  by  reciting  tiiat  the  pro- 
ceeding is  instituted  for  the  probate  of  the 
last  wul  and  testament  of  John  H.  Englebirt 
deceased;  third,  by  decreeing  that  said  will  be 
admitted  to  probate-Hind  in  all  other  respects 
denied.  Settle  order  before  Mr.  Jastioe  Jay- 
coz. 

In  the  Matter  of  proving  the  last  will  and 
testament  of  John  H.  ENGLEBIRT,  etc.,  de- 
ceased. Louis  R.  Warren,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  de- 
partment    October  4,  1918.)     Motion  denied. 

In  the  matter  of  the  voluntary  Judicial  settle- 
ment of  the  account  of  proceedings  of  Charles 
H.  ENOS,  as  administrator  of  J.  Koland  Enos, 
deceased.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  4,  1918.) 
Motion  to  resettle  order  of  affirmance  denied, 
without  costs,  and  without  prejudice  to  such 
right  of  set-off,  if  any,  as  the  administrator 
may  have. 

In  the  matter  of  the  voluntary  judicial  set^ 
tlemcnt  of  the  account  of  proceedings  of  Oharles 
H.  ENOS,  as  administrator  of  J.  Roland  Enos, 
deceased.  (Supreme  Court,  Appellate  Division, 
Second  Department  October  4,  1918.)  Mo- 
tion for  reargument  or  for  leave  to  appeal  to 
the  Court  of  Appeals  denied,  without  costs. 


EQUITABLE  LIFE  ASSURANCE  SOCIE- 
TY V.  Judson  B.  WILDS,  as  Ex'r,  etc.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  15,  191&)  Motion  denied,  with  $10 
costs.     See  memorandum.     Order  filed. 

Hyman  BPSTElK,  respondent,  v.  John  CON- 
NOR, Peter  Connor  and  United  States  Fidelity 
&  Guaranty  Company,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  22, 1918.)  Judgment  and  order  unan- 
imously affirmed,  with  costs.    No  opinion. 


Alfred  EVANS,  respondent,  v.  Alphonse  MA- 
JOR, appellant  (Supreme  Court  Appellate 
Division,  Second  Department  October  31, 
1918.)  Order  of  August  2,  1918,  amended,  so 
as  to  require  plaintifi:  witlnn  20  days  to  state 
(1)  to  whom  he  gave  bail  as  alleged  in  subdi- 
vision fourth  of  the  complaint;  (2)  a  copy  ot 
the  written  charges  mentioned  in  the  sixth  par- 
agraph of  the  bill  of  particulars;  (3)  the  wit- 
nesses and  their  testimony,  as  directed  by  the 
eighth  paragraph  of  the  order;  (4)  counsel  fee 
and  court  expenses  mentioned  in  the  eleventh 
paragraph  of  the  bill.  As  so  amended,  order 
affirmed,  without  costs,  with  leave  to  plaintiff 
to  move  at  Special  Term  within  10  cays  to 
amend  the  order  directing  a  bill  of  particulars, 
so  as  to  omit  the  requirement  for  such  partic- 
ulars. Order  of  August  19,  1918,  affirmed, 
without  costs.  Thomas,  MUls,  Rich,  Putnam, 
and  Kelly,  JJ.,  concur. 

In  the  matter  of  the  claim  of  Speranza  FAC- 
NANI  for  compensation  under  the  Workmen*s 
Compensation  Law  for  the  death  of  Joseph 
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Fapnani.  STATE  INDtT8TRTAL  CJOMMIS- 
SIGN.,  regpt.,  v.  TRAVELERS'  INSURANCE 
COMPANY,  insuran'*  carrier,  applt.,  implead- 
ed with  Empire  Construction  Company,  em- 
ployer. (Supreme  Court,  Appellate  Division, 
Third  Department.  November  13,  1918.) 
Award  unanimously  affirmed. 


In  the  matter  of  the  claim  of  Mary  C.  FA- 
IIEY,  dependent  mother  and  dependent  broth- 
ers and  sisters  of  William  F.  Fahcy,  deceased, 
for  the  death  of  William  F.  Fahey,  claimants, 
respts.,  V.  CHARLES  P.  BOLAND  &  COM- 
PANY, employer,  and  Standard  Accident  Insiii^ 
anoe  Company,  of  Detroit,  Michigan,  insur- 
ance carrier,  ax)plt8.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  November 
IVj,^  191S.)    Award  unanimously  affirmed. 

Sarah  FAIRHURST,  respondent,  v.  Hannah 
1^1.  TAG,  appellant.  (Supreme  Court,  Appellate 
Division.  Second  Department.  December  6, 
1918.)  Had  the  plaintiff  looked,  she  could  have 
Fpcn  the  approacninir  car  in  time  to  make  due 
effort  to  avoid  it.  She  was  content  to  look  at 
the  southerly  curb  of  Jefferson  avenue,  and 
then  to  confide  herself  to  an  oblique  passage 
across  the  avenue  in  a  heavy  rain  on  a  dark 
night.  The  weight  of  the  evidence  indicates 
contributory  negligence.  The  charge  as  to  the 
absence  of  chains  on  the  wheels  permitted  the 
jury  to  predicate  thereon  negligence,  without 
data  from  which  it  could  be  inferred  that  it 
affected  the  collision.  Judgment  and  order  re- 
versed, and  new  trial  granted;  costs  to  abide 
the  event.  Jenks,  P.  J.,  and  Thomas,  Mills, 
and  Putnam,  JJ.,  concur.  Kelly,  J.,  votes  to 
affirm. 

Romolo  FANARA,  Respt.,  v  Tietro  FORTU- 
NA  and  another,  Applts.  (Supreme  Court,  Ap- 
pellate Division.  First  Department.  November 
1.  1018.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 

FANDREY  et  al.  v.  PERFECT  FINISHING 
CO..  Inc.  (Supreme  Court,  Appellate  Term, 
I^rst  Department.  November  7,  1918.)  Ap- 
ppfll  from  Municipal  Court,  Borough  of  Man- 
ImHan,  Fourth  District.  Action  by  EdwardiJ. 
Famlrey  and  another  against  the  Perfect  Fin- 
isliing  Company,  Incorporated.  From  a  judg- 
ment for  defendant,  after  a  trial  by  the  court. 
I)lnintiff8  appeal.  Reversed,  and  new  trial  or- 
dered. 

PT]R  CURIAM.  Judgment  reversed,  and 
new  trial  ordered,  with  $r^0  costs  to  appellant  to 
abide  the  event  Assuming  the  plaintiffs'  ver- 
sion of  the  agreement  to  be  correct,  the  esti- 
mate is  of  no  materiality,  except  as  fixing  the 
maximum  charge  for  the  work.  There  was 
no  testimony  offered  by  plaintiffs  of  the  value 
of  the  services  and  materials. 

Eustace  FARLEY,  an  infant,  by  Charles  L. 
Farley,  his  guardian  ad  litem,  respondent,  v. 
YONKERS  RAILROAD  COMPANY,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  November  15,  1918.)  Judg- 
ment and  order  reversed,  and  new  trial  granted, 
costs  to  abide  the  event,  upon  the  ground  that 
it  was  error  to  the  substantial  prejudice  of  the 


defendant  to  receive  evidence  that  one  of  its 
main  witnesses,  some  time  before,  as  motor- 
man  of  another  oar,  bad  an  accident  with  it 
in  which  a  man's  leg  had  been  f ut  off.  Thom- 
as, Mills,  Putnam,  Kelly,  and  Jaycoz,  JJ.,  con- 
cur. 

William  B.  FARNHAM  et  al..  Applts..  v, 
Cora  M.  FARNHAM.  Respt  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  No- 
vember 27,  1918.)  Order  affirmed,  with  $10 
costs  and  disbursements,  without  paissing  upon 
the  question  as  to  whether  the  trustee  is  bound 
by  the  order,  since  he  is  not  a  party  to  the 
action.    All  concur. 

FEDERAL  PARQUETRY  MFG.  CO.,  Inc.,  v. 
John  J.  HALLENBBCK,  as  Ex'r.  etc.,  impld. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  29,  1918.)  Api^ication 
denied,  with  $10  costs.     Order  signed. 

Caroline  C.  FBHB  v.  Albert  TURNER  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. October  18,  1918.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 

Andrew  FEIXiOWS,  appit,  v.  Peter  HAG- 
NER,  respt.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department.  November  13, 
1918.)  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

D.  L.  FINEMAN  v.  Bernard  H.  ARBUS  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department  November  29,  1918.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Or- 
der filed. 


In  the  matter  of  the  claim  of  Jeremiah  FIN- 
LEY  for  compensation  under  the  Workmen's 
Compensation  Law.  STATE  INDUSTRIAL 
COMMISSION,  respty  v.  TRAVELERS'  IN- 
SURANCE COMPANY,  insurance  carrier,  ap- 
plt., impleaded  with  Empire  Construction  Com- 
pany, employer.  (Supreme  Court,  Appellate 
Division,  Third  Department.  November  13. 
1918.)     Award  unanimously  affirmed. 


Joseph  E.  FIORITA  et  al.,  Respta.,  v.  Frank 
ZITO,  Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  October  18,  191S.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments; the  date  for  the  examination  to  pro- 
ceed to  be  fixed  in  the  order.  No  opinion.  Set- 
tle order  on  notice. 


William  FISCHER,  Applt.,  v.  HOBBS 
WALL  PAPER  CO..  Respt.  (Supreme  Court. 
Appellate  Division,  First  Department.  No- 
vember 8,  1918.)  Order  affirmed,  with  $10 
costs  and  disl)ur semen ts,  with  leave  to  plaintiff 
to  witlidraw  demurrer  and  to  rely  on  payment 
of  costs.     No  opinion.     Order  filed. 

PYank  FISCHER,  Respt..  v.  INTERNA- 
TIONAL RAILWAY  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  9,  1918.)  Judgment  and  order  affirm- 
ed, with  costs.    All  concur. 
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FISHEIi  T.  BRUNSWICK  RBAIiTY  GOM- 
PAI*IY.  (Supreme  Oourt,  Appellate  Division, 
First  JDepartment  November  1,  1918.)  Mo- 
tion  denied,  with  $10  coots.    Order  filed. 


lieo  J.  FISHEIi  V.  BRUNSWICK  REAI/TX 
CO.  (Supreme  Court,  Appellate  Division* 
First  Department  November  29,  1918.)  Mo- 
tion denied,  witb  $10  costs.    Order  filed. 


I>o  J.  FISHEL,  Respt,  v.  BRUNSWICK 
REAI/TT  CO.,  Applt  (Supreme  Court,  Ai>- 
pellate  Division,  PMrst  Department  Decem- 
ber 6,  1918.)  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 


.503  FIFTH  AVENUE  CO.,  Applt..  v.  TY- 
SON CJOMPANT  et  al.,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  18,  1918.)  Order  affirmed,  with  |10 
<'ost8  and  disbursements.  No  opinion.  Order 
filed. 

Matter  of  James  FLAHERTY  v.  Charles  L. 
CRAIG,  etc  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  18.  1918.) 
Motion  denied,  with  $10  costs.    Order  nled. 


Annie  FLATOW,  Respt.,  v.  Frauds  B. 
JOHNSON,  Applt  (Supreme  Court  Appellate 
Division,  First  Department,  October  25,  1918.) 
Order  affirmed,  with  costs.  No  opinion.  Order 
filed. 

Philip  FLATOW,  Respt.,  v.  Francis  B. 
JOHNSON,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  October  25,  1918.) 
Order  affirmed,  with  costs.  No  opinion.  Order 
filed. 

David  B.  FLEMING,  as  administrator,  etc., 
of  William  R.  Fleminier,  deceased,  appellant,  v. 
CITY  OF  NEW  YORK,  respondent.  (Supreme 
Court,  Apjpellate  Division,  Second  Department 
October  18,  1018.)  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied,  without  costs. 


Mary  O.  FLEMING,  as  administratrir,  etc., 
respt,  V.  NEW  YORK  CENTRAL  RAILr 
ROAD  COMPANY,  applt  (Supreme  Court, 
Appellate  Division,  Third  Department  Novem- 
ber 22,  1918.)  Judj^ment  and  order  affirmed, 
with  costs.  All  concur,  except  Cochrane,  J., 
dissenting,  on  the  ground  that  the  court  errone- 
ously charged  the  jury,  as  matter  of  law,  that  if 
there  was  not  a  passage  through  the  train,  on 
Broadway,  the  deceased  was  not  a  trespasser  in 
s:oing  on  the  right  of  way. 

Rudolf  B.  F.  FLINSCH,  Respt,  v.  VIELE, 
BIxACKWELL  &  BUCK,  Applt  (Supremo 
Court,  Appellate  Division,  First  Department 
October  18,  1918.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted 
with  $10  costs,  with  leave  to  plaintiff  as  stated 
in  order.    No  opinion.    Order  filed. 


Katherine  FLOOD,  appellant,  v.  Regina 
CRESCENT,  respondent  (Supreme  Court  Ap- 
pellate Division,  Seeond  Department.     October 


4,  1918.)  Motion  desied,  on  <!0&dition  that  ap- 
pellant perfect  the  appeal,  place  the  case  on  toe 
November  calendar,  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with 
$10  coats. 

Katherine  FLOOD,  appellant,  v.  Regina 
CRESCENT,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 8,  1918.)  Judgment  and  order  unanimously 
affirmed  by  default,  with  costs. 

In  the  matter  of  the  claim  for  compensation, 
under  the  Workmen's  Compensation  Law,  made 
by  Lena  P.  FOX,  widow  of  Sidney  P.  Fox,  claim- 
ant appellant  v.  DEAN  &  COMPANY,  employ- 
er, and  the  Travelers*  Insurance  Ck>mpany,  In- 
surance carrier,  respts.  (Supreme  Court,  Appel- 
late Division,  Third  Department  November  18, 
1918.)    Motion  granted  by  default 

In  the  Matter  of  Harriet  FRANCE,  etc..  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment October  18,  1918.)  Order  affirmed,  with 
$10  costs  and  dicftmrsements.  No  opinion.  Or- 
der filed. 

FRANKLIN  PAPER  BOX  COMPANY,  Inc., 
respondent,  v.  Samuel  KROHNBERO  and  Lou- 
is Krohnberg,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 15,  1918.)  The  verdict  was  not  against  the 
evidence,  nor  the  weight  of  the  evidence.  The 
exceptions  present  no  reversible  error.  The  con- 
tentions that  the  alleged  contract  was  but  an  un- 
accepted order,  and  but  unilateral,  are  not  justi- 
fied by  the  record.  It  is  immaterial  tiiat  the 
plaintiff,  after  the  breach  by'  the  defendants, 
used  the  cardboard  and  sold  the  manufactured 
product  to  outsiders,  inasmuch  as  the  proof  is 
that  in  consequence  of  the  breach  the  plaintiff 
lost  40  per  cent,  of  the  material  in  the  recutting, 
and  the  recovery  under  that  item  is  for  the  loss 
of  the  material  and  the  expense  of  recutting. 
The  item  for  paper  purchased  and  cut  for  the 
boxes  ordered  by  the  defendants,  and  the  item 
for  the  lab^s,  were  proper  elements  of  damage. 
Cost  is  some  proof  of  value.  The  item  that  rests 
upon  the  contract  price  for  the  1.500  boxes  can- 
not be  sustained  because  the  cost  of  material  and 
manufacture  was  not  allowed  for.  The  judg- 
ment is  modified,  by  deducting  therefrom  the 
sum  of  $67.50,  and,  as  so  modified,  it  and  the 
order  are  unanimously  affirmed,  without  costs  of 
this  appeal. 

FRANKLIN  SAVINGS  BANK  IN  THE 
CITY  OF  NEW  YORK,  Respt,  v.  Ix>uis  NEW- 
MAN et  al.,  impld.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  October 
25,  19180  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


James  J.  FRAWLEY  v.  John  J.  DTETZ.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. October  18,  191S.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


Hannah  FREUD  et  al.,  Respts..  v.  LONDON 
FEATHER  NOVELTY  CO.,  Applt.  (Supreme 
Court   Appellate   Division,    First   Department. 


Digitized  by 


Google 


892 


172  NBW  TORK  BUPPIinmiT 


November  8, 1918.)    Jadgmoit  and  order  affirm^ 
ed,  with  costs.    No  opinioo.    Order  filed. 

Hannah  FRBUP  et  aL  v.LONDON  FEATH- 
ER  NOVELTY  CO.  (Supreme  Ck)urt,  Ap. 
gellate  Division,  First  Department.  November 
jS9,  1918.)  Motion  for  leave  to  appeal  or  for 
reargument  denied,  with  $10  costs.  Motion  for 
stay  granted.    Orders  filed. 


Morris  FRETJDENHEIM  et  al.,  Respts.,  v. 
Leon  DARU,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November  29, 
1918.)  Judgment  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 

In  the  Matter  of  Joseph  FRIED,  an  attor- 
ney. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  October  4,  1918.)  Matter  re- 
ferred to  Hon.  Garret  J.  Garretson,  official  ref- 
eree, to  take  testimony  and  report  the  same  to 
the  court,  with  his  opinion. 

Oscar  FRIED,  respondent  v.  NBW  YORK, 
NEW  HAVEN  &  HARTFORD  RAILROAD 
COMPANY,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  November 
8,  1918.)  Motion  to  set  aside  order  of  affirm- 
ance denied,  with  $10  costs. 


In  the  matter  of  the  judicial  settlement'  of 
the  accounts  of  Lillian  B.  FRIEDLANDER 
now  LUlian  B.  Leavitt,  as  executrix,  etc.,  of 
Joseph  B.  Friedlander,  •  deceased.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  4,  1918.)  It  is  ordered  that  the  case  be 
referred  to  Joseph  E.  Owens,  Esq.,  as  referee, 
to  ascertain  what,  if  anything,  the  executrix  has 
collected  on  the  uncollected  claims  contained  in 
schedule  Gl  at  pages  160,  161,  of  the  case,  to 
sell  the  remainder  of  such  uncollected  claims  at 
auction  upon  such  notice  by  advertisement  or 
otherwise  as  he  may  think  proper,  and  upon  the 
evidence  already  taken  and  such  new  evidence  as 
may  be  offered  to  ascertain  whether  any  portion 
of  said  claims,  and,  if  so,  .how  much,  nas  been 
lost  through  the  misconduct  or  neglect  of  the 
executrix,  and  to  report  to  this  court  with  all 
convenient  speed,  and  that  the  decision  of  this 
appeal  be  reserved  pending  this  report.  Jenka, 
P.  J.,  and  Mills,  Blackmar,  Kelly,  and  Jaycoz, 
J  J.,  concur. 

In  the  Matter  of  Frank  FRIEDLEBEN. 
(lec'd.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  8,  1918.)  Decree 
(103  Misc.  Rep.  558.  171  N.  Y.  Supp.  761)  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


FULLERTON,  as  Adm'r,  etc.,  v.  NORTH- 
ERN BANK  OF  NEW  YORK.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  1,  1918.)  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied,  with  $10  costs. 
Order  filed. 

Louis  P.  GALLI  v.  Goyn  TALMAGE.  (Su- 
preme Ck)urt,  Appellate  Division,  First  Depart- 
mnnt.  October  18,  1918.)  Application  denied, 
with  $10  costs.    Order  signed. 


In  the  matter  of  the  appIicafioD  of  Edward 
K.  GANSS,  for  a  writ  of  habeas  eorpcn,  etc; 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. October  81,  191&)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opiniim. 
Jenks,  P.  J.,  and  Thomas,  Rich,  Blackmar,  and 
Jayeoz,  JJ.,  concur. 


Henrietta  L.  GANT,  RespL,  v.  OUTTTING- 
LARSON  CO.,  Inc.,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  Norem- 
her  29,  1918.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


GARFIELD  REAI.  ESTATE  CO.,  Inc.. 
Respt.,  V.  David  C.  COLBERT,  Applt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. November  20,  1918.)  Judgment  re- 
versed, with  costs,  and  complaint  dismissed, 
with  costs.  Held  that,  iuasmuch  as  plaintiff's 
assignor  might  have  procured  a  severance  of 
this  assessment  at  a  time  antedating  the  pay- 
ment, the  payment  of  the  entire  tax  was  not 
essential  to  the  protection  of  the  property  of 
plaintiff's  assignor,  and  hence  that  payment 
was  voluntary  and  not  compulsory.  All  con- 
cur. 

J.  Albert  GAUSMAN,  respondent,  v.  Paul  W. 
F.  LINDNER,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Oc- 
tober 4,  1918.)  Motions  denied,  without  costs. 
It  appears  that  the  order  of  affirmance  does 
not  contain  the  additional  findings  made  by 
this  court,  and  it  should  be  amended. 

J.  Albert  GAUSMAN,  respondent,  v.  Paul  W. 
F.  LINDNER,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 8,  1918.)  Motion  granted.  Order  of 
affirmance  containing  new  findings  to  be  re- 
settled on  two  days'  notice. 

J.  Albert  GAUSMAN,  respondent,  v.  Paul  W. 
F.  LINDNER  and  Lindner  Estates,  Inc.,  appel- 
lants, and  another,  defendant  (Supreme 
Court,  Appellate  Division,  Second  Depart- 
ment. December  IS,  1918.)  Judgment  affirm- 
ed, with  costs.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Rich,  Putnam,  and  Blackmar,  JJ., 
concur. 

GERMAN  SAVINGS  BANK  IN  THE  Cm 
OF  NBW  YORK  v.  Anton  GOTZ  et  al.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. November  29.  1918.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 

GERMAN  SAVINGS  BANK  IN  CITY  OF 
NEW  YORK  V.  Elizabeth  MEIXEL  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  29,  1918.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Or- 
der filed. 


In  the  Matter  of  Adolph  G.  GESTERLE. 
(Supreme  Court,  ApDellate  Diviaioni  First  De- 
partment April,  1918.  j  Applicatian  denied. 
Order  to  be  settled  on  notice* 
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In  the  Matter  of  Mary  J.  GSTTHINS,  deceas- 
ed. (Sapreme  Ooart,  Appellate  Division,  First 
Department.  November  29,  1918.)  Mbtion  to 
dismiss  appeal  granted,  with  |10  costs.  Or- 
der filed. 


Anthony  GEOTTINS  and  amother.  appellants 
and  respondents,  v.  Catherine  BOYIiB,  indi- 
vidually and  as  executrix,  etc.,  and  Mary  Ann 
Malcolm,  respondents  and  appellants.  (Su- 
preme Gonrt,  Appellate  Division.  Second  De- 
partment October  4,  1918.)  Motion  for  re- 
argument  granted,  and  case  set  down  for 
Thursday,  October  10,  19ia 

In  the  Matter  of  Edward  GIBBONS,  an  al- 
leged incompetent  person.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Oc- 
tober 9,  1918.)  Order  affirmed,  with  $10  costs 
and  disbursements.  See,  also,  183  App.  Div. 
302,  171  N.  Y.  Supp.  69.    a2  concur. 

George  W.  GIBBS,  respondent,  y.  FACTORY 
PRODUCTS  EXPORT  CORPORATION^  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  October  25,  1918.)  Or- 
der of  September  21,  1918,  for  examination  of 
defendants  president  before  trial,  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Thomas,  Mills,  Rich,  Putnam,  and  Kelly,  JJ., 
concur. 

Thomas  GILLERAN  v.  SPRINGFIELD,  L. 
I.,  CEMETERY  SOCIETY,  and  two  other 
cases.  (Supreme  Court,  Appellate  Division, 
I-^st  Department  October  18^  1918.)  Mo- 
tions granted;  questions  certified.  Orders 
filed. 

Thomas  GILLBRAN  v.  SPRINGFIELD,  L. 
I.,  CEMETTERY  SOCIETY.  SAME  ▼.  Thom- 
as £.  COLBY,  impld.  SAME  v.  Albert  S. 
OWKNS,  impld.  (Supreme  C^urt,  Appellate 
Division,  First  Department  November  15, 
1918.)  Motion  granted.  Settle  order  on  no- 
tice. 

Harry  OILMAN  v.  UNITED  SMOKEJD 
FISH  CO.,  Inc.  (Supreme  Court,  Appellate 
Division,  First  Department  November  29, 
1918.)  Application  denied,  with  $10  costs. 
Order  signed. 

Grm.EMAN    V.    RIVIERA    WAIST    CO., 

Inc.  (Supreme  Court,  Appellate  Division, 
First  Department  November  1,  1918.)  Mo- 
tion to  dismiss  appeal  granted,  with  $1()  costs. 
Order  filed. 

In  the  matter  of  the  claim  of  Marianna 
GLOMSKI  and  minor  dependents,  for  compen- 
pation  under  the  Workmen's  Compensation 
Law.  for  the  death  of  Stanley  Glomski.  STATE 
IXObSTRIAL  (X)MMISSION,  respt.,  v.  TAR- 
TAR CHJSMICAIj  COMPANY,  employer,  and 
Travelers'  Insurance  Company,  insurance  car- 
rier, applts.  (Supreme  Court,  Appellate  Di- 
rimon.  Third  Department.  November  18, 
1918.)     Award  unanimously  affirmed. 


Jacob  GOLDBERG  ▼.  WISNBR  MANUFAO 
TURING  CO.  (Supreme  Oourt,  Appellate  Di- 
vision, First  Department  October  18,  1918.) 
Application  demed,  with  |10  costs.  Order 
signed. 


Louis  GOLDSAND,  Respt,  v.  NEW  YORK 
CASUAI/TY  CO.rApplt  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  October 
9,  1918.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

In  the  matter  of  the  daim  of  Adolph  60LL* 
NICK,  for  compensation  under  the  Workmen's 
Compensation  Law.  STATE  INDUSTRIAL 
CJOMMISSION,  respt,  v.  STEINWAY  & 
SONS,  employer,  and  Travelers'  Insurance 
0>mpany,  insurance  carrier,  applts.  (Supreme 
Court,  Appellate  Division,  Tiiird  Department 
November  IB,  1918.)  Award  unanimously  af- 
firmed. 

Ralph  GOOD,  respt,  v.  ADOLPHUS  CUS- 
SON,  applt  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  November  22,  1918.) 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

In  the  matter  of  proving  the  last  will  and  tes- 
tament of  Sherman  CrOODSELL,  deceased. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment November  13,  1918.)  Decree  and 
order  unanimously  affirmed,  with  costs. 
-■  ■'  ■  ■  ■■  J 

Gustav  B.  GOOES,  appellant  v.  Henry  H. 
GIBSON  et  al.,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 8,  1918.)  Motion  denied,  on  condition 
that  appellant  perfect  the  appeal,  place  the 
case  on  the  December  calendar,  and  be  ready 
for  argument  when  reached;  otherwise,  motion 
granted,  with  |10  costs. 

Carrol  GORDON,  respondent,  v.  WEST- 
CHESTER ELECTRIC  RAILROAD  CJOMPA- 
NY,  Appellant  (Supreme  (IJourt,  Appellate  Di- 
vision, Second  Department  December  13, 
1918.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.     No  opinion. 


Martin  M.  GRADY,  Respt,  v.  Michael  J. 
GRADY,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  November  1, 
1918.)  Order,  so  far  as  appealed  from,  affirm- 
ed, with  ^10  costs  and  disbursements.  No 
opinion.    Order  filed. 

Matter  of  Edward  H.  GRAHAM,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  18,  1918.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 

WUliam  GRANFIELD,  as  Adm'r,  etc.,  Respt, 
V.  George  C.  TAYLOR,  as  President  etc., 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department,  December  6,  1918.)  Judg- 
ment and  order  reversed,  and  new  trial  ordored, 
with  costs  to  appellant  to  abide  event,  unless 
plaintiff  stipulates   to   reduce   verdict   to    the 
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aum  of  $12,000,  in  which  event;  the  judgment, 
as  so  modified,  and  the  order  appealed  from, 
are  affirmod,  without  costs.  No  opinion.  Set- 
tle order  on  notice. 


GRANT  GEAR  WORKS,  Inc.,  Applt.,  v.  HY- 
DRAULIC TURBINE  CO.,  Respt.  (Supreme 
Court,  Appellate  Division,  Fourtn  Department, 
November  27,  1918.)  Judgment  and  order  af- 
firmed, with  costs.    All  concur. 


GRANA^ILLE  NATIONAL  BANK,  applt.,  v. 
William  H.  BUTTON  et  al.,  respts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  13,  1918.)  Judgment  unanimously 
affirmed,  with  costs.  Henry  T.  Kellogg,  J.,  not 
sitting. 

Ethel  GRASSICK,  an  infant,  etc.,  Respt,  v. 
Hampar  O.  AMBROOKIAN,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
October  25;  1918.)  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event,  unless  plaintiff  Btipmates 
to  reduce  verdict  to  $2,000,  in  which  event  the 
judgment,  as  so  modified,  and  the  order  appeal- 
ed from,  are  affirmed,  without  costs.  No  opin- 
ion.   Settle  order  on  notice. 


Almira  GRAY  v.  Henry  F.  DELPHO,  Jr.,  et 
al.  (Supreme  Court,  Appellate  Division,  Fourth 
Department.  October  9,  1918.)  Appeal  dis- 
missed, without  costs,  upon  stipulation  filed. 


R.  Henry  GREAVES  v.  AMERICAN  INST. 
FOR  SCIENTIFIC  RESEARCH.  (Supreme 
Court  Appellate  Division,  First  Department 
October  18.  1018.)  Motion  denied,  with  $10 
costs.    Order  filed. 

Matter  of  Hetty  H.  R.  GREEN,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  15,  1918.)  Motion  for 
reargument  denied.  Order  resettled.  Order 
filed. 

In  the  matter  of  the  probate  of  a  paper  writ- 
ing propounded  as  the  last  will  and  testament 
of  .John  GREENE,  deceased.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 15,  1918.)  The  decedent  was  domiciled 
in  the  county  of  Bronx.  After  the  death  of 
his  wife  he  went  to  Monroe  county  on  a  visit 
but  without  any  intent  to  make  Monroe  coun- 
ty his  permanent  home.  He  was  not  therefore 
a  resident  of  Monroe  coimty  within  the  mean- 
ing of  that  word  as  used  in  section  2ol5  of  the 
Codo  of  Civil  Procedure.  He  never  became  a 
resident  of  Westchester  county,  because,  no 
mutter  what  his  intent  might  have  been,  he 
never  actually  went  there  to  live.  His  resi- 
dence, as  this  term  is  used  in  sootion  2515  of 
the  Code,  being  synonymous  with  the  word 
"domicile,"  still  remained  in  the  county  of 
Bronx,  the  Surrogate's  Court  of  which  county 
alone  had  jurisdiction  to  take  proof  on  the 
probate  of  the  wilL  Decree  of  the  Surrogate's 
Court  of  Westchester  County  reversed,  with 
costs,  and  the  case  remitted  to  that  court,  with 
direction  to  dismiss  the  same  for  want  of  ju- 


risdiction.    Jevks,  P.  J,  and  Thomaa,  Rich. 
Blackmar,  and  Jaycoz,  JJ.,  concur. 


GREENE  &  FISH  CO.  v.  Robert  F.  KREIN- 
HEDER  and  one.  (Supreme  Court  Appellate 
Division,  Fourth  Department  October  9. 
1918.)  Motion  for  reargument  denied,  with  $10 
costs.  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied. 

Clyde  A.  GREENHILL.  respondent,  ▼.  FOS- 
TER &  STEWART  COMPANY,  Inc.,  appel- 
lant. (Supreme  Court,  Appellate  Division.  Sec- 
ond Department.  November  8,  1918.)  Judg- 
ment and  order  unanimously  aflinned,  with 
costs.    No  opinion. 

GREEN^VICH  SAVINGS  BANK  v.  FRANK- 
LIN-MADISON  REALTY  CO.,  Inc.,  implead- 
ed, etc.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  29,  1918.)  Mo- 
tion granted.     Order  filed. 

Catherine  A.  GREENWOOD,  as  Adm'x.,  etc., 
Applt.,  V.  LEHIGH  VAIvLEY  R.  R.  CO.. 
Respt  (Supreme  Court.  Appellate  Division. 
Fourth  Department.  November  27,  191S.) 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  $10  costs. 


GUARANTY  TRUST  CO.  OF  NEW  YORK. 
Respt.,  V.  Fritz  Leopold  SCHIMIDT,  Jr..  Applt, 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  8,  1918.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


Richard  H.  GWYNNE,  as  Ex'r,  Respt,  v. 
William  BRADLEY,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  Novem- 
ber 29,  1918.)  Judgment  and  ordi^r  affirmed, 
with  costs.     No  opinion.     Order  filed. 

Alta  HADIiEY,  Respt,  v.  Mervin  A.  BACH- 
MAN,  Applt  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  December  7, 
1918.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


Simon  J.  HADLEY,  Respt,  ▼.  Merrin  A. 
BACHMAN,  Applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  December 
7,  1918.)  Judgment  and  order  affirmed,  with 
costs.     All  concur. 

Frances  McQuade  HAGADORN,  applt,  v.  F. 
Howard  HAGADORN.  respt.  (Supreme  Court. 
Appellate  Division.  Third  Department  Novem- 
ber 22.  1918.)  The  court  being  of  the  opinion 
that  the  ruling  at  folio  543  of  the  record  was 
error,  and  that  the  verdict  acquitting  the  de- 
fendant of  the  charge  of  adultery  was  against 
the  weight  of  the  evidence,  the  interlocntorv 
judgment  and  order  are  therefore  reversed,  on 
the  law  and  the  facts,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event 
All  concur,  except  Woodward,  J.,  who  is  of  the 
opinion  that  the  verdict  in  favor  of  the  defend- 
ant was  not  against  the  weight  of  the  evidence. 


Digitized  by 


Google 


IfmrORANDUlf  DBCIStONS 


695 


The  court  disapproyea  of  the  finding  that  the 
defendant  ia  not  guilty  of  adultery. 

In  the  matter  of  the  claim  for  coim>enBation 
nnder  the  Workmen's  Compensation  Law  made 
by  Melboum  HALEY,  employ^,  respt,  t.  BOS- 
TON &  ALBANY  RAILROAD,  applt  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. November  18,  1918.)  Award  unani- 
mously affirmed. 

In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  Melboum  HALEY,  employ^,  respt..  v.  BOS- 
TON &  ALBANY  RAILROAD  CO...  applt. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  22,  1918^  Motion 
granted. 

Axel  W.  HALLENBORG  ▼.  WUliam  O. 
GREENE  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  October  18,  1918.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs,  imless  appellant  comply  with  terms  stat- 
ed in  order.    Order  filed. 


Louise  HAMBURGER,  applt.,  ▼.  CORNELL 
UNIVERSITY,  respt  (Supreme  Court,  Appel- 
late Division,  Third  Department.  November 
IK,  1918.)  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  granted,  and  the  following 
question  certified:  Does  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  action? 

George  R.  HAMILTON  v.  Harvey  A.  WIL- 
LIS et  al.  (two  cases).  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
IS,  lOlS.)  Motion  to  dismiss  appeal  granted, 
with  $10  costs,  unless  anpellant  comply  with 
terms  stated  in  order.     Order  filed. 

HAMII/TON,  applt.,  v.  WILLIS  et  al.;  reapts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  15, 1018.)  Order  modified, 
by  requiring  a  bond  of  $3,000.  instead  of  $7,- 
.500.  and,  as  so  modified,  affirmed,  with  $10 
t'osts  and  disbursements  to  appellant.  No  opin- 
ion.    Settle  order  on  notice. 

George  R.  HAMILTON,  Applt.-Respt.,  v. 
Harvey  A.  WILLIS  et  al.,  Respts.-Applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  15,  191S.)  So  far  as  ap- 
pealed from  by  plaintiff,  order  affirmed,  with 
$10  costs  and  disbursements;  so  far  as  ap- 
pealed from  by  defendants,  order  modified,  so 
as  to  give  the  defendants  the  costs  of  the  refer- 
ence and  stenographer's  fees  absolutely,  and, 
as  so  modified,  afiirmed.  No  opinion.  Settle 
order  on  notice. 


In  the  matter  of  the  petition  of  Robert  J. 
HANLEY,  for  admission  to  the  bar.  (Supreme 
'^^ourt.  Appellate  Division,  Second  Department. 
December  13,  1018.)  Application  granted,  and 
order  signed. 

HANNBVIG  &  JOHNSON,  Inc.,  Applt.,  v. 
AMERICAN  STAR  LINE,  Inc.,  Respt,  (Su- 
preme Court,  Appellate  Division,  First  Depart- 


ment. November  1,  I&IS.)  Order  affirmed, 
with  $10  costs  and  disburaementa.  No  opinion. 
Order  filed. 

Margaret  M.  HANRATTY,  as  Adm'x,  etc., 
Applt,  V.  GIMBEL  BROS.,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  25,  1018.)  Judgment  reversed,  and 
new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  on  the  ground  that  the  question  of 
defendant's  negligence  and  the  plaintiff's  free- 
dom from  contributory  negligence  should  have 
been  submitted  to  the  jury.    Order  filed. 

Leon  J.  HANVEY,  as  administrator  of  the 
goods,  chattels,  and  credits  of  William  G.  C. 
Hanvey,  deceased,  respt.,  v.  ULSTER  &  DEL- 
AWARE RAILROAD  COMPANY,  applt.  .  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. November  13,  1918.)  Judgment  and 
order  unanimously  affirmed,  with  costs. 


HARBY  STEAMSHIP  CO..  Inc.,  Applt,  v. 
ERIE  RAILROAD  CO.  et  al..  Respts.  (Su- 
preme Court,  Appellate  Division.  First  Depart- 
ment. November  15,  1918.)  (Jrder  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


HARDMAN  TIRE  &  RUBBER  CO.  v. 
STANDARD  VULCANITE  PEN  CO.  (Su- 
preme Court,  .Vppellnte  Division,  First  De- 
partment. October  18,  3918.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs,  unless  ap- 
pellant comply  "With  terms  stated  in  order.  Or- 
der filed. 

Eva  Bell  HARKINS,  as  adm'x,  etc.,  Respt.. 
V.  SIZER  FORGE  CO.,  Applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
November  27,  1918.)  Order  entered  July  2, 
1918,  vacated,  and  decision  amended,  and  order 
entered  thereon  as  follows:  Judgment  and  or- 
der reversed,  with  costs,  and,  this  court  having 
determined  that  the  trial  court  should  have 
granted  the  defendant's  motion  for  the  direc- 
tion of  a  verdict,  the  complaint  is  dismissed, 
with  costs.  Held,  that  the  plaintiff  failed  to 
establish  actionable  negligence.  All  con/^ur,  ex- 
cept Kruse,  P.  J.,  who  dissents,  and  votes  for 
affirmance. 


Jeanette  B.  HARRIS,  Applt.-Respt,  v.  Wil- 
liam B.  CAVE  and  one,  Applts.-Respts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. October  12,  1918.)  Judgment  re- 
versed, with  costs,  and  complaint  dismissed 
upon  the  merits,  with  costs.  The  fifth,  six- 
teenth, and  seventeenth  findings  of  fart  contain- 
ed in  the  decision  are  disapproved  and  reversed, 
and  in  lieu  thereof  this  court  finds  and  decides: 
(1)  That  the  alleged  assignment  of  the  mort- 
gage in  suit  to  the  plaintiff  was  never  delivered 
to  her,  and  she  never  became  the  owner  there- 
of, but  that  Charlotte  Newman,  the  original 
mortgagee  therein  named,  remained  the  owner 
and  in  possession  of  said  mortgage  until  she 
assigned  the  same  to  Major  M.  S<'hermerhorn 
on  the  7th  day  of  January,  1905.  (2)  That  the 
said  mortgage  has  been  fully  satisfied  and  the 
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debt  secured  thereby  discharged.  The  first  and 
second  coiv^usions  of  law  are  stricken  out, 
and  in  lieu  thereof  judgment  is  directed  in 
favor  of  the  defendants,  dismissing  the  com- 
plaint upon  the  merits,  with  costs.  All  con- 
cur. 


Herbert  B.  HARRISON,  Respt.,  v.  Nathan 
J.  MILLER  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  No- 
vember 29,  1918.)  Order  affirmed,  with  $10 
costs  and  disbursements;  the  date  for  the  ex- 
amination to  proceed  to  be  fixed  in  the  order. 
No  opinion.     Settle  order  on  notice. 

Hiram  O.  HARRISON,  Respt.,  v.  NEW  AM- 
STERDAM CASUALTY  CO..  ApplL  (Su- 
preme CourL  Appellate  Division,  Fourth  De- 
partment. November  20.  1918.)  Order  revers- 
ed, with  $10  costs  and  disbursements,  and  de- 
murrer overruled,  vrith  $10  costs,  with  leave 
to  the  plaintiflf  to  withdraw  the  demurrer  with- 
in 20  days,  upon  payment  of  the  costs  of  the 
motion  and  of  this  appeal.  Held,  that  the  new 
matter  pleaded  in  the  answer  presented  upon 
its  face  a  defense  to  the  action.  All  concur, 
except  Hnbbs,  J.',  who  dissents. 

In  the  matter  of  the  probate  of  the  last  will 
and  testament  of  Lemuel  M.  HART,  deceased. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  October  25,  1918.)  Decree  of 
the  Surrogate's  Court  of  Westchester  County 
affirmed  with  costs.  No  opinion.  Jenks,  P.  J., 
and  Thomas,  Mills,  Kelly,  and  Jaycox,  JJ., 
concur. 


In  the  matter  of  the  probate  of  the  last  will 
and  testament  of  Lemuel  M.  HART,  deceased 
(two  cases).  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  December  13,  1918.) 
Motion  denied. 


In  the  matter  of  the  claim  of  Bridget  HART 
for  compensation  under  the  Workmen's  Com- 
pensation Law  for  the  death  of  Patrick  Hart. 
STATE  INDUSTRIAL  COMMISSION,  respt, 
V.  WILSON  &  CO..  Inc.,  employer,  and  Trav- 
elers* Insurance  Company,  Insurance  carrier, 
applt  (Supreme  Court,  Appellate  Division, 
Third  Department  November  13,  1918.) 
Award  unanimously  affirmed. 


Louise  HARTSTEIN  and  Conrad  Hartstein, 
respondents,  v.  Edward  MacDonald,  appellant, 
impleaded  u-ith  others.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  No- 
vember 8,  1918.)  Order  of  the  County  Court 
of  Kings  County  reversed,  with  $10  costs  and 
disbursements,  and  motion  to  vacate  the  order 
appointing  a  receiver  granted,  with  $10  costs, 
and  the  receiver  purporting  to  have  been  so  ap- 
pointed ordered  to  pay  over  to  the  appellant  all 
rents  which  he  may  have  collected,  upon  author- 
ity of  Jarmulowsky  v.  Rosen  bloom,  125  App. 
Div.  542,  109  N.  Y.  Supp.  908,  Daaian  v.  Meyer, 
66  App,  Div.  576,  73  N.  Y.  Supp.  328,  and  Elias 
V.  Band,  167  App.  Div.  94(>,  152  N.  Y.  Supp. 
1109.  Thomas,  Mills,  Rich,  Putnam,  and  Kelly, 
JJ.,  concur. 


Louise  HASTSTC3IN  and  Gonrftd  Hartstehi, 
respondents,  y.  Bdward  MacDONALD,  appe- 
lant impleaded  with  others.  (Supreme  Court. 
Appellate  Division,  Second  Department  De- 
cember 13,  1918.)  Motion  granted,  with(>ot 
costs,  to  the  extent  of  the  $25  paid  to  the  re- 
ceiver's attorney  under  the  order  of  the  County 
Court,  made  upon  notice;  otherwise,  denied, 
without  pr^udice  to  the  right  of  the  receiver 
to  apply  to  the  court  to  be  reimbursed  out  of 
the  proceeds  of  any  mortgage  sale  for  the 
moneys  which  he  has  paid  out  for  taxes. 

Julius  HASLBR,  respondent,  ▼.  Courtland 
SMITH,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  Decemh«?r 
6,  1918.)  Judgment  and  order  reversed,  and 
new  trial  granted,  costs  to  abide  the  event, 
because  of  defendant's  exceptions  at  folios  114, 
115.  The  admissions  of  Bradley  after  the  col- 
lision, and  when  plaintiff  had  been  bandaged, 
were  not  part  of  the  res  gestae.  Kay  ▼.  Met- 
ropolitan Street  Ry.  Co.,  163  N.  Y.  447,  57  N. 
B.  751;  Jankowskl  v.  Korden*8  Cendensed 
MUk  Co.,  176  App.  Div.  453,  162  N.  Y.  Supp. 
778.  Jenks,  P.  J^  and  Thomas,  Rich,  Putnam, 
and  Blackmar,  Jj.,  concur. 

Edward  A.  HASTINGS,  Applt.,  t.  NEW 
YORK  CENTRAL  R.  R,  CO.,  Respt  (Su- 
preme Court,  Appellate  Division,  Fourth  l>e- 
partment.  November  20,  1918.)  Judgment  af- 
firmed, with  costs.     All  concur. 


ESdward  W.  HATCH  v.  BUFFALO  FRON- 
TIER TERMINAL  RAILROAD   COMPANY. 

(Supreme  Court,  Appellate  Division,  IMrst 
Department.  November  29,  1918.)  Motion  de- 
nied, with  $10  costs,  and  staj  vacated.  Or- 
der filed. 


Edward  W.  HATCH  ▼.  FRONTIER  & 
WESTERN  RAILROAD  COMPANY.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. November  29,  1918.)  Motion  de- 
nied, with  $10  cos|;s,  and  stay  vacated.  Order 
filed. 


John  Im  HAYES,  as  trustee  in  bankruptcy, 
etc.,  respondent,  ▼.  R.  &  L.  COMPANY,  appel 
lant  (Supreme  Court,  Appellate  Division,  Sec> 
ond  Department.  October  31, 1918.)  Judgment 
and  orders  reversed,  with  costs,  and  complaint 
unanimously  diomissed,  with  costs.  The  par- 
tics  to  the  order  or  contract  of  April  15,  1913. 
had  the  right  at  the  time  of  completinr  the 
?ale  to  abandon  the  terms  mentioned  therein 
ur  modify  them  in  any  respect  they  saw  fit 
It  is  undisputed  that  they  did  modify  those 
terms.  The  conditional  sale  agreement  there- 
in mentioned  did  not  come  into  existence.  It 
was  abandoned,  and  cannot  be  enforced.  The 
parties  concluded  to  secure  the  balance  of  tho 
purchase  price  remainini^  unpaid  by  means  of 
a  chattel  mortgage.  This  was  done,  and  the 
rights  of  the  parties  are  fixed  by  the  terms  of 
the  chattel  mortgage  which  was  executed,  and 
not  by  the  supposititious  terms  of  a  conditional 
sale  agreement,  which  never  existed,  lliomas. 
Mills,  Putnam,  Kelly,  and  Jaycox,  J  J.,  concur. 
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In  the  Matter  of  the  Probate  of  the  Lagt  Win 
and  Testament  of  Jnstlna  R.  HEATH»  Deceaa- 
ed.  (Snpreme  €k>urt.  Appellate  DlTialon, 
Fourth  Department.  October  9,  1918.)  De* 
cree  affirmed,  with  one  bill  of  coats  agalnat 
contestant  personally,  to  be  divided  between  the 
respondents  appearing  <m  this  appeal  by  iep« 
arate  attorneys.    All  concur. 

John  HEAVY,  respondent,  v.  Thomas  D. 
WATBRBURY,  etc.,  appellant.  (Supreme 
Court,  Appellate  DlTision,  Second  Department 
October  11,  1918.)  Order  affirmed,  without 
costs.  No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Rich,  Blackmar,  and  Jaycox,  JJ.,  concur. 

August  HBOKSCHBR,  Applt.  ▼.  Bdmund  U 
BAYLIBS,  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  1, 
1918.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 

Isaac  HEINBMAN  v.  Frederick  J.  H. 
KRAOKB.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  18,  1918.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.    Order  filed. 


George  HEINI/BIN,  Jr.,  an  infant,  by  George 
Heinlein,  Sr.,  his  guardian  ad  litem,  respond- 
ent, V.  Harry  A.  BE  VERS  j  appellant.  (Su- 
preme Court,^  Appellate  Division,  Second  De- 
partment. November  15,  1918.)  Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 

Charles  J.  HENDERSON  et  al.,  Respts.,  v. 
Andrew  BIEGALOS,  Applt.  (Supreme  Court, 
Appellate  Divisioii.  First  Department.  Oc- 
tober 18,  1918.)  Order  modified,  by  directing 
that  the  paragraph  numbered  4  in  the  order 
for  examination  be  stricken  out,  and,  as  so 
modified,  affirmed,  without  costs;  the  time  for 
tbe  examination  to  proceed  to  be  fixed  in  the 
order.     No  opinion.     Settle   order  on  notice. 


Charles  J.  HENDERSON,  Respt,  v.  An- 
thony E.  STILGER.  impld.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
>^ovember  ^,  1918.)  Order  affirmed,  with  |10 
costs  and  disbursements.  Ko  opinion.  Order 
filed.  • 

HENRY  KELLY  &  SONS  v.  AL  JOLSON. 
(Supreme  Court,  Appellate  Division,  First  De- 
I>a.rtment  Mav  10,  1918.)  Motion  denied,  with 
$lO  costs,  without  prejudice  to  renewal  after 
resettlement  of  order  appealed  from.  Mem- 
orsmdnm  per  curiam.    Order  filed. 

HENRY  STESERS  SAND  &  GRAVEL  COM- 
r>,AJNY,  Inc.,  respondent,  v.  VILLAGE  OF 
LONG  BEACH  et  al.,  defendants,  and  Philip 
Sogerman  et  aly  copartners,  etc.,  appellants. 
-ytflA^lBiS  CONTRACTING  COMPANY,  Inc., 
-efiipondent,  v.  SAME.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Octo- 
p^z-  4,  1918.)  Motions  denied,  without  costs. 
naomas,  J.,  not  voting. 
172N.Y.S.— 57 


In  tiie  matter  of  the  dalm  of  Anthony  HER* 
ALD,  for  compensation  under  the  Workmen's 
Compensation  Law,  v.  COHEN  &  jSYMANS- 
KY,  employers*  and  United  States  Fidelity  ^ 
Guaran^  Company,  carrier,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department, 
Novfflnber  22,  1918.)  " 

firmed* 


Award  unanimously  af- 


Agatha  M.  HERKE^,  as  adm'z,  etc.,  Respt., 
V.  SOUTH  BUFFALO  RAILWAY  CO.,  Applt. 
(Supreme  Court,  Appellate  Divistion,  Fourth 
Department.  October  9,  1918.)  Judgment  and 
order  affirmed,  with  costs.  All  concur,  except 
Lambert,  J.,  and  De  Angelis,  J.,  who  dissent, 
and  vote  for  reversal  and  dismissal  of  the  com- 
plaint, upon  the  ground  that  there  is  a  failure 
of  proof  of  actionable  negligence  of  the  defend- 
ant 

C^rge  HERMANN,  appellant,  v.  Kate  LU]> 
WIG  et  al.,  respondents.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  October 
31,  19ia)  Order  for  stay  continued  until  the 
hearing  and  determination  of  this  appeal,  on 
condition  that  the  appeal  be  perfected  (when  It 
will  be  added  to  the  calendar  for  the  November 
term),  and  that  appellant  be  ready  for  argu- 
ment when  reached ;  otherwise,  motion  for  stay 
denied. 

Rufus  HERRICJK,  respt,  ▼.  Thomas  F. 
FITZGERALD,  applt  (Supreme  Cburt  Ap- 
pellate Division,  Third  Department  November 
13.  1918.)  .Judgment  and  order  unanimously 
affirmed,  with  costs. 

Richard  L.  HILFIKER,  Applt,  v.  Louis 
FRICK,  Jr.,  Respt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  Decemner 
7,  1918.)  Judgment  affirmed,  with  costs.  All 
concur. 


Boris  HINDIN,  respondent,  ▼.  PRESS  PUB- 
LISHING COMPANY,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  4,  1918.)  Order  affirmed,  with  $10 
costs  and  disbursements,  with  leave  to  defend- 
ant to  plead  over  within  20  days  upon  payment 
of  sudi  costs.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Mills,  Kelly,  and  Jayooz,  JJ.,  concur. 


Max  HIRSCH,  Respt.,  v.  Rose  GILLESPIE 
et  aL,  Defts.,  Impld.  with  John  Wimmer, 
Respt,  and  Leslie  H.  Pell,  an  infant,  etc., 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  Dereraber  6»  1918.)  Judg- 
ment (167  N.  Y.  Supp.  855)  affirmed,  with  costs 
to  all  parties  appearing  separately  on  this  ap- 
peal    No  opinion.     Order  filed. 

In  the  matter  of  the  daim  of  Matthew  Fred 
HOGAN  for  compensation  for  himself  and  fam- 
ily for  the  death  of  Matthew  F.  Hogan,  claim- 
ant respt,  V.  EDWARD  ENGINEERING 
COMPANY,  and  Employers'  Liability  Assur- 
ance   Corporation,    Ltd.,    applts.      (Supreme 
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Court,  Appellate  DivtBloii,  Third  Department 

November  13,  1918.)      ^  ^    ^  ,    r..^«««.inn 
Appeal    from    State    Industrial    Commission. 
Proceeding  under  the  Workmen's  Compensation 
AcnrMatthew  Fred  Hogan  for  c^mpensanon 
for  himself  and  family  for  the  death  of  Mat- 
thew F.  Hogan,  oppos^  by  the  Edward  Bng^- 
neerins  Company,  employer,   and   the  ^^akpixfy- 
era'  Uability  Assurance  Corporation,  Limited. 
There  was  an  award,  and  the  employer  and  Aa- 
siwance  Corporation  appeal.     Affirmed. 
PER  CURIAM.    Award  aflfirmed. 
HENRY  T.  KELIX)GG,  J.  (dissenting).    The 
business  of  the  employer  was  the  management 
and  maintenance  of  elevators,  boilers,  etc.,  in 
various  buildings.    It  operated  four  elevators  in 
a  building,  not  otherwise  controlled  by  it.  which 
had  an  entrance  on  Fifth  avenue,  and  another 
entrance  for  the  handling  of  freight  on  Mne- 
teonth  street,  in  the  city  of  New  York.    On  the 
Fifth  avenue  side  there  were  two  passenger  ele- 
vators, and  on  the  Nineteenth  street  side  two 
freight  elevators.     On  the  day  of  the  accident 
the  employment  of  the  deceased  was  as  an  op- 
erator of  one  of  these  passenger  elevators.     Un 
the  day  before  he  had  been  placed  upon  one  of 
the  freight  elevators  for  the  purpose  of  instruc- 
tion as  to  the  various  floors,  the  names  of  tne 
occupants  of  the  various  rooms,  and  other  mat- 
ters     He  was  so  instructed  upon  that  elevator 
for  the  renson  that  the  passenger  elevator  which 
he  was  designed  to  run  was  still  in  charge  of 
an  operator  whose  place  he  was  to  take.     On 
the  morning  of  the  accident  he  Was  installed  as 
an    operator    of    the    passenger}   elevator,    and 
from  then  on  his  employment  was  confined  ex- 
olusivelv  to  the  operation  thereof.    He  left  the 
elevator  at  a  prescribed  hour  to  go  to  his  lunch. 
His  hat  and  coat  were  in  the  'basement,  which 
could-  be  reached  by  one  of  the  freight  elevators 
only      He  crossed  the  building  to  the  shaft  of 
one*^  of  these  elevators,  and  found  that  the  ele- 
vator was  at  tlie  bottom  of  the  shaft.     He  was 
told  to  ring  a  bell  and  notify  the  operator,  who 
was   on    the    basement   floor,    to^  bring   up    the 
elevator,  but  instead  of  doing  this  he  lifted  the 
gate  guarding  the  entrance  to  the  shaft,  reached 
in  and  pulled  the  cable,  whereupon  the  eleva- 
tor shot  up,  struck  him  in  the  head,  and  m- 
flicted  such  injuries  that  he  died.     It  Is  clear 
to  me  that  the  deceased  was  not  acting  m  the 
course  of  his  employment.     It  is  true  that  an 
emplov6  who  is  going  from  or  coming  to  his 
work,*or  is  waiting  for  work,  or  Is  on  his  way 
to  a  cloakroom  to  get  his  clothes,  always  while 
in  the  plant  or  upon  the  premises  of  his  em- 
ploypr,  may  be  acting  in  the  course  of  his  em- 
plovment,   so   that    for    an    injury   inflicted   he 
might  have  an  award.    This  is  not  such  a  case. 
In  the  first  place,  this  deceased  was  not  in  the 
plant  or  upon  the  premises  of  his  employer  at 
the  time  of  the  accident,  for  the  reason  that  hia 
employer  was  neither  the  owner,  the  occupant, 
nor  the  custo<lian  of  the  plant  or  premises.     In 
the  second  place,  the  deceased  was  not  merely  a 
passive   agent,   waiting  or  traveling  as  an  In- 
cident of  his  employment,  but  was  actively  en- 
gflcred  in  operating  machinery  of  his  employer, 
which  he  was  neither  employed  to  operate,  nor 
had  the  right  to  operate.     He  was  doing  work 


which  he  was  not  hired  to  <lo,  and  throni^  sach 
work  met  his  death*  It  seems  to  me  that  h^ 
stepped  out  of  his  employment  as  distinctly  as 
if  he  had  gone  to  another  building,  the  eleva- 
tors in  whidi  were  managed  by  hi»  employer, 
and  had  there  been  killed  while  operating  one 
of  them  without  authority.  I  favor  a  reversal, 
and  dismissal  of  the  award. 


HOISTING  MACHINERY  CO..  Applt,  v. 
ATI.ANTIC  &  WESTERN  RAILRO.yD 
COMPANY,  Respt.  (Supreme  Court.  Appel- 
late Division,  First  Department.  December  6, 
1018.)  Judgment  affirmed,  with  costs.  Xo 
opinion.     Order  filed. 

B.  Harry  HOLLAND,  respondent,  v.  COLO- 
NIAL MANTEL  &  RJ2FRIGB3RATOR  COM- 
PANY, appellant.  (Supreme  Court,  Appellat. 
Division,  iSocond  Department.  November  22. 
1918.)  Judgment  and  order  of  the  Countr 
Court  of  Kings  County  unanimously  affirmed, 
with  costs.     No  opinion. 


Helen  B.  HOLMAN,  respt,  ▼.  Robert  H. 
FORRESTBR  and  David  A.  Russell,  applts. 
(Supreme  Court,  Appellate  Division.  Third  IV- 
partment,  November  13,  1918.)  Order  unani- 
mously affirmed,  with  $10  costs  and  disbars*^ 
mcnts. 

HOOKBR,  CORSER  &  MITCHELL  CO. 
applt.,  V.  Maude  E.  HOOKER  and  James  F. 
Hooker,  respts.  (Supreme  Court,  Appellate 
Division,  Third  Department  November  I'J 
1918.)  Judgment  (108  Miac.  Rep.  66,  170  N 
Y.  Supp.  570)  unanimously  affirmed,  with  costs 

Loverinc  A.  HOUSE,  respondent,  v.  CITT 
OF  NEW  YORK,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 8,  1918.)  Orders  unanimously  affirmed, 
with  one  bill  of  costs.    No  opinion. 

Rufus  P.  HUBBARD,  Applt,  v.  Eliza  \. 
HUBBARD,  Respt  (Supreme  Court  Appel- 
late Division,  First  Department  November  1. 
1918.)  Judgment  affirmed,  with  costs.  No 
opinion.     Order  filed. 

Wallace  HUNT  and  Florence  Hunt,  respond- 
ents, V.  Henry  G.  K.  HEATH,  appellant  ««'• 
others.  (Supreme  Coiirt  Appellate  Division. 
Second  Department  October  31,  19ia)  Judg- 
ment, and  order  unanimously  affirmed  on  rear- 
gument,  with  costs.     No  opinion. 


Emma  L.  HUTCHINSON,  appellant  v.  <i<*r 
don  V.  HALL  and  another,  reapondents.  (Su- 
preme Court.  Appellate  Term,  First  Department 
November  19,  1918.)  Appeal  from  Municipal 
Court,  Borough  of  Manhattan,  Ninth  District. 
Action  by  Emma  I^  Hutchinson  against  Gor- 
don V.  Hall  and  another.  From  a  jadgment  for 
defendants,  after  trial  by  the  court  without  a 
jury,  and  from  an  order  denying  motion  for 
retaxation  of  costs,  plaintiff  appeals.  Revers- 
ed, and  new  trial  ordered. 

PER  CURIAM.  The  plaintiflPs  assignor  was 
not  required  in  the  circumstancea  to  make  any 
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further  payments  to  the  company's  treasury. 
Judgment  reversed,  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  eVent. 

Domenico  lANNONE,  as  AdmV,  v.  WEBE3R- 
McLOUGHLIN  CO.  (Supreme  Court,  Appel- 
late Division,  First  Department.  October  18, 
1918.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.     Order  filed. 

Margaret  C.  ILLINGWORTH.  appellant,  v. 
George  IDLJNGWORTH,  as  administrator,  etc.. 
respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  13,  1918.) 
After  the  interpleader,  this  was  an  action  in 
equity,  and  we  think  it  should  have  been  tried 
as  such.  It  seems  to  us  that  the  insured  intend- 
od  to  give  the  avails  of  the  policy  to  his  daugh- 
ter Margaret,  providing  she  outlived  him.  This 
was  attempted  to  be  accomplished  by  an  assign- 
ment duly  executed,  which  was  delivered  to  the 
agent.  The  clause  that  it  should  not  be  opera- 
tive until  indorsed  on  the  policy  was  obviously 
for  the  company's  own  protection,  and  as  be- 
tween the  present  parties  to  this  litigation  It 
did  not  require  the  physical  entry  to  effect  a 
valid  change  in  the  benoficiary.  The  judgment 
nnd  order  are  therefore  revorscd,  and  a  new 
trial  granted,  but  without  coats.  Jenks,  P.  J., 
and  Thomas,  Rich,  Blackmar,  and  Jaycox,  JJ., 
concur. 


INTERNATTONAti  FASTENER  COa 
Respt,  V.  FRANCIS  MFG.  CO.,  Applt  (Su- 
preme Court.  Appellate  Division,  Fourth  De- 
partment October  9,  1918.)  Motion  for  rear- 
gument  granted. 

INTERNATIONAL  FASTENER  CO.. 
Respt,  V.  FRANCIS  MFG.  CO..  Applt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. November  20,  1918.)  Upon  rear- 
gument  order  modified,  so  as  to  eliminate  the 
provisions  for  examining  the  defendant  cor- 
poration as  to  the  "sew-on  fasteners*'  and  the 
provision  for  examining  the  bookkeeper.  Park- 
er, and.  as  so  modified,  affirmed,  witnout  costs 
of  the  appeal  to  either  party.     AH  concur. 

IRONBOTJND  TRUST  COIMPANY,  Respt, 
V.  SCHMIDT-DAUBER  CO..  Inc.,  Applt  (Su- 
preme Court.  Appellate  Division,  First  De- 
partment October  25,  1918.)  Determination 
affirmed,  with  costs.  No  opinion.  Order  filed. 
S^e.  also,  102  Misc.  Rep.  708,  169  N.  Y.  Supp. 
524. 


IRONBOUND  TRUST  CO.  v.  SCHMIDT- 
PAUBER  CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  15.  1918.) 
Motion  denied,  with  $10  costs.    Order  filed. 


ISAAC  H.  BLANCHARD  CO.  v.  ROME 
METALLIC  BEDSTEAD  CO.  (two  cases). 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  18,  1918.)  Motion  denied. 
Order   filed. 


Ida  JACOB,  respondent,  ▼.  The  PRUDEN- 
TIAL INSURANCE  COMPANY  OF  AMERI- 
CA, appellant.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  November  22, 
1918.)  Order  appealed  from  reversed,  with 
$10  costs  and  disbursements.  Defendant's  mo- 
tion to  vacate  order  for  its  examination  before 
trial  granted,  with  $10  costs.  The  order  was 
not  served  on  defendant  or  any  officer  thereof. 
Such  an  order,  requiring  a  foreign  corporation 
defendant  by  its  officers  to  appear  and  produce 
here  its  records  and  papers,  is  invalid  upon 
service  only  on  defendanrs  local  attorney.  Si- 
velU  V.  New  River  Coal  Co.,  184  App.  Div.  62, 
171  N.  Y.  Supp.  429;  Krara  v.  Jewish  World 
Publishing  Co..  176  App.  Div.  840;  163  N.  Y. 
Supp.  261.  Jenks,  P.  J.,  and  Putnam,  Black- 
mar,  Kelly,  and  Jaycox,  JJ.,  concur. 

Louis  JACOBS,  Applt.,  v.  William  E, 
WALSH,  as  Supt.,  etc.,  et  al.,  Rospts.  (Su- 
preme Court,  Appellate  DiviRion,  First  De- 
partment. October  18.  1918.)  Order  affirmed, 
with  $10  coats  and  disbursements.  No  opin* 
ion.     Order  filed. 


J.  ARON  &  CO.,  Inc.,  Respt,  v.  Max  B. 
JUDITSKY  and  another,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  1,  1918.)  Judgment  and  order  af- 
firmed, with  costs.     No  opinion.     Order  filed. 

Thomas  JEFFREY,  appellant,  v.  BL  W.  MIL- 
LER,  Inc.,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  October 
81.  1918.)  Judgment  and  order  unanimously 
affirmed,  with  costs.    No  opinion. 

JERSEY  CITY  MACTIIXE  CO.  v,  WALTER 
H.  FOSTER  CO.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  15, 
1918.)    Application  granted.    Order  signed. 


Leon  JOBIN  v.  Julia  W.  M.  C.  LAWRENCE. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  15,  1918.)  Motion  grant- 
ed, with  $10  costs,  unless  appellant  comply  with 
terms  stated  in  order.    Order  filed. 

JOHN  J.  CREEM"cOMPANY,  appellant,  v. 
The  CITY  OF  NEW  YORK,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. October  11.  1918.)  The  complaint 
should  not  have  been  dismissed  as  to  the  fol- 
lowing matters:  Item  1,  relating  to  relaying 
foundations  by  reason  of  the  insufficiency  of 
the  concrete  for  which  the  centre ct  provided. 
Item  7,  relating  to  the  substitution  of  pump- 
ing for  sobdrains  and  the  cost  thereof  limited 
to  the  cost  to  the  defendant  of  the  sabdrains 
if  used.  Items  2-A  and  5-A,  relating  to  double 
pumping  at  B.  R.  T.  and  L.  I.  railroad  cross- 
mgs  on  Van  Sinderen  avenue,  as  the  suspension 
of  work  was  necessitated  by  defendant's  obli- 
gation to  procure  the  right  to  proceed,  where- 
upon pending  the  discbarge  of  such  duty  the 
contractor  was  obliged  to  pump  to  save  the 
sewer  from  harm.  If  the  plaintiff  for  the  ex- 
act davs  of  suspension  suffered  damages  by 
delay,  it  may  recover  them.  The  evidence  was 
not  sufficient  to  enable  the  jury  to  find  dam- 
ages for  other  delay  of  the  work,  nor  is  plain- 


Digitized  by  VjOOQIC 


eoe 


in  KBW  YORK  SUPPIiBKBOn* 


tiif  entided  to  recover  damages  for  other  de- 
lav,  so  far  as  the  present  record  discloses. 
The  delay  in  certification  by  the  chief  en^eer 
was  not  unreasonable,  and  therefore  the  inter- 
est demanded  is  not  recoverable.  Judgment 
and  order  reversed,  and  new  trial  granted, 
costs  to  abide  the  event  Jenks,  P.  J.,  and 
Thomas,  Mills;  Kelly,  and  Jaycox,  JJ.,  concur. 

In  the  matter  of  the  application  of  Loomis 
C.  JOHNSON  for  admission  to  the  bar  (from 
the  state  of  Missouri).  (Supreme  Court,  Ap* 
pellate  Division,  Second  Department.  Decem- 
ber IS,  1918.)     Application  granted. 

Bemhard  JOHNSON,  respondent,  v.  Robert 
GABRECHT,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 28,  1918.)  Judgment  and  order  unanimous- 
ly affirmed,  with  costs.    No  opinion. 


JO  INDIAN  HUNTING  &  FISHING  CLUB, 
Inc.,  and  Arthur  C.  Kyle,  applts.,  v.  Harry  A. 
FURMAN,  Frank  Cooper,  and  Racquette  River 
Power  Company,  respts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  November 
13,  1918.)  Interlocutory  judgment  unanimous- 
ly affirmed,  with  costs,  on  the  opinion  of  Jus' 
tice  Van  Kirk  at  Special  Term.  103  Misc.  Rep. 
511,  171  N.  Y.  Supp.  1015. 


JO  INDIAN  HUNTING  &  FISHING  CLUB. 
Inc.,  a  domestic  corporatioxh  and  Arthur  0. 
Kyle,  applts.,  V.  Harry  A.  FURMAN,  Frank 
Cooper,  and  Kacquette  River  Power  Company, 
a  domestic  corporation,  respts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  22,  1918.)     Motion  denied. 

Samud  JOSEPH  v.  Har^  JOSEPH  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  15,  1918.)  Motion  grant- 
ed, with  110  costs.    Order  filed. 


Mary  B.  JUDSON,  as  Bx'x,  etc.,  Respt..  v. 
Herbert  H.  GIBBS,  impld.,  etc..  Applt.  (Su- 
preme Court,  Appellate  Division.  First  De- 
partment. November  1,  1918.)  Judgment  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


Rosanna  KABEL,  as  adm'x,  eta,  Respt,  v. 
JOHN  W.  OOWPER  CO..  Inc.,  Applt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. October  9,  1918.)  Appeal  dismiss- 
ed, without  costs,  upon  stipulation  filed. 


Samuel  KAIMSKY,  Respt.,  v.  NOTTING- 
HAM KNITTING  (:OMPANT,  Applt  (Su- 
preme Court,  Appellate  Division.  First  De- 
partment. November  1.  1918.)  Order  revers- 
ed, with  $10  costs  and  disbursements,  and  mo- 
tion }2:rnnted.  with  $10  costs.  No  opinion.  Or- 
der  filed. 


Mary  KAUBER,  an  infant,  etc.,  Respt,  ▼. 
Adolph  FUKSHERG,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 6,  1918.)  Judgment  and  order  affirmed, 
with  costs.     No  opinion.     Order  filed. 


Katharine  KAVANAGH.   aa  administratrix. 

etc.,  of  James  Kavauagfa,  deceased*  respondent, 
V.  NEW  YORK,  OKfTARIO  &  WESTER^ 
RAILWAY  COMPANY,  appellant,  and  others, 
(Supreme  Court,  Appellate  Diviaion,  Second 
Department  October  31.  1918.)  Orders  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Rich,  and 
Blackmar,  JJ.,  concur. 


George  W.  KAVANAUGH,  applt.,  v.  KAVA- 
NAUGH  KNITTING  CO.,  Inc.,  Charles  H. 
Kavanaugfa,  Frederick  W.  Kavanaagh,  and 
Charles  R.  Button,  respts.  (Supreme  Court 
Appellate  Division,  Third  Department  No- 
vember 13,  1918.)  Order  unanimously  affirmed* 
with  $10  costs  and  disbursements. 


Robert  B.  KEGGEREIS,  Applt,  ▼.  Edward 
S.  VAN  ZILE,  Respt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
25,  1918.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Order  filed.  See. 
also,  180  App.  Div.  414,  167  N.  Y.  Supp,  874 


Patrick  KEHOE,  as  adm'r,  etc.,  Respt.  v. 
George  O.  TAYLOR,  Applt  (Supreme  Court 
Appellate  Division,  Iirst  Department  Decem- 
ber 6,  1918.)  Judgment  and  order  reversed, 
and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event  unless  plaintiff  stipulates  to 
reduce  verdict  to  the  sum  of  $6,000,  in  whi.^h 
event  the  judgment  as  so  modified,  and  the 
order  appeiBded  from,  are  affirmed,  without 
costs.     No  opinion.     Settle  order  on  notice. 

Matter  of  accounting  of  J.  A.  KEIiLOGG  ^t 
al.,  as  executors,  etc.,  of  J,  Huyler  WHITE, 
deceased.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  November  13.  191 S  > 
Decree,  so  far  as  appealed  from,  unanimously 
affirmed,  without  costs. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  Thomas  KELLY,  aa  Executor, 
etc.,  of  Johanna  Mulrennan,  deceased.  (Su- 
preme Court  Appellate  Division.  Second  De- 
partment October  SI,  1918.)  Decree  of  the 
Surrogate's  CJourt  of  Queens  County  affirmed, 
with  costs  payable  out  of  the  estate.  No  opin- 
ion. Jenks,  P.  J.,  and  Thomas,  Rich,  Black- 
mar,  and  Jaycox,  JJ.,  concur. 


Garrett  KELLY,  Respt,  ▼.  Francis  DYKES 

et  al.,  individually  and  as  trustees,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment November  29,  1918.)  Judgment 
and  order  reversed,  and  new  trial  ordered, 
with  costs  to  appellants  to  abide  event  on 
the  ground  that  the  finding  of  the  jnry  that  the 
defendant  waa  negligent  is  against  the  weight 
of  the  evidence,  inasmuch  as  the  plaintiff  fail- 
ed to  prove  the  custom  ordinarily  followed 
requiring  the  lashing  of  planks  independentlj 
to  the  pier  in  question.  Order  filed.  Laugfa- 
lin,  J.,  dissents.  See,  also,  174  App.  Div.  7S6, 
161   N.   Y.    Supp.    551. 

Jennie  A.  KELLY,  Respt.,  ▼.  TOWN  OF 
AVOCA,  Applt  (Supreme  Court  Appellate 
Division.  Fourth  Department  October  9. 
1918.)    Motion  to  dismiss  appeal  granted,  un- 
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less  appenant  nhaSk  file  and  serve  printed  pa- 
pers by  October  30,  1918,  and  pay  to  respond- 
ent's attorney  $10. 

In  the  Matter  of  Hugh  F.  KENNA,  an  attor- 
ney. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  October  4,  1918.)  Matter 
referred  to  Hon.  William  D.  Dickey,  official 
referee,  to  take  testimony  and  report  the  same 
to  the  court,  with  his  opinion. 

Frederick  KERR,  Applt,  v.  Frederick  T. 
TAGMAVIA,  Respt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
•JO,  19ia)  Judgment  (101  Misc.  Rep.  614,  168 
X.  Y.  Supph  697)  affirmed,  on  opinion  of  Hotchr 
kiss,   J.,   at  Trial  Term,     Order  filed. 


Eva  KESSLER,  Respondent,  v.  Aaron  KESS- 
LER,  appellant,  .(Supreme  Court,  Appellate 
Division,  Second  Department.  October  11, 
1018.)  Order  affinned,  with  $10  costs  and  dis- 
bursements. No  opinion.  Thomas,  Rich, 
Blackmar,  and  Jaycoz,  JJ.,  concur.  Jenks,  P. 
J.,  votes  to  modify  the  order  to  an  allow- 
ance of  $5  per  week  for  the  support  of  the 
iRsne  of  the  marriage,  and  to  deny  counsel  fee 
and  alimony  for  the  wife. 

"RvK  KESSIjER,  respondent,  V.  Aaron  KESS- 
I^ER,  appellant  (Supreme  Court  Appellate 
Division.  Second  Department.  November  8, 
1018.)  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  denied. 

John  A.  KINCJSBURY.  aa  Commissioner  of 
Public  Charities  of  the  (Jity  of  New  York,  on 
the  complaint  of  Katherine  Wamock,  respond- 
ent, V.  Dewey  McGUIRE,  appellant  (Supreme 
r%>urt.  Appellate  Division,  Second  Department 
November  15,  1918.)  Order  of  filiation  of  the 
?ourt  of  Special  Sessions  affirmed,  with  costs. 
N^o  opinion.  Thomas,  Mills,  Putnam,  Kelly,  and 
faycox,  JJ.,  concur. 

John  A.  KINGSBURY,  as  Cbm'r,  etc.,  on 
*omplaint  of  Mary  Kowiny,  Respt,  v.  Mike 
^^\ZARKC),  Applt  (Supreme  Court,  AppeUate 
)i.Aision,  First  Department  November  8, 
1>18.)  Order  reversed,  and  proceedings  dis- 
ni8»ed,  on  the  ground  that  the  evidence  is  in- 
nfficient  to  sustain  the  order  of  filiation.  Set- 
le    order  on  notice. 

In  the  matter  of  the  claim  of  Timothy  KIR- 
5Y,  respt,  v.  ERIE  RAILROAD  COMPANY, 
mployer,  applt  (Supreme  Court  Appellate 
►i vision,  Third  Department  November  13, 
[>18.)     Award  nnammously  affinned. 


Harry  KIRBY,  respt,  v.  Peter  HAGNER, 
[>plt  (Supreme  CJourt,  Appellate  Division, 
hird  Department  November  13,  1918.)  Or- 
>r  unanimously  affirmed,  with  |10  costs  and 
sbursements. 


Ida.  Ia  KIRK,  respondent  v.  NASSAU 
LrECTRIC  RAILROAD  COMPANY  and 
rooklyn,  Queens  County  &  Suburban  Rail- 
ad    Company,   appellants.     (Supreme    Court, 


Appellate  Division,  Second  Department  No* 
rember  22,  1918.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 

Sidney  B.  KLEE  v.  POSTAL  LIFE  INSUR- 
ANCE CO.  (Supreme  Court  Appellate  Di- 
vision, First  Department  October  18,  1918.) 
Motion  denied,  with  $10  costs.     Order  filed. 

Max  J.  KLEIN  ▼.  Mathflda  BLOCH,  impld. 
(Supreme  Court,  AppeUate  Division,  First  De- 
partment  November  15, 1918.)  Motion  g rant* 
ed,  with  |10  costs.     Order  filed. 

James  J.  KLEIN,  respondent,  ▼.  BfitcheU 
ROSBNZWEIG  et  aL.  appellanU.  (Supreme 
Court  Appellate  Division,  Second  Department 
October  4,  1918.)  Motion  denied,  on  condition 
that  appellants  pay  $10  costs  within  5  days, 

Serfect  the  appeal,  place  the  case  on  the 
Tovember  calendar,  and  be  ready  for  argument 
when  reached;  otherwise,  motion  granted,  with- 
out costs. 

James  J.  KLEIN,  respondent,  v.  Mitchell 
ROSENZWEIG  and  another,  appellants,  and 
another.  (Supreme  Ourt  Appellate  Division, 
Second  Department  December  13,  1918.)  Mo- 
tion granted,  on  condition  that  appellants  pay 
to  the  respondent  $10  additional  costs,  witiiin 
10  days,  perfect  the  appeal,  place  the  case 
on  the  January,  1919,  calendisur,  and  be  ready 
for  argument  when  reached;  otherwise,  motion 
denied,  with  $10  costs. 

James  J.  KLEIN,  respondent,  v.  Mitchell 
ROSENZWEIG  et  al.,  appellants.  (Supreme 
Court  Appellate  Division,  Second  Department 
November  15,  1918.)  Judgment  affirmed  by 
defanlt  with  costa.  Jenks,  P.  J.,  and  Thomas^ 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 

In  the  Matter  of  the  Application  of  John 
W.  KLINE  for  the  resubmission  to  the  elec- 
tors of  the  town  of  Verona,  Oneida  county, 
of  the  <n3estion0  of  local  option  under  Liquor 
Tax  Law.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  October  9.  1918.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  directing  a  resub- 
mission of  the  local  option  questions,  upon  the 
authority  of  Matter  of  Application  of  Pe- 
ters V.  Sisson,  183  App.  Div.  286.  171  N.  Y. 
Supp.  62,  affirmed  224  N.  Y.  — ,  120  N.  B.  873. 
All  concur. 


John  KMETZ,  general  guardian  of  Joseph 
Kmets,  an  infant  appellant  ▼•  George  H.  DE 
RONDE).  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  No- 
vember 22,  1918.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  coflts,  on  the  ground  that  defendant 
has  had  a  full  trial  of  the  issues  as  he  chose 
to  present  them  to  the  court,  and  it  is  not  a 
proper  ezercise  of  discretion  to  set  aside  a 
judgment  which  has  been  affirmed  by  the  Ap- 
pellate Division,  simply  to  permit  the  defend- 
ant to  present  defenses  which  he  has  not  seen 
fit  to  set  forth  originally.  The  judgment  itRelf 
furnishes,  by  the  last  dense,  a  means  by  which 
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defendant  may  protect  himaelf  against  being 
compelled  to  take  the  title  if  the  property  is 
incumbered  by  mortgages  other  than  those  set 
forth  in  the  contract.  Jenks,  P.  J.,  and  Thom- 
as, Rich,  Blackmar,  and  Jaycox,  JJ.,  concur. 
See,  also,  183  App.  Div.  736,  171  N.  Y.  Snpp. 
73. 


IjeoDora  KNOBLOCK,  respondent,  v.  Edward 
F.  STRINGER  and  another,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De^ 
partmcnt.    October  4,  1918.)    Motion  denied. 

In  the  matter  of  Stuart  M.  KOHN,  an  attor- 
ney. (Supreme  Oourt,  Appellate  DivisioD, 
First  Department  November  22,  1918.)  Pro- 
ceeding dismissed.     Settle  order  on  notice. 

Louis  J.  KOLB,  Respt,  v.  HEGEL  BREAD 
CO.,  Inc.,  Applt.  (Supreme  Court,  Appellate* 
Division,  Fourth  Department.  November  20, 
1918.)  Judgment  reversed,  and  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  event. 
Held,  that  it  was  error  for  the  trial  court  to 
rule  as  matter  of  law  that  there  was  an  ac- 
cord and  satisfaction  of  plaintifiTs  counterclaim. 
There  was  no  accord  and  satisfaction  unless 
defendant  so  understood  and  intended,  or  led 
^plaintiff  to  act  upon  the  belief  that  such  was 
its  intention.  There  were  questions  of  fact, 
which  we  think  should  have  been  submitted  to 
the  jury.     All  concur. 

William  KRAMER,  Jr.,  an  infant,  by  Wil- 
liam Kramer,  his  guardian  ad  litem,  respond- 
ent, v.  William  B.  BOYD,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  31,  1918.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Rich,  Blackmar,  and  Jay- 
cox,  JJ.,   concur. 

Herman  KRAUT,  Applt.,  y.  Louib  NORD- 
LINGER.  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department  November  8, 
1918.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Celia  KRIEGSMAN,  respondent,  v.  Louis 
BORDMAN,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 15,  1918.)  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted,  with 
$10  costs,  upon  the  ground  that  the  order  of 
arrest  was  not  supported  by  competent  and 
sufficient  evidence  given  by  qualified  witnesses. 
Jenks,  P.  J.,  and  Thomas,  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur. 


Snmnol  KRONBERG  et  al.  v.  FEDERAL 
INSI:RANCE  CO.  (Supreme  Court  Appel- 
late Division^  First  Department  October  18, 
1918.)     Application  granted.     Order  signed. 

John  KULITSKY,  Respt,  v.  J.  C.  MAYES 
CO.,  Inc.,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  November  20, 
1918.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


John  KUNEEL,  Respt,  ▼.  Thonuu  P. 
HOWLBT,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  November  1. 
1918.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 

John  KUNKEL  t.  Thomas  P.  HOWLEY. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  29,  191&)  Motion  de- 
nied, with  $10  costa,  and  stay  vacated.  Order 
filed. 


Grant  J.  KUNZE  and  another,  respondents. 
V.   Mitchell  ROSENZWEIG  et  al.,  appellants. 

glupreme  Court,  Appellate  Division,  Second 
epartment  October  4,  1918.)  Motion  de- 
nied, on  condition  that  appellants  pay  $10 
coats  witliin  5  days,  perfect  the  appeal,  place 
the  case  on  the  November  calendar,  and  bf" 
ready  for  argument  when  reached;  otherwise, 
motion  granted,  without  costs. 


Grant  J.  BHJNZE  and  Nellie  A.  Kunze.  his 
wife,  respondents,  v.  Mitchell  ROSENZWEIG 
and  Clara  Rosenzweig,  his  wife,  and  Thomas 
J.  Eagan^  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Novem- 
ber 15.  1918.)  Judgment  affirmed  by  default. 
with  costa.  Jenks,  P.  J.,  and  Thomas,  Rich. 
Putnam,  and  Blackmar,  JJ.,  concur. 

Grant  J.  KUNZE  and  another,  respondents, 
V.  Mitchell  ROSENZWEIG  and  another,  ap- 
pellants, and  another.  (Supreme  Court  Appel- 
late Division,  Second  Department  Decemlxr 
13,  1918.)  Motion  granted,  on  condition  that 
appellants  pay  to  the  respondent  $10  additional 
costs,  within  10  days,  perfect  the  appeal,  plac«> 
the  case  on  the  January,  1919,  calendar,  and 
be  ready  for  argument  when  reached;  other- 
wise, motion  denied,  with  $10  costs. 

Israel  KtTTNER  v.  Michael  SENFT  et  al. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. October  18^  1918.)  Application  de- 
nied, with  $10  costs.     Order  signed. 

Marjorie  LAIRD,  as  Adm'z,  etc,  Respt,  v. 
NEUROLOGICAL  INSTITDTB  OF  NEW 
YORK,  Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  November  29,  1918.) 
Order  reversed,  with  $10  costa  and  disburse- 
ments, and  motion  granted,  with  $10  costs.  Nu 
opinion.    Order  filed. 

Gertrude  LAKOWIZC,  an  infant,  by  Anthony 
Lakowizc,  her  guardian  ad  litem,  resnt^  v. 
BINGHAMTON  RAILWAY  COMPANY,  applt. 
(Supreme  Court,  Appellate  Division,  Third  !)«*- 
partment  November  22,  1918.)  Judgment 
and  order  reversed,  on  the  ground  that  tbt> 
damages  are  excessive,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event, 
unless  the  plaintiff  stipulates  to  reduce  th^ 
verdict  to  $5,000,  in  which  case  the  judgment  is 
so  modified,  and,  as  modified,  judgment  and  or- 
der affirmed,  without  costs.     All   concur. 

Leontine  LANG,  Respt.,  v.  BELT  LINE 
RAILWAY  CORPORATION,  Applt  ( Supreme 
Court  Appellate  Division,   First   Department 
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November  8,  1918.)  Judgment  aad  ovder  re- 
versed, aad  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence. 
Order  filed. 


Magdalena  O.  LANGE,  Applt.,  ▼.  N.  J.  FI- 
DETJTY  A  PLATE  GLASS  INS.  CO.  of 
NEWARK,  N.  J.,  Respt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Novem- 
ber 20,  1918.)  Motion  granted,  and  appeal 
dismissed,  with  costs. 

Samuel  LANGENTHAL  v.  Moses  OBER- 
MAN.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  18,  1918.)  Appb- 
cntion  denied,  with  $10  costs.     Order   signed. 

William  LANGWORTHT,  respt..  v.  Roy  J. 
HOSLEY,  applt  (Supreme  Court,  Appellate 
Division,  Third  Department.  November  22, 
1918.)  Judgment  and  order  reversed,  on  the 
srround  that  the  verdict  is  against  the  weight  of 
the  evidence,  and  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.  All  con- 
f*ur. 


LARSEN  &  SON,  Inc.,  v.  NBWMARK, 
hiipld.,  etc.  (two  cases).  (Supreme  Court,  Ap- 
r>ollate  Division.  First  Department.  Novem- 
ber 1,  1918.>  Motion  to  dismiss  appeal  grant- 
ed.    Order  filed. 

Abbie  LASHER  v.  Thomas  F.  McDER- 
MOTT,  as  executor,  etc.,  of  Rose  Quest,  de- 
*Ha.-ied,  and  others.  Abbie  LASHER  v.  Thomas 
I'\  McDERMOTT,  as  executor,  etc.*.  of  Rose 
ijuest,  deceased.  Thomas  F.  McDERMOTT, 
.'IS  executor,  etc..  of  Rose  Quest,  deceased, 
V.  George  W.  STEVENS,  Alice  R.  Lansing,  as 
executrix,  etc,  of  Bradford  R  Lansing,  de- 
'*eased,  and  Abbie  liasher.  (Supreme  Court, 
Appellate  Division,  Third  Department.  No- 
vember 18.  1918.)  Order  unanimously  affirm- 
(^d.  with  $10  costa  and  disbursements.  See, 
ilso,  173  App.  Div,  79,  158  N.  Y.  Supp.  708. 

Peter  LASKOFSKY.  Respt..  v.  POCAHON- 
TAS CONSOLIDATED  (50LLn5RlES  CO., 
[nc,  Applt.  (Supreme  Court,  Appellate  Divi- 
4 ion.  First  Department.     November  29,  1918.) 


fiidgmcnt  and  orders  affirmed,  with  costs.  No 
>pinion.  Order  filed.  See,  also,  179  App.  Div. 
4«1,  167  N.  Y.  Supp.  226. 

Peter  M.  LBAVITT  et  al.  v.  Arthur  H.  LAM- 
^OTIN.  (Supreme  Court,  Appellate  Division, 
•Mr St  Department  November  29,  1918.)  Mo- 
ion  to  dismiss  appeal  granted,  with  $10  costs. 
>rder  filed. 


Catherine  LBAVY,  an  infant,  by  William 
.4*avy,  her  guardian  ad  litem,  respondent,  v. 
W'illiam  GREILICH,  appellant.  (Supreme 
*<>urt.  Appellate  Division,  Second  Department. 
Tovember  15,  1918.)  Judgment  and  order 
rianimously  aflBirmed,  with  costs*    No  opinion. 


Julia  Jdanley  Weeks  L'BCLUSB,  respondent, 
V.  Frank  M.  BELDEN,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  22,  1918^  The  uncorroborated  ver- 
sion of  the  plaintiff  is  that,  when'  the  defend- 
ant went  in  February  to  complain  of  the  unen- 
durable cold  in  the  plaantiff^s  dwelling  house 
then  leased  to  defendant,  the  defendant  agreed 
to  renew  the  lease,  or  make  a  lease  for  a  new 
term  beginning  the  ensuing  May,  provided  the 
plaintiff  woula  install  a  new  heater  forthwith. 
T%e  defendant  denies  that  he  ever  made  such 
an  agreement.  There  was  no  need  that  he 
should  make  it,  for  the  existing  lease  required 
the  plaintiff  to  furnish  apparatus  to  afford  a 
certain  degree  of  heat,  and  the  testimony  of 
plaintiff's  witness  Fogel  shows  that  a  new  heat- 
er was  needed.  On  the  other  hand,  there  is 
proof  that  defendant,  under  his  physician's  ad- 
vice, had  once  moved  out  of  the  house  as  un- 
livable,  and  had  only  returned  after  the  new 
heater  had  been  placed  in  it.  Such  outgoing 
on  the  part  of  the  tenant,  if  justified,  would 
have  deprived  the  landlord  of  rent  for  the  ex- 
isting term.  The  relative  acts  of  the  parties 
subsequent  to  February  are  more  consistent 
with  the  nonexistence  of  any  agreement  for  a 
renewal,  or  of  a  revival,  than  with  the  exist- 
ence thereof.  Wc  think  that  the  plaintiff  did 
not  uphold  the  burden  of  proof,  and  therefore 
we  grant  a  new  trial,  costs  to  abide  the  event. 
Jenks,  P.  J.,  and  Rich  and  Jaycox,  JJ.,  con- 
cur.   Thomas  and  Blackmar,  JJ.,  vote  to  affirm. 

Matter  of  Harry  LEGROS  v.  Hon.  Charles  L. 
QUY  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  November  15,  1918.) 
Motion  denied,  with  $10  costs.     Order  filed. 

Ethel  M.  LBNHARD,  Respt.,  v.  MUTUAL 
LIFE   INSURANCE    CO.    OF   NEW   YORK, 

Applt.  (Supreme  Court,  Appellate  Division. 
First  Department.  November  22,  1918.)  De- 
termination and  judgment  affirmed  with  costs. 
No  opinion.     Order  filed, 

Mary  E.  LENHIAN.  as  administratrix,  etc., 
of  Hari-y  Lenihan,  deceased,  respondent,  v. 
BROOKLYN  HEIGHTS  RAH^tOAD  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  22, 
1918.)  Judgment  and  order  reversed,  and  new 
trial  granted,  costs  to  abide  the  event,  unless 
within  20  days  plaintiff  file  a  stipulation  reduc- 
ing the  verdict  to  the  sum  of  $15,000,  and 
modifying  the  judgment  accordingly.  If  such 
stipulation  be  given,  the  judgment,  as  modified, 
and  the  order,  are  unanimously  affirmed,  with- 
out costs.  Jenks,  P.  J.,  and  Thomas,  Rich. 
Blackmar,  and  Jaycox,  JJ.,  concur. 

Mary  E.  LENIHAN,  respondent,  v.  BROOK- 
LYN HEIGHTS  RAILROAD  COMPANY,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  November  22,  1918.) 
Judgment  and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event,  unless  with- 
in 20  days  plaintiff  file  a  stipulation  reducing 
the  verdict  to  the  sum  of  $2,000,  and  modifying 
the  judgment  accordingly.  If  such  stipulation 
be  given,  the  judgment,  as  modified,  and  the 
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order,  are  nnanimouBly  affirmed,  without  costs. 
Jenks,  P.  J.,  and  Thomas,  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur. 

Mary  B.  LENIHAN,  as  administratrix,  etc., 
of  Harry  Lenihan.  deceased,  respondent,  v. 
BROOKLYN  HEIGHTS  RAILROAD  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  Decemoer  13, 
1918.)  Motion  for  reargument  denied,  without 
costs.  • 

Mary  E.  LENIHAN,  respondent,  ▼.  BROOK- 
LYN HEIGHTS  RAILROAD  COMPANY,  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  December  13,  1918.)  Mo- 
tion for  reargument  denied,  without  costs. 

LEONARD  SHEET  METAL  WORKS  v.  Max 
RADT  et  al.  (two  cases).  (Supreme  Court, 
Appellate  Division,  First  Department  October 
18.  1918.)  Application  denied,  with  $10  costs. 
Order  signed. 

Charlotte  J.  LESTRANGE.  Respt.,  v.  IN- 
TERBOROUGH  RAPID  TRANSIT  COM- 
PANY, Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  29,  1918.) 
Judgment  and  order  reversed,  and  new  trial  or- 
dered, with  costs  to  appellant  to  abide  event, 
on  the  ground  that  the  verdict  was  against  the 
weight  of  the  evidence.    Order  filed. 

In  the  matter  of  the  claim  of  Frank  LBVINE, 
respt.,  for  compensation  under  the  Workmen's 
Compensation  Law,  v.  Louis  GOLD  and  Abram 
Gold,  comprising  the  firm  of  Max  I.  Gold's 
Sons,  applts.  (Supreme  Court,  Appellate  Di- 
vision. Third  Department.  November  22, 1918.) 
Award  reversed,  and  claim  dismissed,  on  the 
authority  of  Matter  of  Litts  v.  Risley  Lumber 
Co.,  decided  by  the  Court  of  Appeals,  120  N. 
E.  730  (not  yet  officially  reported).  All  con- 
cur. 

Ida  LEVINSON,  Applt.,  v.  Emma  MAYER, 
Respt  (Supreme  Court,  Appellate  Division, 
First  Deparonent.  December  6,  1918.)  Judg- 
ment affirmed,  with  costs.  No  opinion.  Order 
filed. 


Anna  F.  LEWIS,  respondent,  v.  ERIE  RAIL- 
ROAD COMPANY,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Oc- 
tober 31,  1918.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.     No  opinion. 

LINCOLN  NAT.  BANK  OF  THE  CITY  OF 
NEW  YORK  V.  JOHN  PEIRCE  CO.  et  al.  (six 
motions).  (Supreme  Court,  Appellate  Division, 
First  Department  November  29,  1918^  Mo- 
tions denied,  with  $10  costs.     Orders  nled. 

LINCOLN  national"  BANK,  Respt.,  v. 
McCLINTIC  MARSHALL  CO.  et  al.,  Applts., 
impld.  with  J.  L.  Mott  Iron  Works,  Respt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  26*,  1918.)  Judgment  (98  Misc. 
Rep.  325,  164  N.  Y.  Supp.  421)  affirmed,  vnth 
costs.     No  opinion.     Order  filed. 


Samuel  UPSCHTTZ  ▼.   W.  R.   GRACE  k 

CO.  (three  cases).  (Supreme  Court.  AppeUatf" 
Division,  First  Department.  October  18^  1918.) 
Application  granted.     Order  signed. 

Frank  A.  LOBEE,  Sr.,  et  aL.  Applta.  v.  DEX- 
BY  MOTOR  TRUCjK  CO.,  Respt.  (Supreme 
Court,  Appellate  Division,  FourtJi  Department. 
December  7,  1918.)  Judgment  affirmed,  witli 
costs.  All  concur.  See,  also,  163  N.  Y.  Sapp. 
961. 


LLATA,  LOWENBERG  &  SCraLEGEL,  Inc., 
v.  STROMBERG  EXPORT  &  IMPORT  CO., 
Inc.  (Supreme  (>)urt,  Appellate  Division,  First 
Department.  October  18,  1918.)  Application 
denied,  with  $10  coats.     Order  signed. 


WiUiam  P.  LOGAN,  respt,  y.  Albert  GUG- 
GENHEIM,  applt  (Supreme  Court  Appel- 
late Division,  Third  Department  November 
22,  1918.)  Judgment  reversed,  and  complaint 
dismissed,  with  coats,  on  the  authority  of  Potts 
V.  Pardee,  220  N.  Y,  431.  116  N.  BL  78.  All 
concur.- 

LORBER  V.  WILINSKY.  (Supreme  Court 
Appellate  Term,  First  Department  November 
7,  1918.)  Appeal  from  Municipal  Court  Bor- 
ough of  Bfanhattan,  Fourth  District.  Action 
by  Bendet  Lorber  against  Abraham  Willnskf. 
From  a  judgment  for  plaintiff,  after  a  trial  to 
the  court,  defendant  appeals.  ReTened,  and 
new  trial  ordered. 

PER  CURIAM.  Proof  of  service  of  gar- 
nishee order,  and  <^  earnings  of  the  employ^. 
Minsker,  insufficient  Judgment  reversed,  and 
new  trial  ordered,  with  $80  costs  to  appellant 
to  abide  the  event. 

Frederick  J.  LOW,  Respt,  ▼.  Julius  WO- 
DISKA,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  November  29. 
1918.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


GeoMe  A.  LtJDEWIG,  Applt,  t.  H.  MAR- 

8UARDT  &  CO.,  Inc.,  Respt  (Supreme 
ourt  Appellate  Division,  First  Department 
October  18,  1918.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 

In  the  Matter  of  John  H.  LUDWIG.  deceas- 
ed. (Supreme  Court  ApoeUate  Diyision.  First 
Department  November  29,  1918.)  Order  si- 
firmed,  with  costs.    No  opixiion.    Order  filed. 

Anna  A.  LUGMAYER,  respondent,  ▼.  Amehm 
L.  LITZENBURGER  and  Anton  Litxenburger. 
appellants.  (Supreme  0>urt  Appellate  Divi- 
sion, Second  Department  November  15.  191S.> 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Put- 
nam, Blackmar,  Kelly,  and  Jaycox,  JJ.,  con- 
cur. 

In  the  BCatter  of  Peter  A.  LT7RIA.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  10,  1918.)  Proceeding  diamiaaed.  Mem- 
orandum per  curiam.    Settle  order  on  notice. 
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Gonidiiu  J.  I#.  LTNOEL  Applt,  v.  Henry 
MESA,  Respt.  (Btq>remd  Court,  Appellate  Di- 
vision, First  D4>artment.  October  18,  1918.) 
Order  revemed,  with  210  costs  and  disburse- 
ments, and  motion  denied,  inth  ^10  costs.  No 
opinion.    Order  filed. 

Helen  F.  LYNETT,  respondent,  ▼.  SEA 
BEACH  RAILWAY  GOMPAKY  and  New  York 
Consolidated  Railroad  Oompanj,  appellants. 
(Supreme  Oourt,  Appellate  Diviaion,  Second 
Department.  December  13,  1918.)  Motion  to 
dismiss  appeal  granted,  without  costs. 

Anna  Marie  LYON,  Respt.  t.  John  W. 
RITCHIE  and  another,  Apidts.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  1,  1918.)  Judgment  and  order  af- 
firmed, with  costs.    No  opinion.    Order  filed. 

Howard  W.  McATEER,  Respt.,  v.  Charles  F. 
JOHNSON,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department.  November  29, 
1918.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Alecia  McOARTHY,  Respt.,  ▼.  John  J. 
HEALY.  Applt.  (Supreme  CJourt,  Appellate  Di- 
vision, First  Department.  November  8,  1918.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Dowling,  J.,  dissenter.    Order  filed. 


Norman  B.  McOLELLAND,  Resrrt..  ▼.  TER^ 
RY  SHIPBUILDING  CORPORATION,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  18,  1918.)  Order  modified, 
as  stated  in  order,  and,  as  so  modified,  affirmed, 
without  costs.    No  opinion.    Order  filed. 

In  the  matter  of  the  claim  of  Mary  E.  Mc- 
CRAGKEN,  for  compensation  under  the  Work- 
men's Compensation  Law,  claimant,  respt.,  v. 
EASTERN  GRAVEL  CORPORATION,  em- 
ployer, and  London  Guarantee  &  Accident  Com- 
pany, .  insurance  carrier,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  22, 1918.)  Award  reversed,  and  claim 
dismissed,  on  the  authority  of  Matter  of  Doey 
V.  Clarence  P.  Howland  Co.,  Inc.,  224  N.  Y. 
30,  120  N.  E.  53,  and  Matter  of  Louis  Anderson 
V.  Johnson  Lighterage  Co.,  224  N.  Y.  — ,  120 
N.  E.  55.    All  concur. 

Arthur  J.  McOULLOUGH  and  Walter  J.  Mc- 
Cullough,  respondents,  v.  John  J.  McCUL- 
LOUGH,  respondent,  Minnie  Alma  McCullough, 
appellauty  and  others,  defendants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  18,  1918.)  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied,  without  costs. 

John  J.  McOULLOUGH,  Applt.,  v.  David 
MAYNARD  et  al.,  Respts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  No- 
vember^?, 1918.)  Order  affirmed,  with  $10  costs 
and  disbursements.    All  concur. 

Kathleen  L.  McDEVITT,  Applt.,  v.  Mary  A. 
McDEVITT,  impld.,  Respt.  (Supreme  Court, 
AppoUate  Division,  First  Department.  Novem- 
ber 29,  1916.)     Order  affirmed,  with  |10  costs  * 


and  disbursements,  with  leave  to  i^aintiff  to 
serve  amended  eomi^aint,  on  payment  of  costs 
in  this  court  and  im  the  court  below.  No  opin- 
ion.   Order  filed. 


In  the  mfttter  of  the  judicial  settlement  of  the 
accounts  of  Boyd  McDOWBLL,  Casper  G. 
Decker,  and  Jervis  Langdon,  as  testamentary 
trustees  under  the  last  will  and  testament  of 
Robert  M.  McDowell,  deceased.  Boyd  McDow- 
ell, Casper  G.  Decker,  and  Jervis  Langdon,  as 
testamentazT  trustees,  petitioners,  appellants} 
John  G.  McDowell  ana  Clara  B.  McDowell,  con- 
testants, respondents.  (Supreme  Court,  Appel- 
late Division,  Third  I>epartment.  November  13, 
1918.)  Motion  granted,  so  far  as  to  direct  the 
payment  of  $150  per  month  from  October  1, 
1918,  and  continue  until  the  further  order  of 
this  court;  or  of  the  Surrogate's  Court.  Either 
parly  interested  may  apply  to  this  court,  or  to 
the  Surrogate's  Court,  to  <^ange  said  amount,  or 
to  make  such  further  direction  as  may  be  prop- 
er, with  $10  costs. 

John  H.  McGILL,  Respt.,  ▼.  Esther  B.  Mc- 
GILL,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Departm^t  October  9,  1918.) 
Motion  granted,  and  order  of  reversal  amended, 
by  inserting  findings  of  fact  and  conclusions  of 
law  in  accordance  with  opinion  of  Merrell,  J. 
Hubbs,  J.,  not  sitting. 


Patrick  McGOVERN  et  al.  v.  CITY  OF  NEW 
YORiK.  (Supreme  Court,  AppeUate  Division, 
First  Department.  Octoiber  18,  1918.)  Motion 
denied,  with  $10  costs.    Order  filed. 

Charles  L.  McGRATTY^and  Edward  J.  Mc- 
Gratty,  respondents,  v.  KRANTZ  MANUFAC- 
TURING (50MPANY,  Inc.,  appellant,  implead- 
ed with  others,  defendants.  (Supreme  Court, 
Appellate  Division,  Second  Depairtment.  De- 
cember 13,  1918.)  Judgment  unanimously  af- 
firmed, with  costs.  The  appellant  is  estopped  by 
the  receiver's  decision  to  assert  tiiat  the  marble 
delivered  and  j^repared  and  offered  for  delivery 
before  the  receivership  did  not  comply  with  the 
contract:  but  as  to  the  undelivered  marble,  val- 
ued at  $400,  the  appellant  may  call  for  it  and 
insist  that  it  compljr  with  the  contract,  and  if  it 
should  not  be  furnished  it  would  have  its  rem- 
edy. See.  also,  183  App.  Div.  207,  170  N.  Y, 
Supp.  568. 


•  John  J.  McGROSSO,  Applt,  ▼.  Ruth  C.  Mc- 
GROSSO,  Respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  October  9,  1918.) 
Motion  to  dismiss  appeal  granted,  unless  ap- 
pellant shall  file  and  serve  printed  papers  by 
October  30,  1918,  and  pay  to  respondent's  at- 
torney $10. 


John  J.  McGROSSO,  Applt,  v.  Ruth  C.  Mc- 
GROSSO, Respt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  December  7, 
1918.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  shall  file  and  serve  printed  papers 
on  appeal  and  printed  briefs  within  20  days  and 
pay  to  respondent's  attorney  $10i 
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In  the  Matter  of  the  Estate  of  James  Me- 
KEVITT,  deceased.  (Supreme  Court,  Appellate 
Division,  Fourth  Etepartment.  October  9, 1918.) 
Decree  affirmed,  with  costs  to  respondent,  pay- 
able out  of  the  estate.    All  concur. 


Edward  M.  McKEY  v.  Emilj  HB8SLEIN. 
{Supreme  Court,  Appellate  Division.  Birst  De- 
partment. October  18.  1918.J  Application  de- 
nied, with  $10  costs.    Order  signed. 


Bert  McKTNNEY,  respondent,  ▼.  NEW 
YORK  CONSOLIDATED  RAILROAD  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  13, 
1918.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


In  the  matter  of  proving  the  last  will  and  tes- 
tament of  Margaret  E.  McQUADE,  deceased,  as 
a  will  of  real  and  personal  property.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  4,  1018.)  Decree  of  the  Surrogate's 
Court  of  Richmond  County  modified,  so  as  to  di- 
rect that  the  costs  and  allowance  be  paid  out  of 
the  estate  generally,  and  not  out  of  the  indi- 
vidual interest  of  the  contestant  therein,  and, 
as  so  modified,  affirmed  without  costs.  No  opin- 
ion. Jenks,  P.  J.,  and  Mills.  Kelly,  and  Jaycox, 
JJ.,  concur.  Thomas,  J.,  dissents  as  to  the  mod- 
ification as  to  costs. 


In  the  matter  of  the  claim  of  Margaret  MC- 
LAUGHLIN, and  minor  children,  for  compensa- 
tion under  tne  Workmen's  Compensation  Law 
for  the  death  of  Bernard  McLaughlin,  claimants, 
rospts.,  V.  L.  BOYER  &  SONS,  employer  and 
Globe  Indemnity  Company,  insurance  carrier, 
npplts.  (Supreme  Court,  Appellate  Division, 
Third  Department.  November  18,  1918.) 
Award  reversed,  and  claim  dismissed,  on  the  au- 
thority of  Matter  of  Doey  v.  Clarence  P.  How- 
land  Co.,  224  N.  Y.  30,  120  N.  B.  58.  All  con- 
cur. 


In  the  matter  of  the  claim  of  Patrick  Mo- 
PARTLAND,  for  compensation  under  the 
Workmen's  (compensation  Law.  claimant,  respt., 
V.  INTERNATIONAL  GRAIN  ELEVATING 
COMPANY,  employer,  and  Globe  Indemnity 
Company,  insurance  carrier,  applts.  (Supreme 
C-ourt,  Appellate  Division,  Third  Department. 
November  18.  1918.)  Awards,  and  order,  so  far 
as  appealed  from,  reversed,  and  ciniras  dismiss- 
ed, on  the  authority  of  Matter  of  Doey  v.  Clar- 
ence P.  Rowland  Co.,  Inc.,  224  N.  Y.  30,  120 
N.  E.  .53.    All  concur. 


Marie  MAGDO,  Respt,  v.  Eugenie  VON 
CHORUS,  Applt.  ^Supreme  Court.  Appellate 
Division,  First  Dppartment.  November  29, 
1918.)  Judgment  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


In  the  matter  of  the  claim  of  Susie  G.  MA- 
HATCEK,  dependent  mother,  and  dependent  ei.s- 
ters  of  Samuel  Mahatcek,  deceased,  for  the  death 
of  Samuel  Mahatcek,  claimants,  respts.,  v.  ROB- 
ERT GORDON  &  SON,  Inc.,  employer,  and  Em- 
ployers' Liability  Assurance  Corporation,  Ltd., 


insnrance  carrier,  applts.  (Supreme  Conrtp  Ap- 
nellate  Division,  Third  Department.  November 
22,  1918.)  Award,  so  far  as  if  grants  compen- 
sation to  Julia  B.  Mahatcek  and  Mae  Mahatc^, 
is  reversed ;   otherwise,  affirmed.    All  ooncor. 


In  the  matter  of  the  claim  of  Mary  MAHON- 
EY,  widow,  on  behalf  of  herself  and  minor  chil- 
dren, for  compensation  arising  out  of  the  death 
of  James  Mahoney,  under  the  Workmen's  Com- 
pensation Law,  V.  TROY  GAS  COMPANY,  em- 
ployer, and  Utilities  Mntoal  Compensation  In- 
surance Company,  insarance  carrier,  applts. 
(Supreme  Court,  Appellate  Dinsion,  Third  De- 
partment. November  13,  1918.)  Award  unani- 
mously affirmed. 

In  the  matter  of  the  claim  of  Mary  MAHON- 
EY,  widow,  on  behalf  of  herself  and  minor  chil- 
dren, for  compensation  arising  oat  of  the  death 
of  James  Mahoney,  under  the  Workmen's  Com- 
pensation Law,  V.  TROY  GAS  COMPANY,  em- 
ployer, and  Utilities  Mutual  Ccnnpensation  In- 
surance Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment.   November  22,  1918.)    Motion  denied. 


Affife  N.  MAIiOOF,  as  administratrix,  etc., 
of  Najob  S.  Maloof,  deceased,  respondent,  v. 
Anton  W.  SAYDAH,  appellant.  (Suprem** 
Court,  Appellate  Division,  Second  Departm#nt. 
December  13, 1918.)  Judgment  and  order  rever<*- 
ed,  and  new  trial  granted,  with  costs  to  apprl- 
lant  to  abide  the  event,  upon  the  ground  that  tho 
evidence  brought  out  at  folio  143  of  the  record 
was  illegal,  and  the  orderly  administration  of 
justice  requires  a  new  trial.  The  error  was  not 
that  of  the  court,  but  the  harm  of  evidence  so 
deliberately  introduced  by  the  plaintiff  could  not 
be  removed.  Thomas,  Rich,  and  Jaycox,  JJ., 
concur.  Blackmar,  J.,  votes  for  affirmance,  on 
the  ground  that  there  was  no  legal  error  in  the 
admission  of  the  evidence,  or  in  the  disposition 
of  it  by  the  court,  with  whom  Jenlcs,  P.  J.,  con- 
curs. 


MANHATTAN  LIFE  INS.  CO.  v.  HAM- 
MERSTEIN  OPERA  CO.  (Supreme  Court. 
Appellate  Division,  First  Department.  Octohpr 
18.  1918.)  Motion  denied,  with  $10  costs.  Or- 
der filed. 


Sara  MANN,  respondent,  v.  WESTCHES- 
TER ELECTRIC  RAILROAD  COMPANY, 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  December  0,  1918.)  Judc- 
ment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


MANNING.  MAXWELL  &  MOORE,  Inc., 
Applt,,  V.  AMERICAN  CAN  COMPANY,  Re^pt, 
(Supp»»me  Court,  Appellate  Division.  First  De- 
partment. November  29, 1918.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Shearn,  J.,  dissents.  Ordt»r  filed.  See,  also,  182 
App.  Div.  709,  169  N.  Y.  Supp.  713. 

In  the  Matter  of  the  application  of  Henry 
MANSFIELD  for  a  writ  of  certiorari,  etc., 
against  Eben  ADAMS,  Deputy  State  Commis- 


Digitized  by 


Google 


MBMORANDUH  DBCI8I0NS 


907 


$doner  of  ICxdse,  etc.  (Supreme  Court,  Appel- 
late Division,  Second  Department  October  18, 
1918.)  Motion  to  dismiss  appeal  granted,  with- 
out coats. 


Olof  MANSSON,  respondent,  v.  George  B. 
NOSTRAND,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Dienartment.  October 
31, 1918.)  Order  denying  defendant's  motion  for 
judgm«it  on  the  pleadings  aflSrmed,  with  $10 
posts  and  disbursements.  No  opinion.  Thomas, 
Mills,  Rich.  Putnoin.  and  Kelly.  J  J.,  concur. 
Sec.  also,  183  App.  Div.  371,  170  N.  Y.  Supp. 

285. 

._  « 

In  the  matter  of  the  daim  of  Anthony  MAU- 
RA, employ^,  for  compensation  under  the  Work- 
men's Compensation  Law,  claimant,  reept,  v. 
NASSAU  ELECTRIC  RAILROAD  COM- 
PANY,  employer  and  self-insurer,  applt.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. November  13,  19ia)  The  court  finds 
that  no  appeal  was  taken  from  the  award  as 
made.      All    concur. 


Emma  T.  MARSH,  as  administratriz  de 
bonis  non,  etc.,  of  James  Cooper,  deceased,  re- 
spondent, V.  Bernard  BENSON  and  Charlotte 
Koch,  appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  15, 
1918.)  Judgment  and  order  unanimously  affirm- 
ed, with  costs.    No  opinion. 

August  MASSETTI,  Respt,  v.  Prank  LACK- 
IITSA  et  al.,  Applts.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  December 
7,  1918.)  Upon  stipulation  filed,  and  in  further^ 
unce  of  justice,  liie  appeal  herein  is  transferred 
to  the  Appellate  Division,  Third  Department, 
to  be  there  heard  and  determined,  pursuant  to 
Miction  281  of  the  Code  of  Civil  Procedure. 

In  the  matter  of  the  daim  of  Tony  MAS- 
SI  ELLA,  claimant,  respt.,  for  oompensation  to 
himself  under  the  Workmen's  Compensation 
Law,  V.  JOHN  T.  CLARK  &  SON,  employer, 
and  the  fidelity  &  Casualty  Company  of  New 
York,  insurance  carrier,  applts.  (Supreme 
Court.  Appollate  Division,  Third  Department. 
November  13,  1918.)  Award  unanimously  af- 
firmed. 

Harold  C.  MATHEWS,  Respt.,  v.  John  J. 
HEARN,  impld.,  etc..  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 1,  1918.)  Order  affirmed,  with  $10  costs 
and   disbursements.     No  opinion.     Order   filed. 

Madrid  O.  MATZKE  v.  Oscar  MATZKB. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  20,  1918.)  Motion  to  dis- 
miss appeal  denied,  with  $10  costs.    Order  filed. 


In  the  matter  of  William  MEHL,  an  attorney. 
(^ Supremo  Court,  Appellate  Division,  Second 
Department  October  4,  1918.)  Application  to 
revoke  the  order  admitting  respondent  to  the 
bar  granted,  and  the  order  is  accordingly  an- 
nulled and  vacated.  The  respondent's  attempted 
explanation  of  the  misstatements  in  hia  applica- 
tion are  not  satisfactory.     The  facts  showing 


his  other  employment,  and  which  were  sup- 
pressed in  his  affidavit,  show  that  he  was  not 
properly  qualified  to  apply  for  admission  to  the 
bar. 


Aaron  L.  MERCER,  Applt,  v.  CHAMBER- 
LAIN INSTITUTB  et  al.,  Respts.  (Supreme 
(3ourt,  Appellate  Division,  Fourth  Department. 
November  20, 191&)  PlaintifTs  motioifto  be  re- 
lieved from  default  upon  argument  granted,  and 
permission  granted  to  plaintiff  to  file  brief  with- 
in two  weeks,  with  leave  to  defendant  to  an- 
swer same  within  five  days  thereafter. 


MERCHANTS'  NATIONAL  BANK  OF 
PLATTSBITRGH.  N.  Y.,  respt,  v.  TEIJTONIA 
FIRE  INSURANCE  COMPANY,  of  Allegheny, 
Pa.,  applt  (Supreme  C?ourt,  Appellate  Divi- 
sion, Third  Department.  November  13,  1918.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur,  except  Henry  T.  Kellogg,  J.,  not  voting. 


Bazena  T.  D.  MRRRTMAN  v.  CITY  OF 
NEW  YORK,  Imirf'd.  (Supreme  Court,  Appel- 
late Division,  First  Department  October  18, 
1918.)     Motion  granted.     Order  filed. 


MERRYWB^ATHER  GOGGLE  COMPANY, 
applt,  v.  Harry  L.  LA  VALLB.  respt  (Su- 
preme CJourt,  Appellate  Division,  Third  Depart- 
ment   November  22,  1918.)     Motion  denied. 


METROPOIJTAN  TRUST  CO.  v.  LONG 
ACRE  ELECJTRIC  LIGHT  &  POWER  CO., 
impld.,  etc  (Supreme  Court,  Appellate  Divi- 
sion.  First  Department  October  18,  1918.) 
Motion  granted;  question  certified.  Order 
filed. 


Wilhelmina  MEYER,  otherwise  known,  etc., 
espt.,  V.  Virginius  St.  Julian  MAYO,  Ap 
(Supreme  Court,  Appellate  Division,  First 


Respt.,  V.  Virginius  St.  Julian  MAYO,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment.   October  25,   1918^)     Judgment   and 


order  affirmed,  with  costs.     No  opinion.     Order 
filed.     See,  also,  166  N.  Y.  Supp.  284. 

MEYERDENKRR  SINRAM  CO.  v.  HEN- 
NESSEY  REALTY  CO.  (Supreme  Court.  Ap- 
pellate  Division,  First  Department.  October  18, 
1918.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.    Order  filed. 

Kmrna.  F.  MILLARD,  appellant  v.  John  G. 
COLLINCiWOOD  et  al.,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. December  13,  1918.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Thom- 
as, Rich,  and  Blackmar,  JJ.,  concur.  Putnam, 
J.,  concurs,  on  the  ground  that  plaintiff's  deriva- 
tive right  is  tainted  by  the  fraud  set  out,  with 
whom  Jenks,  P.  J.,  concurs. 


William  H.  MTLLEIL  respondent,  v. 
BROOKLYN  HEIGHTS  RAIIj40AD  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  November  15, 
1918.)  Judgment  of  the  County  Court  of  Kings 
County  reversed,  and  new  trial  ordered,  costs  to 
abide  the  event,  on  account  of  the  rail u re  to 
charge  that  punitive  damages  were  not  rccov- 
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orable.    Jenks,  P.  3,,  and  Thomas,  Mills,  Ptit^ 
nam,  and  Kelly,  JJ.,  concur. 

Fanny  MILLER,  as  Adm*x,  v.  METROPOL- 
VTAS)  DigrRIBUTORSi  et  aJL  ^Supreme 
Court,  Appellate  Division,  First  Department 
October  18.  1918.)  Motion  to  dismiss  appeal  de- 
nied, with  $10  costs.    Order  filed. 


Oenevi^ve  MILLER,  an  inft..  etc.,  ApplL,  v. 
NEALON-SULLIVAN  REALTY  OOMPANY, 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  1,  1918.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed, 

Clifford  L.  MILLER  et  al..  Applts.,  t.  SBr 
MET  SOLVAY  COMPANY,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  15,  1918.)  Order  affirmed,  with  $10 
frosts  and  disbursements.  No  opinion.  Ordei' 
filed. 


Earl  W.  MILLER,  as  Trustee  in  Bankruptcy 
of  Nicola  Desiderio,  Bankrupt,  Applt,  v.  TRAD- 
IIRkS'  NATIONAL  BANK  OP  ROCHESTER, 
Respt.  (Supreme  Court  Appellate  Division, 
Fourth  Department  Norember  20,  19ia) 
Judgment  affirmed,  with  costs.    All  concur. 

Earl  W.  MILLER,  as  trustee  in  bankruptcy, 
etc.,  -Applt,  V.  TRADERS'  NATIONAL  BANK 
OF  ROCHESTER,  Respt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  De- 
cember 7,  1918.)  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied,  with  $10  costs. 


Carrie  O.  MOERS.  Respt,  v.  Albert  A. 
MOERS,  Applt  (Supremo  Court,  Appellate 
Division.  First  Department  November  15, 
1918.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. The  date  for  the  examination  to 
proceed  to  be  fixed  in  tie  order.  No  opinion. 
Settle  order  on  notice. 

Albert  MOFFIT,  respt,  y.  Philip  B.  RICE, 
as  executor  under  the  last  will  and  testament 
of  Lewis  Thomson,  deceased,  applt.  (Supreme 
0>urt,  Appellate  Division,  Third  Department 
November  22,  1918.)  Judgment  and  order 
unanimously  affirmed,  with  costs. 

Ricnrdo  MOLINA,  Respt,  v.  COMIRTON 
REGTTLADORA  DEL  MERCADO  DE  HKN- 
E()UBN,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department  October  18,  1918.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.     (Drder  filed. 

Clftm  H.  MONTGOMERY  v.  Joseph  P. 
MONTGOMERY.  (Supreme  Court,  Appellate 
Division,  First  Department  October  18,  1918.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs,  unless  appellant  comply  with  terms  stat- 
ed in  order.     Order  filed. 

In  the  matter  of  the  claim  of  Nora  MORAN, 
nnd  minor  children,  claimants,  respts.,  for  com- 
pensation under  the  Workmen's  Compensation 
Law,  v.  INTERNATIONAL  ELEVATING 
COMPANY,  employer,  and  Globe  Indemnity 
Company,  insurance  carrier,  applts.     (Supreme 


Court,  Appellate  Division,  Third  Department 
November  18,  1918.)  Order  and  awards  re- 
versed and  claims  dismissed,  on  the  authority 
of  l^latter  of  Doey  v.  Clarence  P.  Howhind 
Co..  Inc.,  224  N.  Y.  SO.  120  N.  E.  53.  All 
concur. 

George  MOSKOWITZ,  appellant,  v.  Henry 
DAVIDSON,  respondent  (Supreme  Coirt 
Appellate  Division,  Second  Department  No- 
vember 8,  1918.)  Motion  granted,  on  condi- 
tion that  appellant  give  a  surety  bond  for  the 
amount  of  the  fine,  perfect  the  appeal,  place 
the  case  on  the  calendar  for  BViday,  Novem- 
ber 15,  1918,  and  be  ready  for  argument  on 
that  date;  otherwise,  motion  for  stay  denied 
with  $10  costs. 


George  MOSKOWITZ,  appellant,  v.  Henry 
DAVIDSON,  respondent.  (Supreme  Court 
Appellate  Division,  Second  Department  No- 
vember 15.  1918.)  Appad  dismissed  by  de- 
fault, with  $10  costs  and  disbursements. 
Jenks,  P.  J.,  and  Thomas,  Rich,  Putnam,  and 
Blackmar,  JJ.,  concur. 

MOTOR  CAR  EQUIPMENT  CO.,  Applt,  v. 
TIMES  SQUARE  AUTOMOBILE)  CO..  Respt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  18,  1918.)  Order  aifirmed. 
with  $10  costs  and  (tiabursements.  No  opinion. 
Order  filed. 


MUNICIPAL  GAS  COMPANY  OP  THE 
CITY  OP  AliBANY  v.  PUBOC  SERVICE 
(DOMAnSSION,  SECOND  DISTRICT,  et  al. 
(Supreme  (3ourt,  Appellate  Division,  Third  De- 
partment. November  22,  1918.)  Order  unan- 
imously affirmed,  with  $10  coats  and  diabiirse- 
ments.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  granted,  and  the  foUowini: 
question  certified:  Does  the  comi^aint  in  this 
action  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant  Public 
Service  Commission,  Second  District?  Sc^*. 
also,  —  App.  Div.  — ,  172  N.  Y.  Sap^  563. 


Robert  H.  MUNSON,  Respt,  v.  Ridimond 
LEVERING.  Applt  (Supreme  Court  Appel- 
late Division,  fiirst  Department  November 
1,  19ia)  Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 

James  W.  MURPHY,  as  admr.,  etc.,  Applt.. 
V.  METROPOLITAN  LIFE  INS.  CO.,  Respt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  October  9,  1918.)  Motion  grant- 
ed,^ and  appeal  dismissed,  with  costs. 

Jacob  Daniel  MYERS,  an  infant,  by  Jacob 
Myers,  his  guardian  ad  litem,  appellant  v. 
BROOKLYN  HEIGHTS  RAILROAD  OOM- 
PANY, defendant;  Dennis  F.  O'Brien  et  al.. 
respondents.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  October  31,  191S. ) 
Order  affirmed,  without  costs.  No  opinion. 
Jenks.  P.  J.,  and  Thomas,  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur.  See,  also,  180  App.  Div. 
217,  167  N.  Y.  Supp.  717. 

Jacob  Daniel  MYERS,  an  infant  etc.,  appel- 
lant V.  BROOKLYN  HEIGHTS  RAILROAD 
COMPANY,  defendant;    Dennis  F.  0*Brien  et 
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a^M  respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  22, 
1918.)  Motion  for  leave  to  appeal  .to  the  Court 
of  Appeals  denied. 


NAGLB  PACKING  COMPANY.  appeHont, 
V.  Philip  M.  ROSENBLUM  et  al.,  respondents. 
(Supreme  Court,  Appellate  Division.  Second 
Department.  November  15,  1918.)  Judament 
affirmed  by  default,  with  costs.  Jeaks,  F.  J., 
and  Thomas,  Rich,  Pntnam,  and  Blackmar,  Jj^ 
concur. 


NAGLB  PACKING  CJOBIPANT,  appellant,  ▼. 
Philip  M.  ROSENBLUM  and  others,  respond- 
ents. (Supreme  Court,  Appellate  Division, 
Second  Department  November  22,  1918.) 
Motion  granted,  on  condition  that  appellant, 
within  10  days,  pay  $40  costs,  and  perfect  the 
appeaL  On  payment  of  said  costs,  the  case 
will  be  placed  at  the  foot  of  the  December 
calendar,  appellant  to  be  ready  for  argument 
when  reached;  otherwise,  motion  denied,  with 
$10  costs. 

Claude  M.  NANKIVKL,  respondent,  v.  GAS- 
TON, WIIiLIAl^iS  &  WIGM(>KB,  Inc.,  appel- 
lant (two  cases).  (Supreme  Court,  Appellate 
IMvision,  Second  Department.  October  11, 
191S.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.  No  opinion*  Jenks,  P.  J.,  and 
Thomas,  Rich,  Blockmar*  and  Jaycox,  JJ.,  con- 
ear. 


NATIONAIi  ANIUNQ  &  CHSMICAL  CO., 

Respt,  V.  Henry  LrEERBXJRGBR  et  al.^  Ap- 
plts.  (Supreme  Court,  Appellate  Division, 
First  Department  November  8,  1918.)  Judg- 
ment affirmed,  with  costs.  No  opinion.  Order 
filed. 


NAT.  ANILINE  &  CHEMICAL  CO.  v.  Hen- 
ry LBBRBURGER  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  No- 
vember 29,  1918.)  Motion  for  leave  to  appeal 
or  for  reargument  denied,  with  810  costs.  Mo- 
tion for  stay  granted.     Order  filed. 

Catherine  NELSON,  as  administratrix,  etc.', 
of  Charles  Nelson,  deceased,  respondent  v. 
Frank  J.  HORSCH,  as  executor,  etc.,  of  Da- 
vid W.  Julian,  deceased,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  31,  1918.)  Judgment  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Rich,  Blackmar,  and  Jaycox,  JJ.,  concur. 

Matter  of  NEWDORF.  as  Ex'r,  v.  DOYLE. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment November  1,  1918.)  Motion  to 
dismiss  appeal  granted,  with  $10  costa.  Or- 
der filed. 


Oscar  NEWHOUSE,  Respt,  ▼.  Ralph  R. 
WATNBY,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  November  29. 
1918.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  ffled. 


William  NEWMAN,  appellant,  t.  HUGUB- 
NOT  LAUNDRY  COMPANY,  respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  11,  19l8.)  Orders  of 
the  City  Court  of  the  City  of  New  Rochelle 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J^  and  Thomas,  Rich, 
Blackmar,  and  Jaycox,  JJ.,  concur. 


NEW  YORK  UFE  INSURANCE  CO., 
Resnt,  V.  Henrietta  S.  MYERS  et  al.,  Deft8.« 
impld.  with  Clara  F.  Warner  as  Bx*x,  etc., 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department.  November  29,  1918.)  Or- 
der  affirmed,  with  |10  costs  and  disbursements. 
No  opinion.    Order  filed. 

Frederick  P.  NICHOLS,  Jr..  et  aJL,  as  Ex'rs, 
Respts.,  v.  Edith  C.  ECKERSON,  individually 
and  as  Bx'x.  etc.,  Applt  (Supreme  Court  Ap- 
pellate Division,  First  Department  Novem- 
ber 29,  1918.)  Judgment  and  order  affirmed, 
with  coats,    m  opinion.    Order  filed. 

Samuel  NILSON  v.  AMERICAN  BRIDGE 
CO.  (Supreme  Court,  Appellate  Diviaiom 
First  Department  October  18,  1918.)  Mo- 
tion denied,  with  $10  costs.     Order  filed. 


In  the  matter  of  the  daim  for  compensation 
under  the  Worlunen's  Compensation  Law,  made 
by  Beulah  NOLAN  and  minor  chUd  for  the 
death  of  George  Nolan,  claimant,  respt.,  v. 
GEORGE  F.  SHEVLIN  MANUFACTURING 
COMPANY,  Standard  Accident  Insurance  Com- 
pany, respt.,  and  Zurich  General  Accident  & 
LiabUity  Insurance  Company,  limited,  applt, 
insurance  carriers.  (Supreme  Court  Appel* 
late  Division,  Third  Department  November 
13,  1918.)     Award  unanimously  affirmed. 

Frank  NORDONB,  respondent  ▼.  B*.  C.  ADS- 
TIN  DRAINAGE  EXCAVATOR  COMPANY, 
appellant  (Supreme  Court  Appellate  Division, 
Second  Department  October  4,  1918.)  Rear- 
aument  ordered,  limited  to  the  recovery  of 
|37d.40,  and  case  set  down  for  l^uraday,  Octo- 
ber 10,  19ia  

George  A.  NOURSB,  as  Adm'r,  etc.,  Applt., 
V.  PENNSYLVANIA  R.  R.  (X).,  Respt  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment November  20,  1918.)  Judgment 
and  order  affirmed,  with  costs.    All  concur. 

John  J.  O'BRIEN,  respondent,  t.  CITY  OF 
NEW  YORK,  defendant  and  Barber  Asphalt 
Paving  Company,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  No- 
vember 22,  1918.)  Judgment  unanimously  af- 
firmed, with  costs.    No  opinion. 


Thomas  O'CONNOR,  appellant,  t.  John 
O'CONNOR,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Decem- 
ber 13,  1918.)  Order  affirmed,  with  $10  costs 
and  disbursements,  upon  the  ground's  (1)  that 
plaintiffs  affidavit,  on  which  the  order  for  de- 
fendant's examination  was  granted,  failed  to 
comply  with  section  872  of  the  Code  of  Civil 
Procedure,  in  that  it  omitted  all  reference  to 
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the  defense  interposed,  and  failed  to  allege  or 
Bhow  necessity  for  such  examination  (General 
Utiles  of  Practice,  rule  82) ;  (2)  because  the 
contract  alleged  by  plaintiff  is  denied  in  the 
answer,  and  the  examination  asked  for  is  not 
necessary  to  enable  plaintiff  to  prove  this  es- 
sential element  of  his  case.  If  plaintiff  sus- 
tains his  allegation,  the  court  may  then  pro- 
ceed to  examine  defendant  and  his  books  of  ac- 
count to  ascertain  the  extent  of  his  business. 
Hartog  &  Beinhauer  C.  Co.  v.  Richmond  Cedar 
Works,  124  App.  EHv.  627,  109  N.  Y.  Snpp.  113, 
Sperry  &  Hutchinson  Co.  v.  O'Neill-Adams  Co., 
135  App.  Div.  285,  120  N.  Y.  Supp.  362;  Lou- 
da  V.  Revillon.  99  App.  Div.  431,  91  N.  Y.  Supp. 
194.  Jenks,  P.  J.,  and  Mills,  Rich,  Kelly,  and 
Jaycox,  JJ.,  concur. 

William  J.  O'DONOVAJ^  v.  Pauline  BP- 
(^TEIN.  (Supreme  Court,  Appellate  Division, 
First  Department  October  18,  1918.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 

Mary  C.  O'KBBPE.  respondent,  v.  J.  Fred 
DUOAN,  as  Acting  Town  Clerk  of  the  Town 
of  River  head,  Suffolk  Ounty,  N.  Y.,  and  Her- 
bert S.  Sisson,  as  State  Commissioner  of  ETx- 
cise,  defendants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  22, 
1918.)  Order  certifying  questions  to  the  Court 
of  Appeals  settled  and  signed. 


John  D.  OLIVIA,  respondent,  v.  Henry  TAY- 
LOR, appellant,  and  Carrie  MULLBR,  defend- 
ant. (Supreme  CJourt,  Appellate  Division,  Sec- 
ond Department.  December  6,  1918.)  Judg- 
ment and  order  of  the  County  Court  of  Orange 
County  reversed,  and  complaint  unanimously 
dismissed,  with  costs,  on  the  ground  that  on  the 
undisputed  evidence  plaintiff's  driver  was  guilty 
of  contributory  negligence  as  a  matter  of  law. 

In  the  matter  of  the  claim  under  the  Work- 
men's Compensation  Law  made  by  James 
O'ROTTRKE,  for  himself,  respt.,  v.  McNULTY 
BROTHERS,  Inc.,  employer,  and  United 
States  Fidelity  &  Guaranty  Co.,  insurance  car- 
rier, applts.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department.  November  13,  1918.) 
Award  unanimously  affirmed. 


In  the  matter  of  the  claim  of  Edward 
O'SHAUOHNESSY  for  compensation  under 
thp  Workmen's  Componsation  Law.  STATE 
INDUSTRIAL  COMMISSION,  respt.,  v. 
TRAVELERS'  INSTTRANCE  COMPANY,  in- 
surance carrier,  applt,  impleaded  with  Empire 
Construction  Company,  employer.  (Supreme 
Court,  Appellate  Division,  Third  Department 
November  13,  1918.)  Award  unanimously  af- 
firmed. 


Mary  A.  OSTRANDER,  Respt.,  v.  Charles 
F.  BRIOKA  and  one,  Applts.  (Supreme  Court, 
Appellate  IMvision,  Fourth  Department.  No- 
vember 20.  1918.)  Order  entered,  making 
Judgment  of  the  Court  of  Appeals  the  judgment 
of  this  court 


OTIS  E(IJi>yATOR  CO.  ▼.  PROGRESS 
CLUB  OF  THE  CITY  OF  NEW  YORK  et  al. 
^Supreme  Conrt,  Appellate  Division,  First  De- 
partment. November  29,  1918.)  Motion  to  dis- 
miss appeal  denied,  with  $10  costs,  on  the 
ground  of  unreasonable  refusal  of  respondent  to 
agree  upon  the  exhibits  to  be  printed.     Order 


OTIS  ELEVATOR  (X).,  Applt.,  v.  ROCHES- 
TER FRIENDLY  HOME,  Respt.  (Snpremp 
Court,  Appellate  Division,  Fourth  Department. 
December  7,  1918.)  Order  (171  N.  Y.  Supp. 
463)  affirmed,  with  (10  coats  and  disborsemeDts, 
All  concur. 


Phillip  OTTMANN  v.  BLAUGAS  CO.  OF 
CUBA  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  November  20,  1918.) 
Motion  granted.     Order  filed. 


Angost  OTTO,  respondent,  v.  BROOKLYN 
HEIGHTS  RAILROAD  COMPANY,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  November  26,  191&)  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.     No  opinion. 

Albert  T.  OTTO,  Applt,  v.  Louis  H.  DOS 
PAS  SOS  et.al.,  Respts.  (Supreme  Court  Ap- 
pellate Division,  First  Dqtartment  October 
18,  1918.)  Order  affirmed,  with  $10  coats  and 
disbursements.     No  opinioa.    Order  filed. 

H.  Ray  PAIGB,  Respt,  v.  Alexatnder  PAURE, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  December  6,  1918.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.    Sheam,  J.,  dissents.    Order  filed. 


Archibald  PALMER,  as  Trustee,  etc.  Applt. 
V.  Alphonse  BUBHLER,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  6}  1918.)  Judgment  reversed,  and 
new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  on  the  authority  of  Palmer  v. 
Scheftel.  183  App.  Div.  77.  170  N.  Y.  Supp. 
588.     Order  filed. 


In  the  matter  of  the  claim  of  Felix  PALMER. 
for  compensation  under  the  Workmen's  Com- 
pensation Law,  respt.  v.  NEW  YORK,  ON- 
TARIO &  WESTEfRN  RAILWAY  COM- 
PANY, employer,  applt  (Supreme  Conrt,  Ap- 
pellate Division,  Third  Department  November 
18,   1918.)     Award  unanimously   affirmed. 

Katherine  PAPA,  Respt,  v.  THIRD  AVE- 
NUE RAILWAY  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  25,  1918.)  Judgment  and  order  affirm- 
ed, with  costs.     No  opinion.     Order  filed. 

Robert  F.  PARK,  as  trustee,  etc,  Applt,  v. 
Priscilla  El  Cowan  et  al.,  Respt.  (Supreme 
Court,  Appellate  Diviaion,  Fourth  Department. 
October  9,  1918.)  Motion  to  dismiss  appeal 
granted*  unless  appellant  shall   file  and   serve 
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printed  iMipen  on  appeal  1^  October  80,  1918, 
and  paj  to  respondent's  attorney  ten  doUart. 


Mawm  PEIARSON  et  al.  v.  AI^FRED  H. 
SMITH  CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  18,  1018.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.    Order  filed. 

PEERLESS  PATTERN  CO.  T.  H.  0. 
ME^CHAM  -CO.  (Supreme  Court,  Appellate 
Division,  First  Department  October  18>  1918.) 
Application  deni^,  with  $10  costs.  Order 
signed. 


Frank  PESNOEK,  and  one,  Respts.,  ▼.  AGRI- 
CULTURAL INiS.  CO.,  impleaded,  etc.,  Applt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  November  27,  1918.)  Judgment 
and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event.  Held:  (1) 
That  the  action  is  upon  the  policy  and  not 
upon  an  agreement  to  rebuild  or  restore,  and 
the  trial  court  erred  in  refusing  to  instruct  the 
jury  to  give  effect  to  the  80  per  cent  coinsur- 
ance clause.  (2)  The  trial  court  erred  in  in- 
stmeting  the  jury  that  there  was  evidence 
that  tiiere  was  one  person  occupying  a  room 
in  the  house  at  the  time  of  the  fire.  (3)  It 
was  error  to  exdnde  the  evidence  offered  by 
defendant  to  the  effect  that  the  authority  of  the 
adjuster  was  limited  and  did  not  extend  to  mak- 
ing an  agreement  or  election  to  restore  the 
building.  If  the  adjuster  exceeded  his  authority 
defendant  would  not  be  bound  further  than 
plaintiffs  acted  to  their  prejudice  upon  his  ap- 
parent authority.  (4)  It  is  clear  from  the  evi- 
dence tiuit  at  the  timo  of  the  fire  the  building 
was  not  being  used  as  a  hotel  and  was  vacant 
within  the  meaning  of  the  policy.  (5)  The  find- 
ing that  the  adjuster  made  an  agreement  to  re- 
store the  bnilding  for  the  company  is  against  the 
weight  of  the  evidence.    All  concur. 


In  the  Matter  of  the  Probate  of  the  Alleged 
T^st  Will  and  Testament  of  Ellen  PENDER- 
OART,  deceased.  (Supreme  Court,  Appellate 
Division.  Fourth  Department  December  7, 
1918.)  Decree  affirmed,  with  costs  against  ap- 
pellants personally.     All  concur. 

PEIWSYLVANIA  FIRE  INS.  CO.  v.  Ethel 
M.  PRENTICE  et  al.,  as  Ex'rs,  etc.  (Supremo 
Court,  Appellate  Division.  First  Department 
October  18,  1918.)  Motion  to  dismiss  appeal 
granted,  with  $10  costs.     Order  filed. 

In  the  matter  of  the  claim  of  Emma  Louise 
PENOVI,  as  widow  of  Edward  B.  Penovi.  de- 
ceased, for  componsation  under  the  Workman's 
Compensation  Ivsw,  claimant  respt,  v.  GRA- 
HAM, GRANITE  &  MARBI^  WORKS,  em- 
ployer, and  Hartford  Accident  &  Indemnity 
Company,  insurance  carrier,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  18,  1918.)  Award  unanimously  af- 
firmed. 


PBOPLE  of  the  gUte  of  New  York*  respond- 
ent, V.  Morton  ATWATER  and  Eliot  Atwater, 
appellants.  (Supreme  Court  Appellate  Divi- 
•ion,  Second  Department  November  22, 1)^18.) 
Motion  granted. 


PEOPLE  of  the  State  of  New  York,  respond- 
ent, V.  Morris  BIRENBAUM,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  31, 1918.)  Judgment  of  the 
County  Court  of  Kings  County,  affirming  a 
judgment  of  conviction  of  the  City  Magistrates' 
Court,  aflirmed.  No  opinion.  Thomas,  Mills, 
Putnam,  Kelly,  and  Jaycox,  JJ.,  concur. 


PBOPLE,  etc.,  Respt.,  v.  DOMINICK  CAL- 
DRELLA,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  November  1, 
1918.)  Judgment  affirmed.  No  opinion.  Or- 
der filed. 


PEOPLE,  etc,  Respt,  y.  Sam  CHAIT,  ^pplt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  29, 1918.>  Judgment  and 
order  affirmed.    No  opinion.    Order  filed. 

PEOPLE,  etc.,  Reqit,  v.  Morris  COHEN, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  8,  1918.)  Judg- 
ment affirmed.    .No  opinion.    Order  filed. 

PEOPLE  of  the  State  of  New  York,  respond- 
ent, V.  Patrick  J.  CQONEY.  appeUant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment   October  4,  1918.)    Motion  granted. 

PBOPLE,  etc.,  Respt..  v.  Ernest  DENNY, 
Apiflt  (Supreme  Coiirt,  Appellate  Division, 
First  Department  November  29,  1918.) 
Judgment  affirmed.    No  opinion.    Order  filed. 

PEOPLE  of  the  State  of  New  York,  respond- 
ent, V.  Josiah  FELTER,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
November  22,  1918.)  Judgment  of  conviction 
affirmed.  No  opinion.  Thomas,  Mills,  Putnam, 
Kelly,  and  Jay  cox,  JJ..  concur. 

PEOPLE,  etc..  Respt,  v.  James  FLANA- 
GAN, Appdt  (Supreme  Court,  Appellate  Di- 
visioD.  First  Department.  October  25,  1918.) 
Judgment  affirmed.     No  opinion.     Order  filed. 

PEOPLE  of  the  State  of  New  York,  re- 
spondent V. .  Gilbert  F.  FOOTE.  appellant. 
(Suprome  Court,  Appollate  Division,  S«*conU 
Department.  November  22,  1918.)  Motion 
granted. 

PEOPLE  of  the  State  of  New  York,  re- 
spondent. V.  Philip  FRASCO,  appellant  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment. November  8,  1918.)  Judgment  of 
conviction  of  the  County  Court  of  Kings  Coun- 
ty affirmed  by  default  Jenks,  P.  J.,  and  Put- 
nam, Blackmar,  Kelly,  and  Jaycox,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respt., 
V.  William  A.  HEIN,  applt  (Supreme  Court, 
Appellate    Division.    Third   Department.      No- 
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member   22,   1918.)     Jttdgment   of   convictioii 
unaDimoufily  affirmed. 

PEOPLE,  etc.,  V.  Loretta  McGINNIS.  (S^- 
preme  Court,  Appellate  Divisloii,  First  De- 
partment November  29, 19180  Motion  to  dis- 
miss appeal  granted.    Order  filed. 

PEOPLE  of  the  State  of  New  York,  Eespt., 
T.  John  MADERO,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Oo 
tober  9,  1918.)  Judgment  of  conviction  affirm- 
ed,   All  concur. 


PEOPLE  of  the  State  of  New  York  v.  Pearl 
MARCELLUS.  (Supreme  Court  Appellate  Di- 
vision, Third  Department  mvember  22, 
1918.)    Motion  denied. 


PEOPLE,  etc.,  V.  August  NOETAL.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment* November  29, 1918.)  Motion  to  dismiss 
appeal  granted.    Order  filed. 


PEOPLE  V.  Anthony  OFRL^S.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  15,  1918.)  Motion  granted.  Order 
filed. 


PEOPLE,  etc.,  Applt,  v.  Owen  ROONEY, 
Hespt  (Supreme  Court  Appellate  Division, 
First  Department  October  25,  1918.)  Judg- 
ment affirmed*     No  opinion.     Order  filed. 


PEOPLE,  etc.,  Respt  v.  Morris  ROSE, 
impld.,  etc.,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department  December  6, 
1918.)  Judgment  affirmed.  No  opinion.  Dowl- 
ing,  J.,  dissents.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  respt, 
V.  Raymond  SAMPSON,  alias  Edward  J.  Far- 
ley, applt.  (Supreme  Court  Appellate  Divi- 
sion,* Third  Department  November  13,  1918.) 
Judgment  of  conviction  unanimously  affirmed. 

PEOPLE  of  the  State  of  New  York,  respond- 
ent, V.  Henry  SCHLEMMER,  appellant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment October  4,  1918.)  Judgment  of 
conviction  of  the  Court  of  Special  Sessions  af- 
firmed. No  opinion.  Jenks.  P.  J.,  and  Thomas, 
Mills,  Kelly,  and  Jaycox,  JJ.,  concur. 

PEOPLE  of  the  State  of  New  York,  respond- 
ent, V.  Harold  W.  SHERRILL,  appellant  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment      jNovember     22,     19l8.)       Motion 

granted.  

J  —- — — 

PEOPLE  of  the  State  of  New  York,  respond- 
ent, V.  Joseph  TALEISNIK,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment November  15,  1918.)  Judgment  of 
conviction  of  the  County  Court  of  Kings  Coun- 
ty affirmed.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Mills,  Putnam,  and  Kelly,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ent, ▼.  Dominic  VAGOARO,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment November  15,  1918.)  Judgment  of 
conviction  of  the  Court  of  Special  Sessions  re- 
versed, and  new  trial  ordered,  upon  the  ground 
that  the  evidence  does  not  show  that  defendant 
was  guilty  beyond  a  reasonable  doubt  Thom- 
as, Mills,  Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  applt, 
V.  Jerome  WOOD  and  Anna  Wood,  respts. 
(Supreme  Court  Appellate  Division,  Third 
Department  November  18,  1918.)  Order 
unanimously  affirmed,  with  $10  oosts  and  dis- 
bursements. 


people;  etc,  ez  reL  Henry  M.  BENNETT, 
relator,^  v.  William  H.  MOYER,  Agent  and 
Warden  of  Sing  Sing  Prison,  i^espondent  (Su- 
preme Court  AppeOate  Division,  Second  L>e- 
partment  October  25,  1918.)  Writ  dismissed, 
and  relator  remanded,  without  costs. 

PEOPLE,  etCy  ex  rel.  Anna  BUCKLEY,  ap- 
peUant,  v.  SPRmO  VALLEY  WATER WORBS 
&  SUPPLY  COMPANY,  respondent  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment November  15,  1918.)  Order  affirm- 
ed, with  $10  costs  and  disbursements,  on  au- 
thority of  City  of  Rochester  v.  R.  &  L.  O.  W. 
Co.,  189  N.  Y.  823,  82  N.  B.  154.  Jenks,  P. 
J.,  and  Mills,  Blackmar,  and  Jaycox,  JJ.,  con- 
cur. Kelly,  J.,  dissents,  upon  the  ground  that 
there  was  a  proper  case  for  an  alternative 
mandamus. 


PEOPLE  ex  rel.  CITY  OF  NEW  YORK. 
Applt.,  V.  PUBLIC  SERVICE  COMMISSION, 
etc.,  et  aL,  Respts.  (Supreme  Court  Appel- 
late Division,  First  Department.  November 
16,  19ia)  Order  (104  Misc.  Rep.  306,  171  N. 
Y.  Supp.  830)  affirmed,  with  $10  costs  and  dis- 
bursements.    No  opinion.     Order  ffled. 

PEOPLE  of  the  State  of  New  York  ez  rel. 
John  CJOLLINS,  applt.,  v.  John  B.  TROMBLY. 
agent  and  warden  of  (Jlinton  Prison,  respt. 
(Supreme  Court  Appellate  Division,  Third  De- 
partment November  13,  1918.)  Order  unani- 
mously affirmed,  without  costs. 


'  PEOPLE  ex  reL  Monroe  FLEIGENHEIMER. 
I  Applt.,  V.  John  P.  LEO  et  al.,  constituting  the 
•  Board  of  Appeals,  etc.,  et  al.,  Respts.  (Su- 
'preme  Court  Appellate  Division,  First  De- 
Ipartment  November  29.  1918.)  Order  af- 
{  firmed,  With  $10  costs  and  disbursements.  No 
I  opinion.    Order  filed. 

PEOPLE  ex  rel.  Caroline  W.  GBISWOLD, 
Applt,  V.  Gustave  STRAUBENMULLEB  et 
al.,  Respts.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  October  18.  1918.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    No  opinion.     Order  filed. 

PEOPLE  ex  rel.  Louis  JA(X)B9,  Applt,  r. 
William  E.  WALSH,  as  Supt,  etc.,  et  al., 
Respts.     (Supreme  Court,  Appellate  Divisien^ 
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First  1>6paortmait  OeCobef  18,  IMI^)  Onler 
affirmed,  with  flO  eosta  and  disborsements. 
No  opinion.    Osder  filed. 

PEOPLE  ex  rel.  Loai«  JA€OBB  ▼.  Wm.  E. 
WAIjSH,  m  Sapt,  etc.  (Supreme  Court,  Ap» 
pellate  Division,  Firvt  Department  NoYem« 
ber  15,  1&18.)  Motion  denied,  inth  $10  coals. 
Order  ffled.  _____ 

PEOPI^E,  etc.  ex  rel.  Charlotte  KJELLX,  re- 
spondent. V.  PINES  BRIDGE  BBALTY  COM- 
PANY, Inc..  et  al.,  appellants.  (Supreme 
Court,  Appellate  DiTiaion,  Second  Department 
December  13,  1918.)  The  issue  of  whether  the 
application  is  made  ixL  good  faith  for  the  pro- 
tection of  the  rights  of  the  petitioner,  or  for 
an  improper  or  ulterior  purpose,  should  be 
settled  on  an  alternatve  writ  Hence  a  perem- 
torj  writ  may  not  issue.  Order  modified,  so  as 
to  direct  issue  of  an  altematiye  writ,  and,  as 
so  modified,  affirmed,  without  costs.  Jenks, 
P.  X,  and  Thomas.  Rich,  Blackmar,  and  Kelly, 
JJ.y  concur.  Settle  order  before  Mr*  Justice 
Thomas. 

PEOPLE,  ela,  ex  rel.  Herman  LEMPP,  re- 
spondent ▼.  John  R.  YOOHHIS  and  others, 
defendants,  and  William  N.  George,  appellant 
(Supreme  Court  Appellate  Division,  Second 
Department.  October  18,  1918.)  Order  af- 
firmed, without  costs.  No  opinion.  Thomas, 
Mills,  Rich,  Putnam,  and  Kelly,  JJ.,  concur. 

PBOPIiB,  etc.,  ex  rel.  Charles  McDONALD, 
etc.,  respondent-appellant,  ▼.  James  M.  CAR- 
TER, Superintendent  of  State  Prisons,  and 
another,  appellants-respandents.  (Supreme 
Court,  Appellate  Diylsion,  Second  Department 
October  26,  1918.)  Motion  denied,  and  hearing 
of  appeal  set  down  for  Monday,  November  4, 
1918.  

PEOPLE,  etc.,  ez  rel.  Charles  McDONALD, 
alias  CSiarles  Gondolf,  respondent-appdlant  ▼• 
James  M.  CARTER,  Superintendent  of  State 
Prisons,  and  William  H.  Moyer,  as  Agent  and 
Warden  of  the  State  Prison  at  Sing  Sing,  ap- 
pellants-respondents. (Supreme  Court,  Appel- 
late Division,  Second  Department  November 
15,  1918.)  The  relator  appeals  from  so  much 
of  the  order  of  the  Special  Term  (103  Misc. 
Rep.  596,  171  N.  Y.  Suih>.  945)  as  denied  his 
prayer  that  it  be  determined  that  the  provi- 
sions of  chapter  358,  Laws  of  1916,  are  retro- 
active. 80  that  the  compensation  to  which  he 
is  entitled  may  be  calculated  from  the  date  of 
his  arrival  at  the  state  prison  in  1914.  This 
is' the  only  question  before  the  court  ^on  this 
appeal;  the  defendants  having  in  open  court 
withdrawn  their  appeal  from  the  remaining 
provisions  of  the  order.  Without  passing  upon 
the  objection  that  the  question  raised  is  not 
properly  involved  in  this  mandamus  proceediDg 
against  the  individual  defendants,  we  think  the 
learned  judge  at  Special  Term  was  right  in  his 
decision  that  the  act  (chapter  358,  Laws  of 
1916)  was  not  retroactive,  and  that  by  its  ex- 
press provisions  (section  230,  subd.  3)  a  con- 
vict confined  in  the  state  prison  under  an  in- 
determinate sentence  at  the  date  of  the  pas- 
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sage  of  tiis  law  could  esm  compehsalSon  there- 
under only  ''from  the  time  this  section  as  here- 
by amended  takes  effect"  The  order  appealed 
from  is  therefore  afBrmed,  without  costs. 
Jenks,  P.  J.,  and  Putnam,  Blackmar,  Kelly,  and 
Jaycox,  JJ.,  concur. 

PEOPLB^jtc.,  ez  reL  Charles  B,  MARTBNS, 
relator,  v.  Herbert  S.  SISSON,  Commissioner 
of  Bxdse,  etc.,  and  another,  respondents.  (Su^ 
preme  Court  Appellate  Division,  Second  De- 
partment October  31,  1918.)  Writ  sustain- 
ed, and  determination  of  the  commissioner  of 
excise,  in  so  far  as  the  same  imposes  a  tax 
upon  sales  of  liquor  to  other  certificate  hold- 
ers, annulled,  and  in  all  other  respects  con- 
firmed, without  costs  to  either  par^.  No 
opinion.  Jenks.  P.  J.,  and  Thomas,  Rich, 
Blackmar,  and  Jaycox,  JJ.,  concur.  Settie  or- 
der before  BCr.  Justice  Jaycox. 


PBOPLB  of  the  State  of  New  York  ez  rel. 
METHODIST  BPISCOPAIi  UNION  OP  BUF- 
FALO et  al.,  applts.,  ▼.  PUBLIC  SERVICE 
COMMISSION,  SECOND  DISTRICT,  respt 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment November  13.  1918.)  Order  affirm- 
ed, with  $10  costs  and  disbursements.  All  con- 
cur, except  Woodward,  J.,  dissenting. 


PEOPLE  of  the  State  of  New  York,  ez  rel. 
John  P.  MILLER,  Respt,  v,  POST  &  HEN- 
DERSON CO.J  et  al.,  Applts.  (Supreqie  Court 
Appellate  Division,  Fourth  Department  Oc- 
tober 9,  1918.)  Order  affirmed,  with  costs. 
All  concur. 


PBOPLB  «z  rel.  James  NEILSON,  Respt, 
V.  Christian  BODMBR  et  al.,  Applts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment October  9,  1918.)  Appeal  dismiss- 
ed, without  costs,  upon  stipulation  filed. 

PEOPLE  ex  rel.  NEW  YORK  CENTRAL 
B.  R.  (X).  V.  Tray  B.  TUCKER  et  aL,  as  as- 
sessors, Applts.  P£)OPLiB  ex  reL  the  NEW 
YORK  CENTRAL  R.  R.  CO.,  Respt.,  v.  Jay 
W.  COOPER,  et  al.,  as  Assessors,  etc.,  Applts. 
(Supreme  Court  Appelate  Division,  Fourth 
Department  October  9,  1918.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  All 
concur. 


PEOPLE  ez  rel.  ORINOCO  RBAI/TY  CO., 
Applt.  V.  LawBon  PURDY  et  al.,  as  Com'rs, 
etc.,  liespts.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  22.  1918.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    No  opinion.     Order  filed. 

PBOPLB,  etc.,  ez  rel.  Florence  O'SULLI- 
VAN,  relator,  v.  Arthur  WOODS,  as  Police 
Commissioner  of  the  City  of  New  York,  re- 
spondent. (Supreme  Court  Appellate  Division, 
Second  Department.  October  4.  1918.)  De- 
termination confirmed,  -and  writ  dismissed,  with 
$50  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Blackmar,  and 
Kelly,  JJ.,  concur. 
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PBOPI^  of  the  State  of  New  York  ex  reL 
PRESIDENT  and  TRUSTEES  of  the  INCOR- 
PORATED VILLAGE  of  WALTON,  DeUware 
county,  and  twenty-six  citizens  and  property 
owners  of  said  viUage,  v.  PUBLIC  SERVICE 
COMMISSION,  Second  District  of  New  York, 
and  Walton  People's  Telephone  Company,  In- 
corporated, defendants.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Noyem- 
ber  13,  1918:)  Determination  nnanimously 
confirmed,  without  costs. 


PEOPLE,  etc.,  ex  rel.  August  STEIGER- 
WALD,  relator,  v.  Richard  B.  BNRIGHT,  as 
Police  Commissioner  of  the  City  of  New  York, 
respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  26,  1918.) 
Determination  -  confirmed,  and  writ  dismissed, 
with  $50  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Thomas,  Rich,  Putnam,  and 
Blackmar,  JJ.,  concur. 

PEOPLE  ex  rel.  Mark  WILLIAMS,  Applt.,  v. 
Richard  B.  BNRIGHT,  as  Police  Com>.,  et 
al.,  Respts.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  16.  1918.) 
Order  afilrmed,  with  $10  costs  and  disburse- 
ments.    No  opinion.     Order  filed. 

PEOPLE,  etc.,  on  complaint  of  COM'R  OF 
PUBLIC  CHARITIES,  etc.,  Respt.  v.  Charles 
DB  LUKACSBVICS,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 1,  1918.)  Order  affirmed.  No  opinioiL 
Order  filed. 


PEOPLE'S  TRUST  COMPANY,  as  guardian, 
etc.,  respondent,  v.  Elizabeth  JOHNSON  et 
al.,  defendants;  James  T.  Taylor,  purchaser, 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  4,  1918.) 
Motion  granted,  without  costs. 

PEOPLE'S  TRUST  COMPANY,  as  guardian, 
etc.,  respondent,  v.  Elizabeth  JOHNSON  et 
a!.,  defendants;  James  T.  Taylor,  purchaser, 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  4,  1918.) 
Motion  denied,  without  costs. 

PEOPLE'S  TRUST  COMPANY,  as  guardian, 
etc.,  of  Leslie  C.  BRUCE,  an  infant,  respond- 
ent, v.  Elizabeth  JOHNSON  and  others,  de- 
fendants; James  T.  Taylor,  appellant.  (Su- 
preme CJourt,  Appellate  Division,  Second  De- 
partment November  8,  1918,)  Motion  for 
stay  of  proceedings  granted,  upon,  condition 
that  appellant,  on  or  before  November  15, 1918, 
file  and  serve  an  undertaking  in  the  form  pre- 
scribed by  section  1327  of  the  Code  of  Civil 
Procedure.  The  undertaking  heretofore  filed 
is  defective,  in  that  the  date  of  the  order  ap- 
pealed from  is  not  correctly  stated,  and  the 
undertaking  is  not  in  the  form  prescribed  by 
section  1327  of  the  Code  of  Civil  Procedure. 
In  default  of  filing  and  serving  the  undertaking, 
the  motion  is  denied,  with  $10  costs. 

Edgar  L.  PERERA  v.  Augustus  W.  CLARKE. 
(Supreme  Court,  Appellate  Division,  I^rst,  De- 
partment October  18,  1918.)  Application  de- 
nied, with  $10  costs.     Order  signed. 


In  the  Matter  of  the  Applicatioa  of  FHEIiAN 
ESTATES,  Inc.,  BROADWAY  CENTRAL 
BANK.  Applt-Respt.,  v.  PHELAN  ESTATES, 
Inc.,  Respt. -Applt  (Supreme  Court,  Ai^>el- 
late  Division,  First  Deportment.  NoFember 
1,  1918.)  Ordw,  BO  far  as  appealed  froiii^  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.     Order  filed. 

Matter  of  Jesse  a.  PHILLIPS,  as  Sapt  of 
iDsuranoe,  etc  In  re  U.  S.  GRAND  LODGE) 
OF  THK  INDEPENDENT  ORDER  SONS  OF 
BENJAMIN.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  November  29, 1918.) 
Motion  for  stay  granted  in  the  form  as  mod- 
ified by  the  Presiding  Justice  on  November 
18th.    Settle  order  on  notice. 


In  the  Matter  of  the  Ap^catlon  of  the  Peo- 
ple, etc.,  by  Jesse  S.  PHILLIPS.  Supt,  etc., 
for  an  order  to  take  possession  of  the  proper- 
ty and  liquidate  the  business  of  the  Casualty 
Compainy  of  America.  Application  of  Grerson 
C.  YOUNG,  as  Assignee,  etc.  In  re  OASU- 
AI/TY  COMPANY  (>F  AMERICA.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  1.  1918.)  Order  affirmed,  with  |10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Peter  J.  PIERSON  v.  INTERBOROUGH 
RAPID  TRANSIT  CO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  Novem- 
ber 29,  1918.)     Motion  granted.     Order  filed. 

W.  Rutger  J.  PLANTEN,  suing,  etc,  Respt, 
V.  PMward  EARL  et  al.,  impld.,  etc.,  Applt 
(Supreme  Court  Appellate  Division,  First  De- 
partment. October  18,  1918.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


W.  Rutger  J.  PLANTEN,  suing,  etc.,  Respt, 
V.  Henry  O.  MILLH^R,  impld.,  etc.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. October  18y  1918.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.    Order  filed. 


W.  Rutger  J.  PLANTEN,  suing,  etc,  Respt, 
V.  Augustine  J.  SMITH,  impleaded,  etc.,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  18,  1918.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.    Order  filed. 


In  the  matter  of  the  application  of  Abraham 
POLLACK,  appellant,  for  writs  of  habeas  cor- 
pus and  certiorari.  (Supreme  Court,  Aia>el-, 
late  Division,  Second  Department.  December 
13,  1918.)  (jrder  dismissing  w^its  of  habeas 
corpus  and  certiorari,  and  remanding  relator 
to  custody,  affirmed.  No  opinion.  Jenks,  P. 
J.,  and  Mills,  Rich,  Kelly,  and  Jaycox,  JJ., 
concur. 


Alfred  H.  POST  et  aL,  Respts.,  v.  Andrew 
MEGALOS,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department     October  18, 
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19ia)  Ordtr  modified,  br  dlx^cdmr  thftt  the 
paragraph  numbered  4  in  the  order  for  ezam- 
ination  be  atricken  out,  and,  as  so  modified, 
affirmed,  without  costs;  the  time  for  the  ez> 
amination  to  proceed  to  be  &ced  in  the  order. 
No  opinion.     Settle  order  on  notice. 

Karen  POUIiSBN,  Applt,  v.  Bibe  MAN- 
GELS, impld.,  etc.,  Respt.  Henry  POULSBN, 
applt.,  V.  SAME.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  6, 
1918.)  Judgments  reversed,  and  new  trials 
ordered,  with  costs  to  appellants  to  abide 
event,  on  the  ground  that  the  question  of 
contributory  negligence  was  a  question  of  fact 
for  the  jury.     Orders  filed. 


Margaret  POWERS,  respondent,  v.  CITT  OF 
NEW  YORK,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 15,  1918.)  Judgment  and  order  unanimous- 
ly affirmed,  with  costs.    No  opinion. 

Cyrus  D.  PREaX  v.  William  B.  ROCHB. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  18,  1918.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


In  the  matter  of  the  claim  for  compensation 
made  by  Mary  A.  PRBNDERGAST,  as  widow 
of  Patrick  Prendergaat,  claimant,  rernt,  ▼. 
BBRRIAN  BROS.*  employer,  and  General  Acci- 
dent Fire  6c  Life  Assurance  Corporation,  litd., 
of  Perth,  Scotland,  insurance  carrier,  api^ts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment November  22,  1918.)  Award  unani- 
moQBly  affirmed.  See,  also,  184  App.  Div.  240, 
171  N.  Y.  Supp.  7(^ 

Welcome  B.  PRICE  and  one,  Applts..  ▼. 
William  H.  TOMPKINS  and  one,  as  JEJx'rs.  etc., 
of  Harriet  B.  Price,  deceased,  Respts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. November  20.  1918.)  Order  (171 
N.  Y.  Supp.  844)  affirmed,  with  $10  costs  and 
disburaelnents.    All  concur. 


PRICE  &  PIERCE,  Ltd.,  Respt,  v.  RiVER 
BASIN  PAPER  CO.,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  No- 
vember 16,  1918.)  Order  affirmed,  wilii  $10 
costs  and  disbursements.  Smith,  J.,  dissenta 
No  opinion.     Order  filed. 

Mary  PRISK,  respondent  t.  WESTCHES- 
TER ELECTRIC  RAILROAD  COMPANY,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department.  November  8,  1918.) 
Plaintiffs  case  is  that,  after  the  defendant's 
car  was  stopped  by  her  pulling  of  the  signal 
cord  after  the  conductor  had  disregarded  her 
request  to  stop  other  than  at  the  regular  stop- 
ping place  close  at  hand,  she  was  not  afford- 
ed a  reasonable  opportunity  to  alight  before  the 
car  was  started  again.  Her  uncorroborated  tes- 
timony is  contradicted  by  the  conductor  and 
by  the  passenger  Kalem,  who  testify  that 
plaintifP  attempted  to  alight  while  the  car 
was  in  motion;  and  her  testimony  is  contrary 
to  that  of  the  passenger  Lansen,  who  testifies 


that  be  0aw  plaintiff  faUins  from  tlie  ear  whUe 
it  was  moving.  The  learned  Judge  who  pre- 
sided at  the  trial  declared  that  he  was  dissat- 
isfied with  the  vep^ct,  as  contrary  to  the 
weight  of  the  evidence,  but  did  not  afford  re- 
lief. We,  too,  are  dissatisfied,  and  therefore 
order  a  new  trial.  Judgment  and  order  of  the 
County  Court  of  Westchester  County  revers- 
ed, and  new  trial  ordered;  costs  to  abide  the 
event  Jenks,  P.  J.,  and  Thomas,  Rich,  Black- 
mar,  and  Jaycos,  jj.,  concur. 

In  the  matter  of  the  application  of  the  PUB- 
LIC SERVICE  COMMISSION,  etc.,  relative  to 
acquiring  an  estate  in  fee  simple,  etc.  In  re 
EASTERN  PARKWAY  LINE.  (Supreme 
Court  Appellate  Division,  Second  Department 
November  8,  1918.)  Final  order  unanimously 
affirmed,  with  costs.    No  opinion. 

Pasquale  PULVINO  et  al.,  Reapts.,  t.  WHIT- 
NEY ELEVATOR  &  WAREHOUSE  CO.,  Ap- 
plt (Supreme  Court,  Appellate  Division, 
E^ourth  Department.  November  27,  1918.) 
Judgment  and  order  affirmed,  with  costs.  Held, 
that  defendant,  having  sold  the  wine  without 
notice  to  the  owners  and  delivered  up  posses* 
sion  thereof,  lost  its  Hen  for  warehouse  charg- 
es Section  114.  General  Business  Law  (Con- 
sole Laws,  c.  20).  (2)  In  the  absence  of  any 
affirmative  allegation  m  the  answer  setting  up 
the  warehouse  charges  by  way  of  recoupment, 
set-o£E,  or  counterclaim;  no  aUowanoe  therefor 
can  be  made  in  this  action. '  All  concur,  except 
Foote  and  Hubbs,  JJ.,  who  dissent  upon  the 
ground  that  the  evidence  as  to  the  value  of  the 
wine  after  the  fire  does  not  Justify  so  large  a 
verdict. 

Jessie  E.  PURICK,  as  administratrix,  etc.  of 
O.  Fred  Purick,  deceased,  plaintiff,  v.  PORT 
JEFFERSON  ELECTRIC  LIGHT  COMI'A- 
NY,  defendant  Thomas  J.  Ritch,  Jr.,  and 
Rowland  Miles,  petitioners,  appellants;  Hgx- 
ry  Lee,  receiver^  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  Oc^ 
tober  31, 1918.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J., 
and  Thomas,  Rich,  Blackmar,  and  Jaycox,  JJ., 
concur. 

Nicholas  J.  QUIRK,  applt.,  v.  Charles  H. 
WORDEN,  respt  (Supreme  Court  Appellate 
Division,  Third  Department.  November  22, 
1918.)  Order  unanimously  affirmed,  without 
costs  of  this  appeal. 

Fannie  RADER,  respondent,  v.  Mark  CO- 
HEN, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  November  1.5. 
1918.)  Judgment  and  order  reversed,  and  new 
trial  granted,  costs  to  abide  the  event,  because 
of  the  exceptions  to  the  rulings  at  folios  195 
and  123  to  125  of  the  record.  Jenks,  P.  J., 
and  Thomas,  Mills,  Putnam,  and  Kelly,  JJ., 
concur. 


Matter  of  Albert   6.   RAHM,   an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- ' 
partment.    November  15,  1918.)    Motion  grant- 
ed.   Settle  order  on  notice. 
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I^aslo  BAIA,  as  aidndnlstrator,  etc.,  of  An- 
gela Raia,  deceased,  respondent,  y.  Harlam  E. 
LINEHAN,  appellant,  impleaded  with  another. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  October  31,  1918.)  Order  afilrm- 
ed,  with  $10  costs  and  disbursements.  No  opin- 
ion. Jenks,  P.  J.,  and  Thomas,  Rich,  Blackmar, 
and  Jaycox,  JJ.,  concnr. 

In  the  matter  of  the  application  of  RAMAPO 
MOUNTAINS  WATER,  POWER  &  SERVICE 
COMPANY,  Inc.,  etc.,  appellant,  v.  Julia  F. 
SIEDLER  et  aL.  respondents.  (Supreme 
Court,  Appellate  DiTislon,  Second  Department 
November  26,  1918.)  Motion  denied,  and  stay 
vacated.  No  opinion.  Jenks,  P.  J.,  and  Thom- 
as, Putnam,  and  Blackmar,  J  J.,  concur.  Rich, 
J.,  not  voting. 

Esekiel  C.  M.  RAND  v.  Evans  R.  DICE  et 
al.,  impld.,  etc.  (Supreme  Court,  Appellate  Di- 
visioD,  First  Department.  October  18,  1918J 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.    Order  filed. 

James  B.  RATCIJHFORD,  Respt,  v.  James 
A.  OUTTERSON,  Applt.  (Supreme  Court  Ap- 
pellate Division.  Fourth  Department  Octo- 
ber 9,  1918.)  Order  affirmed,  with  $10  costs 
and  disbursements.    All  concur. 


RATHBIfN-GRANT  PRINTING  CO.,  Respt, 
V.  Jacob  FIRSTENBERG*  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
November  8,  1918.)  Judgment  and  order  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


REALTY  ADVERTISING  &  SUPPLY  CO. 
V.  HICKSON.  (Supreme  Conrt,  Appellate  Di- 
vision, First  Department  November  1,  1918.) 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals granted.    Order  filed. 

John  REDDY,  Respt,  v.  HERKIMER  CO. 
REALTY  CORP.,  Applt    (Supreme  Court  Ap- 

Sellate  Division,  Fourth  Department    October 
,  1918.)     Judgment  and  order  affirmed,  with 
costs.    All  concur;  Hnbbs,  J.,  not  sitting. 

Rose  REEMER,  Applt,  v.  BILLIARD  HO- 
TEL CO.,  Respt  (Supreme  Court  Appellate 
Division,  Second  Department  November  29, 
1918.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 

REILLY  V.  HARDY  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  Novem- 
ber 1,  1918.)  Motion  denied,  with  $10  cosU. 
Order  filed. 


In  the  matter  of  the  claim  of  Anthony  REN- 
DING, for  compensation,  claimant,  respt.,  v. 
CONTINENTAL  CAN  COMPANY,  employer, 
and  Employers*  Liability  Assurance  (Com- 
pany, Ltd.,  insurance  carrier,  applts.  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment November  18,  1918.)  Award  affirm- 
ed. All  concur,  except  Henry  T.  Kellogg,  J., 
dissenting,  on  the  ground  that  claimant  was  not 
acting  in  the  course  of  his  employment  when  I 


injured,  while  doing  work  he  was  not  employed 
to  do. 


REPUBLIC  BAG  &  PAPER  CO.  v.  David  L 
COHEN.  (Supreme  Ck>urt  Appellate  Division. 
First  Department.  October  18,  191&)  Motion 
to  dismiss  appeal  granted,  with  $1X>  costs.  Or- 
der filed. 


RIBSTBIN-HOLTER  COMPANY,  applt,  v. 
STATE  OF  NEW  YORK,  respt  v  Supreme 
Court,  Appellate  Division,  Third  Department 
November  18,  1918.)  Judgment  uumimouslj 
affirmed,  with  costs. 

Edward  A.  RIDLEY  v.  William  SUDBRINK 
et  aL  (Supreme  Court  Appellate  Division. 
First  Department  November  29,  1918.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


In  the  matter  of  the  daim  of  Katie  RINKE. 
for  compensation,  etc.,  respt,  ▼.  EIDWABD 
LANGER  PRINTING  CO.,  employer,  and  Al- 
lied Mutuals  Liability  Lisurance  Co.,  insurer, 
applts.  (Supreme  Court,  Appellate  Division. 
Third  Department  November  13,  1918.) 
Award  unanimously  affirmed. 


Applt,   T. 
(Supreme  Court  Appellate 


Edward 


Columbus    ROBINSON, 
WALKER,  Respt 

Division,  Fourth  Department  October  12. 
1918.)  Motion  for  reargoment  denied,  with  $10 
costs.  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied. 


Jerome  ROSENBERG,  an  infant  etc,  Respt^ 
V.  Albert  C.  DYVER  and  one.  Applts.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment November  20,  1918.)  Jodgment  af- 
firmed, with  costs.    All  coacor. 

Herman  ROSENBERG,  Respt,  v.  EVARTS 
HOLDING  CO.,  Incy  Applt  (Supreme  Court 
Appellate  Division,  First  Department .  Novem- 
ber 29,  1918.)  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 

Samuel  ROSENTHAL  et  al.  v.  Thomas 
LIGHT.  (Supreme  Court  AnpeUate  Division. 
First  Department  October  18.  1918.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs,  un- 
less appellant  comply  with  terms  stated  in  or- 
der.   Order  filed. 


In  the  Matter  of  ROYAL  TRUST  CO.  In  re 
Bridget  BOIS.  (Supreme  Court  Appellate  Di- 
vision, First  Department  November  15.  1918.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 

Charles  RUBINOWTTZ  et  aL,  Respts.,  v. 
Simon  KAPLAN,  Applt  (Supreme  Court  Ap- 
pellate Division,  First  Departinent  oA^ttr 
18,  1918.)  Order  affirmed,  with  $10  coats  snd 
disbursements;  the  date  for  the  ezaininati<a  to 

groceed  to  be  fixed  in  the  order.    No  opinion. 
eCtle  order  on  notice. 
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Aima  BUKSTBLIS,  reipoiident,  t.  Sarah  BP- 
8TBIN,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  6, 
1918.)  Judgment  and  order  unanimously  affirm- 
ed,  with  costs.    No  opinion. 

Wilbur  RUTHERFORD.  Rcspt,  v.  Harold 
M.  Hoag  et  al.,  Applts.  (Supreme  Court,  Ap- 
pellate Dlvifdon,  Fourth  Department.  October 
9,  1918.)  Judgment,  so  far  as  appealed  from, 
and  order,  reversed,  and  new  trial  granted  as 
to  the  appellants,  with  costs  to  appellants  to 
abide  event,  unless  the  plaintiff  shall,  \inthin 
10  days,  stipulate  to  reduce  the  verdict  to  the 
sum  of  S31o  as  of  the  date  of  the  rendition 
thereof,  m  which  event  the  judgment  is  modi- 
fied accordingly,  and,  as  so  modified,  Is.  to- 
gether with  the  order,  affirmed,  without  costs 
of  thin  appeal  to  either  party.  Held,  tbat  the 
verdict  is  against  the  weight  of  the  evidence 
unon  the  question  of  damages  and  is  excessive. 
All  concur. 


In  the  matter  of  the  petition  of  Frederick  R. 
BTAN,  to  compel  Martha  A.  A.  Beer,  aa  ad* 
ministratrix,  etc.,  of  William  C.  Beer,  deceased, 
to  render  and  settle  her  accounts,  etc.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment November  15,  1918.)  Order  of  the 
Surrogate'^  Court  of  Westchester  County  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Putnam,  Blackmar, 
Kelly,  and  Jaycoz,  JJ.,  concur. 


Ellen  RYAN,  Respt.,  v.  Samuel  BAND  et  al., 
Applts.  (Supreme  Court,  Appellate  Division, 
First  Department  December  6,  1918.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 

Patrick  RYAN  t.  CARNEGIE  TRUST  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  29«  1918.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs,  unless  ap- 
pellant Qomplj  with  terms  stated  in  order.  Or- 
der filed. 

Robert  RYAN  v.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  18,  1918.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 

Mae  D.  RYAN.  Respt.,  Y.  EASTERN 
WAYNE  PRODUCE  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  6,  1918.)  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  unless  plaintiff  stipu- 
lates to  reduce  the  verdict  to  the  sum  of  $1,- 
200,  in  which  event  the  judgment,  as  so  modi- 
fied, and  the  order  appealed  from,  are  affirmed, 
without  costs.  No  opinion.  Settle  order  on 
notice. 

Szymon  RZUCIDIO,  Respt,  v.  BUFFALO 
CAR  WHEEL  &  FOUNDRY  CO.  et  al., 
Applts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department     October  9,  1918.)     Mo- 


tion for  reargument  denied,  with  $10  coattf.  Mo- 
tion for  leave  to  appeal  to  Court  of  Appeals 
denied. 

Hetro  SABATINO,  Applt^  t.  THOMAS 
CRIMMINS  CONTRACTING  CO.,  Respt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  22,  1918.)  Judgment  and 
order  (102  Misc.  Rep.  172.  168  N.  Y.  Supp. 
49^  affirmed,  with  costs.  Ko  opinion.  Order 
filed.  

Mary  SALAM,  an  infant  etc.,  Applt,  v.  Wil- 
liam M.  BARRETT,  as  President,  etc.,  Respt. 
(Supreme  Court  Appellate  Division,  First  De- 
partment November  15,  1918.)  Order  affirm- 
ed, with  $10  ,  costs  and  disbursements.  No 
opinion.    Order  filed. 

In  the  matter  of  the  claim  of  Thomas  SAN- 
DERS for  compensation,  claimant  respt,  v. 
NATIONAL  BISCUIT  COMPANY,  employer, 
and  Employers*  Liability  Assurance  Corpora- 
tion, Ltd.,  insurance  carrier,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  18,  1918.)  Award  affirmed.  All 
concur,  except  Woodward  and  Henry  T.  Kel- 
logg, JJ.,  who  dissent. 

In  the  Matter  of  the  Final  Judicial  Settle- 
ment of  the  Accounts  of  Rosie  A.  SANDS,  as 
executrix,  etc,  of  Thomas  F.  Smith,  deceased. 

i Supreme  Court,  Appellate  Division,  Fourth 
)epartment.  December  4,  1918.)  Motion  to 
compel  acceptance  of  notice  of  appeal  granted, 
without  costs. 


Harry  R.  SANGUINETTI,  Respt,  ▼.  Hamil- 
ton B.  WILLS,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  November 
22,  19180  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


John  SANSAVERINO,  an  infant,  etc.  re- 
spondent V.  BROOKLYN  HEIGHTS  RAIL- 
ROAD COMPANY,  appeUant  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  22,  1918.)  Judgment  reversed,  with- 
out considering  the  question  of  the  weight  of 
the  evidence,  and  a  new  trial  granted,  costs  to 
abide  the  event  because  of  the  improper  ad- 
mission in  evidence  of  the  ordinance  relating 
to  the  speed  of  certain  vehicles.  The  error 
was  not  cured  by  the  denial  of  plaintiff's  re- 
quest to  charge,  and  the  answer  to  his  sngges- 
don  that  the  jury  could  not  have  been  influenc- 
ed by  this  improper  evidence  is  that  the  purpose 
of  counsel  in  introducing  it  could  have  been  only 
to  influence  the  jury  upon  the  vital  question  in- 
volved, and  we  cannot  say  that  it  did  not 
Jenks,  P.  J.,  and  Thomas,  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur. 

SARATOGA  STATE  WATERS  CORPORA- 
TION, respt,  V.  George  D.  PRATT,  applt. 
(Supreme  Court  Appellate  Division,  Third  De- 
partment November  22,  1918.)  Motion  de- 
nied, on  the  authority  of  Mundt  v.  Glokner,  160 
N.  i.  571,  55  N.  E.  297;  N.  Y.  O.  &  H.  6.  R. 
R.  Co.  V.  State  of  N.  Y.,  166  N.  Y.  286,  59  N. 
E.  905. 
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Fred  J.  SARONEY,  respt.,  v.  STATE  OF 
NEW  YORK,  applt.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  November 
22,  1918.)  Judgment  unanimously  affirmed, 
with  costs. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Kaw  made 
by  Mrs.  Carolina  SASSAKO,  widow,  on  be- 
half of  herself  and  infant  children  on  account  of 
the  death  of  Michael  Sassano,  deceased,  claim- 
ant, respt,  V.  Angelo  PAINO,  employer,  and 
United  States  Fidelity  &  Guaranty  Company, 
insurance  carrier,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Novem- 
ber 13,  1918.)    Award  unanimously  affirmed. 


Samuel  SAUR  v.  Enrique  DELASCURIAN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  IS,  1918.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


Edward  H.  SCALLY,  respondent,  v.  James  T. 
ACKERMAN,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  October 
11,  1918.)  Order  of  the  County  Court  of  Kings 
County  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Rich,  Blackmar,  and  Jaycox,  JJ.,  concur. 


Matter  of  Theodore  I.  SCHNEIDER  v.  UNI- 
VERSITY OF  THE  STATE  OF  NEW  YORK 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  November  29,  1918.)  Mo- 
tion denied,  with  $10  costs.     Order  filed. 


In  the  matter  of  the  application  of  the  CITY 
OF  NEW  YORK,  relative  to  acquiring  title, 
etc.,  in  the  block  bounded  by  Dnggs  avenue. 
North  Fourth  street,  Roebling  street,  and 
North  Fifth  street,  IN  BOROUGH  OF 
BROOKLYN,  etc.,  for  SCHOOL  SITE.  Peti- 
tion of  Camalia  CIOIA,  as  executrix,  etc.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. November  15,  1918.)  Matter  refer- 
red to  Arthur  J.  Stern,  Pjsq.,  to  take  testimony 
and  report  the  same  to  this  court,  with  his 
opinion.  Frederick  Leslie  Cadman,  Esq.,  ap- 
pointed as  guardian  ad  litem. 

In  the  matter  of  the  application  of  the  CITY 
OF  NEW  YORK,  relative  to  acquiring  title,  etc., 
in  the  block  bounded  by  Driggs  avenue.  North 
Fourth  street,  Roebling  street  and  North  Fifth 
street,  IN  THE  BOROUGH  OF  BROOKLYN, 
etc.,  for  SCHOOL  SITE.  Petition  of  ?Pannie 
ZECHNOWITZ  and  others.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 15,  1918.)  Matter  referred  to  Arthur 
J.  Sten^,  Esq.,  to  take  testimony  and  report 
same  to  this  court,  with  his  opinion.  Fred- 
erick Leslie  Cadman,  Esq.,  appointed  as  guard- 
ian ad  litem. 


Christian  F.  SCHUMACHER  v.  MCHI- 
GAN  CENTRAL  R.  R.  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  9,  1918.)  Judgment  and  order  affirm- 
ed, with  costs.    All  concur. 


Henry  SCHWARTZ,  Bespt,  ▼.  Frank 
WALKER  et  al.,  ApplU.  (Supreme  Court, 
Appellate  Division,  First  Department  No- 
vember 29,  1918.)  Judgment  affirmed,  with 
costs.    No  opinion.    Order  filed. 

Harrison  A.  SBARLE,  respondent,  y.  Bdwin 
L.  HOYT,  defendant  and  Helen  B.  Hovt,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  October  4,  1918.)  Judg- 
ment and  order  reversed,  x^ith  costs,  and  com- 
plaint unanimously  dismissed  vrith  costs. 
There  is  no  evidence  to  sustain  the  judgment 
against  the  appellant  In  signing  the  paper 
writing  mentioned  in  the  complaint  Qhe  acted 
as  agent  for  her  husband,  and  did  not  assume 
to  bind  herself  individually,  nor  did  she  guar- 
antee performance  by  her  husband.  There  is 
no  proof  of  want  of  authority,  nor  is  any  fraud 
alleged  or  proved-  The  fact  that  the  record 
title  to  the  real  estate  stood  in  the  name  of  a 
third  party  does  not  prove  inability  on  the 
part  of  the  vendor  to  perform,  and  in  this  case 
there  was  no  proof  that  plaintiff  demanded 
performance  or  tendered  the  conaideration 
money.  Plaintiff  was  put  in  poaaession.  of  the 
property  as  agreed,  but  he  volontarilj  aban- 
doned it  because  some  stranger  to  the  title, 
who  is  not  shown  to  have  had  any  interest,  as- 
serted ownership.  It  ia  also  doubtful  whether 
in  any  case  the  writing  in  question  la  enforcea- 
ble as  a  contract,  nor  is  there  proof  of  deliv- 
ery, the  appellant  having  directed  the  real  es- 
tate broker  not  to  deliver  the  paper  signed  by 
her  and  the  plaintiff  respondent  obtaining  pos- 
session of  it  by  replevin  proceedings.  Jenks, 
P.  J.,  and  Putnam,  Blackmar,  Kelly,  and  Jay- 
cox,  JJ.,  concur. 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  Emma  L.  SEDGWICK,  as 
adm'z  of  Albert  T.  Horth,  deceased.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  9,  1918.)  Order  reversed,  with  $10 
costs  and  disbursements  against  the  respond- 
ent Reed,  and  motion  denied.    All  concur. 


Fannie  SELIG,  Respt., 
COACH  CO.,  Applt     (S  . 
late    Division,    First   Department 
22,  1918J     Judgment  and  order  affirmed  with 
costs.    No  opinion.     Order  filed. 


pt.,  ▼.  FIFTH  AVENUE 

JSupreme  Conrt,  Appel- 

November 


In  the  matter  of  the  probate  of  the  last  ^ill 
and  testament  of  William  Purdy  SHANNON, 
late  of  the  Town  of  Islip,  Suffolk  County,  X. 
Y.,  deceased.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  November  10. 
1918.)  Decree  of  the  Surrogate's  Court  of 
Suffolk  County  affirmed,  with  costs  against  the 
contestant.  No  opinion.  Mills,  Putnam,  Black- 
mar,  Kelly,  and  Jaycox,  JJ..  concur.  See,  also, 
180  App.  Div.  214,  167  N,  Y.  Supp.  472. 


Mary  SHAPIRO,  Respt,  v.  INTERBOR- 
OUGH  RAPID  TRANSIT  COMPANY,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  25,  1918.)  Judgment  and 
order  reversed,  with  costs,  and  the  finding  that 
the  defendant  was  negligent  reversed,  as  being 
without  evidence  to  support  it,  and  the  corn- 
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plaint  Hbnk^amii,  it&h  oostm  for  fiUlore  at 
proof  of  defendant's  negligence.  Shearn,  J.» 
diflsents.    Order  filed. 

Timothy  SHBA,  respondent,  t.  Samuel  GOLD 
and  Thomas  Weissman,  appellants.  (Supreme 
Court,  Appellate  DiTision,  Second  Department. 
October  31,  1918.)  Judgment  and  order  of  the 
County  Court  of  Dutchess  County  unanimously 
affirmed,  with  costs.    No  opinion. 

In  the  matter  of  the  judicial  settlement  of 
the  account  of  John  S.  SHEDDEN  and  liCe  F. 
Phelps  as  temporary  administrators  of  the  es- 
tate of  Arnold  H.  EUis.  deceased.  In  the  mat- 
ter of  the  judicial  setiXement  of  the  account  of 
John  S.  Shedden  and  W.  Carey  Taylor,  as  ex- 
ecutors of  the  will  of  Arnold  H.  EUis,  deceased. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  18,  1918.)  Motion  grant- 
ed, with  $10  costs,  unless  the  appellants  file 
and  serve  printed  papers  on  or  before  Deo*»ra- 
ber  10,  19i8,  and  serve  brief  on  or  before  De-: 
cember  15th,  and  pay  said  motion  costs,  in 
which  case  motion  is  denied. 


In  the  matter  of  the  application  of  James 
Morgan  SHEEN,  of  New  Jersey,  for  admission 
to  the  bar.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  8,  1918.) 
Application  granted. 

Nicholas  P.  SHERIDAN,  an  infant,  etc, 
Respt,  V.  Sydney  A.  SYMB.  Applt  (Supreme 
Court,  Appellate  Division.  First  Department 
October  18,  19ia)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted. 
No  oxiinion.    Order  filed. 

MiUie  B.  SHERWOOD,  Applt..  v.  NEW 
ENGLAND  THEATERS  CO.,  Respt  (Supreme 
Court  Appellate  Division,  First  Department. 
November  29,  1918.)  Judgment  and  order  af- 
firmed, with  costs.     No  opinion.     Order  filed. 

Harry  J.  SHIELDS,  as  trustee  in  bankruptcy, 
etc.,  appellant  v.  Alexander  JUTKOVITZ  et 
al.,  respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  15, 
1918.)  Appeal  dismissed  on  argument  with 
disbursements  to  respondents.  Jenks,  P.  J., 
and  Thomas,  Rich,  Blackmar,  and  Kelly,  JJ., 
concur. 


Abraham  W.  SHIVERTS,  Respt,  v.  Wm.  T. 
SHERMAN,  as  trustee,  etc.,  Applt  (Supreme 
Court  Appellate  Division,  First  Department. 
November  22,  1918.)  Judgment  and  order  af- 
firmed, with  costs.     No  opinion.     Order  filed. 


SHTJR-LOC  ELEVATOR  CO.  v.  William  F. 
PURCELL  et  al.  (Supreme  Court  Appellate 
Division,  First  Department  October  18,  1918.) 
Motion  denied,  with  $10  costs.    Order  filed. 


Harry  SHWITZBR,  Respt,  v.  Julius  PEZ- 
ENIK,  Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  25,  1918.) 
Judgment  and  order  afSrmed,  v^th  costs.  No 
opinion.     Order  filed. 


M.  JiMMfhlne  8IBQFRBID,  appH.,  t.  Andrew 
J.  TRACt,  respt,  Mary  Qraf,  Individualbr  and 
as  administratrix  of  all  and  singular  the  goods, 
chattels,  and  credits  of  Rose  Graf,  deceased, 
and  M.  Josephine  Siegfreid,  as  executrix  of  the 
last  will  and  testament  of  Eva  Dell  Tracy,  de- 
ceased, defendants.  (Supreme  Court  Appellate 
Division,  Third  Department  November  13, 
1918.)  Judgment  unanimously  affirmed,  with 
costs. 


William  B.  SILESTEN  v.  REGINA  CAN- 
DSES,  Inc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  November  29,  1918.) 
Application  denied,  with  $10  costs.  Order 
signed. 

Barne  SILVER^  appellant  and  Silver's  Bath- 
ing Pavilion,  Inc.,  plaintiff,  v.  Qgburt  E. 
WDODBURY,  as  Attorney  (ieneral,  etc.,  and 
Israel  M.  Lerner,  individuallv  and  as  Deputy 
Attorney  General,  etc.,  appellants,  and  others, 
defendants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  October  4,  1918.) 
Judgment  unanimously  affirmed,  on  the  ground 
that  plaintiffs'  structures,  having  been  lawfully 
erected  above  mean  high-water  mark,  did  not 
become  subject  to  removal  without  legal  pro- 
cess, when  the  sea  had  advanced  so  as  to  fiow 
under  them.  The  duty,  if  any,  then  to  adapt 
the  buildings  in  the  new  conditions  of  the  sea's 
advance,  so  as  to  facilitate  the  public  rights  to 
cross,  is  not  before  ua.  Because  of  cross-ap- 
peals, the  affirmance  is  without  costs. 

Bamt  SILVER,  appellant  and  Silver's  Bath- 
ing Pavilion,  Inc.,  plaintiff,  v.  Bgburt  B.  WOOD- 
BURY, as  Attorney  General,  etc.,  and  another, 
appellants,  and  others,  defendants.  (Supreme 
Court  Appellate  Division,  Second  Department 
November  8,  1918.)  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied. 

Lewis  SILVERMAN,  Respt.,  v.  Nathan  J. 
MILLER  et  al.,  Applts.  (Supreme  Court  Ap- 
pellate Division,  £*irst  Department  October 
18,  1918.)  Order  affirmed,  with  $10  costs  and 
disbursements;  the  date  for  the  examination 
to  proceed  to  be  fixed  ip  the  order.  No  opinion. 
Settle  order  on  notice. 

In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  Mrs.  Kathleen  SIMONSON  for  her  two 
children,  claimants,  respts.,  v.  MONTAUK 
METALLIC  BED  CO.,  employer,  and  United 
States  Fidelity  &  Guaranty  Company,  insurance 
carrier,  applts.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department.  November  22, 1918.) 
Award  unanimously  affirmed. 

Jacob  SINGER,  as  administrator,  etc.,  of 
Benjamin  L.  Singer,  deceased,  respondent,  v. 
ERIE  RAILROAD  COMPANY,  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department  November  22,  1918.)  Judgment 
reversed,  and  new  trial  granted,  costs  to  abide 
the  event  upon  the  ground  that  the  verdict  is 
contrary  to  the  weight  of  the  evidence.  Jenks, 
P.  J.,  and  Thomas,  Rich,  and  Jay  cox,  J  J.,  con- 
cur.    Blackmar,  J.,  votes  to  affirm. 
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In  t&e  matter  of  the  petitioiii  of  Herbert's. 
SI6SON,  as  State  Oomniiesioiier  of  Excise,  for 
an  order  revoking  and  canceling  liquor  tax  cer* 
tificate  No.  14,543,  held  by  John  E.  Tench. 
(Sapreme  Court,  Appellate  Division,  Second 
Department  October  31,  1918.)  Motion  de- 
nied, without  costs. 

In  the  matter  of  the  petition  of  Herbert  S. 
SISSON,  as  State  Commissioner  of  Excise,  for 
an  order  revoking  and  canceling  liquor  tax  cer- 
tificate No.  14,543,  held  by  John  B.  Tench.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. October  31,  1918.)  Order  affirmed, 
with  $10  costs  and  dit^bursements.  No  opinion. 
.Tenks,  P.  J.,  and  Thomas,  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur. 

Herbert  S.  SISSON,  as  State  Com'r  of  Ex- 
cise, Respt,  V.  William  TODD,  impld.,  etc., 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department.  December  ft,  1918.)  Judg- 
ment and  order  (103  Misc.  Rep.  99,  170  N.  Y. 
Supp.  652)  affirmed,  with  costs.  No  opinion. 
Order  filed. 


Wilhelmine  E.  SKOU,  appellant,  t.  TOWN 
OF  NORTH  HEMPSTEAD,  respondent.  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment. December  13,  1918.)  Judgment 
unanimously  affirmed,  with  costs.    No  opinion. 


Matter  of  Thomas  H.  SMITH,  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  18,  1918.)  Motion  granted. 
Settle  order  on  notice. 

WilUam  H.  SMITH  t.  ASHTABULA  A 
BUFFALO  DRY  E>OOK  CO.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  No- 
vember 20,  1918.)  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 


Walter  L.  SMITH,  respondent.  ▼.  John  H.  K. 
BLAUVELT,  etc.,  and  another,  defendants,  and 
Nellie  Blauvelt  and  others,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  31,  .1918.)  The  provisions 
in  Mrs.  Eliza  Blauvelt's  will,  directing  her  ex- 
ecutors to  let  her  real  estate,  and  from  the 
rents  to  pay  in  their  discretion  certain  claims 
against  the  estate  of  her  husband,  N.  Lansing 
Blauvelt,  did  not  vest  title  in  the  executors,  so 
as  to  prevent  the  devisees  from  bringing  this 
partition  suit  No  defect  of  parties  defendant 
appears.  The  interlocutory  judgment  overrul- 
ing defendants'  demurrer  is  therefore  affirmed, 
with  costs.  Jenks,  P.  J.,  and  Thomas,  Mills, 
Putnam,  and  Kelly,  JJ.,  concur. 


Walter  L.  SMITH,  respondent,  v.  John  H.  K. 
BLAUVELT,  etc.,  and  another,  defendants, 
and  Nellie  Blauvelt  eud  others,  appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  November  22.  1918.)  Motion  for 
reargument  denied,  with  $10  costs. 

IsabeUe  SMITH,  respt,  v.  Albert  S;  COHEN, 
applt  (Supreme  Court,  Appellate  Division, 
Third     Department       November     13,     1918.) 


Judgment  and  order  xtuKtSmoaUr  afirmed*'  with 
ooBta. 


In  the  Mattear  ot  the  Application  of  Oarl  H. 
SMITH,  for  a  writ  of  moiidajons  against  Ar- 
tiiur  W.  KRSJINHEDER,  aa  Com'r  of  Public 
Woiics  of  the  City  of  Buffalo.  (Sapreme  Court, 
Appellate  Division,  Fourth  Departmoit  Octo- 
ber 9,  191&)  Order  affirmed,  with  eosta.  All 
concur. 


In  the  matter  of  the  application  of  Gail  H. 
SMITH,  for  .a  writ  of  mandamus  againe^ 
Arthur  W.  KREaNHBDEB,  Commissioner  of 
Public  Works  of  the  City  of  Buffalo.  N.  T. 
(Supreme  Court  Appellate  Division,  Fourth 
D^artment  December  7,  1918.)  Motion  for 
reargument  denied,  with  $10  oosts.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 

Conrad  SNTDBR,  Eespt,  v.  INTBDRNA- 
TIONAL  RAILWAY  CO.,  Applt  (Supreme 
Court  Appellate  DivisioD,  Fourth  Department 
November  20,  1918.)  Judgment  and  order  af- 
firoDed,  -with  ooats.    All  concur. 


Helena  Day  SNYDER,  appeHant  v.  Louis 
J.  SNYDB3E,  individually  and  as  trustee,  etc.. 
and  others,  respondents.     (Supreme  Court,  Ap- 

Sellate  Division,  Second  Department  October 
1,  1918.)  Order  modified,  by  striking  there- 
from the  direction  that  Helena  Day  Snyder  pay 
the  damages  dnerein'  mentioned  to  Louis  J.  Sny- 
der, aa  trustee,  defendant  and,  as  so  modified, 
affirmed,  without  costs.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Hioh,  Blackmar,  and  Jay- 
cox, JJ.,  concur.  6ee,  also,  182  App.  Div.  65, 
169  N.  Y.  Supp.  896. 

Leonardo  SOLOMONEX,  Respt,  v.  Harry 
SAOBR,  Applt  (Supremo  Court  Appellate 
Division,  lirst  Department  November  1, 
1918.)  *  Order  affirmed,  with  $10  costs  and  dis- 
bursements.    No  opinion.     Order  filed. 

Angelo  SORIANO,  respondent  t.  WATER- 
BURY  COMPANY,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
October  31,  1918.)  Order  affirmed,  with  the 
modification  that  a  new  complaint  should  be 
served*  showing  the  nature  of  tiie  ownership  by 
husband  and  wife,  with  leave  to  serve  an 
amended  answer  thereto.  With  sudi  modifica- 
tion, the  affirmance  is  without  costs.  No  opin- 
ion. Thomas,  MUls,  Rich,  Putnam,  and  Kelly, 
JJ.,  concur. 


Lena  SPETE^MAN  et  al.  v.  NASSAU  BEEK- 
MAN  INVDSTTN(;  CO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  Ocix)ber 
18.  1918.)  Motion  to  dismiss  appeal  granted, 
with  $10  costs,  unless  appellant  comply  with 
terms  stated  in  order.    Order  filed. 


Louise  SPRENGBR,  Respt,  y.  CITY  OF 
NORTH  TONA WANDA,  Applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
November  27,  1918.)  Judgment  and  order  af- 
firmed, with  costs.    All  concur. 
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Mm  fi.  8PBINQ,  Aoplt.  v.  CflNTRAD 
TBU8T  GO.  OF  NEW  YORK,  Ina,  Raspt. 
(Supreme  Oburt,  AKMUate  DiTisUm,  Fourth 
Department  November  27,  191&)  Judgment 
affirmed,  with  ooata.    All  concur. 

Catherine  SPROOK,  as  Adm'z.  etc.,  Anplt.  ▼. 
NEW  YORK,  NEW  HAVEN  ft  HABCTORD 
R.  CO.,  impld.,  etc.,  Reept  SAME,  Applt.,  v. 
NEW  YORK  CENTRAL  ft  HUDSON  RIV- 
ER R.  CO.  et  al.,  impleaded,  etc.,  Rrapt.  (Su- 
preme Court,  Appellate  IMyiaion,  Sirat  De- 
Sartment  November  22,  1918.)  Judgments  af- 
rmed,  with  costs.  No  opinion.  Laughlin,  J., 
dissents.     Orders  filed. 


Edgar  D.   STARBUCK,   respt,  ▼.  ORE2AT 
lASTERJ^    OASUAIiTY    COMPANY,    applt 
(Supreme  Court,  Appellate  Division,  Third  De- 


partment November  13.  1918.)  Judgment 
unanimously  affirmed,  with  costs.  Henry  T. 
Kellogg,  J.,  not  sitting. 

0!arl  STEntNBEBO,  Respt,  t.  ERIE  RAIL- 
ROAD CJO.,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  December  6, 
1918.)  Determination  affirmed,  with  costs,  on 
the  opinion  of  Mullan,  J.,  at  Appellate  Term. 
lOB  Misc.  Rep.  673,  170  it.  Y.  Supp.  803.  Or- 
der  filed. 

Elisabeth  H.STEPHANY.  Applt,  v.  AMERI- 
CAN THERMOS  BOTTLE  (X).,  Rwt  .  (Su- 
preme Court,  Appellate  Division,  Irrst  De- 
partment November  29,  1918.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed.  

Harry  O.  8TEPHE2NS,  respondent  ▼.  Vrank 
BRADLEY,  appellant  (Supreme  Ckmrt,  Ap- 
pellate Division,  Second  Department  Novem- 
ber 22,  1918w)  Judgment  and  order  of  the 
Oounty  Court  of  Suifolk  County,  affirming  a 
judgm^it  of  a  justice  of  the  peace,  affirmed, 
wiu  costs.  No  opinion.  Thomas,  Rich,  and 
Jaycox^  JJ.,  concur.  Jenks,  P.  J.,  and  Black- 
mar,  J.,  dissent 

Regina  D.  STBRNBACH,  respondent,  v. 
Maurice  C.  STBRNBACH.  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment October  25,  1918.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opini<»i. 
Thomas,  Mills,  Rldi,  Putnam,  and  Kelly,  JJ., 
concur. 


Louis  STETTAUER,  Respt,  v.  Jacob  NEW- 
MAN, Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  November  15,  1918.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ipents.  The  date  for  the  examination  to  pro- 
ceed to  be  fixed  in  the  order.  No  opinion.  Set- 
tle order  on  notice. 

Donald  STEIWART  et  al.  ▼.  Benjamin  Ei 
SANDAUU  (Supreme  Court,  Appellate  Divi- 
iHon,  First  Department  October  18,  1918.) 
Motion  denied,  with  $10  costs.    Order  filed. 


Donaid  STBWABT  et  aL  ▼.  Boijamin  Bi 
SANDALU  (Supreme  Court,  Appelate  Divi- 
sion, First  Department  October  18,  1918.) 
The  affidavit  which  the  plaintiff  desires  to  sub- 
mit and  file  does  not  cure  the  defects  in  the 
original  papers.  Motion  denied,  with  $10  costs. 
Order  filed. 

George  El  STILL^  respondent^  y.  Harriet  I. 
STILL,  appellant,  impleaded  with  another. 
(Supreme  (jourt,  Appellate  Divisioii,  Second 
Department  October  4,  1918.)  Motion  de- 
nied. The  additional  hearing  required  may  be 
had  at  any  Special  Term.  Jaycox,  J.,  not  vot- 
ing. 


Charlotte  J.  STOEPEL^  re^pt,  v.  Arthur  T. 
STOEPBL,  applt  (Supreme  Ourt,  Appellate 
Division,  Third  Department.  November  13, 
1918.)  (jrder  reversed,  and  motion  denied,  with- 
out costs,  on  the  authority  of  Lake  v.  Lake, 
194  N.  Y.  179,  87  N.  B.  87,  Myron  v.  Myron. 
107  App.  Div.  896,  151  N.  Y.  Supp.  671.  and 
Brand  v.  Brand,  179  App.  Div.  894.  165  N.  Y. 
Supp.  1078»  without  prejudice  to  the  right  to 
renew  the  motion.    All  concur. 


Howard  STR£}BTER,  respt,  y.  Eugene  N. 
FOSS,  applt  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  November  18,  1918.) 
Judgment  and  order  reversed,  on  the  grouna 
that  the  damages  are  excessive,  and  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the 
event,  unless  the  plaintiff  stipulates  to  reduce 
the  verdict  to  $10,000,  in  which  event  the  judg- 
ment is  so  modified,  and,  as  so  modified,  judg- 
ment and  order  affirmed,  without  costs  to  ei- 
ther party.    All  concur. 

Nellie  Bennett  STUART,  Respt,  y.  John 
Doaghis  PBDEJRSBN  et  al.,  Applts.  (Su- 
preme CJourt,  Appellate  Division,  Fourth  De- 
partment October  9,  1918.)  Order  entered  on 
stipulation  substituting  W.  H.  Russell,  as  ad- 
ministrator, etc,  of  Nellie  Bennett  deceased, 
as  plaintiff  in  place  and  stead  of  Nellie  Ben- 
nett Stuart 


y  In  the  matter  of  the  claims  of  George  W. 
SWART  and  Jane  Swart  for  compensation, 
under  the  Workmen's  Compensati(m  Law,  for 
the  injury  and  death  of  George  W.  Swart 
STATE  INDUSTRIAL  COMMISSION, 
respt,  V.  TOWN  OF  SHELBY  and  the  Trav- 
elers' Insurance  Ompany,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  13,  1918.)  Awards  unanimously  af- 
firmed. 

In  the  matter  of  the  daim  of  George  SWEET- 
ING, for  compensation,  etc.,  respt,  v.  AMERI- 
CAN KNIFE  COMPANY,  employer,  and  ^Et- 
na  Life  Insurance  Co.,  insurance  carrier,  applts. 
(Supreme  Court  Appellate  Division,  Third  De- 
partm^t  November  13,  1918.)  Award  unani- 
mously affirmed. 

SYNTHETIC  CHEMICAL  COMPANY.  Inc.. 
appelant  v.  OHIO  FARMERS'  INSURANCE 
(COMPANY,  respondent     (Supreme  CJourt  Ap- 
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pellate  Division,  S^coiid  Department.  October 
31,  1918.)  Judgment  linanimously  affirmed, 
with  costs.    No  opinion. 

Charles  TAUFBR,  as  adm'r,  etc.,  Respt.,  t. 
INTERNATIONAL    RAILWAY    CO.,    Applt. 

(Supreme  -Court,  Appellate  Division,  Fourth 
Department.  November  20,  1918.)  Judgment 
and  order  reversed,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event,  upon  the 
ground  that  upon  the  question  of  contributory 
negligence  of  the  plaintiffs  intestate  the  verdict 
is  against  the  weight  of  the  evidence.  AU  con- 
cur. 

George  C.  TAYIiOR,  as  president  of  the 
American  Express  Company,  appellant,  v.  Rob- 
ert H.  DICKINSON,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  31,  1918.)  Judgment  and  order  of  the 
County  Court  of  Westchester  County  reversed, 
and  new  trial  ordered,  costs  to  abide  the  event, 
upon  the  ground  that  the  verdict  was  contrary 
to  the  evidence.  Jenks,  P.  J.,  and  OThomas, 
Rich,  Blackmar,  and  Jaycox,  JJ.,  concur. 

Roy  L.  THAYER,  respt,  v.  Joseph  A.  LEG- 
GETT,  John  Leggett  &  Son,  a  domestic  cor- 
poration, and  the  Cohoes  Company,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  22,  1918.)  Motion  grant- 
ed. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Account  of  Proceedings  of  Minnie  F. 
THEES  and  others,  as  Executors,  etc.,  of 
Henry  Ungrich,  Jr.,  Deceased.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  31.  1918.)  Order  of  the  Surrogate's 
Court  of  W^estchester  County  affirmed,  with 
$10  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Thomas,  Rich,  Blackmar,  and 
Jaycox,  JJ.,  concur. 

Mollie  THOIHAS,  respondent,  v.  Mary  K. 
HAUPT,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  November 
15,  1918.)  Judgment  and  order  of  the  County 
Court  of  Kings  County  unanimously  affirmed, 
with  costs.    No  opinion.  ^ 

THOMAS  CARTER  CO.,  Inc.,  Respt.,  v. 
ELLIS  ADDING  TYPEWRITER  CO.,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  29.  1918.)  Order  affirm- 
ed, with  $10  costs  and  disbursements,  with 
leave  to  defendant  to  withdraw  demurrer  and 
to  answer,  on  payment  of  costs  in  this  court 
and  in  the  court  below.  No  opinion.  Order 
filed.  

Robert  H.  THORBURN  v.  DeMora  GATES, 
as  Ex*x.  etc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  October  18,  1918.) 
Motion  granted;  questions  certified.  Order 
filed. 


Robert  H.  THORBURN  v.  Dellora  GATES, 
as  Ex'x,  etc.  (Supreme  Court,  Appellate  Divi- 
sion. Fii-st  Department.  October  18,  1918.) 
Motion  granted.     Settle  order  on  notice. 


Rose  TIERNBY,  Beapt,  ▼.  Andrew  H.  BiAD- 
IGAN,  Applt.  (Supreme  Court,  AppeUftte  Di- 
vision, First  Department.  October  18,  1918.1 
Order  affirmed,  with  $10  costs  and  disborse- 
ments.    No  opinion.     Order  filed. 

Amanda  TILLMAN,  in^v.,  etc.,  y.  Charles  A. 
OGRBN,  as  Ez'r.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  15, 
1918.)  Motion  denied,  with  $10  cosU.  Order 
filed. 


Samuel  U.  TILTON,  Respt.- Applt,  v.  Levi  L. 
GANS,  impld.,  etc.,  Applt-Respt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  6,  1918.)  Judgment  affirmed,  with- 
out costs.  No  opinion.  Order  filed.  See,  also, 
90  Misc.  Rep.  84,  152  N.  Y.  Supp.  98L 

Mary  Alice  TIRRELL,  Respt,  y.  Martin 
Lewis  TIRRELL,  Applt  (Supreme  Court  Ap- 
pellate Division.  First  Department.  Novem- 
ber 1,  1918.)  Order  affirmed,  with  $10  costs 
and  disbursements.     No  opinion.     Order  filed. 

Grant  TISDALE,  Respt,  v.  Alonzo  B.  SKE. 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department.  November  8,  1918.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


In.  the  matter  of  the  petition  of  the  TITLE 
GUARANTEE  &  TRUST  COMPANY  to  ren- 
der and  settle  its  account  as  executor,  etc,  of 
Hazddine  Hamilton,  deceased.  (Supreme 
Court  Appellate  Division,  Second  Department. 
October  4.  1918.)  Decree  of  the  Surrogate's 
Court  of  Kings  County  (100  Misc.  Rep.  72,  165 
N.  Y.  Supp.  71)  affirmed,  with  costs  to  each 
party  who  has  submitted  a  brief,  to  be  paid  out 
of  the  estate  as  a  whole.  No  opinion.  Jenks. 
P.  J.,  and  Mills,  Blackmar,  Kelly,  and  Jaycox, 
JJ.,  concur. 


William  A.  TITUS  v.  Jacob  SCHENCK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  29,  1918.)  Motion  grant- 
ed, as  stated  in  order.    Order  filed. 

Harold  J.  TOBIN,  respt..  v.  ELMIRA. 
CORNING  &  WAVERLY  RAILWAY,  applt. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment November  22,  1918.)  Judgment  and 
order  unanimously  affirmed,  with  costs. 

John  A.  TOLISHUST  Respt,  v.  RUDOLPH- 
WURLITZER  CO.,  Applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  No- 
vember 20,  1018.)  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appe! 
lant  to  abide  event.  Heldy  that  there  is  a  fail- 
ure of  proof  in  this  case  that  the  plaintiff  be- 
came "the  successor  in  interest  of  the  Lyceum 
Amusement  Company,  Incorporated,"  and 
therefore  the  plaintiff  cannot  maintain  this 
action  for  damages,  even  if  there  was  a  failure 
upon  the  part  of  the  defendant  to  give  the  no- 
tice required  by  the  statute,  justifying  a  retak- 
ing of  the  piano  and  sale  thereof.    All  concur. 
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Jolm  TOOHHiL,  appellant,  ▼.  NBW  YORK 
A:  QUJESBNS  GAS  COMPANY,  wspondent. 
(Supreme  Court,  Appellate  DiTision,  Second 
Department  November  8.  1918.)  Motion  to 
dismiss  appeal  granted. 


In  the  matter  of  the  claim  of  William  TOU- 
HEY,  Helen  Touhey,  and  Mary  Tonhey,  minor 
children  of  James  H.  Touhey,  deceased,  by 
Kathryne  O'Donnell,  their  general  guardian, 
claimants,  respts.,  for  compensation  under  the 
Workmen's  Compensation  Law,  for  the  death 
of  James  H.  Touhey,  v.  INTH3RNATIONAL 
ELEVATING  COMPANY,  employer,  and  Globe 
Indemnity  Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division.  Third  De- 
partment. November  18,  1918.)  Decision  re- 
versed, award  vacated,  and  claim  dismlsaed,  on 
the  authority  of  Matter  of  Doey  v.  Clarence  P. 
Rowland  Co.,  Ine.,  224  N.  Y.  30,  120  N.  E.  53. 
All  concur. 


Matter  of  John  E.  TRAINOR,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  18.  1918.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed.  

Wniiam  TRAINOR,  respt.,  v.  NITRO  POW- 
DER (X)MPANY,  applt.  (Supreme  Court  Ap- 
pellate Division,  Third  Department  Novem- 
ber 22,  1918.)  Judgment  |Lnd  order  unanimous- 
ly affirmed,  with  costs. 


Joseph  TREIMEL.  Respt,  ▼.  Christian  IN- 
TEMANN,  Jr.,  Applt  (Supreme  Court.  Ap- 
pellate Division,  First  Department  November 
1,  1018.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 

Charles  W.  TURNER,  Applt.,  v.  Frank  H. 
RAY,  hnpld.,  etc.,  Respt  (Supreme  Court  Ap- 
pellate Division,  First  Department  October 
25,  1918.)  Order  affirmed,  with  $10  costs  and 
dtsbursementa,  with  leave  to  plaintiff  to  with- 
draw demurrer  and  to  reply,  on  payment  of 
said  cosfR  and  SIO  costs  upon  the  motion  at 
Special  Term.     No  opinion.     Order  filed. 

Matter  of  Charles  A-  TYRRELL,  deceased. 
(Supreme  Court  AppeUate  Division,  First  De- 
partment November  1,  1918.)  Motion  for 
stay  denied,  with  $10  costs,  upon  stipulation 
Hiibmittcd  as  to  concessions  of  the  facts  claim- 
ed and  intended  to  be  proved  on  the  commis- 
.sion.    Order  filed. 


In  the  Matter  of  Charles  A.  TYRRELL,  de- 
ceased. (Supreme  Court  Appellate  Division, 
First  Department.  November  29,  1918.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 


Flora  ULLMAN,  Respt,  v.  LONG  ISLAND 
RAILROAD  COMPANY,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
November  29,  1918.)  Judgment  and  order  re- 
versed,  with   co«ts,  and  complaint  dismissed, 


with  costs,  on  the  ground  tiiat  the  evidence  is 
insufficient  to  show  negligence  on  the  part  of 
the  defendant    Order  filed. 

Jnstina  M.  UNDERBILL,  Respt.,  v.  Rawson 
UNDERHILL,  Applt.  (Supreme  Court  Appel- 
late Division,  First  Department.  October  18, 
19180  Order  modified,  by  reducing  counsel  fee 
to  $1,000,  and,  as  modified,  affirmed,  without 
costs.    No  opinion.    Order  filed. 


Jnstina  M.  tTNDERHILL  v.  Rawson  UN- 
DERHILL. (Supreme  Court  Appellate  Di^n- 
sion,  First  Department  October  18,  1918.) 
Order  affirmed,  with  $10  coets  and  disburse- 
ments.   No  opinion.    Order  filed. 

UNION  REAL  ESTaS"  (X>.  et  al.  v.  CITY 
OF  NEW  YORK  et  al.  (Supreme  Court,  Ap- 
pellate Division^  First  Department.  November 
1,  19180  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  $10  costs.  Order 
filed. 


UNION  TRUST  CO.,  as  Trustee,  v.  Freder- 
ick W.  PAPE  et  al.  (Supreme  Court  Appellate 
Division.  First  Department  November  15, 
1918.)  Motion  granted,  with  $10  costs.  Order 
filed. 


UNITED  CIGAR  STORES  CO.  v.  AMERI- 
CAN RAW  SILK  (X).,  Inc.  (Supreme  Ck)urt. 
Appellate  Division,  First  Department.  October 
18.  101. S.)  Motion  granted;  question  certified. 
Order  filed. 


USDANSKY  V.  LANE  CO.  and  another.  (Su- 
preme Court,  AppeUate  Division,  First  Depart- 
ment November  1,  1918.)  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  denied,  vrith 
$10  costs.    Order  filed. 

In  the  matter  of  the  application  of  John  F. 
VAIL,  of  Connecticut  for  admission  to  the  bar. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment. October  8,  1918.)  Application 
granted. 


Rofeert  A.  VAN  CLEAVE,  respondent  v.  Wil- 
liam C.  DRMORERT  et  al.,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment November  15,  1918.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Jenks.  P.  J.,  and  Thomas,  Mills,  Kelly,  and  Jay- 
cox,  JJ.,  concur.  See,  also,  174  App.  Div.  928, 
1(J0  N.  Y.  Supp.  923. 

Henry  C.  VAN  CLEEF,  as  administrator, 
etc.,  of  Caroline  E.  Dnkin.  doceased,  respondent, 
V.  Charles  M.  MAXFIBLD,  appellant.  (Sn^ 
premc  Court  Appellate  Division,  Second  De- 
partment November  15,  1918.)  Under  the 
pleadings,  the  judgment  and  order  (103  Misc. 
Rop.  448,  171  N.  Y.  Supp.  333)  must  be  affirmed 
but  it  is  the  opinion  of  the  court  that  the  de- 
fendant should  be  permitted  to  make  an  applica- 
tion at  the  Special  Term  to  open  the  judgment 
and  amend  the  answer,  to  plead  a  gift,  aa  he 
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may  be  ftdvised.  Judement  and  order  affirmed, 
with  coeta.  Thomaa,  Mills,  Rich,  Putnam,  and 
Kelly,  JJ.,  concur. 

Ferdinand  P.  VAN  DER  VEER  v.  William 
THIEIiB.  (Supreme  Court,  Appelate  Division, 
First  Department.  May  10,  1918.)  Motion  for 
stay  granted.  Settle  order  on  notice.  Memo- 
randum per  curiam. 

In  the  matter  of  the  claim  of  Ethel  VAN- 
DREY,  claimant,  respt.,  for  compensation  under 
the  Workmen's  Compensation  Law,  for  the 
death  of  Albert  Vandrey  (Reeder),  y.  Thomas 
TRACY,  employer,  and  Globe  Indemnity  Com- 
pany, insurance  carrier,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  IS,  1918.)  Decision  reversed,  award 
vacated,  and  claim  dismissed,  on  the  authority 
of  Matter  of  Doey  v.  Clarence  P.  Rowland  Co., 
Inc.,  224  N.  Y.  30, 120  N.  E.  53.    All  concur. 

In  the  matter  of  the  claim  of  John  G.  VAN 
ETTEN  against  the  CITY  OF  NEW  YORK 
under  section  42.  chapter  724,  of  the  Laws  of 
1905,  as  amended  by  section  9,  chapter  314.  of 
the  Laws  of  1906.  (Supreme  Court,  Appellate 
Division,  Third  Department.  November  22, 
1918.)  Motion  for  reargument  denied.  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
granted. 

Nicholas  VASSOS,  sometimes  known  as 
•Nick"  VassoB.  Applt.,  v.  POST-STANDARD 
CO.,  Respt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  1.  1918.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


In  the  matter  of  the  claim  of  Elizabeth 
VAUGHN,  claimant,  respt.,  for  compensation, 
etc.,  v.  (XARK  KNITTING  COMPANY,  Inc., 
employer,  and  .^Eitna  Life  Insurance  Co.,  ins. 
carrier,  applts.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department.  November  13,  1918.) 
Award  unanimously  affirmed. 

In  the  Matter  of  Frederico  VIDEGARAY, 
dec*d.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  18,  1918.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.  Order  filed.  See,  also,  184  App.  Div. 
381,  170  N.  Y.  Supp.  874. 

VILLAGE  OF  HEMPSTEAD,  respondent, 
v.  Philip  MAIER,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Octo- 
ber 4,  1918.)  Motion  for  reargument  granted, 
and  case  set  down  for  Thursday,  October  10, 
1918. 


^  VILLAGE  OF  HEMPSTEAD,  respondent,  t, 
Philip  MAIER,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 22,  1918.)  Judgment  of  the  County 
Court  of  Nassau  County,  and  of  the  Justice's 
Court,  reversed  upon  reargument,  with  costs, 
nnd  complaint  dismissed,  with  costs,  upon  the 
ground  that  the  evidence  taken  by  the  justice 
<Ud  not  show  a  cause  of  action  in  the  plaintiff. 


and  tlie  Jnstloe  did  not  have  pow«r  to  enter  iodc- 
ment  without  taking  evidenoe  aostaining  the  al- 
legations  of  the  complaint,  inaamnch  as  the  ac- 
tion was  to  recover  a  penalty,  and  sectioiL  2891 
of  the  Code  of  Civil  I^ocednre  does  not  apply. 
This  court  has  no  power  to  reverse  the  judg- 
ment and  grant  a  new  trial.  Thomaa*  Mills, 
Putnam,  KeUy,  and  Jaycoz,  JJ.,  concur. 

VILLAGE  OF  HOBART,  respt.,  ▼.  Joseph 
M.  RAYNOR,  applt.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  November  22, 
1918.)  Judgment  unanimously  affirmed,  with 
costs,         ' 

VILLAGE  OP  LARCHMONT,  respondent,  v. 
Frank  D.  WHITE  and  Tony  Mlele,  appellants. 
(Supreme  Gonrt,  Appellate  Division.  Seoond  De- 
partment. December  6,  1918.)  Order  affirmed, 
with  |10  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Putnam,  Blackmar,  Kdljrt  and 
Jaycox,  JJ.,  concur. 


Charles  B.  VINBR,  Respt.,  t.  William  H. 
BOYLE,  Applt  (Supreme  Court,  Appellate  Di- 
vision, Fourtii  Department.  December  7,  1918.) 
Order  affirmed,  with  |10  costs  and  disburse- 
ments.   All  concur. 

Marie  B.  VISONO,  an  inft,  etc,  Bespt.,  v. 
UNION  RY.  CO.  OF  N.  Y.  CITY,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment Novembw  1, 19^^)  Judgment  and  order 
affirmed,  with  costs.    No  opinion.    Order  filed. 

Marie  B.  VISONO,  an  inCant,  ▼.  UNION 
RAILWAY  CX>.  (Supreme  Court  Appellate 
Diviaion,  First  Department.  November  29, 
1918.)    Motion  for  leave  to  appeal  d^ed,  with 

tlO  costs.    Motion  for  a  stay  granted.    Order 
led. 

Efterpi  S.  VRIONT,  as  Adm*x,  etc.,  Respts., 
V.  Albert  KRUMENAKER,  Applt  (Supreme 
0>urt  Appellate  Division,  First  Department 
November  1,  1918.)  Judgment  and  order  af- 
firmed, with  costs,  on  the  authority  of  Wolcott 
V.  Renault  Selling  Branch,  223  N.  Y.  288,  119 
N.  E.  556.    Order  filed. 

V.  VIVAUDOU,  Inc.,  Respt,  t.  Abraham 
MEYERS,  Applt.  (Supreme  Court  AppeUate 
Division,  First  Department  November  29, 
1918.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements, with  leave  to  defendant  to  withdraw 
demurrer,  on  payment  of  costs  in  this  court  and 
in  the  court  below.    No  opinion.    Order  filed. 

In  the  Matter  of  the  Appraisal  of  the  Estate 
of  Frank  G.  WADSWORTH,  deceased,  under 
the  arts  in  relation  to  the  taxable  transfers  of 
property.  (Supreme  Court,  Appellate  Division. 
Fourth  Department.  October  9,  1918.)  Order 
(100  Misc.  Rep.  439,  160  N.  Y.  Supp.  716)  af- 
firmed, with  costs.  All  concur.  De  Any>Tii^  j., 
not  sitting. 

Adelinde  WAQNER,  Respt,  y.  INTERNA- 
TIONAL RAILWAY  CO.,  Applt  (Supreme 
Court,  Appellate  Division*  Fourth  Department 
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NoVember  20,  1918.)    Judgment  and  order  af- 
firmed, with  costs.    All  concur. 


BUTTEBIGK 


MaitlB_WAIiBH.  Jttospt.,  T.  ^umsjtuutt. 
PUBUSHTNa  OOMPAKT,  Applt  (Supreme 
Court,  Appelate  Division,  First  IHpartment 
December  6,  1918.)  Determination  affirmed, 
with  costs.  No  opinion,  darke,  P.  J.,  and 
Smith,  J.,  dissent     Order  filed. 

Catherine  M.  WALSH,  appellant,  ▼.  Augus- 
tus Y.  VAN  AMRINGE,  respondent.  (Su- 
preme  Court,  Appellate  Division,  Second  De- 

Sartment.  October  31,  1918.)  Judgment  (108 
lisc  Rep.  850,  171  N.  Y.  Supp.  609)  affirmed, 
with  costs.  No  opinion.  Jenks,  F.  J.,  ana 
Thomas,  Bich*  BlaoLmar,  and  Jaycox,  JJ.,  con- 
cur. 

In  the  Matter  of  the  Last  WiU  and  Testa- 
ment of  Stephen  L.  WATKINS,  deceased.  (Su- 
preme Court,  Appellate  Division,  Fourth  De^ 
partment.  October  9,  1918.)  Decree  affirmed, 
with  costs  against  appellant  personally.     AU 


Matter  of  Charles  W.  WATSON,  deceased. 
(Supreme  Oourt,  Appellate  Division,  First  De- 
partment. October  18, 1918.)  Motion  granted. 
Order  filed. 

Mary  E.  WEBB,  respondent,  r.  DAUS  & 
CAIN,  Inc.,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Octo- 
ber 31,  1918.)  Judgment  and  order  rerersed 
and  new  trial  granted,  costs  to  abide  the  event 
on  account  of  error  in  permitting  the  testimony 
appearing  at  folios  117-119,  inclusive,  of  the 
record.  Jenks,  P.  J.,  and  Thomas,  Bich,  Black- 
mar,  and  Jaycox,  JJ.,  concur. 

Peter  WEBER,  Bespt.  ▼.  John  PARSON, 
Jr.,  individually,  etc,  Applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  Oc- 
tober 9,  1918.)  Order  affirmed,  with  $10  coeU 
and  diabursementa.    All  concur. 


Mary  WEEOCS,  respondent  ▼.  Charles  A. 
KINDBERG.  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Novem- 
ber 8,  1918.)  Judgment  and  order  of  the 
Conn^  <>ourt  of  Kines  County  unanimously  af- 
firmed, with  costs.    No  opimon. 

WBIDERLIQHT  ▼.  S.BdEHL  &  BROS., 
Inc.  (Supreme  Court  Appellate  Term,  BMrst 
Dei>artment  November  7,  1918.)  Appeal 
from  Municipal  Court  Borough  of  Manhattan, 
Seventh  District  Action  by  Morris  Weider- 
lieht  against  S.  Merl  &  Bros.,  Incorporated, 
wherein  defendant  filed  counterclaim.  From  a 
judgment  for  plaintiff  for  part  of  his  demand, 
and  for  defendant  on  the  counterclaim,  plains 
tiif  appeals.  Reversed,  counterclaim  dismiss- 
ed, and  judgment  directed  for  plaintiff. 

GUY,  J.  Defendants  counterclaim  was  im- 
properly pleaded,  and  motion  to  dismiss  the 
counterdium  should  have  been  granted.  See 
Regina  Ox  v.  Oately  Furniture  Co.,  171  App. 
DiT.  817,  157  N.  Y.  Supp.  746.  The  judgment 
muflt   therefore   be   reversed,    and   defendant's 


counterclaim  dismissed  on  tlie  pleadings,  and 
judgment  directed  in  favor  of  plaintiff  for  the 
full  amount  claimed,  with  $30  costs  in  this  court 
and  the  court  below.    All  concur. 

Bmton  WEIL,  Applt,  v.  G.  Dexter  RICH- 
ARDSON, Respt  (Supreme  Court  Appellate 
Division.  First  Department  November  8, 
1918.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 

^John  W.  WEILER,  Apriit,  ▼.  Samuel  J. 
BLOOMINODALE  et  al.,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  25,  1918.)  Judgment  and  order  af- 
firmed, with  costs.    No  oiHuion.    Order  filed. 

Mortimer  WEINBERG,  appellant  ▼.  John 
P.  MALLON  and  others,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment   October  4,  1918.)     Motion  denied. 


ond  Department  October  i,  1918.)  Judgment 
and  order  unanimously  affirmed,  with  costs.  No 
opinion. 


Lena  WERNS,  respondent,  t.  BROOKLTN 
HEIGHTS  RAILROAD  COMPANY,  appeUant 

i Supreme  Court,  Appellate  Division,  Second 
>epartment  November  8,  1918w)  Motion  for 
reargument  denied.  The  oourt  did  not  over- 
look the  case  of  Schmidt  v.  City  of  New  York, 
179  App.  Div.  667. 167  N.  Y.  Supp.  23,  although 
it  was  not  cited  in  the  points.  In  that  case 
it  was  held  that  there  was  no  visible  defect  in 
the  planking  which  gave  way,  and  the  court 
held  that  defendants  had  no  notice  of  unsafe 
conditions,  while  in  the  case  at  bar  the  exca- 
vation along  defendant's  track  was  visible;  it 
must  have  been  made  in  full  view  of  defend- 
ant's employes  operating  the  cars,  and  the 
jury  was  justified  in  finding  that  it  was  negli- 
gence to  stop  the  car  in  such  manner  that  the 
hole  was  immediately  in  f^nt  of  the  passenger 
alighting. 


Helen  WERTHBIMBR,  Respt.,  r,  NEW 
YORK  RAILWAYS  CO.,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
November  22,  1918.)  Judgment  and  order  af- 
firmed, with  costs.  No  opinion.  Order  filed. 
See,  also,  177  App.  Div.  448,  164  N.  Y.  Supp. 
260. 


WEST  END  BREWING  CO.,  Respt,  ▼.  Ed- 
ward J.  HEALEY,  Applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  Oc- 
tober 9,  1918.)  Order  affirmed,  with  ^10  costs 
and  disbursements.    All  concur. 

WHEAT  BJXPORT  CO.,  Inc.,  Respt,  ▼. 
PENNSYLVANIA  RAILROAD  C0»  Applt 
(Supreme  Court  Appellate  Divirion,  First  I)e- 
partment  November  15, 1918.)  Order  affirmed^ 
with  $10  and  disbursements.  No  opinion.  Or- 
der filed. 
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In  the  matteif  of  the  appUcatiou  of  Susan 
WHITE  for  an  order  to  compel  Edward  M. 
Angell  to  deliver  to  her  a  certain  paper.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. November  13,  1918.)  Order  re- 
versed, with  $10  coBts  and  disbursementSi  and 
proceeding  diemissed,  without  costs,  on  the 
■ground  that  the  answer  of  the  appellant  pre- 
sented an  issue  which  could  not  be  determined 
on  affidavits.    All  concur. 

In  the  matter  of  the  claim  of  Maria  L. 
WHITEL  and  minor  dependents,  for  compensa- 
tion, under  the  Workmen's  Compensation  Law, 
for  the  death  of  Edward  J.  White.  STATE 
INDUSTRIAL  COMMISSION,  respt,  v.  AR- 
Grs  COMPANY,  employer,  and  Travelers'  In- 
surance Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  13,  1918.)  Award  unan- 
imously affirmed. 

In  the  matter  of  the  daim  of  John  Y. 
WHITE,  deceased,  Eva  White,  widow,  et  al., 
for  compensation,  etc.,  v.  Morris  BERKAf AN, 
employer,  and  United  States  Fidelity  &  Guar- 
anty Co.,  carrier,  applts.  (Supreme  Court, 
Appellate  Division,  Third  Department.  No- 
vember 18,  1918.)  Award  unanimously  af- 
firmed. 

Samuel  WIDELITZ  v.  WINTERROTH  PI- 
ANO CO.,  Inc.  (Supreme  Court.  Appellate 
Division,  First  Department.  October  18, 
1918.)  Application  denied,  with  ^10  costs. 
Order  signed. 

Louisa  B.  WILCOX,  PlflE..  v.  Benjamin  F. 
POTTER  and  Helen  Potter,  Defts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  20,  1918.)  Appeal  dismissed,  with- 
out costs,  upon  stipulation  filed. 


WILKINSON  BROS.  &  CO.  v.  William  E. 
EBBETS.  (Supreme  Court,  Appellate  Division, 
First  Department  October  18,  1918.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs.  Or- 
der filed. 

Charlotte  WILL,  Respt,  v.  INTERNATION- 
AL'RAILWAY  CO.,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Octo- 
ber 12,  1918.)  Judgment  affirmed,  with  costs. 
All  concur. 

William  WILL,  Respt.,  ▼.  INTERNATION- 
AL RAILWAY  CO..  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Octo- 
ber 12,  1918.)  Judgment  affirmed,  with  costs. 
All  concur. 


William  H.  WATERS,  Inc.,  et  al..  Respts.,  v. 
HATTERS'  FUR  EXCHANGE.  Inc.,  Applt 
(Supreme  Court  Appellate  Division,  First  De- 
partment. November  29,  1918.)  Order  modi- 
fied, by  striking  out  the  direction  for  examina- 
tion as  to  the  matters  in  paragraph  numbered 
5.  and,  as  so  modified,  affirmed,  without  costs; 
the  date  for  the  examination  to  proceed  to  be 


fixed  in  the  .order.    No  opiaiogu     Settle  order 
on  notice. 


William  WILLSON  and  one  ▼.  Charles  P. 
SAMPSON,  Applt  (Supreme  Court  Appel- 
late Division,  Fourth  Department.  October  9. 
1918.)  Judgment  and  order  affirmed,  with 
costs.    AU  concur;  Lambert  J.»  not  sitting. 


Charles  WIRTH,  Applt,  v.  BURNS  BROS.. 
Respt  (Supreme  Court,  Appelate  IMvision, 
First  Department  November  29,  1918.)  Judg- 
ment affirmed,  with  costs.  No  opinion.  Clarke, 
P.  J.j  and  Page,  J.,  dissent    Order  filed. 

John  WISTER,  respondent  ▼.  CLYDE 
STEAMSHIP  COMPANY,  appeHant  (Supreme 
Court,  Appellate  Division,  Second  Department 
December  6,  1918.)  Judgment  and  order  re- 
versed, with  costs,  and  complaint  onanimoiiflly 
dismissed,  with  costs.  It  is  impossible  to  dis- 
tinguish this  case  from  Dair  t.  N.  Y.  &  P.  B. 
S.  S.  CJo.,  204  N.  Y.  841,  97  N.  B.  711.  40  L. 
R.  A.  <N.  S.)  918,  and  Hogan  ▼.  Smith,  125 
N.  Y.  774.  26  N.  E.  742.  where  it  was  held  that 
the  act  of  the  foreman  in  placing  the  planks  on 
which  the  cargo  was  moved  in  the  hold  of  the 
vessel  was  a  detail  of  the  work  left  to  the  men, 
and  that  the  master  was  under  no  obligation 
to  direct  their  action  at  all  moments. 

Hugo  WrrraiAN,  Respt,  v.  Norman  A.  Mc- 
DONALD,  Applt  (Supreme  Court  Appellate 
Division,  Fourth  Department  December  4, 
1918.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  shall  file  and  serve  printed  pa- 
pers and  briefs  within  20  days  and  pay  to  re- 
spondent's attorney  $10. 

Joseph  WITZEL,  Applt,  t.  Joseph  GREISS- 
GROW,  Respt  (Supreme  Court  Appellate  l>i- 
vision.  First  Department.  December  U.  1918.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 

Michael  WOICIANOWICZ,  respondent,  v. 
PHH^ADELPHIA  &  READING  COAL  & 
IRON  COMPANY,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  No- 
vember 15,  1918.)  Judgment  and  order  revers- 
ed on  reargumeut,  and  complaint  unanimously 
dismissed,  without  costs,  on  the  ground  that 
the  accident  which  is  the  subject  of  the  action 
occurred  in  the  state  of  Pennsylvania;  that 
plaintiiT  was  at  the  time  a  resident  of  that 
state,  and  the  defendant  a  corporation  organiz- 
ed under  the  laws  of  that  state  and  transacting 
business  there:  that  the  claim  presented  by 
plaintiff  depends  largely  upon  the  construction 
and  applicability  of  statutes  of  the  state  of 
Pennsylvania,  enforcing  rules  which  do  not  pre- 
vail in  the  state  of  New  York,  and  that  it  is 
evident  from  the  testimony  that  plaintiff  at  the 
time  of  commencing  the  action  was  not  a  bona 
fide  resident  of  the  state  of  New  York,  but 
came  here,  or  was  brought  here,  for  the  pur- 
pose of  instituting  this  action  in  the  courts  of 
this  state.  This  court  should  decline  to  exer- 
cise jurisdiction  remitting  plaintiff  to  the  courts 
of  the  state  of  Pennsylvania  upon  condition 
that  defendant  stipulate  to  waive  any  statute  of 
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limitations  which  might  bar  plaintiff.  Pietra- 
roia  V.  N.  J.  AH.  R.  R.  &  F.  Co..  197  N.  Y. 
434,  91  N.  B.  m 


Anna  WOLANSKT,  as  Adm'x,  ete.,  Respt.,  y. 
INTERNATIONAL    RAILWAY     COMPANY, 

Applt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  November  20,  1918.) 
Judgment  and  order  reversed,  and  new  trial 
jsranted,  with  costs  to  appellant  to  abide  event. 
Held:  (1)  That  the  verdict  is  against  the 
weight  of  the  evidence  upon  the  Question  of  de- 
fendant's negligence.  (2)  We  think  the  jury 
should  have  been  instructed  that  if  the  car  that 
stmck  plaintiff's  intestate  was  within  his  clear 
view  for  a  distance  of  30  to  45  feet  while  he 
was  in  a  place  of  safety,  and  he  did  not  take 
any  precaution  by  looking  or  listening  before 
he  got  to  the  place  where  he  was  struck,  and 
looking  or  listening  would  have  avoided  the  ac- 
cident, that  he  was  guilty  of  contributory  neg- 
ligence, though  the  request  to  charge  on  that 
subject  was  technically  inaccurate.    All  concur. 

Irving  J.  WOLF  v.  iBTNA  ACCIDENT  & 
LIABILITY  CO.  OF  HARTFORD,  CONN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  29, 1918.)  Motion  denied, 
with  $10  costs.     Order  filed. 


Alexander  WOLF,  Respt,  t.  Mary  L. 
KEEFE,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department.  November  29, 
1918.)  Order  reversed,  with  |10  costs  and  dis- 
bursements, and  motion  granted.  No  opinion.v 
Sheam,  J.,  dissents.    Order  filed. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  William  G.  WOOD,  as  admin- 
istrator, etc.,  of  Theodore  F.  Bayles,  deceased. 
Blanche  Freeman,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  Octo- 
ber 4,  1918.)  Decree  of  the  Surrogate's  Court 
of  Westchester  County,  in  so  far  as  appealed, 
from  reversed,  and  claim  of  appellant  remitted 
to  said  court  for  a  new  trial  there,  costs  to 
abide  the  event,  upon  the  ground  that  the  testi- 
mony of  the  claimant's  husband  was  not  in- 
competent under  section  829  of  the  Code  of 
Civil  Procedure,  as  under  his  version  decedent's 
promise  was  to  pay  th»  claimant  alone,  and 
therefore  the  husband  was  not  interested  in  the 
event  of  the  action  that  is  the  outcome  of  her 
claim.  Jenks,  P.  J.,  and  Thomas,  Mills,  Kelly, 
and  Jaycoz,  JJ.,  concur. 


In  the  matter  of  the  daim  of  Mary  K. 
WOODRUFF  for  compensation,  under  the 
Workmen's  Compensation  Law,  for  the  death  of 
John  C.  Woodruff.  STATE  INDUSTRIAL 
COMMISSION,  Respt,  v.  L.  K.  COMSTOCK 
&  COMPANY,  employer,  and  Travelers'  In- 
surance Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment November  13,  1918.>  Award  unani- 
mously afllrmed. 

In  the  Matter  of  Sol  L.  YOUNGENTOB,  an 
attorney.  (Supreme  Court,  Appellate  Division, 
First  Department  November  29,  1918.)  Mo- 
tion for  reinstatement  granted.  Settle  order  on 
notice. 

Max  YUDITZ,  an  infant,  etc.,  Respt,  v. 
NEW  YORK  RAILWAYS  COMPANY,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  25,  1918.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed.  

Meyer  YUDITiz,  Respt,  v.  NEW  YORK 
RAILWAYS  COMPANY,  Applt  (Supreme 
Court  Appellate  Division,  First  Department. 
October  2o,  1918.)  Judgment  and  order  af- 
firmed, with  costs.    No  opinion.    Order  filed. 

Eugene  ZAISS,  respondent,  v.  GEORGE  C. 
HEIMERDINGER  COMPANY,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  4.  1918.)  Order  revers- 
ed, with  $10  costs  and  disbursements,  and  mo- 
tion denied,  with  $10  costs,  without  prejudice 
to  plaintiff^s  right  to  move  for  inspection  of 
books  after  issue  joined  upon  proper  papers. 
The  plaintiff's  petition  shows  that  he  has  suf- 
ficient information  upon  which  to  frame  a 
complaint,  and  defendant  has  the  right  to  an- 
swer, and,  if  necessary,  to  try  the  main  issue 
as  to  the  existence  and  performance  of  the 
alleged  contract  before  being  subjected  to  the 
inspection  of  its  private  books  and  papers. 
Jenks,  P.  J.,  and  Thomas,  Putnam,  Kelly,  and 
Jaycox,  JJ.,  concur.  See,  also,  —  App.  Dlv. 
— ,  171  N.  Y.  Supp.  1108. 

William  A.  ZIMMERMAN,  Respt,  v.  Abra- 
ham GARFUNKEL  and  another,  impld.,  etc., 
Applts.  (Supreme  Court,  Appellate  Division. 
First  Department  November  1,  1918.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 
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ABANDONMENT. 

See  Chattel  Mortgages,  ^s»240;  E}asement8, 
<S=»30,  36;  Intoxicating  liqaors,  «s»66,  106; 
Landlord  and  Tenant,  4s»48. 

ABATEMENT  AND  REVIVAL 

II.  ANOTHER  ACTION  PENDING. 

«=>5  (N.T.Siip.)  Under  Judiciary  Law,  f  475, 
an  intermediate  order  in  special  proceeding  to 
determine  attorney's  lien  and  its  priority,  post- 
poning determination  until  after  final  settle- 
ment in  Surrogate's  Court,  when  fund  may  have 
been  depleted,  is  not  available  as  defense  of  an- 
other action  pending,  under  Code  Civ.  Proc.  i 
495.  subd.  3.—Sebring  v.  Quinn,  172  N.  Y.  S. 
177. 

<©=»8(2)  (N.Y.Sup.)  Plea  of  another  action  pend- 
ing is  not  available  as  defense,  if  same  issues 
are  not  involved  in  prior  action  or  proceeding, 
although  some  questions  involved  in  issues  may 
come  up  for  consideration.— Sebring  v.  Quinn, 
172  N.  Y.  S.  177. 

ACCOUNT. 

See  Attorney  and  Client,  ^=>192;  Courts,  ^=> 
92;  Discovery.  ^s=>37;  Executors  and  Ad- 
ministrators, ^=>486;  Guardian  and  Ward, 
^=>150;  Joint  Adventures,  ^=>5;  Limitation 
of  Actions,  ^=^54.  195;  Reference,  ^3>11; 
Trusts,  €=>300,  327. 

ACCOUNT  STATED. 

See  Mechanics*  Liens,  ^=>271. 

^=»5  (N.Y.Sup.)  To  show  an  account  stated, 
plaintiff  is  not  required  to  show  an  express  as- 
sent by  defendants  to  correctness  of  bill  ren- 
dered; it  being  sufficient  to  show  facts  from 
which  assent  can  be  inferred. — Postal  Telegraph 
Cable  Co.  v.  Newman.  172  N.  Y.  S.  228. 
^»6(2)  (N.Y.Sup.)  Where  party  to  which  ac- 
count is  transmitted  fails  to  object  to  the  party 
rendering  the  account  within  a  reasonable  time, 
an  inference  may  be  drawn  that  he  was  satis- 
fied with  the  account.— Postal  Telegraph  Cable 
Co.  v.  Newman,  172  N.  Y.  S.  228. 

Failure  to  object  to  correctness  of  account 
rendered  does  not  in  itself  give  rise  as  a  mat- 


ter of  law  to  a  cause  of  action  upon  ^n  account 
stated.— Id. 

<5=>I9(2)  (N.Y.Sup.)  Oh  issue  whether  defend- 
ants' failure  to  object  to  account  rendered  con* 
stituted  assent  to  correctness  of  account,  evi- 
dence of  objections  made  to  a  party  not  shown 
to  be  plaintiff's  agent  was  admissible,  to  explain 
defendants'  failure  to  communicate  any  objec- 
tion to  plaintiff.— Postal  Telegraph  Cable  Co.  v. 
Newman,  172  N.  Y.  S.  228. 
«=s>20(l)  (N.Y.Sup.)  If  defendants  objected  to 
correctness  of  account  to  one  who  claimed  to  be 
plaintiff's  representative,  but  who  was  not,  it 
becomes  at  least  a  question  of  fact  whether  any 
inference  as  to  assent  to  account  could  be  drawn 
from  defendants'  failure  to  make  objections  to 
plaintiff.— Postal  Telegraph  Cable  Co.  v.  New- 
man, 172  N.  Y.  S.  228. 

ACKNOWLEDGMENT. 

See  Intoxicating  Liquors,  ^=:»32. 

I.  NATURE  AND   NEOESSITT. 

«=»6(2)  (N.Y.Sup.)  In  view  of  General  Con- 
struction Law,  §  35,  and  Real  Property  Law. 
§f  318,  a  deed  of  conveyance  acknowledged  by 
three  of  the  four  grantors  is  not  entitled  to 
record,  under  Real  Property  Law,  §  291,  pro- 
viding for  record  where  the  conveyance  is  duly 
acknowledged  by  the  person  executing  the 
same.— People  ex  rel.  Oaklawn  Corporation  v. 
Donegan,  172  N.  Y.  S.  37. 
^=^6(2)  (N.Y.Sup.)  Deed  acknowledged  by  only 
three  of  four  grantors  was  not  entitled  to  rec- 
ord, in  view  of  Real  Property  Law,  §§  2i)l, 
315,  316,  318,  Penal  Law,  §  1862.  and  Code 
Civ.  Proc.  §  935,  since  Real  Property  Law,  § 
291,  by  the  use  of  the  word  "person,*'  means 
"persons,"  where  more  than  one  grantor  is  in- 
volved, in  view  of  General  Construction  Law, 
§  35.— People  ex  rel.  Oaklawn  Corporation  v. 
Donegan,  172  N.  Y.  S.  448. 

ACTION. ' 

See  Fraud,  <S=»31;    Wills,  €=>272,  320. 

n.   NATURE  AND  FORM. 

<g=»25(2)  (N.Y.Sup.)  Complaint       setting       up 
plaintiff   was   induced  to  make   agreement   by 
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fraud,  and  alleging  he  baa  disaffirmed  and  re- 
scinded contract,  cannot  be  construed  as  com- 
plaint at  law  to  recover  damages  sustained, 
without  return  of  consideration  received,  a  cer- 
tain guaranty.— Smith  v.  Salomon,  172  N.  X. 
S.  515. 

e==>25(3)  (N.Y.Sup.)  In  action  for  damages  for 
breach  of  contract,  where  defendant  set  up  re- 
lease, plaintiff's  reply  setting  up  duress  in  se- 
curing the  release  raised  issue  triable  in  the  law 
court— Sixty-First  St.  Bldg.  Corporation  v. 
Eltoma  Realty  Co..  172  N.  Y.  S.  260. 

in.   JOINDER,    SPLITTIHG,   OQHSOXiI- 
DATION,  AND  SEVERANCE. 

<5=>38(1)  (N.Y.Sup.)  A  complaint  alleging 
that  defendant  has  usurped  office  oi  mayor, 
that  he  did  not  receive  the  greatest  number  of 
votes  cast  at  the  election,  and  therefore  was 
not  elected,  states  but  one  cause  of  action, 
though  it,  alleges  in  addition  thereto  that  re- 
lator received  greatest  number  of  votes  cast, 
or  that  there  was  a  tie  vote. — People  ex  rel. 
Fiske  V.  Brush.  172  N.  Y.  S.  2. 

ACTbRS. 

See  Master  and  Servant,  ^=»19. 

ADJOINING  LANDOWNERS. 

See  Eminent  Domain.  ^=^85;    Municipal  Cor- 
porations, ^=>394,  395;    Records,  €=>9. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMIRALTY. 

I.  JURISDICTION. 

^=>20  (N.Y.Sup.)  The  work  of  loading  and  un- 
loading aliip.s  is  maritime,  as  regards  jurisdic- 
tion of  claim  f(ir  personal  injiirj-  therein. — Cim- 
mino  v.  .Tnhn  T.  Clark  &  Son.  172  N.  Y.  S.  478. 
While,  when  enacted,  Workmen's  Compensa- 
tion Law,  so  far  as  making  it  applicable  to 
longshore  work  in  loading  and  unloading  car- 
goes, was  unconstitutional,  as  an  invasion  of 
jidniiralty  jurisdiction,  it  became  effective  in 
that  respect,  without  re-enactment,  when  by 
Act  Cong.  Oct.  6,  1917.  §  2,  amending  Judicial 
Code.  §§  24,  i2.")6  (U.  S.  Comp.  St.  1916,  §§  991 
[ll"991[2r)],  12.^".),  recourse  to  rights  and  rem- 
edies under  state  Workmen's  Compensation 
Law  was  permitted. — Id. 

ADOPTION. 

See  Evidence,  ^=»318. 

ADULTERY. 

See  Criminal  Law,  ^=»369;    Marriage,  ^=>40. 


AFFIDAVITS. 

See  Attachment,  ^=>119.  249;  Discovery,  <&=» 
r^ry:  Klpctions,  C=>295;  Injunction,  ^=>16*J, 
175;    Mandamus,  <©=>155;    Trial,  «=>89. 

AGENCY. 

See   Principal   and  Agent. 


ALIENS. 


See  War,  ♦=!>4. 


AMICUS  CURI/E. 

See  Attorney  and  Client,  «=349. 

ANIMALS. 

See  Carriers,  ^=s>213. 

ANNUITIES. 

See  Wills,  <S=»634. 

APPEAL 

See  Certiorari;    Costs.  <e=»280.  244,  247.  254; 

Courts,  «g=>92,  190;   Criminal  Law,  «=»101^ 

1175. 
For  review  of  rulings  in  particular  actions  or 

proceedings,    see    also    the    various    specific 

topics. 

III.   DECISIONS    REVIEWABI.E. 

(F)   Mode  of  Aendltlon,  Fom,  ajtd   Entrr 
of  Jndsment  or  Order. 

«ss»i23  (N.Y.Sup.)  Where  court,  in  landlord's 
proceeding  to  recover  possession  of  properly, 
made  order,  after  trial  without  a  jury,  provid- 
ing that  a  warrant  issue  putting  landlord  in 
possession,  but  did  not  enter  final  order  as  re- 
quired by  C(ide  Civ.  Proc.  $  2249.  appeal  fmm 
that  part  of  order  fixing  amount  due  will  }>e, 
dismissed.— Manhattan  Fee  Co.  v.  Mittelstaedt. 
172  N.  Y.  S.  665. 

V.   ^REJ^ENTATION    AND     RESERVA- 
TION IN  I.O\9ER   COURT   OF 
GROUNDS   OF  REVIEW. 
(A)   iMities  and  t^aestlons  in  Lo^rer  Court. 

«=»I7I(1)  (N.Y.Sup.)  Appellant's  counsel  hav- 
ing made  no  point  either  on  the  trial  or  in  his 
brief  in  opposition  to  plaintiff's  theory  of  dam- 
age, the  court  on  appeal  will  apply  the  theor\ 
asserted  by  the  plaintiff  and  thus  tacitly  adopt- 
ed by  the  defendant.— Jersey  City  Mach.  Co.  v. 
Walter  H.  Foster  Co.,  172  N.  Y.  S.  121. 
<g=5l73(2)  (N.Y.Sup.)  Contention  that,  for  les- 
see to  recover  rent  of  sublessee,  she  must  pleml 
and  show  exercise  of  her  option  for  leas** 
from  her  landlord  for  part  of  the  term,  not 
having  been  properly  raised  below,  cannot  h*> 
considered.— (Jalland  v.  Shubert  Theatrical  Co,. 
172   N.   Y.    S.    775. 

<8=»I73(11)  (N.Y.Sup.)  The  objection  to  the 
tenant's  counterclaim,  in  a  suit  for  rent,  that 
the  tenant  did  not  endeavor  to  reduce  his  dam- 
ages, cannot  he  considered  on  appeal,  if  nt>t  rais- 
ed in  the  trial  court. — Volga  Realty  CJorporation 
V.  Chauncey  Holt  C^.,  172  N.  Y.  S.  tm. 


(B)   Objections   and    Motion 
Thereon. 


and  Rnllnv* 


€=>22l  (N.Y.Sup.)  In  action  for  storage  charg- 
es on  wagons,  with  counterclaim  for  conTersinn 
of  the  wagons,  where  plaintiff  made  no  obj*H  - 
tion  to  evidence  of  the  amount  paid  for  hire  of 
wagons  to  replace  those  converted,  judcmen: 
for  counterclaimant  for  such  amount  would  not 
be  reversed,   though  that  was  not  the  propt>r 
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measure  of  danm^es.--Di  Oabrielle  t.  Kerri- 
gan, 172  N.  Y.  S.  134. 

(C)  Bxceptiona. 

^=»263(1)  (N.Y.Sup.)  Where  a  case  is  submit- 
ted to  the  jury  on  a  wholly  erroneous  theory, 
the  Appellate  Division  may  grant  a  new  trial, 
though  no  excention  was  taken  (Code  Civ.  Proc 
1317).— Feneis  v.  Lewin,  172  N.  X.  S.  821. 
<g=»274(7)  (N.Y.Sup.)  An  exception  to  the  di- 
rection of  verdict  for  plaintiff  suflSciently  pre- 
sents error  in  denying  defendant's  motion  to  dis- 
miss the  complaint  at  the  close  of  plaintiff's 
case,  though  such  motion  was  not  renewed  aft- 
er the  court  refused  defendant's  tender  of  evi- 
dence.—Wolins  V.  Conrad,  172  N.  Y.  S.  216. 

Vn.    REQUISITES  AHD  PBOGEEDINOS 
FOB  TRANSFER  OF  CAUSE. 
(A)   Ttn&e  of  Tifcklns  Proceedlnsra. 

C=>348(1)  (N.Y.Supj^  In  view  of  Code  Civ. 
Troc.  §§  1344,  I35i,  requiring  appeal  to  Ap- 
pellate Division  to  be  taken  within  30  days 
after  service  of  copy  of  judgmont  appealed 
from,  and  written  notice  of  entry  thereof,  where 
appellant  on  August  15th  obtained  order  to 
show  cause,  returnable  October  11th,  why 
Ipave  to  appeal  should  not  be  granted,  and 
staying  proceedings,  and  on  October  18th  mo- 
tion was  granted,  and  on  November  19th  plain> 
tiff  obtained  order,  returnable  November  22d, 
which  he  served  on  the  IDth,  and  thereafter. 
on  November  20th,  appellant  after  being  served 
with  motion  papers,  filed  order  of  justice  of 
Appellate  Division  allowing  appeal,  time  for 
appeal  expired  30  days  after  October  18th, 
and  not  20  days  after  November  20tii,  as  for 
appeal  taken  under  sections  3188,  3189,  3191. 
—Chase  v.  Bttinger,  172  N.  Y.  S.  745. 

(C)    Payment  of  Feea  or  CoMtM,  and  Bonds 
or  Otlier  Seonrltlea. 

«=>387(6)  (N.Y.Sur.)  Where  no  undertaking 
was  given  at  time  notice  of  appeal  from  Sur- 
rogate's Court  to  Appellate  Division  was  filed, 
the  Surrogate's  Court  has  no  power  to  permit 
the  filing  of  an  undertaking  on  appeal  nunc 
pro  tunc  as  of  such  date. — In  re  Gouraud's 
Estate,  172  N.  Y.  S.  816. 

TX.   SUPERSEDEAS  OR  STAT  OF  PRO- 
CEEDINGS. 

^=:>479(1)  (N.Y.Sup.)  Where  onl.v  property  of 
corporation  was  mineral  land  subject  to  long- 
term  lease  at  rental  of  one-fifth  of  net  profits, 
and  though  $550,000  worth  of  minerals  had  been 
extracted  during  three  years,  no  rental  had 
been  received  because  of  expenditure  for  im- 
provements, by  lessee,  the  corporation's  rever- 
sion was  of  substantial  value  and  a  sale  thereof 
on  voluntary  dissolution  will  be  stayed  pending 
appeal  by  stockholder  from  order  of  dissolu- 
tion and  appointment  of  receiver. — In  re  Quick- 
silver Mining  Co.,  172  N.  Y.  S.  410. 

XVI*   REVIEW. 

(B)   Interlocntoryy  CoUatera.1,  and  Sapple- 

mentnry   Proceedings   nnd   ^ueationn. 

^s>874(l)  (N.Y.Sup.)  An  order  intermediate, 
as  being  within  the  two  extremes  of  service 
of  summons  and  entry  of  judgment,  requiring 


testimony  to  be  taken  as  to  whom  an  award  in 
condemnation  proceedings  was  payable,  but  in- 
volving the  merits  as  relating  to  the  substance 
of  the  controversy,  held  reviewable,  under  Code 
Civ.  Proc.  $  1358,  on  appeal  from  final  order 
confirming  award,  subject  to  a  lien. — In  re  New 
Utrecht  Ave.  in  City  of  New  York,  172  N.  Y. 
S.  586. 

(B)   Presamptlons. 

<S=>927(3)  (N.Y.Sup.)  Where  the  complaint  was 
dismissed  at  the  close  of  plain tifiTs  case,  she  is 
entitled  on  appeal  to  every  inference  that  may 
properly  be  drawn  from  the  testimony  offered 
on  her  behalf.— Mumane  v.  Third  Ave.  R.  Co., 
172  N.  Y.  S.  188. 

<S=>927(3)  (N.Y.Sup.)  Where  plaintifie  did  not 
consent  to  a  trial  by  the  court,  and  the  court 
dismissed  the  action,  the  plaintiff  is  entitled 
on  appeal  to  the  most  favorable  inferenct'S  to 
be  drawn  from  the  statement  of  facts.— Tuchol- 
ka  V.  West'TU  Assur.  Co.  of  Toronto,  Canada, 
172  N.  Y.  S.  679. 

C=>933(4)  (N.Y.Sup.)  Where  an  order  setting 
aside  a  verdict  does  not  specify  the  grounds 
on  which  it  was  granted,  it  will  be  held  on  ap- 
peal, in  the  absence  of  opinion,  under  General 
Rules  of  Practice,  rule  31,  that  it  was  set 
aside  on  exceptions  taken  during  the  trial,  and 
when  such  exceptions  do  not  justify  the  ordor 
it  will  be  reversed.— Healy  v.  Adier,  172  N.  Y. 
S.  260. 

(H)  HariuleMS  Error. 

<$=s»l039(8)  (N.Y.Sup.)  In  action  on  contract 
f'^r  sale  of  goods,  denial  of  defendant's  motion 
to  make  complaint  more  definite  and  certain, 
by  stating  whether  contract  was  in  writing, 
and,  if  so,  to  attach  a  copy  to  complaint,  to 
enable  it  to  demur,  if  contract  was  oral,  depriv- 
ed it  of  no  right,  as  it  might  set  up  the  statute 
of  frauds  by  answer. — Swartmore  Textile  Co. 
V.  Morris  Bernhard  Co.,  172  N.  Y.  S.  15. 
<8=w|  046(5)  (N.Y.Sup.)  Where  extent  to  which 
trial  judge  took  part  in  cross-examination  of 
defendants*  witnesses  had  a  tendency  to  preju- 
dice the  jury,  new  trial  will  be  ordered  in  the 
interests  of  justice. — Moscahlades  v.  Mohtag- 
nino.  172  N.  Y.  S.  332. 

<g=9l047(3)  (N.Y.Sup.)  Where  a  witness,  in  an- 
swer to  question,  "Did  you  ever  see  any  acci- 
dent at  this  point  before  this  one?"  replied. 
"Several,"  failure  to  strike  answer  was  preju- 
dicial; there  being  but  one  accident  shown  by 
witness'  subsequent  testimony.— W^'nne  v.  Litch- 
field Const.  Co.,  172  N.  Y.  S.  347. 
<S=»I062(1)  (N.Y.Sup.)  Where  jitney  bus  pas- 
senger sued  for  injuries  when  the  bus  was 
p truck  by  a  street  car,  and  the  court  erroneously 
submitted  the  question  whether  the  injury  oc- 
curred through  negligence  of  defendants  not  al- 
leged, judgment  for  plaintiff  could  not  be  sus- 
tained, although  the  evidence  upon  the  ground 
allegeti  warranted  recovery,  since  it  could  not 
be  learned  upon  which  ground  the  verdict  rest- 
ed.—Pipe  V.  New  York  State  Rys.,  172  N.  Y.  S. 
838. 

(J)   Decisions    of   Intermediate    Courts. 

<3=s>  1094(5)  (N.Y.)  On  appeal  from  judgment  of 
Appellate  Divison,  reversing  judgment  of  lower 
court,  a  finding  of  fact  by  lower  court,  not  re- 
versed by  Appellate  Division,  is  conclusive  on 
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Court  of  Appeals.— Baker  y.  Ancient  Order  of 
Hibernians.  120  N.  B.  733.  224  N.  Y.  363. 

(K)   Snbseanent  Appeals. 

€=>I097(5)  (N.Y.Sup.)  Where  Appellate  Diri- 
sion  reversed  Appellate  Term,  which  held,  on 
appeal  from  Munjcipal  Court,  that  decision  of 
latter  court,  granting  new  trial  on  theory  that 
defendant's  chauffeur  was  not  engaged  in  his 
master's  bi^^iness,  was  erroneous,  on  appeal 
to  Appellate  Term  after  a  new  trial  resulting 
in  judgment  for  plaintiff  on  practically  same 
state  of  facts,  judgment  will  be  reversed,  and 
rendered  for  defendant,— Bogorad  v.  Dix,  172 
N.  Y.  S.  489. 

XVU.  DETERMXNATION  ANB  BISPOi 
SITION  or  GAUSZL 

(B)  AArmanee. 

«©=s>ll40(2)  (N.Y.Sup.)  Even  where  punitive 
damages  are  recoverable,  an  excessive  verdict 
may  be  reduced.— Schwartz  v.  Chatham  &  Phe- 
nix  Nat.  Bank  of  City  of  New  York,  172  N. 
Y.  S.  782. 

(C)   Modifloatlon. 

^=>  1 1 52  (N. Y.Sup.)  The  Appellate  Division,  on 
appeal  from  judgment  setting  aside  mother's 
conveyances  and  assignment  of  mortgage  to  son, 
may  modifv  judgment,  under  Code  Civ.  Proc  | 
1317,  by  declaring  the  transactions  subject  to 
a  trust,  in  favor  of  the  mother  for  life,  instead 
of  annulling  them  as  fraudulent  and  void,  al- 
though the  complaint  did  not  ask  for  such  spe- 
cial relief.— Lenge  v.  Lange,  172  N.  Y.  S.  846. 

(F)    Mandate    and    Proceedinar*   in    Lower 
Court. 

^=»  121 2(4)  (N.Y.Sup.)  Where  case  was  remit- 
ted to  Special  Term  b^  Appellate  Division  to 
ascertain  damages,  which  plaintiff  lessee  suf- 
fered by  reason  of  manner  in  which  defendant 
lessor  made  alterations,  and  to  render  money 
Judgment,  Special  Term  had  no  power  to  go 
beyond  such  limited  action. — Ginsburg  v.  F. 
W.  Woolworth  Co.,  172  N.  Y.  S.  575. 

XVni.   lilABIIilTIES   ON  BONBS  AND 
UNDERTAKINGS. 

$=3>I245  (N.Y.Sup.)  Complaint  in  action  against 
surety  on  appeal  undertaking  given  pursuant 
to  Code  Civ.  Proc.  §§  1326,  1327,  conditioned 
that  appellant,  if  unsuccessful,  would  pay  costs 
and  judgment,*  was  defective  for  failure  to  al- 
lege judgment  had  not  been  paid  by  appellant, 
though  alleging  no  part  had  been  paid  by  sure- 
ty.—-Fosdick  V.  Globe  Indemnity  Co.,  172  N. 
Y.  S.  725. 

APPEARANCE. 

See  Stipulations,  ^=»lt$. 

(8=dI9(4)  (N.Y.Sup.)  Where,  on  application  for 
injunction,  defendant  comes  into  court  and  op- 
poaos  the  injunction  on  the  merits,  he  thereby 
submits  himself  to  the  jurisdiction  of  the  court, 
although  having  made  no  "appearance,"  within 
the  meaning  of  Code  Civ.  Proc.  §  421. — Metal 
Shelter  Co.  v.  Fosdick,  172  N.  Y.  S.  273. 
^=>24(5)  (N.Y.Sup.)  Summons  having  been 
served  by  mail  on  superintendent  of  insurance, 
notice  of  appearance  by  four  joint  fire  insurers, 
required  to  appear  in  response  to  such  serv- , 


ice,  in  order  to  plead  statnte  of  Umitatioiij, 
cannot  be  construed  as  waiver  of  insofBciency, 
under  Code  Civ.  Proc.  i  432,  of  summons  upon 
agents  of  two  of  inanrers,  particularly  where 
insurers  had  no  knowledge  of  attempted  service 
on  agenta.— Oallin  y.  AUemannia  Fire  Ins.  Co.. 
172  N.  Y.  S.  662. 

ARBITRATION  AND  AWARD. 

See  Action,  ^=:>25. 

ARCHITECTS. 

See  Libel  and  Slander,  9=»42. 

ARMY  AND  NAVY. 

See  Interpleader,  ^=»38;   War,  ^=>4. 

ARREST. 

See  Divorce,  ♦=>268;    Highways,  «=>18ei. 

I.  IH  OlVn.  ACTIONS. 

®=»33  (N.Y.Sup.)  Defect  in  order  of  arrest, 
that  it  does  not  conform  to  Code  Civ.  Proc.  i 
561,  in  that  it  does  not  direct  defendant  to  be 
held  in  bail  in  a  specified  sum,  may  be  cured 
under  section  723.— Globe  Leaf  Tobacco  Co.  v. 
Luckhurst,  172  N.  Y.  S.  256. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  ^s>369;    Trial,  ^=^252. 

ASSESSMENT. 

See  Taxation,  «=s>355-493. 

ASSIGNMENTS. 

See  Easements,  ^=>24;  Injunction,  ^=>75; 
Landlord  and  Tenant,  «=»109,  188;  States, 
«=»94;    Trusts,  <S=»13,  94,  147. 

.   I.  REQUnSXTES  ANB  VAUDTTS-. 

(A)  Property,  Bstates,  mmd  Riflrltta  Assln* 
able. 

^=»7  (N.Y.Sur.)  A  grandson's  interest  in  prop- 
erty held  in  trust  for  hia  aont  during  her  life 
under  the  will  of  his  grandfather,  the  aunt's 
father,  being  neither  vested  nor  contingent, 
was  not  assignable.— In  re  Qurlita,  172  N.  Y. 
S.  523. 

^=98  (N.Y.Sur.)  The  assignment  of  a  apes  sue- 
cessionis  is  contrary  to  public  policy,  within 
Personal  Property  Law,  f  41,  subd.  3,  making 
claims  and  demands  in  contravention  of  public 
policy  nontransferable.— In  re  Zimmerman's 
WUl,  172  N.  Y.  S.  80. 

^s>23  (N.Y.Sup.)  Claims  under  a  contract  for 
the  sale  of  partnership  interest  to  the  remain- 
ing partners  are  assignable. — Oohn  v.  King,  172 
N.  Y.  S.  288. 

(C)  Validity. 

^=>69  (N.Y.Sur.)  Where  expectant  heir  assign- 
ed her  interest  in  ancestor's  estate  prior  to  an- 
cestor's death,  ratification  of  assignment  in 
writing  executed  subsequent  to  ancestor's  death 
may  operate  as  new  assignment. — In  re  Zim- 
merman's Will,  172  N.  Y.  S.  80. 
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m.   &IOHT8  AKB  U ABILITIES  OF 
PARTIES. 

^=s>IOO  (N.Y.Snp.)  An  assignee  of  a  contract 
for  the  side  of  a  partnership  interest  to  the  re- 
maining partners  takes  the  claim  subject  to 
existing  equities  against  his  assignor,  includ- 
ing oifsets  in  favor  of  the  firm.— Cohn  v.  King, 
172  N.  Y.  S.  288. 

ASSOCIATIONS. 

See    Attorney   and   Client,   *=»49;    Beneficial 
Associations;    libel  and  Slander,  ^=p7,  44. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ATTACHMENT. 

See  GourtSt  ^=s>15;   Mandamns,  «a»74. 

HI.   PROGEEBINGS   TO   PttOCtTRE. 
(B)  Allldavlto. 

^=>il9  (N.T.Sup.)  An  affidavit  in  attachment 
of  hay  alleged  to  have  been  removed  by  defend- 
ant without  plaintiffs  consent,  and  attempted 
to  be  shipped  out  of  the  state  without  payment 
made,  when  considered  in  connection  with  the 
complaint,  alleging  the  removal  to  be  with  in- 
tent to  defraud  the  owners,  showed  cause  for  is- 
suing a  warrant  of  attachment,  under  Code  Civ. 
Proc.  I J636,  Bubd.  2.— Ingalls  v.  Nutter.  172  N. 
Y.  S.  210. 

An  affidavit  in  attachment  of  bar  alleged  to 
have  been  removed  from  plaintiff's  premises 
without  payment  being  made,  to  be  shipped  to 
another  state,  in  connection  with  the  complaint, 
alleging  that  the  removal  was  with  intent  to 
cheat  and  defraud  the  owners,  showed  a  cause 
of  action  for  wrongful  conversion  of  personal 
property,  under  Code  Civ.  Proc.  §  636,  subd. 

(O  Seevrlty. 

^=dI36  (N.Y.Snp.)  The  undertaking  for  a  war- 
rant of  attachment,  failing  to  state  that  the 
sureties  are  householders  or  freeholders,  as  re- 
quired by  Code  Civ.  Proc.  §  812,  may  be  amend- 
ed after  issuance,  nunc  pro  tunc,  pursuant  to 
section  723,  by  the  addition  of  such  statement 
—Ingalls  V.  Nutter,  172  N.  Y.  S.  210. 

IV.  WBIT  OB  WARTtANT. 

^=9154  (N.Y.Sup.)  A  warrant  of  attachment 
for  unlawful  removal  of  hay  with  intent  to  ship 
it  out  of  the  state  without  payment,  being  suffi- 
cient to  show  a  conversion  and  attempted  re- 
moval from  the  state,  was  amendable,  under 
Co<le  Civ.  Proc  §  723,  by  addition  of  an  alle- 
gation that  the  removal  was  with  intent  to  de- 
fraud creditors,  to  make  it  comply  with  section 
641,  and  section  636,  subd.  2.— Ingalls  v.  Nut- 
ter. 172  N.  Y.  S.  210. 

Vn.    QUASHING.    VACATING.    BISSO- 
I^UTION.  OR  ABANDONMENT. 

^=9236  (N.Y.Sup.)  A  motion  to  vacate  a  war- 
rant of  attachment,  when  founded  only  on  the 
papers  on  which  it  was  granted,  most  be  made 
to  the  court,  or,  if  the  warrant  was  granted  by 


a  judge  out  of  court,  to  such  judge,  in  view  of 
Code  Civ.  Proc.  §)  241,  683.— Ingalls  v.  Nut- 
ter, 172  N.  Y.  S.  ao. 

^=»249  (N.Y.Sup.)  Where  a  defendant  pre- 
sents no  affidavit  in  support  of  its  motion  to 
vacate  an  attachment,  the  plaintiff  is  entitled 
to  the  benefit  of  all  legitimate  infercQces  to  be 
drawn  from  the  facts  alleged~in  the  complaint 
—Commonwealth  Mortgage  Co.  v.  Le  Roy  Sar- 
gent &  Co.,  172  N.  Y.  S.  5»4. 

ATTORNEY  AND  CLIENT. 

See  Abatement  and  Revival,  ^=»5;  Discovery; 
Injunction,  ^=3137 ;  Judgment,  ^=>564,  577; 
Receivers,  «=>194;   Wills,  «=s>416. 

I.  THE   OFFICE   OF  ATTORNET. 
(C)   Saspenalon    mmiL    DIabarmeat. 

^=»38  (N.Y.Sup.)  Personal  letters  of  attorney 
to  other  persons,  not  warranted  by  personu 
or  business  relations,  requesting  that  they  give 
him  law  business,  using  follow-up  methods  and 
persistent  solicitation,  held  to  violate  the  twen- 
ty-seventh canon  of  the  Code  of  Ethics,  and  to 
merit  censure.— In  re  Gray,  172  N.  Y.  S.  648. 
$=>49  (N.Y.Sup.)  Power  of  court  in  which  ac- 
tion is  brought  to  inquire  whether  an  attor- 
ney appearing  before  it  is  one  of  its  officers, 
entitled  to  appear  and  present  issues,  may  be 
exercised  on  court's  own  motion,  however  it 
may  have  been  informed.— Post  v.  Louis,  172 
N.  Y.  S.  561. 

On  appeal  from  denial  by  County  Court  of 
local  bar  association's  motion  for  leave  to  in- 
tervene and  for  dismissal  of  complaiut,  on 
ground  that  plaintiff's  attorney  is  employed  by 
corporation  practicing  law.  Appellate  Division 
will  not  reverse,  and  thus  impose  upon  County 
Court,  an  amicus  curise.  the  bar  association, 
whose  advice  it  has  dechned.— Id. 

IV.  COMPENSATION  ANB  LIEN  OF 

ATTORNET. 

(A)   Feea   and    Other   Remaneratlon. 

<^=9t58  (N.Y.Sup.)  Where  plaintiff's  attorney 
seeks  to  recover  from  defendants  compensation 
for  services  after  settlement  without  his 
knowledge,  the  proper  procedure  is  thp  filing  of 
a  petition  by  the  attorney,  and  a  trial  in  open 
court,  or  by  reference  in  the  usual  way,  of  the 
issues  raised  by  defendants'  answer.— Freed - 
man  v.  Kahn,  172  N.  Y.  S.  98. 

(B)   Lien. 

«S=»I92(1)  (N.Y.Sup.)      Although  Judiciary 

I^w,  §§  474,  475,  give  an  attorney  a  lien  on 
property  recovered,  attorney  for  plaintiff  is  not 
entitled  to  enforce  his  lien,  where  defendant 
has  brought  another  action,  alleging  a  partner- 
ship and  demanding  an  accounting,  and  ob- 
tains an  injunction  against  a  third  party,  who 
holds  property  originally  under  litigation,  from 
paying  it  to  plaintiff,  until  the  final  determina- 
tion of  the  suit— Smith  v.  First  Nat.  Bank, 
172  N,  Y.  S.  595. 

AUCTIONS  AND  AUCTIONEERS. 

See  Sales,  ^=5>479. 
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AUTOMOBILES. 

See  Appeal,  <5=>1062;  Evidence,  ^=>123,  357, 
478;  Explosives,  ^=>7;  Highways,  cd^'lSO, 
197,  213;  Livery  Stable  and  Garage  Keep- 
ers, ^;=>7;  Master  and  Servant,  <d=>302, 
330,  3G1;  Municipal  Corporations,  t8=»70t>; 
Negligence.  «e=»93-  New  Trial,  €=>108; 
Pleading,  ^=>67,  428;  Principal  and  Agent, 
<8=»101;  Sales,  «S=>405;  Street  Railroads, 
<8S=>113,  118. 

BAIL 

See  Arrest,  ^=>33;    Execution,  ^=^402. 

BAILMENT. 

See  Explosives,  ^=>7;  Pleading,  «=»67;  Tax- 
ation, «=s>533. 

BANKRUPTCY. 

See  Carriers,  ^=:»89.   • 

m.  ASSioNMEirr,    administra- 
tion,   AND    DISTRIBUTION    OF 
BANKRUPT'S  ESTATE. 
(D)   AdmlnUtratlon    of    Uatatc. 

$=>268  (N.Y^Sup.)  Where  defendant  sold  goods, 
part  of  which  he  delivered,  and  the  purchaser 
failed  to  pay  for  them  and  was  declared  bank- 
rupt, and  plaintiff,  on  his  offer  to  pay  45  per 
cent,  to  receiver,  was  awarded  all  the  assets  of 
the  bankrupt,  he  could  not  maintain  action  for 
failure  to  deliver  the  balance  of  the  goods  with- 
out tendering  the  price  of  such  balance,  and  al- 
so the  price  of  the  goods  delivered,  less  perhaps 
the  45  per  cent,  paid  to  receiver. — Wolins  v. 
Conrad,  172  N.  Y.  S.  216. 

V.   RIGHTS,  REMEDIES.  AND  DIS- 
CHARGE OF  BANKRUPT. 

<@=s>433(7)  (N.Y.Sup.)  Plaintiff's  judgment  was 
scheduled  by  bankrupt,  and  plaintiff  satisfied  it 
of  record  on  assignment  by  the  bankrupt  of 
a  judgment  against  third  persons,  in  violation 
of  Bankruptcy  Act,  §  29b,  forbidding  receipt  of 
property  from  bankrupt  after  filing  petition,  etc. 
Thereafter  he  asked  to  have  his  judgment  re- 
instated for  defendant's  fraudulent  representa- 
tions as  to  the  judgment  assigned.  Held,  be- 
cause of  the  fraud  of  both  parties,  they  would 
be  left  in  the  same  position  as  they  were  after 
satisfaction  of  judgment,  and  debt  is  discharged, 
under  Bankruptcy  Act,  §  17.— Wetter  v.  Russell, 
172  N.  Y.  S.  224. 

BANKS  AND  BANKING. 

See  Bills  and  Notes,  ^=>405;  Evidence.  ($=:»23; 
Executors  and  Administrators,  ^=»f)6;  In- 
sane Persons,  <g=>4i3;  I/ibel  and  Slander, 
«©=»7,  44,  71.  121;  Payment,  <@=>67;  Sub- 
rogation, ^=»7. 

III.   FUNCTIONS  AND  DEALINGS. 
(C)    Deposits. 

«@=>I48(2)  (N.Y.Sup.)  Where  city  employ^  by 
fraudulent  means  procured  signature  of  cham- 
berlain to  checks  made  payable  to  fictitious 
names,  and  afterwards  indorsed  names  and 
cashed  checks  finally  paid  by  defendant  bank 


out  of  laty's  deposit,  defendant  would  be  liable 
to  city  for  amount  of  checks;  indorsements  be- 
ing forgeries  under  Penal  Law,  f  883.— National 
Surety  Co.  v.  National  City  Bank  of  Brooklyn, 
172  N.  Y.  S.  413. 

«=>I48(2)  (N.Y.Sup.)  Drawee  bank  is  not  lia- 
ble to  corporation  for  paying  corporation's 
check,  which  corporation  was  induced  to  make 
payable  to  L.,  a  name  adopted  by  6.  its  treas- 
urer, by  fraudulent  representation  of  6.,  that 
he  had  purchased  goods  of  L.  for  the  corpo- 
ration, and  which  check  G.  indorsed  in  the 
name  of  L.— P.  &  G.  Card  &  Paper  Ck).  v. 
Fifth  Nat.  Bank.  172  N.  Y.  S.  688. 

(D)  Oolleetlon*. 

^=»I56  (N.Y.Sup.)  The  payee,  by  depositing  a 
check  in  a  bank  other  than  a  drawee  bank, 
constitutes  such  bank  his  agent  to  make  pres- 
entation to  the  drawee  bank.— McEwen  Bros. 
V.  Cobb,  1T2  N.  Y.  S.  44. 

<F>  Sxeltaiijre>  Moneyt  Seoiurlties,  and  In- 
veatmentii. 

<©=>l88i/2  (N.Y.Sup.)  Statement  of  defendant, 
when  receiving  money  for  tnuksmission  to  a 
country  at  war,  that  it  might  be  two  months, 
but  probably  would  not  be  more,  before  it  could 
produce  a  receipt  that  the  money  had  been  rt^ 
ceived,  is  not  an  agreement  to  return  it  if  a  re- 
ceipt be  not  received  in  two  months. — Herzog 
V.  Transatlantic  Trust  Co.,  172  N.  Y.  S.  394. 

A  "private  banker"  being  defined  by  Banking 
Law,  §  2,  as  an  "individual,**  a  corporation  is 
not  subject  to  section  167,  which  provides  that 
where  money  is  received  for  transmission  to  a 
foreign  country  by  a  private  banker,  the  burden 
of  proof  in  an  action  to  recover  the  same  for 
failure  to  deliver  shall  be  upon  the  banker  to 
show  that  delivery  was  made.— Id. 

Before  any  duty  of  showing  delivery  rests  on 
defendant,  sued  for  nondelivery  of  money  re- 
ceived of  plaintiflF,  in  December,  1916,  for  trans- 
mission to  Austria,  plaintiff  must  introduce  ev- 
idence of  what  constituted  a  reasonable  time 
for  delivery,  in  view  of  the  war  condition  ob- 
taining during  the  period  involved. — ^Id. 
<8=»l  881/2  (N.Y.Sup.)  Action  for  breach  of  con- 
tract to  transmit  money  to  a  place  in  Russia  is 
prematurely  brought  at  such  time  that  defend- 
ant has  not  had  proper  opportunity  to  procure 
proofs  of  occurrences  in  Russia,  which  has  been 
for  some  time  in  a  chaotic  condition  of  an- 
archy.—Rosenblatt  V.  Josephsohn,  172  N.  Y. 
S.   719. 

<&=>I92  (N.Y.Sup.)  Plaintiff,  after  buvinp  of 
defendant  a  draft  for  rubles  on  its  iRussian 
correspondent,  having  returned  it,  and  defend- 
ant having  accepted  it,  for  cancellation,  was 
entitled  to  recover,  not  what  he  paid  for  it,  nor 
its  value  at  time  of  action,  but  its  value  when 
the  transfer  of  credit  back  to  defendant  be- 
came effective.— Gelfand  v.  State  Bank,  172  N. 
Y.  S.  99. 

V.    SAVINGS  BANKS. 

<g=»30l(4)  (N.Y.Sup.)  A  savings  bank  was  not 
negligent  in  paying,  without  searching  inquiry, 
money  from  a  guardian's  trust  fund  to  onr 
presenting  guardian's  passbook  with  surety's 
approval  stamped  on  the  order,  and  commis- 
j  sioner  of  deeds'  certificate,  regular  on  its  face, 
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attached  to  order,  certifying  crow  mark  as 
Hignature  of  guardian.— Myerowicb  v.  Bmi- 
grant  Industrial  Sav.  Bank,  172  N.  Y.  S.  540. 

Savings  bank,  paying  money  from  guardian's 
trust  dej^Oilt  to  one  wrongfully  in  possession 
of  passbook,  upon  an  order  not  approved  by  the 
guardian's  surety,  although  knowing  such  ap- 
proval was  required,  was  negligent. — Id. 

Where  the  course  of  dealing  required  that 
withdrawals  from  a  guardian's  trust  fund  be 
paid  only  upon  surety's  approval,  savings  bank 
was  not  relieved  from  liability  for  payment  to 
wrong  person  upon  an  order  not  approved  by 
the  surety,  by  commissioner  of  deeds'  certifi- 
cate that  cross  mark  aignature  attached  to  the 
order  was  that  of  guardian.— Id. 

A  bank,  with  knowledge  of  requirement  of 
surety's  approval  of  orfler  for  withdrawing 
guardian's  deposit  of  trust  funds,  is  not  freed 
from  inference  of  negligence  in  paying  to 
wrong  x>erson',  by  showing  that  tiie  guardian 
withdrew  a  sum  from  another  guardianship  ac- 
count without  surety's  approval. — Id. 
<@=>305  (N.Y.Sup.)  The  provision  of  Banking 
I^aw,  §  248,  as  amended  by  Laws  1916,  c.  164, 
giving  savings  banks  the  privilege  of  suspend- 
ing payments  for  60  days,  is  to  protect  them 
during  i>anic8,  and  does  not  authorize  delay- 
ing payment  to  investigate  depositor's  signa- 
ture.—Myerowicfa  V.  Emigrant  Industrial  Sav. 
Bank,  172  N.  X.  S.  540. 
<g=>306(3)  (N.Y.Sup.)  Assuming  that  defendant 
in  action  to  recover  money  on  deposit  in  sav- 
ings bank  was  entitled  to  notice  of  a  proceed- 
ing to  make  other  claimants  of  fund  parties 
defendant  nnder  Banking  Tjaw,  S  250,  an  ex 
parte  order  so  doing  must  stand  until  vacated 
upon  application;  court  having  jurisdiction  of 
parties  and  subject-matter. — Szirtes  v.  Bly,  172 
N.  Y.  S.  802. 

BAR  ASSOCIATION. 

See  Attorney  and  Client.  #sp4&. 

BASEBALL 

See  Sunday,  ^=»2,  6. 

BENEFICIAL  ASSOCIATIONS. 

«©=9l6  (N.Y.Sup.)  Fnder  Laws  1874,  c.  539,  in- 
corporating State  Council  of  Order  of  tJuited 
American  Mechanics,  and  under  its  constitu- 
tion (article  12,^  §  3),  prohibiting  division  of 
funds  of  subordinate  council  among  members, 
such  funds  so  divided  on  dissolution  of  subordi- 
nate council  could  be  recovered  by  state  coun- 
cil, though  it  had  established  no  sick  or  funeral 
fund  which  members  of  subordinate  council 
claimed  divided  fund  constituted.— State  Coun- 
cil of  Order  of  United  American  Mechanics  of 
State  of  New  York  v.  Hotaling,  172  N.  Y.  S. 
501. 

BILLS  AND  NOTES. 

See  Banks  and  Banking.  C=»156,  192;  Chat- 
tel Mortgages,  <Ss»201;  Corporations,  ^=» 
522  j  Evidence,  «@=>184;  Executors  and  Ad- 
ministrators. ^b^456;  I/ibel  and  Slander,  €x=» 
7,  44,  71,  121;  Mechanics'  liens,  ^==>211; 
Names,  <&=»10;  Partnership.  ^=:9239;  Pay- 
ment,  ^=s»67;    Sales,  ^=»481;    Subrogation, 


«=»7;  Taxation.  «»867;  Telegraphs  and 
Telephones,  €S»47;  Trial,  *=»26,  141;  Ven- 
dor and  Purchaser,  ^a»2o6. 

VI.   FB3BSEKTBIENT,  ]>EBCA1IB«  HO- 
TICE.  AMD  PROTEST. 

<&=»404(1)   (N.Y.Sup.)  Payee  is  bound  to  pre- 
sent a   check  to  the  bank   upon  which  it  is 
drawn    within    a    reasonable     time.— McEwen 
Bros.  V.  Cobb,  172  N.  Y.  S.  44. 
<e;=»4€5  (N.Y.Sup.)  The  sending  of  a  check  by 

Sayee,  or  his  agent,  by  mail  directly  to  the 
rawee  bank,  is  not  a  complete  presentation 
for  payment— McEwen  Bros.  v.  Cobb,  172  N. 
Y.  a.  44. 

Vm.  ACTIONS. 

^a»5l9  (N.Y.Sup.)  In  an  action  on  an  instru- 
ment purporting  to  be  for  the  payment  of  mon- 
ey, evidence  held  to  show  that  the  instrument 
was  given,  not  to  evidence  a  debt  to  be  repaid 
in  cash  by  defendant,  bnt  to  represent  an 
amount  of  stock  the  beneficial  ownership  of 
which  was  in  plaintiff.— Van  Der  Veer  v.  Theile, 
172  N.  Y.  S.  628. 

«s»524  (N.Y.Sup.)  It  is  error  to  render  a  judg- 
ment in  favor  of  the  holder  of  an  unindorsed 
note  payable  to  another,  on  the  presumption 
that  mere  possession  establishes  a  holding  in 
due  course;  there  being  no  other  proof  of  trans- 
fer.—Korn  V.  Davis,  172  N.  Y.  S.  440. 
^=»537(6)  (N.Y.Sup.)  Where  purchaser  of 
note  was  related  to  an  officer  of  payee  corpora- 
tion, had  no  apparent  large  means,  was  not  en- 
gaged in  the  business  of  diseountiog  notes,  and 
did  not  know  the  maker  of  the  note,  the  court 
erred  in  not  submitting  the  question  of  good 
faith  to  the  jury,  although  plamtiff's  testimony 
that  he  was  a  purchaser  in  good  faith  was  not 
contradicted.— Breakstone  v.  Wolfinger  &  Las- 
berg  Bldg.  Co..  172  N.  Y.  S.  158. 
^=>537(8)  (N.Y.Sup.)  In  action  for  balance  of 
indebtedness  evidenced  by  notes,  whether  pay- 
ment of  $80  over  agreed  monthly  payment  of 
$40  was  made  by  defendants  in  particular 
month  held  for  jury.— Catti  v.  Pontelos,  172  N. 
Y.  S.  138. 

BONDS. 

Sec  Appeal.  ^=>S87,  1245;  Execution,  <©=5>407; 
Intoxicating  liquors,  ^=»88,  146;  Judgment. 
<&=»654;  Railroads,  <@=9l44,  210;  WiUs,  <§;=» 
366,  368,  684. 

m.  NEOOTIABHiITTAKD  TRANSFER. 

^=»95  (N.Y.Sup.)  Where  railroads  consolidat- 
ed under  Laws  1890.  c.  565,  §§  70-73,  purchas- 
ers of  securities  of  the  consolidated  railroad 
must  be  presumed  to  have  known  the  law  and 
to  have  purchased  securities  in  the  light  of 
section  73,  providing  that  the  constituent  rail- 
roads should  remain  in  being  for  purpose  of 
meeting  obligations  of  creditors  and  lienors. — 
Smith  V.  Pacific  Improvement  Co.,  172  N.  Y. 
S.  65. 

BONUS. 

See  Master  and  Servant,  ^=:>385. 

BOTTLES. 

See  Trade-Marks  and  Trade-Names,  ^=:»72. 
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BOUNDARIES. 

See  Navigable  Waters,  ^=:>37. 

BREACH  OF  THE  PEACE 

<g=>l  (N.Y.Co.Ct)  Refusal  of  a  pastor  to  com- 
ply with  mayor's  proclamation  for  the  ringing 
oT  church  bells  to  celebrate  the  victory  of  the 
American  and  Allied  troops  in  France,  even  if 
a  riot  resulted  therefrom,  did  not  violate  Penal 
Law,  §  43,  providing  that  person  who  wrong- 
fully commits  act  disturbing  public  peace,  for 
which  no  other  punishment  is  expressly  pre- 
scribed, is  guilty  of  a  misdemeanor.— People  v. 
Heinlein,  172  K  Y.  S.  669. 

BREATH. 

See  Municipal  Corporations,  ^=»706. 

BROKERS. 

See  Contracts,  <S==>79;    Corporations,  <5=»116; 
Taxation,  ^=s>103. 

m.   DUTIES  AKD  UABILITIES  TO 
PRINCIPAL. 

«=»38(7)  (N.T.Sup.)  A  broker  who  obtained 
rightful  custody  of  stocks  of  depreciating  value 
is  chargeable  in  an  action  for  conversion  with 
the  value  of  the  stock  at  the  time  of  demand 
by  plaintiff  and  refusal  to  deliver.— Noble   v. 


faC 


172  N.  Y.  S.  139. 


IV.   OOMPEKSATIOlf  AND  LIEN. 

<S=>49(1)  (N.Y.Sup.)  Where  plaintiff,  engaged 
by  defendant  to  procure  a  lease,  called  up  the 
owner,  who  referred  him  to  a  lawyer,  from 
whom  defendant  procured  acceptance  of  terms 
offered  by  defendant,  commission  was  earned, 
although  ow4ier  of  premises  had  given  no  writ- 
ten authority  to  lease;  Real  Property  Law,  §| 
131,  140,  242,  re<^uiring  power  to  pass  an  es- 
tate to  be  in  writmg,  not  applying.— Grossman 
V.  Greenspan,  172  N.  Y.  S.  343. 
<@=349(1)  (N.Y.Sup.)  Contract,  whereby  plain- 
tiff was  to.  have  a  commission  for  selling  bonds 
and  stock  of  a  company  owned  by  defendant, 
entitled  him  to  nothing  for  interesting  a  party 
who  purchased  the  company's  property  at  fore- 
closure sale,  from  proceeds  of  whiclx  defendant 
received  a  dividend  on  the  bonds.— Clarke  v. 
Boker,  172  N.  Y.  S.  417. 

^=952  (N.Y.Sup.)  Where  plaintiff,  suing  for 
having  procured  lessee,  failed  to  establish  any 
meeting  of  minds  of  defendant  and  lessee  in 
making  any  valid  agreement  on  terms  on  which 
plaintiff  testified  defendant's  agent  authorized 
him  to  lease,  plaintiff  failed  to  make  cause  of 
action.— Eckstein  v.  Youngs  Mill  Corporation, 
172  N.  Y.  S.  354. 

^=>54  (N.Y.)  Where  broker,  employed  to  sell 
land,  found  purchaser  ready,  willing,  and  able 
to  buy  property  who  entered  into  contract  with 
owner,  broker  was  entitled  to  commissions, 
though  title  did  not  pass.— John  Reis  Co.  v. 
Zimmerli.  120  N.  B.  692,  224  N.  Y.  351. 
^=»75  (N.Y.)  Where  broker,  having  earned  com- 
mission by  procuring  purchaser  of  real  estate, 
agreed  to  wait  for  payment  until  title  passed, 
but  there  was  no  agreement  by  owner  to  do  that 
which  he  was  not  legally  obliged  to  do,  the  agree- 


ment was  unenforceable  for  want  of  considera- 
tion.—John  Reis  Co.  y.  Zimmerli,  120  N.  £.  692, 
224  N.  Y.  351. 

V.  ACTIONS  FOB   COMPENSATION. 

^=:»88(1)  (N.Y.Sup.)  In  action  for  commis- 
sions on  sales  of  merchandise,  AeZdt  that  plain- 
tiff was  entitled  to  go  to  the  jury  only  on 
questions  whether  he  procured  a  named  sale 
and  whether  another  order,  althongh  not  ship- 
ped and  paid  for,  came  within  the  scope  of  con- 
tract—Aronowita  V.  lAmport,  172  N.  Y.  8. 
261. 

BURGURY. 

II.  PROSECUTION  ANB  PUNISHMENT. 

^Es>4l(l)  (N.Y.Sup.)  Evidence  held  insufficient 
to  sustain  a  conviction,  under  Penal  Law,  i 
405,  for  entering  a  building  under  circumstanc- 
es not  amounting  to  burglary,  with  intent  to 
commit  felony,  larceny,  or  malicioas  mischief.^ 
People  V.  Mantin,  172  N.  Y.  S^  371. 

CABLE  TRANSFER. 

See  Telegraphs  and  Telephones,  ^=»47. 

CANALS. 

I.  ESTABLISHMENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

®=>I8  (N.Y.Sup.)  In  action  for  damages  sus- 
tained by  claimant  between  certain  dates  by 
reason  of  the  flooding  of  quarry  lands  alleged 
to  have  been  caused  by  blasting  in  canal  bed, 
court  finding  that  water,  which  was  in  claim- 
ant's quarry  during  period  covered  by  claims 
in  suit,  was  2S/24  canal  water,  and  came  from 
the  canal  operated  by  defendant  state,  held  not 
supported  by  the  proofs,— Ford  v.  State,  172 
N.  Y.  S.  468. 

CANCELLATION  OF  INSTRUMENTS. 

See  Appeal,  <S=3»1152;  Contracts.  <S=»254; 
Courts,  ^=»188;  Damages,  ^=:>12;  Deeds. 
«=»196;  Evidence,  «®=»208;  Master  and 
Servant,  «=>21,  40;  Mortgages,  <©=»608%. 

CARRIERS. 

See  Commerce;  Courts,  ^=»97;  Damages,  ©=> 
32;  Equity,  «=>66;  Evidence,  <8=>93,  318; 
Master  and  Servant,  «=»111,  129,  375;  Mu- 
nicipal Corporations,  ^=»70tt:  Principal  and 
Agent,  <S=>190;   Trial,  <3=»lt>2,  252. 

I.   CONTROI.  ANB  BE01TI.ATI0N  OF 

COMMON  CARRIERS. 

(A)  In  Ctoneral. 

^!=>\2{9)  (N.Y.Sup.)  That  a  railway  company 
cannot  operate  its  railway  at  a  certain  rate  of 
fare  without  loss  does  not  constitute  an  excuse 
for  failing  to  discharge  its  duty  to  the  public, 
arising  on  'contract  voluntarily  assumed. — Pub- 
lic Service  Commission,  Second  Dist.,  v.  In- 
ternational Ry.  Co.,  172  N.  Y.  S.  551. 

In  regard  to  the  modification  or  abrogation 
of  contract  obligations  voluntarily  assumed, 
public  service  corporations  stand  on  the  same 
footing  as  individuals.— Id. 

That  the  employes  of  a  public  service  cor- 
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porftti<m  demitBd  w%gm  wUoh  the  corpontiiin 
regards  as  escessiye  does  not  relieye  it  from 
its  contract  obiigations  to  tbe  public— Id. 

XL.  OARRIAQE  OF  600B8. 

(13)  Trauasportatfton   and   Deliver jr   by 
Carrier. 

C=s>89  (N.X.Sup.)  In  absence  of  notation  or  di- 
rection in  bill  of  lading,  carrier  need  not  pre- 
sume, on  refusal  of  consignee  to  accept,  that 
consignor  is  owner  of  goods,  and  need  not  no- 
tify him,  unless  in  the  particular  circumstances 
reasonable  care  requires  it.— Markowitz  v.  New 
York  Cent.  R.  Co.,  172  N.  Y.  S.  233. 

Even  if  bankruptcy  of  consignee,  coupled  with 
his  failure  to  accept,  be  a  special  circumstance 
requiring  carrier  to  give  notice  to  consignor, 
loss  because  of  the  goods  being  specially  made 
for  consignee,  and  having  no  market  value, 
<>ould  not  be  due  to  failure  to  give  the  notice, 
having  already  occurred. — Id. 
C=»94(4)  (N.Y.Sup.)  The  measure  of  damages 
for  carrier's  nondelivery  of  goods  is  the  dif- 
ference between  their  market  value  at  time 
and  place  for  delivery  and  when  they  were  of- 
fered back  to  shipper,  irrespective  of  cause  of 
rc»dnction  therein.— Freegood  v.  Barrett,  172 
N.  Y.  S.  353. 

OBS)   D«l«r  in  Transportation  or  DellT-err. 

C=>99  (N.Y.Sup.)  An  eitraordinary  congestion 
of  traffic  on  carrier's  lines,  when  carrier  accept- 
ed goods  for  shipment,  does  not  constitute  a 
defense  to  carrier's  liability  for  delay  in  ship- 
ment caused  thereby,  where  carrier,  knowing 
of  congestion,  and  of  impossibility  of  transport- 
ing goods  with  usual  dispatch,  at  time  of  ac- 
cepting goods,  failed  to  notify  shipper  there- 
of.—Bums  Grain  Co.  ▼.  Brie  R.  Co.,  172  N. 
Y.   S.  740. 

(I)  CoanectinsT  Carriers. 

^=9 1 75  (N.Y.Sup.)  If.  under  Interstate  Com- 
merce Act  Feb.  4.  1887,  I  20  (U.  S.  Comp.  St 
1910.  SS  8592.  8604a,  8604aa),  initial  carrier 
may  be  liable  for  failure  of  final  carrier  to  no- 
tify consignor  of  nonacceptance  by  consignee.  It 
\s  only  where  it  was  final  carrier's  duty  to  no- 
tify—Markowitz  v.  New  York  Cent.  R.  Co.,  172 
X.  Y.  S.  233. 

HI.   CARRIAGE  OF  IXTB  STOCK. 

^=s»2l3  (N.Y.Sup.)  Where  a  pair  of  wheels  on 
a  car  carrying  poultry  were  worn  through  the 
chill  or  tread,  due  to  continuous  wear,  and  not 
unfair  handling,  the  carrier  was  not  negligent, 
nor  was  there  unreasonable  delay,  where  the 
car  was  taken  from  the  train,  new  wheels  put 
on,  and  the  car  forwarded  on  the  next  fast 
freight;  total  loss  of  time  being  2  hours  and  42 
minutes.— Fleck  &  Hillman  v.  Delaware,  L.  & 
W.  R.  Co.,  172  N.  Y.  S.  129. 

IV.    CARRIAGE  OF  PASSENGERS. 

(A)   Relatloa  Betfreen  Carrier  and  Pas- 

Mensrer. 

^=s»240  (N.Y.Sup.)  Where  an  elevated  railway 
guard  stayed  on  train  after  duty  and  for  his 
own  purpose,  he  was  a  passenger.— Pierson  v. 
Interborough  Rapid  Transit  Co.,  172  N.  Y.  a 
492. 


(C)   Performanoc    ai    Contract    of   Trans- 
portatlan. 

^B»265  (N.Y.Sup.)  Where  a  passenger  depo» 
ited  a  valid  ticket,  she  was  entitled  to  proceed 
on  her  journey  without  molestation  from  the 
carrier,  or  being  charged  with  depositing  a 
bogus  ticket  by  the  ticket  chopper,  and  the  car- 
rier is  liable  where  the  ticket  chopper  seized 
her  and  detained  her,  whether  willfully  or 
through  error  of  judgment  or  otherwise,-r-Uahn 
V.  Interborough  Rapid  Transit  Co.,  172  N.  Y- 
S.  633. 

(D)  Personal  Injnries. 

<$=>3I6(4)  (N.Y.Sup.)  The  mere  happening  of 
a  collision  in  which  a  passenger  was  injured 
raised  a  presumption  of  negligence  in  operat- 
ing the  trains.— Pier  son  v.  Interborough  Uapid 
Transit  Co.,  172  N.  Y.  S.  492. 
^=9320(13)  (N.Y.Sup.)  In  action  for  injuries  to 
elevated  railroad  passenger,  when  another  pas- 
senger standing  dose  to  him  and  holding  to 
strap  fell  upon  him  as  train  took  curve  and 
strap  broke,  whether  strap  was  kept  in  reas«on- 
ably  safe  condition  was  a  jury  question.— Wyatt 
V.  Interborough  Rapid  Transit  Co.,  172  N.  X.  S. 

«=»'320(19)  (N.Y.Sup.)  In  action  against  ele- 
vated railroad  for  injuries  to  passenger  when 
a  stop  caused  side  door  to  dose,  granting  that 
stop  was  sudden  or  unusual,  it  was  for  jury  to 
determine  whether  train  actually  stopped  in 
manner  entirely  inconsistent  with  due  care  of 
motorman.— Zemmel  v.  Interborough  Rapid 
Transit  Co.,  172  N.  Y.  S.  162. 

CEMETERIES. 

See  Dead  Bodies,  ^=»5. 

CERTIORARI. 

See    Mandamus,    ^=*12;     Munidpal   Corpora- 
tions, ^=»218. 

I.   NATURE  AND  GROUNDS. 

<@=329  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
2140,  errors  in  rejection  or  reception  of  evi- 
dence should  be  disregarded  on  certiorari,  if 
the  tribunal  had  jurisdiction,  conducted  its 
proceedings  in  the  mode  required  by  law,  and 
bad  sufficient  competent  evidence  before  it  to 
authorize  the  determination  made.— People  ex 
rel.  Delaware  County  v.  State  Tax  Commission, 
172  N.  Y.  S.  446. 

U.  PROCEEDINGS  AND  DETER- 
MINATION. 

<§=»68  (N.Y.Sup.)  Under  Code  Civ.  Proc.  | 
2140,  a  determination  cannot  be  disturbed  on 
certiorari  as  against  weight  of  evidence,  un- 
less there  is  such  a  preponderance  against  it 
as  to  justify  setting  aside  a  jury's  verdict. — 
People  ex  rel.  Dnlaware  County  v.  State  Tax 
Commission,  172  N.  Y.  S.  445. 


CHANCERY. 


See  Equity. 
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CHARITIES. 

I.   CBEATIOH,   EXIS'TEKCE,   AHD   VA- 
UDITT. 

^=s>l8  (N.Y.Sur.)  A  bequest  of  a  balance  for 
"burial  and  expenses  and  masses,'*  where  no 
trustee  is  nam^,  does  not  fail,  but  the  lejcal 
title  thereto  vests  in  the  Supreme  Court.— In 
re  Welch,  172  N.  Y.  S.  349. 
<5=>22(1)  (N.Y.Sur.)  A  bequest  in  a  will  "to 
charity  $100,  to  be  distributed  by  Rev.  P.  J. 
O'ljoughlin,"  is  a  valid  gift  for  a  public  purpose, 
and  not  uncertain.— In  re  Welch,  172  N.  Y.  S. 
349. 

«©=>22(2)  (N.Y.Sur.)  A  bequest  *'to  charity 
$100,  to  be  distributed  by  Rev.  P.  J.  O'Lough- 
lin,"  held  to  create  a  valid  trust  in  such  person, 
for  the  purpose  of  distribution  in  chanty  ac- 
cording to  his  discretion.— In  re  Welch,  172  N. 
Y.  S.  349. 

<©=>22(5)  (N.Y.Sur.)  A  bequest  ,  of  $100  for 
masses  is  a  good  trust  for  a  religious  use. — In 
re  Welch.  172  N.  Y.  S.  349. 

II.   GONSTRUCTION,   ADMINISTRA- 
TION, AND  ENFORCEMENT. 

^==>35  (N.Y.Sur.)  A  bequest  of  a  "balance  for 
burial  and  expenses  and  masses,"  following  an- 
other specific  bequest  for  masses,  contemplates 
the  expenditure  for  such  purposes  of  such  sum 
as  shall  be  suitable  to  the  condition  in  life  of 
testator.— In  re  Welch,  172  N.  Y.  S.  349. 
<@==>47  (N.Y.Sur.)  Code  Civ*.  Proc.  §  2638,  em- 
powering the  Surrogate's  CJourt  to  appoint  suc- 
cessive trustees,  does  not  authorize  it  to  appoint 
a  trustee,  where  the  legal  title  to  the  trust  es- 
tate, constituting  a  charity,  vests  in  the  Su- 
preme Court— In  re  Welch,  172  N.  Y.  S.  340. 

CHATTEL  MORTGAGES. 

See  Taxation,  ^=s>867. 

m.   CONSTRUCTION  AND    OPERA- 
TION. 

(C)  Property  Mortffaflred,  and  Bstates  and 
Interests  of  Parties  Therein. 

^=>I29  (N.Y.Sup.)  A  chattel  mortgagee  ob- 
tains' a  defeasible  title,  which  becomes  absolute 
on  the  failure  of  the  mortgagor  to  pay  the  debt 
when  it  shall  become  due. — ^Altman  v.  Krum- 
holtz,  172  N.  Y.  S.  126. 

V.   RIGHTS  AND  REMEDIES  OF 
CREDITORS. 

<g=»l92  (N.Y.Sup.)  As  to  what  is  a  reasonable 
time  within  which  a  chattel  mortgage  should  be 
filed,  under  Lien  Law,  §  230,  making  such  mort- 
gages absolutely  void  if  not  filed  within  a  rea- 
sonable time,  is  a  question  of  fact,  to  be  de- 
termined on  the  evidence  in  each  caso.— Trimble 
v.  Broun-Green  Co..  172  N.  Y.  S.  726. 
^=s>20l(l)  (N.Y.Sup.)  It  cannot  be  said  as  a 
matter  of  law  that  six  days  was  an  unreason- 
able time  under  Lien  Law,  §  230,  to  delay  fil- 
ing of  a  chattel  mortgage,  as  against  a  prior 
note,  which  did  not  fall  due  until  after  date 
of  actual  filing.— Trimble  v.  Broun-Green  Co., 
172  N.  Y.  S.  726. 


Vm.  PAYMENT  OR  PEBFOIUICANCB 

OF  OONDITION,  REIiEASE,  AMD 

SATISFACTION. 

^=>240  (N.Y.Sup.)  If  chattel  mortgagee  seizes 
the  property  for  his  own  benefit,  and  not  mere- 
ly for  protection  of  his  own  security,  upon  the 
abandonment  of  the  mortgagor  of  the  propert3% 
then  to  the  extent  of  the  value  of  the  property 
taken  the  debt  itself  is  regarded  as  satisfied.— 
Altman  y.  Krumholts,  172  N.  Y.  S.  12a 

IX.  FORECLOSURE. 

^=»249  (N.Y.Sup.)  Where  a  mortgagee  of 
chattels  seizes  only  a  part  of  the  property,  h^ 
is  entitled  to  a  jud^rment  of  foreclosure  a;; 
against  chattels  remaining  in  the  hands  of  th«^ 
mortgagor.— Altman  v.  Krumholtz,  172  N.  Y.  S. 
126. 

^?=>255  (N.Y.Sup.)  Where  seller  foreclose.! 
purchase-money  mortgage  by  properlj  condurt- 
ed  foreclosure  proceeding,  it  was  immateriai 
that  at  same  time  seller  attempted,  and  fai'iO'i. 
to  comply  with  Personal  Property  Law,  §  *ui. 
as  to  retaking  property  conditionally  sold.— 
Lauer  v.  Matushek  &  Son  Piano  Co.,  172  N. 
Y.  S.  439. 

CHILDREN. 

See  Infants. 

CHURCH  BELLS. 

See  Breach  of  the  Peace,  ^=5>1. 

CITIES. 

See  Municipal  Corporations. 

CITY  LOCAL  OPTION  LAW. 

See  Intoxicating  Liquors,  ^=;»33,  34. 

CIVIL  RIGHTS. 

See  Oonstitntional  Law,  «=>38-90. 

CIVIL  SERVICE. 

See  Municipal  Corporations,  ^=»19Si 

CLERKS  OF  COURTS. 

See  Costs,  €=»247. 

«s:>l  (N.Y.Sup.)  The  clerk  of  the  Municipal 
Court  of  New  York  City,  Third  District,  is 
merely  a  ministerial  officer,  and  is  vested  with 
no  judicial  functions.— People  ex  rel.  Trost  v. 
Bird.  172  N.  Y.  S.  412. 

«=»67  (N.Y.Sup.)  It  is  the  duty  of  the  clerk 
of  the  Municipal  Court  to  file  a  notice  of  aiv- 
peal,  whether  presented  in  time  or  not;  the 
question  whether  the  a])peal  was  properly  tak- 
en being  for  the  Appellate  Term  on  motion  to 
dismiss.— People  ox  rel.  Trost  v.  Bird.  172  X. 
Y.  S.  412. 

CLUBS. 

See  Municipal  Corrwrstions,  ^=>721. 

COLLEGES  AND  UNIVERSITIES. 

^=s>.1  (N.Y.Sup.)  Cornell  University,  creation 
of  Legislature  to  carry  out  purposes  of  pri- 
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vate  donor  and  United  States,  with  ottierB  who 
may  cointribate,  is  not  corporation  administer- 
ing government  activity,  in  sense  that  it  is  ab- 
solved from  liability  for  negligence  of  servante 
resulting  in  injury  to  student.— Hamburger  v. 
Cornell  TJniversitj',  172  N.  Y.  S.  5. 

COMMERCE. 

See  Courts.  ^=»97;    Master  and  Servant,  ^s» 
129,  361. 

I.   TOyjTER  TO  REGinLATE  IK  OEN- 
ERAIi. 

^=>8(4)  (N.Y.Sup.)  Switchman,  whose  injuries, 
sustained  while  engaged  in  intrastate  com- 
merce, were  due  to  railroad's  failure  to  equip 
interstate  car  with  safe  appliances,  in  viola- 
tion of  federal  Safety  Appliance  Act  of  1903, 
has  no  right  of  action  at  law  against  railroad, 
under  that  act.— Ward  v.  Brie  R.  Co.,  172  N. 
Y.  S.  G91. 

<g=»8(10)  (N.Y.)  The  enactment  of  Food  and 
Drug  Acts  (U.  S.  Com^.  St.  191tt,  Si  8717-8728) 
was  not  such  an  exerci&e  of  power  of  Congress 
to  control  drugs  in  commerce  as  to  render  in- 
valid the  Sanitary  Code  of  the  City  of  New 
York,  requiring  disclosure  of  ingredients  of 
patent  medicines,  and  providing  punishment  for 
violation  thereof.— E.  Fougera  &  Co.  v.  City 
of  New  York,  120  N.  B.  642. 

n.   SUBJECTS  OF  REQXrUkTIOir. 

<S=»27(7)  (N.Y.Sup.)  Where  switchman,  engag- 
ed in  moving,  from  one  track  to  another  in  rail- 
road yard,  empty  intrastate  cars,  which  were 
neither  beginning  nor  ending  a  railroad  journey, 
was  injured  in  collision  with  interstate  car, 
standing  upon  switch  track,  he  was  not  engaged 
in  interstate  commerce,  within  federal  Em- 
ployers' Liability  Act— Ward  v.  Brie  R.  Co., 
172  N.  Y.  S.  691. 

C=>33  (N.Y.Sup.)  Where  goods  are  shipped 
from  one  point  in  the  state  to  another  point  in 
the  same  state,  but  through  another  state,  the 
transportation  is  "interstate  commerce." — 
Ileineman  Bros.  v.  Erie  R.  Co.,  172  N.  Y.  S. 
111. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

See  Public  Service  Commissions. 

COMMON  UW. 

See  Constitutional  Law.  ^s^SS;    Courts,  ^=» 
95,  202;    Marriage,  €=»20.  22,  60. 

COMPENSATION  LAW. 

See  Criminal  Law,  «=»1216. 

COMPROMISE  AND  SETTLEMENT. 

See  Insurance,  ^=»665. 

CONDEMNATION. 

Hee  Eminent  Domain. 


CONDITIONAL  SALES. 

See  Seies,  «s'479-181. 

CONSERVATION  ACT. 

See  States,  «es>19S. 

CONSIDERATION. 

Bee  TrustB,  «=s>147. 

CONSPIRACY. 

Bee  Courts,  ^=>15;  Malicious  Prosecution,  ®=» 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specilio  topics. 

Partial  invalidity  of  statutes,  see  Statutes,  <©=> 
64. 

XI.  OOVBTB'VCTtOV,    OPERATION, 

AMD  EKTORCEMEKT  OF  GON- 

STITtTTION AL  PROVISIONS. 

^=>38  (N.Y.Sup.)  The  common  law  of  the  state 
is  subject  to  amendment,  modification,  and 
withdrawal  in  any  particular  which  does  not 
offend  a  constitutional  prohibition.— Ward  v. 
Erie  R.  Co.,  172  N.  Y.  S.  691. 

V.   PERSONAI.   Omi.  AND   POI<ITI- 
CAI.   RIGHTS. 

<e=>84  (N.Y.Sup.)  Code  Cr.  Proc.  §  899,  subd. 
3,  defining  persons  pretending  to  tell  fortunes 
as  disorderly  persons,  held  not  violative  of 
Const  art.  1,  f  3,  guaranteeing  freedom  of  wor- 
ship and  religious  liberty,  nor  of  any  provision 
of  the  federal  Constitution,— People  v,  Ashley, 
172  N.  Y.  S.  282. 

(S=>84  (N.Y.Sup.)  Where  a  teacher  was  not 
dismissed  because  she  was  a  Quakeress,  but  bc> 
L-ause  of  her  views  and  belief  based  upon  her 
religion,  her  contention  that'  her  dismissal  vio- 
lated the  federal  and  state  Constitutions,  by 
discrimination  against  her  on  account  of  her 
religion,  could  not  be  sustained.— McI>owell  v. 
Board  of  Education  of  City  of  New  Yt^rk,  172 
N.  Y.  S.  590. 

^=^90  (N.Y.Sup.)  An  ordinance  making  it  un- 
lawful to  sell  or  distribute  newspapers  without 
having  taken  out  a  license,  and  under  which 
city  authorities  might  suppress  circulation  of 
any  paper  adversely  criticizing  any  of  their  ofli- 
cial  acts,  by  revoking  its  license  without  notice, 
and  permit  papers  approving  its  oflicial  acts  to 
circulate  freely,  violated  C3onst.  art.  1,  §  8,  re- 
lating to  freedom  of  the  press.- Star  Co.  v. 
Brush,  172  N.  Y.  S.  320. 

€=s>90  TN.Y.Sup.)  An  ordinance  prohibiting  the 
sale,  circulation,  or  distribution  of  particular 
newspapers,  and  imposing  a  penalty  for  viola- 
tion thereof,  is  unconstitutional,  being  an  in- 
vasion of  the  constitutional  right  of  free  press. 
—Star  Co.  V.  Brush,  172  N.  Y.  S.  851. 

VII.   OBUOATION  OF  CONTRACTS. 

(B)    Contracts    of    States    and    Mnnlcflpal- 
fltle*. 

«=s>  121(1)  (N.y.Snp.)  SUtute  preventing  state's 
performance  of  its  contract  relating  to  conduct 
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of  state  reBervation  is  not  an  unconstitutional 
interference  with  property  rights  of  the  other 
party,  if  the  state  provides  tribunal  for  re- 
covery of  damages  against  it.— Saratoga  State 
Waters  Corporation  v.  Pratt,  172  N.  Y.  S.  40. 

XI.   DUE  PBOGESS  OF  I«AW. 

<&=>277(1)  (N.Y.Sup.)  Where  decree  in  railroad 
mortgage  foreclosure  action  declared  the  mort- 
gage a  lien  prior  to  all  rights  of  defendants,  and 
no  appeal  is  taken  from  the  decree  within  the 
time  limited  by  law,  the  decree  becomes  final 
and  unalterable,  and  becomes  a  property  right 
of  which  the  plaintiff  cannot  be  deprived  with- 
out due  process  of  law. — Smith  v.  Pacific  Im- 
provement Co.,  172  N.  Y.  S.  65. 
®=>283  (N.Y.Sur.)  Tax  Law,  j  221b.  added  by 
Laws  1917,  c.  700,  providing  for  an  additional 
tax  on  investments  in  certain  cases,  held  to 
constitute  a  discrimination,  and  not  a  classifi- 
cation, and  repugnant  to  the  Constitution,  in 
that  it  deprives  of  their  property  individuals 
who  succeed  to  property  of  particular  indi- 
viduals who  have  not  stamped  their  securities 
or  paid  a  personal  tax.— In  re  Watson's  Estate, 
172  N.  Y.  S.  29. 

<S=>283  (N.Y.Sur.)  Tax  Law,  §  221b.  added 
by  Laws  1917,  c.  700,  providing  additional  tax 
on  investment  in  certain  cases,  held  unconsti- 
tutional.—In  re  Wright's  Estate,  172  N.  Y,  S. 
349. 

CONTEMPT. 

See  Execution,  ^=»417. 

I.  ACTS  OR  COHBUCT  OOKSTITUT- 
ING  GONTEMPT  OF  GOVRT.. 

€=»!4  (N.Y.Co.Ct)  Where  on  his  voir  dire  on 
a  trial  for  keeping  a  disorderly  house,  juror 
denied  any  acquaintance  with  either  of  the  de- 
fendants, but  while  jury  was  deliberating  he 
told  the  other  jurors  that  he  knew  one  of  the 
defendants  and  the  place  of  business,  and  had 
been  in  it  several-  times,  he  was  guilty  of  con-, 
tempt  of  court,  under  Judiciary  Law.  S  750. — 
In  re  Nunns.  172  N.  Y.  S.  167. 

CONTINUANCE. 

See  Judgment,  ^=>143. 

CONTRACTS. 

Bee  Action,  ^=»25:  Assignments;  Banks  and 
Banking,  (g=s>188i4;  Bills  and  Notes;  Bro- 
kers, <8=s>49;  Carriers,  <8=»12,  2fi5;  Constitu- 
tional Law,  ^=»121;  Corporations,  ^=>202; 
Covenants;  Customs  and  Usages,  ^=s>3,  16; 
Damages,  ^=>77;  Evidence,  ^=>151,  241, 
424,  427;  Fraud,  «»31;  Frauds,  Statute 
of;  Guaranty;  Husband  and  Wife.  ^=s>23. 
279;  Injunction,  ^=5>75,  136;  Landlord  and 
Tenant,  ^=»48,  152;  Master  and  Servant, 
<&s>8,  19,  21,  37,  40,  73,  79,  339,  385,  397. 
400;  Mechanics'  Liens.  ^5»271;  Municipal 
Corporations,  0=>368,  394,  400,  721;  Negli- 
gpnce,  <S=»29.  126,  134;  Partnership,  «g=>95, 
159,  238,  239,  242;  Pleading,  «5»35.  364; 
Reference,  ^=:>11;  Sales;  Specific  Perform- 
ance; States,  «=>94,  184,  193:  Stipulations; 
Taxation,  «»879;  Trusts,  «S=>147;  Vendor 
and  Purchaser;  War,  ^=s>4,  58;  Work  and 
Labor,  ^=»26. 


I.  BBQtnSITES  AMD  VAXJanTT. 

(B)  Parties,  Proposals,  and  Aeeeptaaee^ 

<g=»lO(2)  (N.Y.Sup.)  A  contract  whereby  de- 
fendant agreed  to  employ  plaintiff  to  manufac- 
ture all  dresses  that  might  be  ordered  by  de- 
fendant's customers  from  samples  submitted  by 
plaintiff,  and  whereby  defendant  specifically  or- 
dered a  minimum  of  500  dresses  at  an  agreed 
price,  .was  not  lacking  in  mutnali^;  plaintiff 
having  agreed  to  do  the  work.— Goldblatt  & 
Schaoffler  v.  Skudowitz,  172  N.  Y.  S.  330. 
«e=>l6  (N.Y.Sup.)  Where  plaintiff  consistently 
demanded  commission  of  1  per  cent,  from  pur- 
chaser of  realty  for  not  selling  to  another,  and 
purchaser  as  consistently  refused  to  pay  m^n? 
than  one-half  of  1  per  cent.,  there  was  no  nu-  t- 
ing  of  minds.— Jaffe  v.  Smolensky,  172  N.  Y.  S. 
441. 

€=>28(3)  (N.Y.Sup.)  In  action  for  work  per- 
formed, evidence  held  insufficient  to  sustsiin 
plaintiff's  recovery  for  part  of  items. — ^Roscn- 
baum  V.  Browning,  172  N.  Y.  S.  181. 

(C)  Formal  ll««nlsltea. 

^=»42  (N.Y.Sup.)  A  written  contract,  in  order 
to  become  effective,  must  be  delivered;  but  de- 
livery may  be  informal  and  inartificial,  provid- 
ing the  intent  is  sufficiently  demonstrated.— 
Schwartzreich  ▼.  Bauman-Basch,  Inc.,  172  N. 
Y.  S.  683. 

(D)  Consideration. 

<d==>79  (N.Y.Sup.)  Where  one  broker  went  to 
another  and  told  him  of  a  bargain,  and  gave  him 
all  particulars,  a  promise  thereafter  made  to 
pay  for  such  information  was  without  consider- 
ation.—Fine  V.  Nehring  Bros.,  172  N.  Y.  & 
689. 

(B)  Talldltr  of  Assent. 

^=»97(1)  (N.Y.Sur.)  Generally  a  void  instm- 
ment  may  not  be  ratified.— In  re  Zimmerman's 
Will,  172  N.  Y.  S.  80. 

n.   CONSTBUCTION    AHB    OPERA- 

Tioir. 

(B)   ParUes. 

<S=3l87(l)  (N.Y.Sup.)  In  order  that  a  contract 
made  for  the  •benefit  of  a  third  person,  may  be 
enforced  by  such  third  person,  the  distinct  in- 
tention to  benefit  such  third  person  must  be 
clearly  evidenced;  but  it  is  unnecessary  that 
person  to  be  benefited  be  specifically  men- 
tioned, or,  even  that  he  be  known  or  in  exist- 
ence at  the  time  contract 'is  entered  into.— 
Wood  V.  Macafee,  172  N.  Y.  S.  703. 
<@=:9l87(2)  (N.Y.)  Where  testatrix  had  intended 
to  leave  her  house  to  a  beloved  and  favorite 
niece,  but  upon  husband's  promise,  made  to 
her  while  she  was  in  extremis,  to  provide  for 
niece  in  his  will,  signed  a  will  prepared  by 
the  husband,  leaving  the  remainder  of  wife's 
estate,  after  her  husband's  death,  to  another, 
the  niece,  upon  husband's  failure  to  provide 
for  her  in  his  will,  is  entitled  to  enforce  the 
contract  as  one  made  for  her  benefit— Seaver 
V.  Ransom,  120  N.  E.  639,  224  N.  Y.  233. 

(F)  Compenaacioa. 

^=s>234  (N.Y.Sup.)  In  action  for  balance  due 
for  work  under  written  contract  and  for  extra 
work,  where  it  appeared  plaintiff  did  not  corn- 
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pl«t8  work,  and  defendant  was  put  to  expenve 
in  doins  so,  oonnterclfdni  staonld  have  been  al- 
lowed in  some  sum.— Roberts  Contracting  Co. 
T.  B.  Walker  Restaurant  &  CaM  Co.,  172  N. 
Y.  S.  1S2. 

TV.   RBSOIS8IOW    AHP    ABAXDON- 
MENT. 

«s»254  (N.Y.Sup.)  Cancellation  of  an  agree- 
ment may  be  evidenced  by  implication  quite 
as  effectively  as  by  express  words,  and  whether 
it  has  taken  place  must  be  determined  by  all 
the  circamstances  in  evidence  which  affect  it. 
^Schwartsreich  v.  Bauman-Basch,  Inc.,  172  N. 
Y.  S.  683. 

V.   PEBFORMAKCE   OR  BREACH. 

^=>266(2)  (N.Y.Snp.)  To  rescind  an  agreement 
procured  by  fraud,  it  was  necessary  for  plain- 
tiff to  tender  back  what  he  had  received  from 
defendant.— Smith  v.  Salomon,  172  N.  Y.  S.  515. 
C=»303(l)  (N.Y.Sup.)  Impossibility  of  perform- 
ance, arising  from  acts  of  the  L^islature  and 
executive  branches  of  the  sovereignty,  does  not 
necessarily  constitute  an  excuse  for  a  breach  of 
contract.— Mawhinney  v.  MiUbrook  Woolen 
Mills,  172  N.  Y.  S.  461. 

Where  a  party  by  his  own  contract  creates  a 
dutv  or  charge  upon  himself,  he  is  bound  to 
perform;  legal  excuse  requiring  that  perform- 
ance be  made  impossible  by  the  act  of  God,  the 
law,  or  the  other  party.— Id. 

VI.   ACTIOHS  FOR  BREACH. 

«=>327(3)  (N.Y.Sup.)  Where  building  contract 
provided  that  contractor  was  to  receive  cost  of 
work  and  material  plus  10  per  cent,  to  be  paid 
in  monthly  payments  upon  rendition  of  monthly 
statements  from  contractor  to  owner,  the  ren- 
dition of  such  statements  was  a  condition  pre- 
cedent to  the  contractor's  right  to  receive  the 
payments.— Smith  v.  Walter,  172  N.  Y.  S.  97. 
^=3>332(3)  (N.Y.Snp.)  Where  building  contract 
provided  that  contractor  should  receive  cost  of 
work  and  material  plus  10  per  cent.,  and  that 
payments  should  be  made  monthly  upon  rendition 
of  monthly  statements  by  contractor  to  owner, 
contractor  was  required  to  allege,  in  action  on 
the  contract,  that  such  statements  had  either 
been  rendered  or  rendition  waived. — Smith  v. 
Walter.  172  N.  Y.  S.  97. 

^=3346(0)  (N.Y.Sup.)  Under  general  denial,  de- 
fendants could  prove  that  the  contract  differed 
from  that  set  up  in  the  complaint.— Wolins  v. 
Conrad,  172  N.  Y.  S.  216- 

CONTRIBUTION. 

See  Internal  Revenue,  ^=»8. 

CONVERSION. 

See  Trover  and  Conversion. 

CORNELL  UNIVERSITY. 

See  Colleges  and  Universities,  ^=>1. 

CORPORATIONS. 

Bee  Appeal,  ^»479;  Attorney  and  Client,  ^=» 
49;  Banks  and  Banking;  Beneficial  Associa- 
tions, ^=9l6;  Bills  and  Notes,  ^e=>037;  Bro- 


kers, «=»38,  49;  Carriers;  Courts,  «=»14, 
15;  Discovery,  ^s=>37,  49,  55;  Frauds,  Stat- 
ute of,  ®=>23;  Judgment,  C=»251;  Jury,  ^=» 
14;  Mechanics'  Liens,  ®=>310:  Municipal 
Corpora tiou.s ;  Public  Service  (Jommissions ; 
Railroads ;  Receivers,  C=>67,  81 ;  States,  ©=> 
94.193:  Street  Railroads;  Taxation,  <&=»103, 
533;  Telegraphs  and  Telephones;  War,  ^=» 
4;    Wills,  C=»754. 


II. 


CORPOBATE   EXISTENCE  AND 
FRANCHISE. 


e=>42  (N.Y.Sup.)  Under  Genera!  Corporation 
Law,  §  10,  a  manufacturing  concern  cl  ina:  pub- 
lic and  commercial  lighting  without  having  been 
authorized  so  to  do  by  its  charter  exercises  such 
powers  in  violation  of  law. — Public  Service 
Commission,  Second  Dist,  v.  J.  &  J.  Rogers 
Co.,  172  N.  Y.  S.  498. 

TV.   OAPITAI.,  STOCK,  AND  DIVI- 

DENDS. 

(D)  Transfer  of  ftbave*. 

^9 1 16  (N.Y.Sup.)  An  order  on  one  broker  to 
deliver  stock  to  another  broker,  with  writtca 
receipt  in  general  terms  by  the  latter  for  such 
stock,  does  not  constitute  sufficient  documen- 
tary evidence  of  transfer  to  imply  a  contract  by 
the  latter  to  pay  to  the  drawer  of  the  order 
the  value  of  the  stock.— Noble  v.  Haflf,  172  N. 
Y.  S.  139. 

«=3|2I(7)  (N.Y.Sup.)  Li  action  for  failure  to 
deliver  co#poration  stock,  recovery  of  the  value 
thereof  hel^  improper,  in  the  absence  of  com- 
petent proof  of  the  market  value  of  the  shnres, 
or  their  actual  value,  on  showing  that  there 
was  no  market  value.— Wohlgemuth  v.  Mendel, 
172  N.  Y.  S.  259. 

V.  MEMBERS    AND   STOCKHOLDERS. 
(A)  Rl|rlit0  and  Liabllltlea  au  to  Corpora- 
tion. 

^s>l82  (N.Y.)  Although  stockholders  own,  pro- 
portionately to  their  holdings,  the  right  to 
share  in  the  corporate  assets,  the  assets  belong 
to  the  corporation  until  the  corporation  agents 
exercise  their  discretion  and  divide  them  among 
the  stockholders.— United  States  Trust  Co.  of 
New  York  v.  Heye,  120  N.  E.  645,  224  N.  Y. 
242. 

rC)   Sninv  or  Defendlnsr  o«  Bebnlf  of  Cor- 
poration. 

<&=>202  (N.Y.Sup.)  Plaintiff,  who  purchased  de- 
fendant's  stock  in  a  corporation,  thereby  l^e- 
coming  sole  stockholder,  by  contract  between 
the  two,  whereby  defendant  agreed,  not  only  to 
turn  over  to  him  the  stock,  but  to  sell  goods  in 
quantities  and  at  prices  named,  and  extend 
credit  to  the  corporation,  has  an  individual 
cause  of  action  for  breach  of  such  covenant  as 
to  sale  of  goods  and  extension  of  credit,  as 
distinguished  from  any  cause  of  actiim  in  the 
corporation,  by  reason  of  its  annexed  agree- 
ment ratifsdng  the  main  contract  and  agreeing 
to  be  bound  by  its  provisions.— Meyerson  v. 
Franklin  Knitting  Mills,  172  N.  Y.  S.  773. 

(D)  Uabllitr   tor  Corporate  Debts  and 
ActM. 

^=s>220  (N.Y.Snp.)  Where  a  transaction  created 
relation  of  debtor  and  creditor  between  plaintiff 
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and  a  corporation,  he  could  not  hold  an  in- 
dividual defendant  for  conversion  because  of  use 
of  borrowed  money  in  anticipation  of  company's 
legal  creation  to  avoid  delay  in  commencing 
business;  the  company  receiving  the  equivalent. 
— Lavine  v.  Solomon,  l72  N.  T.  S.  473. 

VI.   OFFIG£RS  Ain>  AGENTS. 

(A)   Bleetlon  or  Appointment,  <|,nalill<Ml* 
tton,  and  Tenure. 

^==>294  (N.Y.Sup.)  A  director  of  a  corporation, 
who  owned  one-third  of  its  stock,  had  no  legal 
grievance  on  account  of  his  removal  upon  the 
vote  of  the  balance  of  the  stock. — Kavanaugh  v. 
Kavanaugh  Knitting  Co.,  172  N.  Y.  S.  576. 

VII.   GOBPOBATE  POWEB8  AND 
UABII.ITIES. 

(B)  Representation  of  Corporation  by  OC- 
llcers    and    Asrents. 

^=»407(2)  (N.Y.Sup.)  Where  corporation  per- 
mitted its  books,  through  neglect,  to  become 
involved  and  confused,  it  was  not  beyond  the 
powers  of  president,  a  majority  stockholder,  to 
hire  accountant  at  salary  of  $1,000  a  month  for 
period  terminable  at  will,  notwithstanding  by- 
laws required  approval  of  directors,  and  al- 
though salary  exceeded  his  own.— Warfield  v. 
Wire  Wheel  Corporation  of  America.  172  N. 
Y.  S.  390. 

(C)  Property   and  Conveyance*. 

^=!>44A  (N.Y.Sup.)  A  conveyance  from  a  cor- 
poration, executed  by  its  president,  with  cor- 
poration seal  attached,  held  properly  executed; 
th^  presumption  being  that  seal  was  affixed  to 
the  instrument  by  proper  authority.— Heald  v. 
Marden.  Orth  &  Hastings  Co.,  172  N.  Y.  S.  25. 

(D)  Contracts  and  Indebtednea*. 

<S=»448(3)  (N.Y.Sup.)  Actress,  having  a  con- 
tract to  appear  in  play,  signed  "C,  Mgr.,**  could 
not  recover  against  corporation  producing  the 
play,  upon  being  dismissod,  where  such  dismiss* 
al  took  place  before  certificate  of  incorporation 
of  defendant  com  pan  v  was  verified  by  incorpora- 
tors, and  where  she  did  not  prove  that  defendant 
company  had  received  any  benefits  from  her 
services.— Wen tworth  v.  Northern  Producing 
Co.,  172  N.  Y.  S.  .342. 

(D  ClTll   Action*. 

<g=>522  (N.Y.Oity  Ct.)  In  action  on  note  -'^ainst 
corpotntion,  where  summons  and  complaint  were 
served  March  15tb,  and  no  order  was  obtained 
directing  that  issues  presented  by  pleadings  be 
tried,  plaintiff  was  not  entitled  to  enter  judg- 
ment, under  Code  Civ.  Proc.  §  1778,  until  expira* 
tion  of  20  days  after  service  of  copy  of  com- 
plaint ;  April  4th  being  first  day  on  which  plain- 
tiff had  right— Smith  v.  Consumers*  Fertilizer 
Co.,  172  N.  Y.  S.  598. 

In  action  against  corporation  on  note,  plain- 
tiff's retention  of  defendant's  answer  precluded 
him  from  treating  it  as  nullity,  and  was  waiver 
of  provisions  of  Code  Civ.  Proc.  §  1778,  that  in 
action  against  corporation  on  note,  unless  de- 
fendant serves  with  his  answer  copy  of  order 
directing  issues  be  tried,  plaintiff  may  take 
judgment .  etc.— Id. 


XI.  DissorimoH  Aim  fobfeititre 

OF  FRAKOHI8E. 

^=>592  (N.Y.Sup.)  Dissolation  of  corporation 
on  account  of  apparently  insuperable  disagree- 
ment among  the  only  three  stockholders  held 
warranted.— Kavanaugh  v.  Kavanaugh  Knitting 
Co.,  172  N.  Y.  S.  576. 

^=>6I7(2)  (N.Y.Sup.)  Where  a  corporation  con- 
veyed lands  free  from  all  incumbrances,  when 
subject  to  lien  of  a  lease  given  by  It,  and  there- 
after was  duly  dissolved  under  Stock  Corpora- 
tion Law,  §  57,  now  embodied  in  General  Cor- 
poration Law.  §  221,  subd.  3,  and  its  assets 
applied  to  discharge  its  then  existing  debts. 
leaving  no  balance,  it  was  not  subject  to  gran- 
tee's action  to  recover  amount  thereafter  paid 
by  It  to  extinguish  the  lien.— City  of  New  York 
V.  New  York  &  South  Brodtlyn  Ferry  &  Steam 
Transp.  Co.,  172  N.  Y.  S.  495. 
«=»6I8  (N.Y.Sup.)  Stock  Corporation  Law,  § 
57,  now  embodied  in  General  Corporation  Law, 
§  221,  subd.  3,  continuing  a  corporation  after 
dissolution  for  the  purpose  of  paying  "any  ex- 
isting debts  or  obligations,"  and  enabling  it  to 
sue  and  be  sued  as  to  them  until  its  business  is 
fully  wound  up,  applies  only  to  debts  or  obliga- 
tions "existing"  at  dissolution.— City  of  New 
York  V.  New  York  &  South  Brooklyn  Ferry  & 
Steam  Transp.  Co.,  172  N.  Y.  S.  495. 
($=s>626  (N.Y.Suto.)  To  entitle  a  creditor  or 
claimant  to  participate  in  a  division  of  the  es- 
tate and  assets  of  a  dissolved  corporation,  the 
liability  against  it  must  be  fixed  or  detormi- 
nable  when  it  is  legally  dissolved.— City  of  New 
York  V.  New  York  &  South  Brooklyn  Ferry 
&  Steam  Transp.  Co.,  172  N.  Y.  S.  495. 

XII.   FOREIGN  CORPORATIOirS. 

<e=s>642(4ir^)  (N.Y.Sup.)  That  a  salesman  of  a 
foreign  corporation  solicits  customers  and  sells 
goods  in  this  state,  the  order  for  which  is  ac- 
cepted in  the  state  of  the  foreign  corporation, 
and  the  goods  thereafter  shipped  to  the  pur- 
chaser in  this  state,  does  not  constitute  doinx 
business  by  such  foreign  corporation,  within 
General  Corporation  Law,  |  15,  requiring  a  cer- 
tificate to  be  filed ;  "doing  business"  implying 
corporate  continuity  of  conduct  in  the  doing  of 
regular  business  in  the  customary  way,  with  a 
place  of  business  of  some  kind  within  the  state. 
—McDowell  V.  Starobin  Blectrical  Supply  Co., 
172  N.  Y.  S.  221. 

CORRUPT  PRACTICES  ACT. 

See   Criminal  Law,  ^=^13. 

COSTS. 

See  Appeal,  «8=>1245;  Courts,  ^=>190;  Execu- 
tors and  Administrators,  ^s»456;  Guardian 
and  Ward,  ®=»150:  Judgment,  ^=9145.  160: 
Wills,  <&»366,  368,  416. 

I.   NATDRE,  OROUiroS,  AXTD  EXTENT 
OF  RIGHT   IK   GEHERAI.. 

®=>37  (N.Y.Sup.)  Code  Civ.  Proc.  §  3234.  pro- 
viding that  where  complaint  sets  forth  sepa- 
rately several  causes  of  action,  each  party  is 
entitled  to  costs  as  to  the  issues  on  which  he 
prevails,  takes  all  discretion  from  court,  and 
the  right  to  such  costs  in  a  proper  case  is  a 
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BnbgtBiitial  right.-*Rott  v.  lofernatioiml  By* 
Co.,  172  X.  Y.  a.  721. 

Under  Code  Civ.  Proc.  f  32^,  eaeb  party  is, 
as  a  matter  of  ri^bt,  entitled  to  costs,  wbere 
a  decision  finally  disposes  of  one  or  more  caus- 
es of  action  in  favor  of  tbe  defendant  and  one 
or  more  causes  in  favor  of  plaintiff.— Id. 

VII.   ON  APPEAL  OB  ERBOB,  AHD  OK 

HEW  TBIAI.  OB  MOTION  THEBB- 

FOB. 

^=:»230  (N.r.Sup.)  Where  court  on  appeal  re- 
duced judgment  from  |1,05S.30  to  $250,  appel- 
lant was  prevailing  party^— Greenberg  v.  Hurl- 
burt  Motor  Truck  Co..  172  N.  Y,  S.  459. 
^29244  (N.Y.Sup.)  Where  court  on  appeal  re- 
duced judgment  from  $l,058w30  to  $2oO,  with 
interest*  'Svith  appropriate  costs  in  tbe  court 
bolow,*'  the  quoted  pbrnse  had  reference  to  the 
proper  amount  to  be  allowed  plaintiff  upon  the 
sum  recovered  in  lower  court,  under  Municipal 
Court  Code,  §  164,  subd.  1,  and  did  not  preclude 
defendant  from  taxing  costs  and  disbursements 
allowed  by  the  court  on  appeal.— Greenberg 
V.  Hurlburt  Motor  Truck  Co.,  172  N.  Y.  S.  459. 
^=»247  (N.Y.Sup.)  Where  court  on  appeal  re- 
duced judgment  from  $1,058.30  to  $250,  appel- 
lant was  entitled  to  recover  stenographer's  fee 
and  fee  paid  clerk  for  filing  notice  of  appeal. 
— Greenberp:  v.  Hurlburt  Motor  Truck  Co.,  172 
N.  Y.  S.  45f). 

<3=>254(5)  (N.Y.Sup.)  Where  court  on  appeal 
reduced  judgment  from  $1,058.-30  to  $250,  ap- 
pellant was  entitled  to  recover  stenographer's 
fee  and  fee  paid  clerk  for  filing  notice  of  appeal. 
—Greenberg  v.  Hurlburt  Motor  Truck  Co.,  172 
X.  Y.  S.  4&. 

COUNTERCLAIM. 

See  Set-OfF  and  Counterclaim. 

COUNTIES. 

See  Elections.  ^=»227;  Ferries,  ^=»14;  Man- 
damus, ^=:»74. 

COURTS. 

See  Appeal.  <g=»34.S,  1097;  Charities,  <@=>18, 
47;  (5lerk8  of  Courts;  Contempt;  Costs, 
«=»244;  Criminal  Law,  <g=>252,  lOlS;  De- 
posits in  Court;  Eminent  Domain.  ^=:»237; 
Ferries,  «=>11,  14;  Infants,  <©=s>80;  Judg- 
ment, ^s»167  ;  Jury,  ^=>25,  31 ;  MortgageH, 
<8=»420;  Prohibition;  Railroads,  ^=>144; 
Wills.  <@=»272.  357,  366.  368. 

I.   NATUBE,  EXTENT,  AND  EXEBOISE 
OF  JITBISDICTION  IN  GENEBAI,. 

^=»I4  (N.Y.Sup.)  Under  Code  Civ.  Proc.  i 
1780,  subd.  4,  a  foreign  corporation  may  main- 
tain an  action  in  tort  against  a  foreign  corpo- 
ration doins;  business  in  the  state.--Common- 
wealth  Mortgape  Co.  v.  Le  Roy  Sargent  &  Co., 
172  N.  Y.  S.  504. 

^s>\5  (N.Y.Sup.)  Where  complaint  In  action 
by  foreign  corporation  against  another  foreign 
corporation  doing  business  in  the  state,  and 
others,  for  damages  from  wrongful  acts,  fraud, 
and  conspiracy  in  converting  and  injuring  plain- 
tiffs property,  alleged  that  many  of  such  acts 


were  c<Hiiiiiitted  in  the  state,  and  that  plaintiff 
eonld  not  enforce  its  rights  in  any  other  juris- 
diction, etc.,  a  motion  to  vacate  warrant  of  at- 
tachment, because  complaint  did  not  state  a 
cause  of  action,  will  be  denied.^-Common wealth 
Mortgage  Co.  v.  Le  Roy  Sargent  &  Co.,  172  N. 
Y.  S.  5§4. 

«=937(3)  (N.Y.Sup.)  Where  court  held  it  had 
jurisdiction,  and  no  appeal  from  such  holding 
was  taken,  tbe  question  cannot  a^ain  be  rais- 
ed, after  court  had  assumed  jurisdiction  and 
proceeded  with  the  trial.— Heald  v.  Marden, 
Orth  &  Hastings  Co.,  172  N.  Y.  S.  25. 

n.   ESTABU8HMENT,   OBGANIZA« 

TION,   AND   PBOCEDUBE  Of 

GENEBAX- 

(D)   Rale*    of    Declalon.    Adjadleatlons, 
Opinions,  and  Records. 

^=»92  (N.Y.Sup.)  General  ezpresnons  are  to 
be  taken  in  connection  with  the  cases  in  which 
they  are  used,  principles  being  established  by 
what  is  decided  and  not  by  what  is  said.— 
Smith  V.  Pacific  Improvement  Co.,  172  N.  Y. 
S.  65. 

^ss>92  (N.Y.Sup.)  Principles  aie  established  by 
what  is  decided,  and  not  what  is  said  in  the 
opinion,  which  is  not  evidence  of  what  is  de- 
cided, unless  it  relates  directly  to  the  question 
presented  for  review. — In  re  Owen's  Estate, 
172  N.  Y.  S.  442. 

^=^92  (N.Y.Sur.)  (Courts  dictum  in  an  account- 
ing proceeding  as  to  the  proper  parties  to 
such  a  proceeding  is  not  res  judicata  as  to 
parties  in  probate  proceedings  in  an  action  that 
is  strictly  a  probate  proceeding.— In  re  Zim- 
merman's Will,  172  N.  Y.  S.  80. 
^=s>95(l)  (N.Y.Sup.)  In  an  action  in  New 
York  upon  a  cause  of  action  arising  in  another 
state  involving  questions  of  the  common  law, 
decisions  of  New  Y'ork  on  such  questions  must 
be  followed.— McEwen  Bros.  v.  Cobb,  172  N.  Y. 
S.  44. 

<g=5>95(l)  (N.Y.Sur.)  Modern  adjudications  of 
foreign  courts  proceeding  .in  rem,  unlike  ad- 
judications in  personam,  are  an  unusual  au- 
thority everywhere  in  courts  of  like  character. 
—In  re  Zimmerman's  Will,  172  N.  Y.  S.  80. 
^»97(5)  (N.Y.Sup.)  In  an  action  against  a 
carrier  for  damage  to  an  interstate  shipment, 
where  an  act  of  God  is  a  defense,  the  rule  of 
the  federal  courts  applies,  and  the  shipper  must 
prove  contributory  negligence  on  the  part  of 
the  carrier.— Ileineman  Bros.  v.  Erie  R.  Co., 
172  X.  Y.  S.  111. 

IV.   COUBTS    OF   UMITED    OB   INFE* 
BIOB  JUBISDICTION. 

«3=»I63  (N.Y.Sup.)  Fnder  Buffalo  CHty  Charter, 
providing  that  its  City  Court  shall  not  have 
jurisdiction  of  a  "civil  action"  involving  title  to 
real  estate,  but  shall  have  jurisdiction  of  sum- 
mary proceedings  to  remove  tenants  and  "oth- 
ers,** it  is  not  ousted  of  jurisdiction  of  summary 
proceedings,  under  Code  Civ.  Proc.  $  2232.  subd. 
4.  to  remove  squatters,  by  defendants  pleading 
title  to  the  land.— In   re  Pirew.  172  X.  Y.   S. 

no7. 

<ds>l88(3)  (N.Y.Sup.)  City  court  baring  no 
equity   jurisdiction,    complaint   therein,    setting 
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up  equitable  cause  of  action  for  resciaBioi]  of 
contract  fraudulently  procured,  was  properly 
dismissed.— Smith  v.  Salomon,  172  N.  Y.  S.  516. 
^=>  189(3%)  (N.Y.Sup.)  Objection  that  judg- 
ment was  rendered  jointly  against  two  defend- 
ants, whose  liability  was  different,  is  not  avail- 
able, when  not  taken  until  the  trial,  but  is 
waived,  in  view  of  Municipal  CJourt  Code,  f  27, 
subds.  1,  2,  as  to  misjoinder  of  parties,  and  sec- 
tion 15,  as  to  conformity  to  Supreme  Court 
Practice,  and  Code  Civ.  Proc.  §§  488,  4fi9,  pro- 
viding for  demurrer  for  misjoinder  of  parties 
defendant.— Ridley  v.  Sudbrink,  172  N.  Y.  S. 
517. 

®=>I89(15)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  I  6,  subd.  7,  court  had  right  to  vacate 
default  judgment  against  defendant,  guilty  of 
no  neglect  of  legal  requirement  in  failing  to  ap- 
pear on  date  court  had  fixed  for  trial,  in  disre- 
gard of  stipulation  restoring  case  to  trial  cal- 
endar.—Clarrisio  V.  Coney  Island  &  B.  R.  Co., 
172  N.  Y.  S.  183. 

Default  judgment  against  defendant  being  a 
nullity,  because  Municipal  Court  fixed  for  trial 
a  date  in  disregard  of  parties'  stipulation  re- 
storing cause  to  trial  calendar,  defendant  may 
treat  judgment  as  nullity  and  attack  enforce- 
ment, or  move  to  vacate  judgment,  though  al- 
ready having  made  one  such  motion,  denied  for 
court's  assumed  lack  of  power. — Id. 
«$=»I89(15)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  §  6,  subd.  7,  on  motion  made  by  plaintiff 
within  time  provided  in  section  129,  subd.  3, 
Municipal  Court  could  make  order  amending 
judgment  for  plaintiff,  to  contain  recital  that 
defendant's  counterclaim  was  dismissed  on  mer^ 
its.— Greenbaum  v.  Goldberg,  172  N.  Y.  S.  744. 
<S=>I90(2)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  i  154,  order  denying  motion  to  set  aside 
inquest  and  vacate  default  judgment  against  de- 
fendant, court  having  set  cause  for  trial  on  par- 
ticular (date  in  disregard  of  that  agreed  upon 
by  parties  in  their  stipulation  restoring  cause 
to  trial  calendar,  was  not  appealable. — Clarrisio 
V.  Coney  Island  &  B.  R.  Co.,  172  N.  Y.  6.  183. 
<&»I90(2)  (N.Y.Sup.)  Where  plaintiff's  first 
motion  for  new  trial  was  denied,  and  a  second 
motion  granted,  and  the  order  therefor  reversed 
on  defendant's  appeal,  because  filed  too  late  to 
complv  with  Municipal  Court  Code,  §  129,  held. 
that  the  order  denying  the  first  motion  was  stLll 
open  for  review  on  appeal. — Tichnor  Bros.  v. 
Tuozzo,  172  N.  Y.  S.  453. 
<e=>l90(2)  (N.Y.Sup.)  An  order  of  the  Munici- 
pal Court,  made  upon  a  retaxation  of  costs,  is 
not  appealable.— Or penberg  v.  Hurlburt  Motor 
Truck  Co.,  172  N.  Y.  S.  459. 
<S=>  190(2)  (N.Y.Sup.)  Order  amending  judg- 
ment for  plaintiff,  by  Inserting  recital  that 
counterclaim  had  been  dismissed  on  merits,  was 
not  appealable,  under  Municipal  Court  (3ode,  § 
154,  but,  under  sections  155,  156,  may  be  con- 
sidered on  appeal  from  judgment. — Greenbaum 
V.  Goldberg,  172  N.  Y.  S.  744. 
<8=»  190(9)  (N.Y.Sup.)  Though  the  essential 
facts  are  conceded  or  undisputed,  the  Appel- 
late Term,  on  appeal  from  Municipal  Court,  on 
reversing  judgment,  cannot  dismiss  the  com- 
plaint, where  no  motion  to  dismiss  was  made.— 
P.  &  G.  Card  &  Paper  Co.  v.  Fifth  Nat.  Bank, 
172  N.  Y.  S.  688.- 


V.  OOlTBTft  OF  mOBATB  JVBUDIC- 
TION. 

<S=»202(1)  (N.T.Sur.)  The  Surrogates*  Court*, 
when  not  regulated  by  statute  or  decisions  of 
the  courts  of  last  resort,  proceed  according 
to  the  course  of  the  old  common  law  applicable 
to  the  Surrogates'  Courts  at  their  incepti\>n  as 
courts  of  this  state. — ^In  re  Zimmerman's  Will, 
172  N.  Y.  S.  80. 

(9=>202(3)  (N.Y.Sur.)  It  is  surrogate's  duty,  in 
probate  proceedings,  to  exclude  incompetent  evi- 
dence, though  disability  of  witness  is  waived. — 
In  re  King,  172  N.  Y.  S.  86a 

vin.  ooNcuBREirr  and  coitfIiIct. 

ING  JUBISDICTIOir,  AlfD 
GOMITT. 

(A)  Oourta    of    Same    Bt«te»    anA    Transfer 
of  Cansea. 

<8=>475(2,3)  (N.Y.Sur.)  If  Supreme  Court  had 
acquired  jurisdiction  to  determine  question  pre- 
sented by  petitioner  for  order  directing  substi- 
tute trustee  under  wiU  to  pay  him  interest  on 
certain  trust  funds,  surrogate^B  court  would  not 
interfere  with  its  exercise  of  such  jurisdiction. 
—In  re  Webb's  Estate.  172  N.  Y.  S.  809. 

Where  question  is  not  presented  in  action 
pending  in  Supreme  Court,  and  it  is  not  neces- 
sary for  such  court  to  determine  it  in  connec- 
tion with  question  presented,  Surrogate's  Court 
may  exercise  jurisdiction  and  determine  ques- 
tion of  right  of  life  beneficiary  to  interest  on 
fund,  presented  on  application  for  order  di- 
recting trustee  to  pay  him  interest— Id. 

COVENANTS. 

See  Corporations,  ®s>202,  617;  Deeds,  ^=» 
156,  157;  Landlord  and  Tenant,  ^=s>44,  48, 
152,  172,  188,  202. 

in.  PERFORMAKOE   OR  BR3SACH. 

^=>Sf4  (N.Y.Sup.)  The  grantee  may  bring  suit 
for  breach  of  covenant  of  seisin  as  soon  as  he 
discovers  the  grantor's  lack  of  title,  although 
he  has  not  been  evicted  by  superior  title. — 
Murphy  v.  United  States  Title  Guaranty  Co., 
172  N.  Y.  S.  24S. 

<©=>96(1)  (N.Y.Sup.)  Until  a  grantee  sustains 
damage  through  ouster,  or  by  a  payment  made 
to  procure  the  discharge  of  an  incumbrance, 
no  debt  or  claim  arises  in  his  favor  against  a 
grantor  covenanting  against  Incumbrances. — 
City  of  New  York  v.  New  York  &  South  Brook- 
lyn Ferry  &  Steam  Transp.  Co.,  172  N.  Y.  S. 
495. 

IV.   ACTIONS  FOR  BREACH. 

<^=>I25(1)  (N.Y.Sup.)  The  measure  of  damages 
for  breach  of  covenant  of  seisin  is  ordinarily 
the  consideration  paid  by  the  grantee  for  the 
property,  and  the  grantee  may  bring  suit  as 
soon  as  he  discovers  grantor's  lack  of  title,  al- 
though he  has  not  been  evicted  by  superior 
title.— Murphy  v.  United  States  Title  Guaranty 
Co..  172  N.  Y.  S.  243. 

If  grantee  does  not  bring  his  action  for 
breach  of  covenant  of  seisin  until  the  grantor 
has  obtained  a  deed  of  the  property  and  actu- 
ally vested  title  in  grantee,  the  grantee  cannot 
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recover,  as  damages,  tbe  consideration  paid. 
—Id. 

In  an  action  at  law  for  breach  of  covenant  of 
seisin,  the  grantee  may  recover  the  fnll  consid- 
eration paid,  withoat  tendering  a  deed  of  the 
property  reconveying  the  land  to  its  grantor. 

CRIMINAL  LAW. 

See  Breach  of  the  Peace;  Burglary;  Habeas 
Corpus,  ^ss>31;  Highways,  ^=»18d;  Homi- 
cide; Injunction,  ^=s>l()5;  Names,  ^=»21; 
Negligence,  ^s»9B;  Receiving  ^olen  Goods; 
Robbery;  Sunday,  ^=s>Q;  Vagrancy;  Wit- 
nesses, <d=»254,  344,  350,  414. 

I.   NAT1TRB  AND   XXEMEIYTS   OF 

CRIMG   ANB  PETEW SES 

IN  Q-ENERAIi. 

C=s>13  (N.y.Sup.)  Corrupt  Practices  Act  (Elec- 
tion Law.  §1  640-562),  compelling  publicity  as 
to  campaign  expenses  and  requiring  8taj:ement 
of  expenditures,  provides  an  exclusive  remedy 
by  summary  proceedings  for  violation  of  its 
provisions,  and  one  arrested  under  indictment 
charging  violation  of  such  statute  is  entitled 
to  a  discharge  on  habeas  corpus.— People  ex  rel. 
Childs  V.  Knott  172  N.  T.  sT  249. 

Vn.  FOBMEB  JEOPABBT. 

^=»I82  (N.T.Sup.)  If  before  the  case  has  been 
finally  submitted  the  jury  has  been  discharged 
for  an  inadequate  reason  and  without  defendant's 
consent,  his  remedy  is  not  by  habeas  corpus,  but 
by  plea  of  former  jeopardy  interposed  at  the 
new  trial.— People  v.  Montlake,  172  N.  Y.  S. 
102. 

After  the  case  has  been  submitted  and  the 
judge  can  discharge  the  jury  only  on  grounds 
specified  in  Code  Or.  Proc.  %  428,  defendant  may 
resort  to  habeas  corpus  or  to  plea  of  former 
jeopardy.— Id. 

Vm.  PREIiIMINABT  GOMPIJkINT,  AF* 
FIDAVIT.  WARRANT,  EXAMI- 
NATION. COMMITMENT,  AND 
SUMMABT  TBIAX.. 

€=>252(1)  (N.Y.Co.Ct)  The  "information"  re- 
ferred to  in  Inferior  Courts  Act,  providing 
that,  when  defendant  is  arraigned  before  a  city 
magistrate  for  an  offense  which  may  be  tried 
by  a  Court  of  Special  Sessions  held  by  a  city 
magistrate,  such  magistrate,  after  taking  the  in- 
formation, etc.,  may  proceed  to  hold  the  Court 
of  Special  Sessions,  means  the  information  of 
the  complaining  witness,  and  not  one  by  tbe 
district  attorney.— People  v.  Wickes,  172  N.  Y. 
S.  164. 

«=>260(12)  (N.Y.Sup.)  Code  Cr.  Proc.  (  768, 
as  amended  by  Laws  1915,  c.  580,  providing 
that,  if  a  new  trial  is  ordered  by  County  Court 
on  appeal  from  conviction  by  justice  or  peace, 
"it  may  be  had  in  the  County  Court  m  the 
same  manner  as  upon  an  issue  of  fact  on  an 
indictment,"  does  not  make  it  discretionary 
with  County  Court  as  to  whether  new  trial 
shall  be  held  in  Magistrate's  Court  or  in  Coun- 
ty Court;  the  word  "may,"  though  ordinarily 
permissive,  as  used  in  such  statute,  being  man- 
datory, and  meaning  "must,"  in  view  of  tbe 
heading  and  subsequent  provisions  of  the  stat- 

172N.Y.S.-60 


ute.— People  ex  rel.  Wataon  t.  Lamphier,  172 
N.  Y.  S.  247. 

Where  judgment  of  County  Court,  on  appeal 
from  conviction  by  magistrate,  granted  new 
trial,  but  did  not  state  in  what  court  new  trial 
was  to  be  had,  new  trial,  in  view  of  Code  Cr. 
Proc.  fi  769,  must  be  in  the  County  Court.— Id. 

X.   EVIDENCE. 

(A)  Judicial    Hotlce,    Presmnpttona,    and 

Burden  o<  Proof. 

<@=»308  (N.Y.Sup.)  Under  Code  Cr.  Proc.  |  889. 
the  defendant  is  entitled  to  the  presumption  of 
innocence  until  proven  guilty  beyond  a  reaaon- 
able  doubt.— People  v.  Mantln.  172  N.  Y.  S.  871. 
<8=s>308  (N.Y.Sup.)  The  defendant  is  entitled  ta 
the  presumption  of  innocence,  until  his  guUt  ia 
established  beyond  a  reasonable  doubt.— People 
V.  Acerno,  172  N.  Y.  S.  373. 
<@=»3I7  (N.Y.Sup.)  Defendant's  failure  to  tes- 
tify creates  no  presumption  against  him,  in  view 
of  Code  Cr.  Proc.  §  893.— People  v.  Mantin,  172 
N.  Y,  S.  371. 

^=»327  (N.Y.Sup.)  The  prosecution  has  the  bur- 
den of  establishing  beyond  a  reasonable  doubt 
the  existence  of  every  fact  essential  to  commis- 
sion of  the  crime.— People  v.  Montlake,  172  N. 
Y.  S.  102. 

^=>333  (N.Y.Sup.)  The  burden  of  proof  as  to 
an  alibi  is  not  upon  the  defendant.— People  v. 
Montlake.  172  N.  Y.  H.  102. 

(B)  Facta    In    laane   and   Role-rant   to    Ia» 

anos»  and  Rea  Cteatas. 

^s»365(l)  (N.Y.Sup.)  In  prosecution  for  rob- 
bery in  concert  with  two  others,  evidence  of  a 
robbery  from  another,  and  of  an  attempt  to 
rob  another,  all  the  crimes  having  been  com- 
mitted on  the  same  premises,  in  rapid  succes- 
sion, and  by  the  same  men,  was  admissible  as 
res  gestae.— People  v.  Shaughnessy,  172  N.  Y. 
S.  440. 

(C)  Otlier  Olfenaea,  and  Cbaraoter  of   Ae- 

cnaed. 

^=:»369(3)  (N.Y.Sup.)  In  prosecution  for  man- 
slaughter, evidence  that  defendant,  who  shot 
and  killed  deceased,  apparently  intent  upon  a 
criminal  assault  when  he  forced  the  door  to 
her  home  a  second  time,  committed  adultery 
some  6  or  7  hours  after  the  shooting  and  11 
miles  from  the  scene  of  the  tragedy,  was  inad- 
missible.—People  V.  Marcellus,  172  N.  Y.  S.  386. 

(K)  Coafesalon*. 

^=»53l<3)  (N.Y.Sup.)  In  prosecution  for  mur- 
der, evidence  held  to  show  that  defendant's  con- 
fession, the  only  substantial  evidence  connecting 
him  with  the  crime,  was  procured  by  threats  of 
bodily  harm  and  by  actual  bodily  harm  and  ill 
usage.— People  v.  Crossman^  172  N.  Y.  S.  567. 
^=1:9535(1)  (N.Y.Sup.)  In  prosecution  for  mur- 
der, evidence  held  to  show  that  defendant's  con- 
fession, the  only  substantial  evidence  connect- 
ing him  with  the  crime,  was  procured  by  threats- 
of  bodily  harm,  by  actual  bodily  harm  and  ill 
usage,  and  by  promise  of  district  attorney,  and 
did  not  warrant  conviction,  in  view  of  Code  Cr. 
Proc.  S  395:  proof  that  the  crime  charged  haa 
been  committed  being  neceasary.-^People  t*. 
Oroasman,  172  N.  Y.  S.  567. 
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(M)   'Welvlit  aad  Suffldemey. 

«=>552(3)  (N.Y.Sup.)  Circumstantial  eridence, 
to  RU  stain  a  conviction,  must  ezdude  to  a  moral 
certainty  every  reasonable  hypothesis  of  inno- 
cence, and  the  facts  proved  must  be  such  as  to 
support  no  reasonable  inference  except  that  of 
guilt— People  v.  Mantin,  172  N.  Y.  S.  371. 
<©=>552(3)  (N.Y.Sup.)  Circumstantial  evi- 
dence, to  justify  inference  of  guilt,  must  ex- 
clude to  a  moral  certainty  every  other  reason- 
able hypothesis;  and  it  is  not  enough  that  guilt 
may  account  for  all  facts  proven,  or  that  it 
appears  that,  unless  a  verdict  of  guilty  is  re- 
turned, the  crime  will  be  shrouded  in  mystery. — 
People  v.  Acemo,  172  N.  Y.  S.  373. 
€S3572  (N.Y.Sup.)  The  burden  of  proof  as  to 
an  alibi  is  not  upon  the  defendant,  and  if  the 
proof  thereof,  in  connection  with  all  the  other 
proof,  raises  a  reasonable  doubt  as  to  his 
presence  at  place  and  time,  he  is  entitled  to 
an  acquittal.— People  v.  Montlake,  172  N.  Y.  S. 
102. 

XII.   TRIAI.. 

(F)  Province   of  Court  and   Jury  In   Gen- 

era 1. 

^=»75I  (N.Y.Sup.)  In  a  criminal  case  defend- 
ant may  at  any  time  withdraw  his  motion  to 
withdraw  a  juror,  and,  where  his  exception  to 
denial  of  that  motion  still  stands  upon  the 
record,  his  fonnsel  should  in  clear  terms  with- 
draw the  motion  if  he  doea  not  wish  it  granted. 
-People  V.  Montlake,  172  N.  Y.  S.  102. 

(G)  Ifeceaslty,    Reqniaitea,  nnd  Snfflcteney 

of  TniitracttonM. 

<®=»782(15)  (N.Y.Sup.)  Instruction  that  jury 
should  not  acquit  unless  alibi  evidence  establish- 
ed that  defendants  could  not  have  been  at  the 
place  of  commission  of  crime  was  erroneous  as 
requiring  the  proof  to  exclude  even  a  bare  pos- 
sibility of  their  presence. — People  v.  Montlake, 
172  X.  Y.  S.  102. 

€=»789(12)  (N.Y.Sup.)  Prosecution  has  burden 
of  estalilishing  beyond  reasonable  doubt  the  ex- 
istence of  every  fact  essential  to  commission 
of  crime,  but  the  comparison  in  instruction  that 
the  conviction  upon  which  one  may  act  on  his 
own  important  affairs  is  a  fair  test  of  reason- 
able doubt  is  inaccurate.— People  v.  Montlake, 
172  N.  Y.  S.  102. 

<®=>822(8)  (N.Y.Sup.)  Error  in  instruction  not 
to  acquit  unless  evidence  showed  that  defend- 
ant could  not  have  been  at  place  of  ollege'd 
crime  at  time  of  its  commission*  was  not  con- 
trolled or  modified  by  general  statements  in 
charge  that  burden  of  proof  was  on  state  to 
establish  defendant's  guilt  beyond  a  reasonable 
doubt— People  v.  Montlake,  172  N.  Y.  S.  102. 
^=3»823(6)  (N.Y.Sup.)  An  erroneous  charge, 
that  jury  should  not  acquit  unless  alibi  evidence 
showed  that  defendant  could  not  have  been  at 
place  of  crime  at  time  of  its  commission,  was 
not  cured  by  further  charge  that,  if  such  proof 
failed  to  satisfy  the  test  given,  the  jury  could 
not  convict  for  such  failure,  but  only  if  whole 
evidence  established  guilt. — People  v.  Montlake, 
172  N.  Y.  S.  102. 

(J)    Caatody,    Conduct,    and    Deliberations 

off  Jnrr* 
48s=>867  (N.Y.Sup.)  Before   the    case   has    been 
finally   submitted  to  tlie  jury,   the   trial  judge 


may  discharge  the  jury,  and  a  new  trial  may 
thereafter  be  had  when  in  his  opinion  some 
substantial  reason  has  ariaen  durinjg  the  trial 
making  that  course  necessary  in  the  interests  of 
joatice.-^People  y.  Montlake,  172  N.  Y.  S.  102. 

After  the  case  has  been  submitted,  the  judge 
can  discharge  the  jury  only  on  grounds  speci- 
fied in  Code  Or.  Proc.  |  428.— Id. 

In  trial  for  grand  larceny  where  prosecutor 
repeatedly  called  defendantfs  counsel  the  attor- 
ney for  the  pickpocket  trust  and  a  pickpocket 
himself,  the  trial  judge  might  discharge  jurj 
before  submission,  at  least  if  defendant  did  not 
object— Id. 

XV.  APP£AI.  ANB   EBBOB,  AHO 
OEBTIOBABI. 

(A)   Forna    of    R^aaedr,    Javladictloa,    and 
Rlvht  of  Review. 

^=3J0I8  (N.Y.Co.Ct.)  The  County  Court  has 
no  jurisdiction  of  an  appeal  from  a  conviction, 
upon  information  properly  filed,  by  a  magis- 
trate sitting  as  a  Court  of  Special  Sessioiis, 
under  Inferior  Courts  Act,  {  44.— People  v. 
Wickes,  172  N.  Y.  S.  164. 

(G)  Revlemr. 

<g=>ll75  (N.Y.Sup.)  Where  defendant  was 
convicted  of  all  three  crimes  charged  in  an 
indictment  under  Penal  Law,  §  405,  if  the  evi- 
dence sustains  the  conviction  upon  one  of  them, 
he  is  not  entitled  to  a  reversal.— People  v.  Man- 
tin,  172  N.   Y.  S.  371. 

XVII.  PxmisHMEirr  akb  pbevek- 

TlOlf  OF  OBIM£. 

(d=»l206(3)  (N.Y.Sup.)  Penal  Law,  i  1937.  a^ 
to  punishment  of  misdemeanors  not  fixed  b^ 
statute,  does  not  apply  where  any  other  pun- 
ishment **is  prescribed  by  this  chapter**  of  the 
Penal  Law,  or  where  it  is  prescribed  "by  any 
other  statutory  provision,  in  force  at  the  time 
of  the  conviction  and  sentence."— People  et 
rel.  Pinch  back  v.  Warden  of  Penitentiary,  172 
N.  Y.  S.  382. 

Since  parole  commission  of  dty  of  New 
York  was  created  December  17,  1915.  Laws 
1915,  c.  579,  was  in  force  March  31,  1910.  when 
defendant  was  convicted  and  sentenced  for  vi- 
ola tion  of  Penal  Law,  §  1140,  making  expotsure 
of  one's  person  a  misdemeanor,  but  prescrib- 
ing no  punishment,  and  he  was  properly  sen- 
tenced to  imprisonment  in  the  penitentiary  in 
accordance  wth  said  chapter. — Id. 
0=3l2M  (N.Y.Sup.)  In  Penal  Law.  §  1941,  pro- 
viding that  person  convicted  for  second  time  of 
a  felony  *'must  be  sentenced  to  imprisonment 
for  a  term  not  less  than  the  longest  term,  nor 
more  than  twice  the  longest  term,  prescribed 
upon  the  first  conviction,"  the  words  first  con- 
\action"  refer  to  a  conviction  of  the  offense 
for  which  accused  is  being  sentenced,  and  not 
to  the  former  offense  committed. — People  ex 
rel.  Marks  v.  Kidney,  172  N.  Y.  S.  696. 
<©==>  1216(1)  (N.Y.Sup.)  Defendant,  who  was 
sentenced  and  committed  to  the  penitentiary  in 
ac»cordan<'e  with  Laws  1915.  c.  579,  was  not 
entitled  to  a  diminution  of  term  of  imprison- 
ment, under  section  16  of  Laws  1916,  c.  358. 
—People  ex  rel.  Pinchback  ▼.  Warden  of  Pen- 
itentiary, 172  N.  Y.  S.  382. 
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CUSTOMS  AND  USAGES. 

See  Electricity,  ^s»4;  Evidence,  ^ss»427;  Neg- 
ligence, ^ss>134. 

^=»3  (N.T.Sup.)  To  justify  a  decision  that  par- 
ties to  a  written  contract  intended  to  obligate 
themselves  to  something  unexpressed,  the  cus- 
tom must  be  shown  to  be  reasonable,  uni- 
form, well-settled,  and  either  known  to  the  par- 
tics  or  so  generally  known  as  to  raise  a  pre- 
sumption of  their  knowledge  at  the  time. — 
Cassin  v.  Stillman-Delehanty-Ferris  Co.,  172 
N.  Y.  S.  754. 

<&:»I3  (N.Y.Sup.)  The  presumption  that  a 
contracting  party  assented  to  an  obligation  im- 
posed on  it  by  known  usage  is  one  of  fact  only, 
and  may  be  negatived  by  j^roof  that  the  party 
did  not  so  consent.— Cassin  v.  Stillman-l)ele- 
hanty-Ferris  Co..  172  N.  Y.  S.  754. 
€=»I6  (N.Y.Sup.)  Evidence  of  usage,  usually 
admitted  to  solve  ambiguities  in  contracts,  to 
render  the  uncertain  certain,  and  to  determine 
the  sense  of  words,  if  so  universal  and  well 
known  as  to  amount  to  custom,  may  also  add 
to  a  written  contract  provisions  which  cannot 
be  speUed  out  of  the  language.— Cassin  v.  Still- 
mau-Delehanty-Ferris  Co.,  172  N.  Y.  S.  754. 

DAMAGES. 

See  Appeal,  <8=>171.  221,  1140,  1212:  Banks 
and  Banking^  «=s>192;  Carriers,  <8=»d4;  Con- 
stitutional Law,  9==>121;  Eminent  Domain, 
<©=>126,  237;  Fraud,  ^=s>69;  Judgment,  €=» 
747;  Landlord  and  Tenant,  ^ss>4S,  166, 
282;  Libel  and  Slander.  <g=s>121,  123;  Mas- 
ter and  Servant,  ^s»385;  Municipal  Corpo- 
rations, ^=s>d05,  400;  New  Trial,  ^=>76; 
Pleading,  <da»ai7,  304;  Salos,  <»s>418;  Set- 
off and  Counterclaim  ^=957;  States.  ^=S9 
184 ;  Trover  and  Conversion,  ^3>46 ;  Waters 
and  Water  Courses,  #ss»75. 

n.   NOKINAI.  DAMAGES. 

^=>I2  (N.Y.Sup.)  In  action  for  price  of  goods 
delivered  under  contract  before  its  wrongful 
cancellation  by  the  seller,  where  defendant 
pleaded  damages  from  the  alleged  breach,  in 
the  absence  of  a  finding  as  to  actual  damages, 
defendant  was  entitled  at  least  to  nominal  dam- 
ages, 80  that  it  was  error  to  dismiss  his  coun- 
terclaim.—L.  A  M.  Rubber  Co.. v.  Kalter,  172 
N.  Y.  S.  486. 

m.    GROUNDS   AND  SUBJECTS  OF 
COMPENSATORY   DAMAGES. 

(A)  Direct  or  Remote,  Conttnirent,  or 
Prospeotive,  Conseqvenoea  or  lioasea. 

^s»l8  (N.Y.Sup.)  Impairment  of  health,  and 
any  other  damages  which  are  the  direct  and 
proximate  results  of  a  wrongful  act,  may  be 
recovered  in  an  action  for  willful  wrong.— 
AgiiRlia  V.  BauBch  &  Lomb  Optical  Co.,  172 
N.  y.  S.  666. 

^=932  (N.Y.Sup.)  A  passenger  may  recover 
for  physical  injuries  resulting  from  shock  pro- 
duced by  negligent  operation  of  street  railroad. 
— Pareti  v.  New  York  Kys.  Co.,  172  N.  Y.  S. 

<g=>40(2)  (N.Y.Sup.)  In  action  for  theater 
owner's  refusal  to  display  moving  pictures  ac- 
cording to  contract,  the  owner  of  the  film  could 


recover  the  profits  lost,  but  in  so  far  as  they 
were  purely  speculative,  and  not  susceptible 
of  proof,  there  could  be  no  recovery.— K.  &  R. 
Film  Co.  V.  Brady^72  N.  Y.  8.  268. 
^=»45  (xV.Y.Sup.)  Where  defendant  broke  his 
contract  to  furnish  theater  for  production  of 
moving  pictures,  and  to  pay  a  royalty  to  plain- 
tiff, plaintiff  could  recover  the  amount  expend- 
ed in  preparation  for  the  production  of  the  film. 
-K.  &  K.  Film  Co.  V.  Brady,  172  N.  Y.  S.  268. 

(B)  Avffravattony   Mitigation,   and   Redac- 
tion of  Iioas. 

^=?>62(4)  (N.Y.Sup.)  The  tenant's  failure  to 
minimize  his  damages  from  the  landlord's  neg- 
lect to  furnish  heat  as  agreed  does  not  pre- 
clude recovery  of  such  damages,  when  the  meth- 
od of  reducing  them  was  speculative  and  the 
tenant  could  not  know  which  of  several  courses 
to  pursue.— Volga  Realty  Corporation  v.  Chaun- 
cey  Holt  Co.,  172  N.  Y.  S.  206. 

IV.  IiIQUIDATED   DAM AGBS  AND 
PENAIil^IieS. 

«=a77  (N.Y.Sup.)  The  correct  interpretation 
of  a  provision  for  liquidated  damages  must  nec- 
essarily depend  upon  the  ascertainment  of  the 
true  intent  of  the  parties  to  the  contract.— Rid- 
ley V.  Sudbrink,  172  N.  Y.  S.  617. 
<S=»78(6)  (N.Y.Sup.)  Where  lease  required 
landlord  to  furnish  heat,  except  when  he  could 
not  get  coal,  and  provided  for  8  per  cent,  re- 
duction in  rent  when  heat  was  not  furnished, 
the  provision  for  reduction  was  not  unenforcea- 
ble, as  calling  for  penalty,  instead  of  liquidated 
damages.— 315  West  Ninety-Seventh  St.  Realty 
Co.  V.  Borg,  172  N.  Y.  S.  205. 
^=>79(1)  (K.Y.Sup.)  Where  sauce  cook 
agreed  not  to  go  on  strike,  or  to  quit,  except 
at  the  end  of  the  month,  on  eight  days'  notice,  a 
breach  was  calculated  to  result  in  damages  of 
an  uncertain  amount,  and  afforded  adequate 
basis  for  agreement  for  liquidated  damages.— 
Uessig  v.  Waldorf-Astoria  Hotel  Co.,  172  N. 
Y.  S.  616. 

®=>79(5)  (N.Y.Sup.)  Provision  in  lease,  recit- 
ing cost  of  repairs  made  for  tenant  and  calling 
for  "liquidated  damages"  in  that  amount,  held 
bona  fide  liquidated  damages  clause,  and  not 
penalty.— Ridley  v.  Sudbrink,  172  N.  Y.  S.  517. 
^=>80(1)  (N.Y.Sup.)  Contract  of  employment 
from  month  to  month  at  a  certain  amount  a 
month  plainly  contemplated  that  wages  earned 
should  be  paid  monthly,  and  employer  would 
have  no  right  to  withhold  such  payment  when 
due  on  a  theory  of  a  possible  breach  of  con- 
tract by  the  employ^,  and  therefore  a  clause 
providing  that  the  employ^,  a  sauce  cook, 
should  forfeit  all  wages  due  at  the  time,  if 
he  quit  without  notice,  or  went  on  strike,  was 
not  unreasonable  as  a  ponnlty. — Ressig  v.  Wal- 
dorf-Astoria Hotel  Co.,  172  N.  Y.  S.  616. 

Vn.   INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

4^=>I3I(1)  (N.Y.Sup.)  Where  peddler,  with 
average  weekly  receipts  of  $25,  was  injured  by 
wagon  colliding  with  his  push  cart  and  causing 
a  shaft  to  strike  his  groin,  preventing  his  work- 
ing for  two  weeks,  and  cause  him  pain  for  six 
weeks,  and  require  expense  for  treatment,  a 
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verdict  for  S450  wag  not  excessive.— Gutlerner 
▼.  Peter,  172  N.  X.  S.  272. 

Vm.   PL£A]>I|fG,  EVIBENOE,  AND 
ASSESSBCENT. 
(B)  Bvldence. 
€=s>l90  (N.Y.Sup.)  Where  theater  owner  broke 
his  contract  to  furnish  theater  for  display  of 
moving  pictures,  recovery  by  the  owner  of  the 
film  for  profits  lost  hela,  under  the  evidence, 
unwarranted.— K.  &  R.  Film  Co.  v.  Brady,  172 
N.  Y.  S.  268. 

^=»I91  (N.Y.Sup.)  A  judgment  for  damages  to 
plaintiflTs  property  incurred  in  a  collision  can- 
not be  sustained,  where  there  is  no  evidence  of 
the  reasonableness  of  the  charges  paid  and  ex- 
penses incurred,  as  alleged  by  plaintiff.— Green- 
field V.  International  Oxygen  Co.,  172  N.  Y.  S. 
306. 

(O  Proeeeainira  for  Asaeaaiuent. 
4e=>208(l)   (N.Y.Sup.)  The  amount  of  damages 
to  be  allowed  for  personal  injuries  resulting 
from  defendant's  .negligent  collision  is  for  the 
jury.— Gutlerner  v-  Peter,  172  N.  Y.  S.  272. 

DEAD  BODIES. 

^=»5  (N.Y.Sup.)  Where  a  cemeteir  lot  was 
conveyed  to  a  husband  and  wife,  and  a  mauso- 
leum was  erected,  and  on  the  death  of  the  hus- 
band the  widow  applied  for  leave  to  sell  the 
lot  and  remove  the  bodies  therein  to  a  cheaper 
lot,  and  to  use  balance  of  proceeds  for  her 
support,  but  the  deed  of  the  lot  was  not  pro- 
duced, so  as  to  show  whether  the  lot  was 
conveyed  to  husband  and  wife  as  cotenants  or 
joint  tenants,  and  the  husband  by  his  will  devis- 
ed the  lot  to  his  children,  permission  to  sell 
will  be  denied.— In  re  Adajns,  172  N.  Y.  S.  612. 

An  application  for  permission  to  remove  dead 
bodies  lawfully  buried  in  a  cemetery  should 
not  be  granted  without  the  gravest  reasons. 
— Id. 

Where  husband  attached  sentimental  value  to 
burial  lot  which  he  purchased,  widow's  appli- 
cation for  permission  to  remove  his  body  and 
those  of  others,  that  lot,  appreciated  in  val- 
ue, may  be  sold  for  her  sup^rt,  will  not  be 
granted,  in  absence  of  showing  that  her  in- 
come from  trusts  established  by  husband's  will 
is  insufBcient,  though  temporarily  diminished  by 
repairs  to  trust  realty.— Id. 

DEATH. 

See  Electricity,  ^=»19;  Evidence,  <d=3>513:  High- 
ways, <&=>187,  197,  210,  211,  213;  Landlord 
and  Tenant,  ^=7>169;  Master  and  Servant, 
<S=»129,  361,  366,  405;  Negligence,  <8=»93; 
New  Trial,  <S=»76;  Partnership,  ^=»275; 
Trial,  <®=s>191. 

n.  ACTIONS  FOR  CAUSING  DEATH. 
(B)  DamnireM,  Forfeiture,  or  Fine. 
^=»IOI  (N.Y.Sur.)  In  controversy  betw^n  fa- 
ther and  mother  of  deceased,  a  single  man,  in 
which  the  mother  claimed  that  she  was  entitled, 
under  Code  Civ.  Proc.  §  1903,  subd.  2,  to  en- 
tire amount  recovered  by  her  as  administratrix 
from  deceased's  employer  for  his  death,  less  cost 


of  suit  and  funeral  expenses,  on  the  groond  thai 
the  father  had  abandoned  deceased,  leaTin; 
maintenance  and  support  to  mother,  held,  under 
the  facts,  that  the  entire  fund  would  be  award- 
ed to  the  mother.— In  re  Paris,  172  N.  Y.  & 
607. 

DEDICATION. 

Z.   NATURE    AND    BEQUISITES. 

«®=»r9(5)  (N.Y.Sup.)  The  rule  that,  where  land 
is  purchased  by  deed  describing  the  land  with 
reference  to  a  map,  property  shown  on  map  as 
a  park  is  subject  to  a  servitude  for  such  pur- 
pose, does  not  apply  where  the  park  had  been 
laid  out  and  condemnation  proceedings  wer« 
pending  when  the  map  was  filed. — In  re  Public 
Park  in  City  of  New  York,  172  N.  Y.  S.  50. 

DEEDS. 

See  Acknowledgment,  ^=»6;   Appeal,  ^=>1152: 

Corporations,  ^=:>444,  617;    Covenants,  ^=> 

96;   Easements,  ^=»1,  3;   Logs  and  Logging. 

^=>3:    Mortgages;    Records,   €=»6;    Vendor 

and  Purchaser,  ^=>76, 144,  273. 

m.   GONSTBUOTION  AND  OPEBA- 

TION. 

(B)  Conditions  nnd  Hestriotlons. 

^=9 1 56  (N.Y.Sup.)  Where  lands  were  sold  with 
a  provision  against  the  use  of  the  premises  for 
sale  of  intoxicating  liquors,  with  right  of  re- 
verter on  breach  thereof,  and  thereafter  the 
original  grantor  released  all  lands  from  this 
condition,  but  there  was  no  release  to  one  B.. 
a  purchaser,  nor  did  B.,  who  conveyed,  join  in 
the  covenant  of  release  with  his  co-owners,  B., 
owning  no  adjoining  property  and  not  being  a 
grantor  to  a  number  of  grantees  whom  he  was 
subjecting  to  similar  conditions,  being  no  lonfier 
a  covenantor,  was  devoid  of  right  or  obligatioD. 
and  therefore  of  remedy  for  breach  of  such 
conditions.-— McArdle  v.  Hurley,  172  N.  Y 
S.  57. 

<ds»l57  (N.Y.Sup.)  A  condition  imposed  by  the 
original  owner  of  land,  forbidding  the  use  of 
the  premises  for  the  sale  of  liquor,  with  provi- 
sion that,  if  the  conditions  of  the  deed  were 
not  performed,  the  land  should  revert  to  the 
grantor,  was  valid  and  enforceable  against  the 
grantees,  to  whom  the  land  was  conveyed  sub- 
ject thereto.--McArdle  t.  Hurley,  172  N.  Y. 
S.  57. 

IV.   PUBADING  AND   EVIDENCE. 

«®=>I96(1)  (N.Y.Sup.)  In  mother's  action  to  set 
aside  conveyances  to  son,  the  burden  is  upon 
the  son,  not  only  to  disprove  actual  deceit  and 
fraud,  but  also  to  show  that  the  mother  fully 
understood  and  comprehended  the  nature  of  the 
transaction.— Lange  v.  Lange,  172  N.  Y.^S.  846. 
<g=>2Ma)  (N.Y.Sup.)  Evidence  hHd  to  show 
that  mother  failed  to  fully  understand  and  com- 
prehend nature  of  transaction  whereby  she  ex- 
ecuted conveyances  to  her  son. — ^Lange  r.  Lange, 
172  N.  Y.  S.  846. 

DEMAND. 

See  Brokers,  €=»38. 
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DENTISTS.  DISCOVERY. 

See  Master  and  Servant,  ^=>375. 
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DEPOSITIONS. 

^=>8  (N.Y.Sup.)  In  action  to  recover  for  short- 
age under  contract  for  sale  and  delivery  of 
Cuban  honey,  defendants  denying  shortage, 
held,  that  defendants'  motion  for  issuance  of  a 
commission  to  take  testimony  of  shipper  of 
200  barrels  of  the  honey  should  have  been  al- 
lowed.—Egbert  V.  Betanconrt,  172  N.  Y.  S.  145. 

DEPOSITS  IN  COURT. 

See   Execution,   <©=>402. 

^=»4  (N.Y.Sup.)  Under  State  Finance  Law,  fi 
44,  requiring  payment  to  the  treasurer  of  the 
fltate  by  the  chamberlain  of  the  city  of  New 
York  of  money  of  an  intestate  paid  into  court, 
after  having  been  held  by  city  chamberlain  for 
20  years,  on  expiration  of  such  period  state 
treasurer  is  entitled  to  have  the  money  paid  to 
him,  and  city  chamberlain  cannot  retain  it, 
whether  same  is  claimed  or  unclaimed. — In  re 
Malthie.  172  N.  Y.  S.  483. 
«=>ll  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
3347,  subd.  6,  making  section  751  applicable  to 
all  courts  of  record,  the  Appellate  Division  has 
power  to  require  the  chamberlain  of  the  city 
of  New  York  to  pay  to  the  state  treasurer  mon- 
eys of  intestate  estates  at  expiration  of  20 
years  from  the  time  he  received  them. — ^In  re 
Maltbie.  172  N.  Y.  S.  483. 

DESCENT  AND  DISTRIBUTION. 

See  Assignments,  ^=»09;  Death,  ^s»101; 
Easements,  ^ss>24',  Evidence,  ^s»383:  E>x- 
ecutors  and  Administrators;  Internal  Rev- 
enue, <&s»2,  8;   Wills. 

I.  NATTTRE  AND  COUBSB  IH  OEK- 

^s»l5  (N.Y.Sup*)  Where  a  child  gets  i^roperty 
through  the  will  of  a  grandmother  on  his  moth- 
er's side,  on  the  child's  death  without  Issue,  it 
will  go  to  the  mother,  and  not  the  father,  un- 
der Decedent  Estate  Law,  §  84.~Petation  of 
Bounds,  172  N.  Y.  S.  758. 

m.   BIGHTS  AND  UABIUTIES  OF 

HEIRS  AND  DISTRIBUTEES. 

(A)  Hature  and   Batabllabiaent   or  RlffMta 

In  General. 


(N.Y.Snr.)  The  expectancy  of  an  heir 
apparent  is,  during  tiie  life  of  his  ancestor,  a 
mere  hope  or  antidpation. — ^In  re  Zimmerman's 
Will.  172  N.  Y.  S.  80. 

^3>7I(6)  fN.Y.Sur.)  EMdence  held  insufficieDt 
to  shoiw  that  certain  contestants  of  will  were 
decedent's  next  of  kin.— In  re  Title  Guarantee 
&  Trust  Co..  172  N.  Y.  S.  239. 

DETECTIVES. 

See  Fraud,  ^sE»ia 

'DISBARMENT. 

See  Attorney  and  Client,  ^=s>38. 


n*  UNDER  STATUTORY  PROVI- 
SIONS. 

(A)  Interrogator  lea    and   Bzan&lnatton    of 

Parties  and   of   Otlier   Persona. 

<t=a37  (N.Y.Sup.)  Plaintiff  may  have  an  order 
to  examine  defendants  to  frame  his  complaint, 
where  the  attorney  for  plaintiff  and  defendant 
has  sold  certain  corporate  stock  and  refuses 
to  account  therefor;  knowledge  of  such  trans- 
action being  necessary  to  determine  whether 
to  sue  for  fraud,  for  money  had  and  received, 
to  rescind,  or  for  an  accounting.— Heye  v. 
American  Chemical  Eduction  Co.,  172  N.  Y.  S. 
622. 

^s»49  (N.Y.Sup.)  The  manager  of  the  chemi- 
cal department  of  a  defendant  corporation  is 
the  "managing  agent  thereof,'*  within  Code  Civ. 
Proc.  §  872,  aubd.  7,  regulating  examination  of 
parties  before  trial.— Miller  v.  W.  K.  Jahn  Co., 
172  N.  Y.  S.  219. 

^=s>55  (N.Y.Sup.)  Where  affidavit  upon  which 
order  to  ezamme  defendant's  managing  agent 
before  trial  was  obtained  was  technically  de- 
fective, in  not  giving  names  of  attorneys  and 
their  residence  or  omee  address,  as  required  by 
Code  Civ.  Proc.  |  872,  subd.  1,  as  to  which  de- 
fect court  was  required  by  section  768  to  allow 
amendment,  motion  to  vacate  order  would  be 
granted,  unless  plaintiff  filed  affidavit  supplying 
defect.-Maier  v.  W.  K.  Jahn  Co.,  172  N.  Y. 
S.  219. 

(B)  Prodnetlon    and    Inapeetton    of   Writ- 

ings and  of  Otber  Matters. 

^=386(8)  (N.Y.Sup.)  Defendant's  discharged 
salesman,  who  auea  for  commissions,  was  not 
entitled  to  order  for  inspection  of  all  books, 
etc.,  of  defendant  during  period  of  employment, 
connected  with  plaintiff's  employment  and  sales ; 
it  being  sufficient  that  he  could  have  an  ex- 
amination before  trial,  upon  which  the  books 
could  be  produced  by  subpoena  duces  tecum.— 
Bheims  v.  Bender,  172  N.  Y.  S.  543. 
^=»97(1)  (N.Y.Sup.)  Approved  practice  in  mak- 
ing application  for  order  giving  right  to  exam- 
ine defendant's  books  and  papers  is  to  specify 
particular  books  and  papers  sought  to  be  ex- 
amined.—Hay  V.  Bepublic  Trading  Co.,  172  N. 
Y.  S.  573. 

^s»99  (N.Y.Sup.)  Order  giving  plaintiff  right  to 
examine  any  private  papers  or  books  of  defend- 
ant was  too  broad,  and  should  have  been  confin- 
ed to  authority  to  inspect  booka  and  j;)apers  in 
so  far  as  relating  to  subject  of  action.— Uay 
V.  Bepublic  Trading  Co.,  172  N.  Y.  S.  573. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  ^5>123,  927;  Clerks  of  0>urts, 
«=»67;  Courts,  <S=»188.  189,  190;  Damages, 
^s>12;  Husband  and  Wife,  «e:»136';  Judg- 
ment, <@=s>19,  654;   Trial,  «»162,  419. 

DISORDERLY  CONDUCT. 

See  Constitutional  Law,  ®S984;  Vagrancy,  ^=s> 

DISORDERLY  HOUSE. 

See  Contempt,  ^=s>14. 
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DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «=»535,  867. 

DIVORCE. 

See  EzemptioDS,  $=s>76;   Marriage,  ^=:»11,  22, 
58,  60. 

IV.  JITBISDIOTIOlf,    PROCEEDIKOS, 

AND   RELIEF. 

(D>  SSvldcnee. 

^=>I08  (N.Y.Sup.)  A  judgment  for  separation 
and  alimony  on  ground  of  cruelty  is  not  sup- 
ported by  evidence  respecting  charges  not  plead- 
ed, since  the  nature  and  circumstances  and  time 
and  place  of  each  act  of  defendant's  misconduct 
must  bo  pleaded,  in  view  of  Code  Civ.  Proc  f 
1764.— Wirth  v.  Wirth,  172  N.  Y.  S.  309. 

rF)  Jadicineitt  or  Decree. 

^=3»I6I  (N.T.)  Where  judgment  granting  hus- 
band divorce  was  entered  on  wife's  default,  and 
hearing,  after  op«>ning  default  on  wife's  motion, 
did  not  satisfy  justice  her  claim  was  well  found- 
ed, order  denying  her  relief  would  have  been 
proper.— Mokarzel  v.  Mokarzel,  120  N.  E.  692. 
224  N.  y.  340. 

^=::»I72  (N.Y.)  Judgment  of  divorqe  for  hus- 
band, entered  on  wife's  default,  remained  conclu- 
sive between  parties  unless  reversed,  and  sub- 
sequent confirming  determination  by  Special 
Term  in  form  of  judgment  neither  added  to  nor 
detracted  from  parties'  rights ;  order  resulting 
in  confirming  "judgment"  merely  having  opened 
wife's  default  and  permitted  her  to  show  facts 
whereon  she  might  apply  to  vacate  original 
judffmrnt.— Mokarzel  v.  Mokarzel,  120  N.  B. 
692,  224  N.  Y.  340. 

(G)   Appeal. 

^=>I77  (N.Y.)  Where  husband  secured  divorce 
on  wife's  default,  and  wife  secured  order  open- 
ing default,  but,  on  hearing,  did  not  satisfy 
justice  her  claim  was  woll  founded,  his  "de- 
cision" and  "judgment,"  that  interlocutory  and 
final  judgments  previously  entered  on  default 
should  stand,  must  be  construed  as  order  deny- 
ing wife's  application  to  vacate,  not  appealable 
as  matter  of  right  to  Court  of  Appeals.— Mokar- 
zel V.  Mokarzel,  120  N.  E.  692,  224  N.  Y.  340. 

V.   AUMOIYT.    AIirOWANCES.   AND 
DISPOSITION    or   PROPERTY. 

<®==>268  (N.Y.Sup.)  An  affidavit,  as  a  basis  for 
an  order  of  an  arrest  to  enforce  payment  of 
alimony,  which  alleges,  upon  information  and 
belief  arising  from  conversations  with  third 
persons,  that  defendant  was  about  to  depart 
from  the  state,  is  insufficient,  where  there  is  no 
statement  of  the  substance  of  what  was  said, 
and  the  names  of  such  persons  are  not  given. — 
IMotnick  v.  Plotnick,  172  N.  Y.  S.  584. 

DOMICILE. 

See  Wills,  «=»70:    Taxation,  €=3>fi67. 

<BJ=>5  (N.Y.Sur.)  Under  the  laws  of  New  iTork, 
the   domicile   of  a  wife   is   established   by  the 


domicile  of  her  husband.— In  re  Bain's  Ettat«, 
172  N.  Y.  S.  604. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

«®=>l  (N.Y.)  Sanitary  Code  of  Board  of 
Health  of  City  of  New  York,  g  117,  r^iuiring 
disclosure  to  the  board  of  health  of  the  in- 
gredients of  patent  medicines,  is  a  legitimate 
exercise  of  the  police  power,  for  the  preserva- 
tion of  public  health  and  safety.— E.  Fougera 
&  Co.  V.  City  of  New  York,  120  N.  E.  642. 
«S=>2  (N.Y.)  New  York  City  Sanitary  Code, 
§§  ^16,  117,  providing  punishment  for  false 
statements  as  to  curative  effect  of  patent 
medicines,  contemplates  punishment  for  statp- 
ments  willfully  false  or  fraudulent,  and  is  not 
subject  to  the  objection  that  it  permits  punish- 
ment for  mere  error  of  opinion.— pj.  Fougera 
&  Co.  V.  City  of  New  York,  120  N.  E.  642. 

Sanitary  Code,  ff  116,  117,  requiring  disclo- 
sure of  ingredients  of  patent  medicine  and  pro- 
hibiting the  sale  without  disclosure,  are  invalid 
for  failure  to  except  stocks  of  medicines  al- 
ready acquired,  the  ingredients  of  which  were 
unknown.— Id. 

DRUNKARDS. 

See  Evidence,  ^=^78;  Municipal  Corporations, 
€=>706. 

DUE  PROCESS  OF  LAW. 

See  ConstituUonal  Law,  ^=>277-28a. 

EASEMENTS. 

See  Dedication,  ^=»19;  Eminent  Domain,  ^=> 
84,  85;  Ferries,  €=s»14;  Landlord  and  Teti- 
ant,  @=»124;  Limitation  of  Actions,  ^=»f>7; 
Municipal  Corporations,  ^==>304,  395,  719; 
Navigable  Waters,  «=»39.  43;   Trial,  <8=s>351. 

I.  CREATION,   EXISTENCE.   AND 
TERMINATION. 

<@=9l  (N.Y.Sup.)  The  right  of  a  vendor  of  a 
quarry,  reserved  in  the  deed,  of  entering  and 
appropriating  waste  slate,  does  not  constitute 
an  "easement,"  but  **profits  d.  prendre."— Math- 
ews Slate  Co.  of  New  York  v.  Advance  Indus- 
trial Supply  Co.,  172  N.  Y.  S.  830. 
«=>3(1)  (N.Y.Sup.)  Where  an  owner  of  land, 
upon  conveying  part  of  it  for  use  as  a  slate 
quarry^  reserved  a  right  of  way  to  such  quarry 
over  his  lands,  together  with  a  right  to  utilize 
waste  slate,  such  rights  wore  not  appurtenant 
to  the  farm,  but  were  in  gross,  and  belonged  to 
the  owner  and  his  heirs  and  assigns  generally. 
—Mathews  Slate  Co.  of  New  York  v.  Advance 
Industrial  Supply  C^.,  172  N.  Y.  a  830. 
C;=>I5  (N.Y.Sup.)  Though  easements  are  gen- 
erally acquired  by  grant  or  prescription,  they 
may  be  gained  by  contract,  although  not  speoi- 
fied.— Anixter  v.  Bangor  Realty  Corporation, 
172  N.  Y.  S.  732. 

An  implied  easement  In  favor*  of  grante«  is 
dependent  upon  the  easement  being  reasonably 
necessary  and  essential   to   tfa«  beneficial   en- 
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joyment  of  the  premises;  mere  convenience  be- 
ing insufficient. — Id. 

<8=>24  (N.Y.Sup.)  "Basements  in  gross"  are  al- 
ways persona],  and  never  inheritable,  but  "prof- 
its a  prendre  in  gross"  may  be  both  inheritable 
and  assignable.— Mathews  Slate  Co.  of  New 
York  V.  Advance  Industrial  Supply  Co.,  172  N. 
Y.  S.  830. 

^=>30(1)  (N.Y.Sup.)  The  abandonment  of  an 
casement  or  a  profit  ft  prendre  is  not  establish- 
ed by  a  mere  cesser  to  use ;  but.  when  accom- 
panied by  other  circumstances  showing  an  in- 
tention to  abandon,  long  diijuse  will  establish  it, 
—Mathews  Slate  Co.  of  New  York  v.  Advance 
Industrial  Supply  Co.,  172  N.  Y.  S.  830. 
€=»36(3)  (N.l.Sup.)  Kvidence  held  insufficient 
to  show  that  defendant  had  a  right  of  way  of 
necessity  over  plaintiff's  boardwalk,  erected  up- 
on tidelands  belonging  to  the  city.— Siebel  v. 
Pleayl.  172  N.  Y.  8.  798. 

^=»36(3)  (N.Y.Sup.)  In  an  action  to  restrain 
defendant  from  entering  a  quarry  yard  and  ap- 
propriating waste  slate,  evidence  held  to  show 
that  the  grantor  of  the  lot.  who  had  reserved 
a  right  of  way  and  a  right  to  appropriate  waste 
slate,  had  abandoned  m\ch  right*— Mathews 
Slate  Co.  of  New  York  v.  Advance  Industriiil 
Supply  Co..  172  N.  Y.  S.  8,10. 

ECCENTRICITIES. 

See   Wills,  ^»41. 

EJECTMENT. 

m.   FUBABING  AND  ETIDENOE. 

^=s>76  (N.Y.Sup.)  In  ejectment,  defended  on 
jjround  of  ownership,  court's  refusal  to  permit 
Heryice  of  supplemental  answer,  alleging  facta 
showing  that  defendant  was  estopped  from  as- 
Herting  ownership,  was  proper.— Feople  v.  Be- 
guelin,  172  N.  yT  S.  530. 

ELECTION  OF  REMEDIES. 

See  Eminent  Domain,  ^s»243;  Fraud,  ^s>31; 
Master  and  Servant,  9s»351. 

ELECTIONS. 

See  Action,  ^=:>38;  Covenants,  <g=»13;  Crim- 
inal I^w.  ^=:»13;  Intoxicating  Liquors,  ^s» 
20,  32,  33,  34,  37,  38. 

vm.  ooHDxrcT  of  bubotion. 

^=»227(1)  (N.Y.Sup.)  Where  number  of  votes 
cast  for  Governor  in  a  town  district  exceeded 
number  of  electors  voting  therein,  by  reason 
of  failure  to  adjust  a  voting  machine  before 
use.  all  votes  cast  therein  for  candidates  for 
Governor  should  not  be  thrown  out  by  county 
board  of  canvassers,  where  no  fraud  was  in- 
volved, as  it  would  be  a  manifest  injunticp  to 
disfranchise  electors  of  entire  district.— Rat ti- 
gan  V.  Searing,  172  N.  Y.  S.  804.    , 

UL.   COUNT  OF  VOTES,  RETUaNS, 
AND  CANVASS. 

e=3>239  (N.Y.Sup.)  Where  without  any  fault  of 
electors,  and  because  of  faulty  adjustment  of 
voting  machine,  an  elector  voted  twice  for  a 
candidate  for  Governor,  vote  should  be  canvass- 


ed as  one  vote.— Rattigan  v.  Searing,  172  N.  Y. 
S    804 

<8=»263  (N.Y.Sup.)  Upon  application  for  judi- 
cial review  of  ballots  purusant  to  Election  I^w, 
§  381,  the  court  had  no  authority  to  order  a 
mandamus  for  a  recanvass,  but  was  confined 
to  determining  whether  the  application  justified 
an  order  that  the  void,  blank,  and  protested 
ballots  be  brought  into  court,  so  that  court 
could  determine  whether  any  of  such  ballots 
W'ere  canvaK.sed  improperly  with  respect  to  tho 
applicant,  to  the  end  that  a  mandamus,  with 
specific  inatructions  for  the  recanvass.  should 
issue.— In  re  Whitman,  172  N.  Y.  S.  748. 

X.  CONTESTS. 

^=»293(5)  (N.Y.Sup.)  In  action  involving  va- 
lidity of  votes  cast  at  election,  where  pursuant 
to  court's  order  ballot  box  had  been  opened  and 
protested  ballots  delivered  to  commissioners  of 
elections,  the  ballots  themselves  are  evidence, 
upon  proof  that  they  have  been  preserved  invi- 
olate—People ex  rel.  Fiske  v.  Bants,  172  N. 
Y.  S.  3. 

0=>295(1)  (N.Y.Sup.)  Where  three  electors  in 
town  district  made  affidavit  that  they  pulled 
down  the  knob  of  a  voting  machine  opposite 
the  name  of  a  candidate  for  Governor  over  the 
Prohibition  emblem,  but  did  not  pull  down  the 
knob  over  the  Republican  emblem  though  same 
candidate's  name  appeared  under  both  emblems 
he  should  have  the  benefit  of  those  votes.— Rat- 
tigan V.  Searing.  172  N.  Y.  S.  804. 
^=>305(9)  (N.Y.Snp.)  In  action  involving  va- 
lidity of  votes  cast  at  election,  where  court  di- 
rected that  ballot  box  be  unsealed,  and  pro- 
tested ballots  be  delivered  to  commissioners  of 
election,  court  will  not  order  return  of  ballots 
to  city  clerk  after  such  order,  having  been  com- 
plied with,  was  reversed  by  Appellate  Divi- 
sion, where  change  was  unnecessary  to  their 
preservation,  and  where  trial  about  to  com- 
mence was  to  be  held  in  same  building  as  of- 
fices of  commissioners  of  election,  facilitating 
use  of  ballots  as  evidence  at  the  trial.— People 
ex  rel.  Fiske  v.  Bantr,  172  N.  Y.  S.  3. 

ELECTRICITY. 

See  Corporations,  ^=»42. 

^=»3  (N.Y.Sup.)  A  manufacturing  concern, 
furnishing  elec<^ricity  to  persons  otiier  than  its 
tenants  off  its  own  premises  for  compensation, 
using  public  highways  for  such  purposes,  and 
operating  an  electric  plant,  within  Public  Serv- 
ice Commissions  Law,  9  2,  subd.  12.  defining 
"electric  plant."  Is  an  "electric  corporation." 
under  subdivision  18.  and  is  under  the  juris- 
diction of  the  Public  Service  Commission,  under 
section  74. — Public  Sers'ice  Commission.  Second 
Dist,  V.  .1.  &  J.  Rogers  Co..  172  N.  Y.  S.  41)8. 
©»3  (N.Y.Sup.)  A  company  incorporated  to 
generate  and  distrihiito  electricity  upon  private 
property  for  railroad  or  street  railroad  purposes, 
or  ror  its  own  use,  or  for  the  use  of  its  tenants, 
by  amendment  of  its  certificate  under  Stock  Cor- 
poration Law,  §  18,  extending  its  powers,  so  as 
to  authorize  distribution  of  electricity  over 
private  and  public  property,  and  for  use  of 
whomsoever  (fesired  it,  became  a  company  in- 
corporated for.  general  lighting  purposes,  and 
was  legally  incorporated  to  carry  on  such  busi- 
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ness,  regardless  of  whether  its  original  certift* 
cate  made  it  a  business  or  a  transportation  cor* 
poration.— People  ex   rel.   Cayuga   Power  Cor- 

f oration  v.  Public  Service  Commission,  Second 
)i8t.,  172  N.  Y.  S.  533. 

<©=»4  (N.Y.Sup.)  A  corporation  organized  under 
Manufacturing  Corporations  Act  of  1848,  and 
not  under  the  Transportation  Corporations  Law, 
not  having  franchise  to  use  streets,  highways, 
and  public  places  for  purpose  of  furnishing  elec- 
tricity to  inhabitants  for  light  and  power,  has 
not  acquired  implied  franchise  to  use  streets  for 
such  purpose  bjr  reason  of  long  usage,  where 
such  usage  was  in  violation  of  law,  under  Gen- 
eral Corporation  Law,  §  10.  being  unauthorized 
by  its  charter.— Public  Service  Commission,  Sec- 
ond Dist,  v.  J.  &  J.  Rogers  Co.,  172  N.  Y.  S. 
498. 

Public  service  commission,  having  authority 
under  Public  Service  Commissions  Law,  §  74, 
to  institute  proceedings  against  electric  corpora- 
tion doing  anything  in  violation  of  law,  may 
bring  proceedings  against  a  manufacturing  con- 
cern not  incorporated  under  Transportation 
Corporations  Law,  that  was  using  streets  with- 
out  having  franchise  and  public  places,  to  fur- 
nish electricity  for  light  and  power,  where  the 
furnishing  of  such  electricity,  under  General 
Corporation  Law,  §  10,  was  in  violation  of  law, 
not  being  authorized  by  its  charter. — Id. 
^=>I9(5)  (N.Y.Sup.)  In  action  against  electric 
light  company  for  death  due  to  contact  with 
charged  cable  used  for  purpose  of  raising  and 
lowering  street  lamp,  evidence  held  to  show 
actionable  negligence  on  part  of  electric  light 
company.— Freedman  v.  Buffalo  General  Elec- 
tric Co.,  172  N.  Y.  S.  712. 
<&=>I9(12)  (N.Y.Sup.)  Electric  light  company 
was  not  necessarily  relieved  from  liability  for 
death  of  person  from  contact  with  cable  used 
for  raising  and  lowering  street  lamp,  which 
cable  had  become  charged  with  electricity,  by 
the  fact  that  deceased  of  own  free  act  touched 
cable  without  any  knowledge  of  its  dangerous 
condition.— Freedman  v.  Buffalo  General  Elec- 
tric Co.,  172  N.  Y.  S.  712. 

EMINENT  DOMAIN. 

See  Appeal,  ^=>874 ;   Dedication,  ^=^19;  Land- 
lord and  Tenant,  ^=»17. 

I.   NATURE,   EXTENT,   AlTD   BELEOA- 
TIO  OF  POWER. 

^=5>  1 1  (N.Y.Sup.)  That  petitioner,  to  whom  has 
been  granted  license  to  maintain  and  operate 
ferry,  is  a  private  individual,  does  not  deprive 
him  of  right  to  acquire  by  eminent  domain  prop- 
erty which  he  needs  in  maintenance  of  ferry. — 
In  re  Pierce,  172  N.  Y.  S.  852. 

n.   GOMPENSATIOK. 

(B)   Talclnv      or      InJnrlBv      Property      as 
Ground  for  CompeniintlOTi. 

<S::=>84  (N.Y.'Sup.)  A  town  having  title  to  land 
below  high-water  mark  has  no  right  to  cut  off 
all  access  by  littoral  owner  to  the  navigable  wa- 
ters of  a  harbor  by  erecting  a  solid  wall  or  bar- 
rier between  such  owner's  upland  and  such  wa- 
ters for  any  purpose  other  than  the  improver 
ment  of  navigation   without  compensating  for 


the  destroyed  easement  of  aoeess.— TifFanj  ▼. 
Town  of  Oyster  Bay,  172  N.  Y.  S.  356. 

On  the  improvement  or  alteration  of  the  fore* 
shore  in  aid  of  navigation,  the  riparian  owner 
may  be  entirely  deprived  of  his  easement  of  ac- 
cess to  navigable  waters  without  compensation. 
-Id. 

^=»85  (N.Y.Sup.)  Regardless  of  who  owns 
the  fee  of  a  public  street,  an  abutting  owner 
has  an  easement  for  lateral  support,  of  which 
he  cannot  be  deprived  without  just  compensa- 
tion; the  fee  of  the  street  being  held  by  the 
city,  not  in  absolute  ownership,  but  in  trust. 
— Susswein  v.  Bradley  Contracting  Co.,  172 
N.  Y.  S.  662, 

(C)  Bfoaaure   and   Amoaat. 

^s>l26(3)  (N.Y.Sup.)  The  difference  in  the 
value  of  the  water  power  before  and  after  the 
diversion  of  water  is  the  correct  rule  of  dam- 
ages.—Sands  v.  City  of  New  York,  172  N.  Y. 
S.  16. 

(D)  Person*  Bntltled  aad  PayB&ent. 

^s»l54  (N.Y.Sup.)  Mortgagee  of  land  con- 
demned has  a  direct  interest  in  the  land,  for 
Which  he  is  entitled  to  an  award;  the  amount 
thereof  being  face  of  mortgage  and  interest,  if 
value  of  land  exceeds  amount  of  mortgage,  and 
the  amount  of  the  value  of  land,  less  proper  ap- 
portionment of  taxes  and  assessments,  if  yalue 
of  land  is  less  than  face  of  mortgage.— In  re 
Public  Park  in  City  of  New  York,  172  N.  Y. 
S.  50. 

in.  PROOEEDXirOS   TO   TAKE   PBOP- 

ERTT  AKD  ASSESS  OOKPEK- 

SATIOK. 

^=»233  (N.Y.Sup.)  In  condemnation  proceed- 
ings, determination  of  commissionerB,  awarding 
a  gross  sum  to  life  tenant  in  lieu  of  income, 
was  without  power  or  authority.— In  re  Tucker, 
172  N.  Y.  S.  701. 

<©=5>237(5)  (N.Y.Sup.)  Though  the  commis- 
sioners in  their  best  judgment,  and  not  the 
court,  are  to  assess  the  damage  to  water 
rights  under  Laws  1905,  e.  724,- J  42,  as  amend- 
ed by  Laws  190G,  c.  314,  §  9,  yet,  if  the  awards 
are  arbitrary,  the  court  must  exercise  its  own 
judgment  as  to  whether  they  are  reasonable 
and  whether  justice  has  been  done.— Sands  v. 
City  of  New  York,  172  N.  Y.  S.  16. 

Where  a  commission's  awards  of  damages 
against  the  city  of  New  York  for  the  diversion 
of  water,  made  under  Laws  1905,  c.  724,  |  42, 
as  amended  by  Laws  1906,  c  314,  8  9,  were  in- 
consistent, against  sober  common  sense  and 
the  overwhelming  weight  of  the  evidence  or 
the  facts,  they  would  be  set  aside,  and  the 
claims  sent  to  other  commissions.— Id. 
«=>238(6)  (N.Y.Sup.)  Whether  water  front 
condemned  for  park  purposes  was  so  adapted 
to  the  uses  of  commerce  as  to  give  it  a  value 
for  manufacturing  and  commercial  purposes 
greater  than  its  value  for  residential  purpos- 
es was  a  question  of  fact,  and  the  decision  of 
the  commission  should  not  be  lightly  disturb- 
ed, where  based  on  evidence  and  physical  facts. 
—In  re  Public  Park  in  City  of  New  York,  172 
N.  Y.  S.  50. 

^=»243(1)  (N.Y.Sup.)  If  petitioner,  life  ten- 
ant, was  unaware  of  his  nght  to  a  deposit  of 
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total  amount  of  award  in  condemnation,  pro- 
ceedings, from  which  income,  interest,  or  ac- 
crual would  be  paid  to  him  during  his  life,  he 
cannot  be  said  to  have  made  an  election  by 
Accepting  in  Ueu  thereof  a  gross  sum,  repre- 
sentmg  present  worth  of  his  life  estate.— In  re 
Tucker,  172  N.  Y.  8.  701. 

Although  determination  in  condemnation  pro- 
ceeding, awarding  life  tenant  a  gross  sum  in 
Ueu  of  income,  was  a  nullity,  where  he  accepted 
gross  sum,  he  cannot  have  award  reformed 
without  surrendering  what  was  received.— Id. 
^s»243(2)  (N.Y.Sup.)  In  condemnation  pro- 
ceedings, confirmation  of  report  of  commission- 
ers by  court  is  an  approval  only  of  determina- 
tions of  commissioners  as  to  matters  within 
their  power  to  make.— In  re  Tudter,  172  N.  Y. 
S.  701. 

IV.  REMEDIES   OF   OWHEBS  OF 
FBOIPEBTT* 

^€=»274(5)  (N.Y.Snp.)  If  licensee  has  no  title  to 
property  which  he  needs  in  the  maintenance  of 
-ferry,  he  mar  be  restrained  from  using  such 
property  until  he  acquires  same  b^  exercise  of 
Tight  of  eminent  domain.— In  re  Pierce,  172  N. 
T.  S.  852. 

V.   TTTIJB  OR  RIGHTS  AOQIHRED. 

<®=»3I7(1)  (N.Y.Sup.)  Where  plaintiff  acquir- 
•ed  premises  by  condemnation  proceedings,  the 
occupant  of  the  premises  became  by  operation 
of  law  plaintiff's  tenant  at  the  moment  it  took 
title.— Bronx  Parkway  Commission  v.  F.  Wil- 
lUm  Schwiers,  Inc..  172  N.  Y.  S.  749. 

EMPLOYERS'  LIABILITY  ACTs! 

See  Commerce,  ^5>27. 

ENEMY.  TRADING  WITH. 

See  War,  «=>4. 

EQUITY. 

See  Courts,  ^=>188;  Discovery;  Injunction; 
Judgment,  ^=>564.  577;  Beformation  of  In- 
struments; Specinc  Performance:  Subroga- 
tion; Trusts;  Vendor  and  Purcnaser,  ^=> 
280. 

I«   JURISDICTION.  PRINOIPLEd,  AlfD 


(C)  Prlnefple*  and  Maztm*  of  Baiilty. 

^=^65(1)  (N.Y.Sup.)  la  proceedings  to  com- 
pel public  service  companies  to  comply  with 
order  of  public  service  commissioners  to  pro- 
cure and  place  in  operation  additional  cars,  the 
court  should  give  little  heed  to  nice  considera- 
tions of  equity;  the  rights  of  the  public  being 
paramount,  and  the  maxims.  "He  who  seeks 
equity  must  do  equity,"  and  •*He  who  comes 
into  equity  must  come  with  clean  hands."  be- 
ing pertinent.— Public  Service  Commission, 
First  Dist.,  v.  Brooklyn  Heights  R.  Co.,  172 
X.  y.  S.  790. 

^=>66  (N.Y.)  Fnder  principle  that  one  who 
seeks  relief  from  court  of  equity  must  do  equi- 
ty, beneficiarj'  under  trust  created  by  his  moth- 
er's will,  not  a  "borrower**  from  whom  usury 
has  been  exacted,  within  General  Business  Law, 


f  377,  must  repay  amount  actually  advanced  by 
insurance  company  on  his  contingent  interests 
in  his  mother's  estate  as  condition  of  having  his 
assignments  of  such  interests  canceled. — Brown 
V.  Kobinson,  120  N.  B.  604,  224  N.  Y.  301. 
<S=3»66  (N.Y.Sup.)  In  proceedings  to  compel 
public  service  companies  to  comply  with  order 
of  public  service  commissioners  to  procure  and 
place  in  operation  additional  cars,  the  court 
should  give  little  heed  to  nice  considerations 
of  equity;  the  rights  of  the  public  being  para- 
mount, and  the  maxims,  "He  who  seeks  equity 
must  do  equity,"  and  "He  who  comes  into  equi- 
ty must  come  with  clean  hands,"  being  perti- 
nent.—Public  Service  Commission.  First  Dist., 
V.  Brooklyn  Heights  R.  Co.,  172  N.  Y.  S.  790. 

ESCHEAT. 

See  Deposits  in  Court,  ^=»4,  11. 

ESCROWS. 

See  Vendor  and  Purchaser,  ^=»16. 

ESTATES. 

See  Descent  and  Distribution;  Ehcecntors  and 
Administrators:  Internal  Revenue;  ^^; 
Perpetuities;    Remainders;    Wills. 

ESTOPPEL 

See  Judgment,  ^=:»654:  Landlord  and  Tenant, 
«=>17;    Trial,  €=>272. 

n.   BT  DEED. 
(A)  Gre«tton    and    OperBtlon    In    General. 

^=»I4  (N.Y.Sup.)  One  in  possession  of  land, 
after  signing  certificate  that  his  occupancy  was 
"at  the  sufferance  of  the  people  of  the  state  of 
New  York,'*  and  after  having  been  permitted  to 
continue  occupancy  because  of  such  certificate, 
is  estopped  from  asserting  that  land  at  such 
time  was  owned  by  third  party,  and  from  claim- 
ing land  under  conveyance  from  such  party. — 
People  V.  Beguelin,  172  N.  Y.  S.  530. 

EVIDENCE. 

See  Courts,  ^=»02,  97;   Criminal  Law,  ^=5>30S- 

572:    Depositions;    Discovery;    Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics* 
For  review  of  rulings  relating  to  evidence,  see 

Appeal. 

I.   JUDIGIAIi  NOTIGE. 

<&»5(2)  (N.Y.Sup.)  In  absence  of  statute,  the 
court  judicially  knows  that  the  laying  of  a 
carpet  is  not  a  hazardous  occupation. — Stradar 
V.  Stem  Bros..  172  N.  Y.  S.  482. 
<g=s>23a)  (N.Y.Sup.)  Judicial  noHce  will  he  tak- 
en of  war  conditions  obtaining  during  period  in- 
volved in  action  for  nondelivery  of  money  re- 
ceived by  defendant,  in  December,  1916.  for 
transmission  to  Austria. — Herzog  v.  Transatlan- 
tic Trust  Co.,  172  N.  Y.  S.  394. 
^=s>26  (N.Y.Sup.)  Supreme  Court  may  takp 
judicial  notice  of  the  chaotic  conditions  that 
have  obtained  in  Russia  for  so  long  a  time, 
necessarily  affecting  transmission  of  monoy  to 
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that  country,  the  matter  in  suit— Rosenblatt 
V.  Josephaohn,  172  N.  Y.  S.  719.. 

n.   PRESUMPTIONS. 

^s>54  (N.Y.Sup.)  An  inference  cannot  be  based 
on  another  inference. — Plotnick  v.  Plotnick, 
172  N.  Y.  S.  584. 

^=»65  (N.Y.Sup.)  Where  railroads  consolidated 
under  Laws  1890.  c.  565,  Sfi  70-73,  purchasers 
of  securities  of  the  consolidated  railroad  must 
be  presumed  to  have  known  the  law  and  to 
have  purchased  securities,  in  the  light  of  sec- 
tion To,  providing  that  the  constituent  railroads 
should  remain  in  being  for  purpose  of  meeting 
obligations  of  creditors  and  lienors.— Smith  v. 
Pacific  Improvement  Co.,  172  N.  Y.  S.  C5. 
€=»67(2)  (N.Y.Snr.)  If  insanity  is  once  estab- 
lished, the  presumption  is  that  it  continues. — 
In  re  King's  Will,  172  N.  Y.  S.  869. 

III.   BURD£N   OF   PROOF. 

^=^93  (N.Y.Sup.)  Relation  of  its  alleged  claim 
agent  to  railroad,  sued  for  board  furnished  in- 
jured passengtT  under  arrangement  with  sudi 
ajzont,  and  his  authority,  being  matters  peculiar- 
ly within  railroad's  own  knowledge,  sbght  evi- 
dence for  plaintiff  cast  on  it  burden  of  explana- 
tion.—Purine  v.  Elmira,  C.  &  W.  Ry.,  172  N. 
Y.  S.  396. 

IV.  REI.EVANCT.  BCATCRIAUTT,  AUS 

COMPETENGT   IN   GENERAI.. 

(B)    Rea  G'estie. 

<©=>I23(11)  (N.Y.Sup.)  Statements  of  driver  of 
def<'udant's  automobile  truck,  which  collided 
with  plaintiff's  building  when  driving  chain 
broke  and  driver  lost  control,  that  the  motor 
was  out  of  order,  that  defendant's  trucks  were 
generally  in  bad  condition,  etc.,  were  inadmis- 
sible, being  merely  a  narrative  of  past  events 
in  no  wise  connected  with  res  gestup.— Boltan  t. 
Barrett,  172  N.  Y.  S.  457. 

(B).  Competency. 

0=^151(2)  (N.Y.Sup.)  Evidence  attempted  to 
be  elicited  by  questions  calling  for  undisclosed 
reasons  why  the  witness  had  not  signed  a  cer- 
tain form  of  contract,  or  objections  to  the  form 
in  the  mind  of  the  witness,  was  objectionable. — 
Cassin  v.  StiUman-Delehanty-Ferris  Co.,  172 
N.  Y.  S.  754. 

V.  BEST  ANB  SEGONBART  EVIDEKCE. 

^=»I84  (N.Y.Sup.)  Although  it  appeared  upon 
the  trial  that  notice  to  produce  had  been  served 
upon  dofondant,  but  that  hf»  did  not  produce  the 
notes  parol  testimony  of  contents  of  the  note  and 
allegod  indorsements  thereon  was  inadmissible, 
in  the  absence  of  evidence  that  the  note  was  in 
the  possession  and  control  of  defendant —Her- 
man V.  Heller,  172  N.  Y.  S.  474. 

VII.   ADMISSIONS. 

(A)   "Nature,   Form,  aiicl   Tncldenta  In   Gen- 
eral. 

^=»208(1)  (N.Y.Sup.)  In  action  for  breach  of 
contract  for  sale  of  t^plit  bamboo  and  reeds, 
answer  alleging  contract  and  its  cancellation, 
and  that  contract  was  that  mentioned  in  com- 


plaint, was  admiasion  of  record  that  contract 
on  which  recovery  was  sought  was  made  b*»- 
tween  plaintiff  and  defendant.— Herbert  v.  Otto 
Gerdau  CJo.,  172  N.  Y.  S.  580. 

(D)  By  Affenta  or  Other  RepresemtntWeB. 

^=s>24l(l)  (N.Y.Sup.)  In  action  for  wrongful 
termination  of  ccaitract,  evidence  as  to  statement 
by  the  agent,  who  had  negotiated  the  contract 
made  during  negotiations  between  defendant  and 
a  third  party,  was  not  admissible  to  bind  plain- 
tiff, agent  at  such  time  not  acting  as  plaintiff's 
agent,  but  as  agent  of  third  party.— Gaul  Litho- 
graphic Co.  v.  French  Perfume,  Medicinal  & 
Aniline  Mfg.  Co.,  172  N.  Y.  S.  488. 

VUZ.  DECIiARATIOHa. 

(A)   Natare,  Fornt,  «nd  Incidents  in  G/en* 
eral. 

^=s»266  (N.Y.Sup.)  In  an  action  to  recover  for 

?oods  sold,  where  defendant  alleged  a  purchase 
rom  a  third  narty,  defendant  should  not  have 
been  prevented  from  proving  conversations  be- 
tween its  own  representatives  and  others,  and  tbe 
Slaintiff  concerning  the  transactions  involveti.— 
limit  V.  Mill  Remnant  Co..  172  N.  Y.  S.  222. 

(C)    As   to    Pedlvrec,   Birtb,  and   Relation- 
■blp. 

^=»290  (N.Y.Sur.)  Evidence  of  declarations  as 
to  matters. of  pedigree  is  admissible  only  when, 
among  other  things,  it  appears  that  .the  penkm 
making  them  was  a  member  of  the  family  who<t^ 
descent  is  sought  to  be  proved,  and  only  sli};ht 
proof  of  the  relationship  of  declarant  is  required, 
—In  re  Title  Guarantee  &  Trust  Co.,  172  N.  Y. 
S.  239. 

(E2)   Proof  and  BUTect. 

«ss>309  (N.Y.Sur.)  Only  slight  proof  of  the  re- 
lationship of  declarant  to  the  family  whose  de- 
scent is  sought  to  be  proved  is  required.— In  re 
Title  Guarantee  &  Trust  Co.,  172  N.  Y.  S.  239. 

IX.  HEAB8AT. 

^=»3I8(1)  (N.Y.Sup.)  In  action  against  a  for- 
warding company  ror  loss  of  case  of  goods  in 
transportation  from  plaintiff's  place  of  business 
to  a  steamship  company,  manifest  of  latter  com- 
pany, showing  only  two  of  three  case.^  had  been 
received,  and  letter  written  to  plaintiff  by  con- 
signee, stating  case  in  que^ition  had  not  been 
received,  were  inadmipsible  as  hearsay.— Gladium 
Co.  V.  iStandard  Forwarding  Co.,  172  N.  Y,  S- 
487. 

<©=33I8(2)  (N.Y.)  In  action  to  set  aside  con- 
tract on  ground  of  insanity,  where  physician  tes- 
tified to  mental  condition  of  alleged  incompetent, 
testimony  as  to  contents  of  a  letter,  sent  by  phy- 
sician to  witness,  wherein  he  described  condi- 
tion of  incompetent,  was  inadmissible  being 
hearsay  corroboration  of  physician's  testimonv. 
— Boschcn  V.  Stockwell,  120  N.  B.  728,  224  N. 
Y.  356. 

^=>3I8(2)  (N.Y.Sup.)  In  action  against  a  for- 
warding company  for  loss  of  case  of  goods  in 
transportation  from  plaintiff's  place  of  business 
to  a  steamship  company,  letter  written  to  plain- 
tiff by  consignee,  stating  case  in  question  had 
not  been  received,  was  inadmissible  as  hear- 
say.—Gladlum  (;o.  V.  Standard  Forwarding  Co., 
172  N.  Y.  S.  487. 
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^==»3I8(2)  (N.Y.Sur.)  On  settlement  of  execu- 
tor's account,  adopted  daughter  of  testatrix's  sis- 
ter claiming  fund  as  against  testatrix's  son,  cor- 
reftpondence  between  members  of  sister's  family, 
and  between  sister  and  her  adopted  daughter, 
held  incompetent  as  hearsay.— In  re  Gurlitz,  172 
N.  X.  S.  SS. 

X.  BOOUBCENTART  BVIDEKGE. 
(C)  Private  'Wrltinv*  and  Pvblloattona. 

<S=>357  (N.y.Sup.)  In  an  action  for  damages 
ti)  plaintiffs  taxicab,  resulting  from  a  collision 
with  defendant'e  truck,  a  letter  from  the  de- 
partment of  licenses,  addressed  to  plaintiff's 
attorney,  stating  that  defendant  was  the  own- 
er of  the  license  corresponding  to  the  truck's 
number,  was  incompetent  to  show  ownership. — 
Turteltaub  v.  Laurla,   172  N.  Y.   S.  148. 

(D)    Prodnotloa,   AntheatlcatloB,    and    fiSf- 
feot. 

<g=»383(3)  (N.Y.Sur.)  When  the  court  directed 
that  pr\jof  be  taken  as  to  the  allegations  of  kin- 
nhip,  all  petitions  and  affidavits  of  the  parties 
became  of  no  avail  as  affirmative  evidence  there- 
of.~In  re  Title  Guarantee  &  Trust  Co.,  172  N. 
Y.  S.  230. 

XI.   PAROI^  OR  EXTRIK8IC  tSVJm 
BEirOE  ATPECTING  WRITINGS. 

(A)  CoBtradletlniTt  Varyiiiir«  or  Adding  to 
Terms  of  'Written  Injitrament. 

<@=>424  (N.Y.Sup.)  The  rale  making  a  written 
contract  conclusive  proof  of  what  the  parties 
have  ajrreed  to,  rejecting  parol  proof  to  vary  or 
contradict  the  writing  or  its  legal  import,  ap- 
plies only  in  controversies  between  the  parties 
to  the  instrument.— Caasin  v.  Stillman-Delehan- 
ty- Ferris  Co.,  172  N.  Y.  S.  754. 
C=>427  (N.Y.Stip.)  In  action  for  injuries  by 
employ^  of  subcontractor  against  main  con- 
tractor for  building,  testimony  of  agent  of  main 
r*ontractor  that  he  informed  subcontractor  he 
would  not  accept  its  form  of  contract,  because 
it  bound  main  contractor  to  allow  free  use  of 
facilities,  etc.,  held  not  inadmissible  as  vary- 
ing written  contract,  which  did  not  obligate  de- 
fendant to  punish  facilities;  the  question  being 
whether  defendant  was  bound  by  usage.— Cas- 
sia V.  Stillman-Delehanty-Ferris  Co.,  172  N.  Y. 
S.   754. 

fC)    Separate   or    Sabaeqnent    Oral    Agree- 
ment. 

©=>444(1).  (N.Y.Sup.)  In  action  by  lessees 
against  sublessee  to  recover  rent  which  les- 
s<«es  had  been  obliged  to  pay  to  their  lessor, 
evidence  that  the  agreement  of  subletting  was 
deliyered  to  plain  tilts'  agent  on  the  distinct 
agreement  and  condition  that  they  would  pro- 
cure a  further  lease  from  the  owner  of  the 
property  was  not  inadmissible,  as  constitut- 
ing an  attack  or  variance  of  a  written  agree- 
ment by  paroL—Oarbe  ▼.  Rosen,  172  N.  Y.  S. 
620. 

(D)    Con«traotlon    or   Application   of   L*an« 
miave   of   Written    Instrument. 

^=>448  (N.Y.)  Parol  evidence  is  received  where 
doubt   arises  on   face  of  instrument  as  to   ita 


meaning,  not  to  enable  couit  to  hear  what  par- 
ties said,  bat  to  understand  what  they  wrote  as 
they  understood  it  at  the  time,  and  such  evi- 
dence, being  explanatory,  must  be  consistent 
with  contract— Mullen  v.  Washburn,  121  N. 
B.  59. 

^=»452  (N.Y.Sur.)  On  judicial  settlement  of  an 
executor's  account,  instruments  constituting  a 
reassignment  as  collateral  security  held  admis- 
sible to  explain  latent  ambi^ty  in  the  written 
assignment— In  re  Gurlitx,  172  N.  Y.  S.  523. 
^=>458  (N.Y.)  Parol  evidence  is  admissible  to 
apply  a  writing  to  its  sobject— Mullen  v.  Wash- 
bum.  121  N.  E.  59. 

^=»460(6)  (N.Y.)  In  action  by  buyer  airainst 
seller  of  standing  timber  to  recover  cost  of  de- 
fending trespass  action,  evidence  as  to  agree- 
ment that  seller  would  point  out  boundary  in- 
tended by  general  description  of  contract,  and 
evidence  that  line  was  run  and  pointed  out  by 
surveyor,  held  not  improperly  admitted  as  in 
contradiction  of  written  contract.— Mullen  v. 
Washbam,  121  N.  B.  59. 

XII.    OPINION  EVIDENCE. 

(A)  OoacIVBions  and  Optnlons  of  'Wltnes*- 
e«  fln  General. 

<&=»478(3)  (N.Y.Sup.)  Testimony,  in  action  for 
collision  between  auto  driven  by  plaintiff  and 
that  of  defendant,  that  in  witness'  opinion 
plaintiff  or  his  party  "had  been  drinking,*'  was 
improper,  especially  where  the  testimony  as  a 
whole  shows  the  words  were  not  used  in  the 
sense  that  he  was  Intoxicated.— Clyde  v.  Grill, 
172  N.  Y.  S.  136. 

(B)   Subjects  of  Expert  Testlmoay. 

($=»513(8)  (N.Y.Sup.)  In  .action  for  death  of 
traveler  upon  highway,  expert  evidence  was 
admissilile  as  to  the  best  material  to  put  on  a 
hill  and  the  best  manner  of  resurfacing  a  hill. 
— Kinnie  v.  Town  of  Morristown,  172  N.  Y. 
S.  21. 

(D)  Bzamlnation  of  Bxperts. 

^s>548  (N.Y.Sur.)  A  physician  attending  tes- 
tatrix may  give  his  direct  opinion  whether  tes- 
tatrix had  a  capacity  to  make  a  will. — ^In  re 
King's  Will,  172  N.  Y.  S.  809. 

(F)  Effect  of  Opinion  Svldence. 

<S£s>568(l)  (N.Y.Sur.)  The  weight  and  value  to 
be  placed  upon  opinion  evidence,  including  both 
doctors  and  laymen,  is  for  the  jury.— In  re 
King's  Will,  172  N.  Y.  S.  869. 
^=»570  (N.Y.Sup.)  Facts,  and  not  the  purchas- 
ed opinions  of  professional  experts,  count  with 
the  courts:  and  the  naked,  arbitrary  opinions 
of  men  calling  themselves  "experts"  are  of  lit- 
tle value.— Sands  v.  City  of  New  York,  172  X. 
Y.  S.  IG. 

XIV.  WEIGHT  AND  StrFFICIENCT. 

(3=>588  (N.Y.Sup.)  Where  testimony  for  plain- 
tiff was  neither  contradicted  nor  impaired,  it 
could  not  be  disregarded  on  ground  witnesses 
showed  themselves  unworthy  of  belief. — Zimmer- 
man V.  Sheffield  Farms-Slawson  Docker  O).,  172 
N.  Y.  S.  508. 

<9»59l  (N.Y.Sup.)  Plaintiff  is  not  concluded 
by  tastimony  of  one  oi  hia  witnesses,  an  em- 
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ploy^  of  defendant,  contradictory  of  testimony 
of  plaintiff  and  his  other  witness;  bnt  a  ques- 
tion of  credibility  for  trial  judge  is  presented. 
— Nerenberg  v.  Bronx  Shore  Park  Development 
Co.,  172  N.  y.  S.  507. 

<g=»596(2)  (N.Y.)  Before  holding  in  civil  ]^ro- 
c-oeding  that  Icnocr  or  borrower  nad  been  guilty 
of  criminal  offense  of  usury,  it  should  have 
been  clearly  and  decisively  proved  and  found, 
not  left  to  inference  and  implication.— Brown  v. 
Kobinson,  120  N.  B.  694,  224  N.  Y.  301. 

EXCHANGE  OF  PROPERTY. 

See  Venue,  $s>16. 

EXECUTION. 

X«   StrPPIiEMENTART   PROCEEDINGS. 

<@=>402  (N.Y.Sup.)  Where  judgment  debtor  had 
deposited  with  comptroller  a  sum  of  money  in 
lieu  of  bail,  and,  after  order  directing  comp- 
troller to  pay  him  such  money,  two  assignments 
thereof  were  filed  with  comptroller,  the  court 
was  without  jurisdiction  thereafter  to  order 
comptroller  to  pay  money  to  receiver  of  judg- 
ment debtor's  property,  appointed  in  supplemen- 
tary proceedings;  the  debtor's  right  to  posses- 
sion thereof  being  substantially  disputed,  with- 
in Code  Civ.  Proc  §  2447.— Bum  v.  Sandfort, 
172  N.  Y.  S.  820; 

<S=>407  (N.Y.Sup.)  The  receiver  appointed  in 
supplementary  proceedings  could  not  nave  qual- 
ified, his  order  of  appointment  being  still  on  file 
in  the  office  of  the  clerk  of  the  court  making 
the  order,  while  Code  Civ.  Proc.  §  2467^  pro- 
vides that  it  and  his  bond  shall  be  filed  m  the 
office  of  the  clerk  of  the  county  where  the 
transcript  was  filed.— Klatzkie  v.  Kimpel,  172 
N.  Y.  S.  711. 

®=»4I7  (N.Y.Sup.)  Judgment  debtor  is  not  in 
contempt  of  court,  ordering  payment  to  re- 
ceiver appointed  in  supplementary  proceedings; 
receiver  not  having  qualified.— Klatzkie  v.  Kim- 
pol,  172  N.  Y.  S.  711. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  Revival,  ^=3>5;  Death,  ^s> 
101;  Descent  and  "Distribution;  Evidence, 
^=>318,  452;  Guaranty,  ^=>65;  Judgment, 
<©=»577;  Landlord  and  Tenant,  ^==>109;  Mar- 
riage, ^=»40;  Master  and  Servant,  #S9366; 
Wills. 

II.   APPOINTMEKT.    QUALIFICATION, 
AND  TENtntE. 

<g=>22(3)  (N.Y.Sur.)  Application  for  appoint- 
ment of  temporary  administrator  alleging  that 
deceased  left  will,  which  petitioner  does  not 
bplieve  is  his  last  will,  and  that  there  is  an- 
other alleged  will,  which  has  not  been  offer- 
ed for  probate,  without  explaining  such  dclln- 
(iuency,  is  not  within  Code  Civ.  rroc.  §  2596, 
and  temporary  administration  will  not  be  grant- 
ed.—In  re  Jussila's  Estate.  172  N.  Y.  S.  170. 
€=>3I  (N.Y.Sup.)  Whore  temporary  adminis- 
trator ifl  appointed,  formal  revocation  of  the 
temporary  letters,  upon  issuing  of  permanent 
letters  to  executors,  is  unnecessary;  the  is- 
suing of  permanent  letters  in  itself  effecting  re- 
tirement of  temporary  administrator  and  dis- 


continuance of  his  adminiBtratioii.— In  re  Neil's 
WiU,  172  N.  Y.  S.  79. 

m.   ASSETS,  APPRAISAIi,  ANB  IN- 
VENTOBT. 

^=»56  (N.Y.Sur.)  Savings  bank  deposits,  made 
in  the  name  of  a  testatrix  in  trust  for  relatives 
named,  do  not  pass  as  part  of  her  estate;  tbf> 
presumption  being  that  an  absolute  trust  is  cre- 
ated therein  at  the  death  of  the  depositor,  with- 
out a  revocation  or  other  act  of  disaffirmance.— 
Petition  of  Ingraham,  172  N.  Y.  S.  234. 

TV.   COIXEOTION  AND  KAHAGEMENT 

OF  ESTATE. 

(A)  In  Geaerml. 

<S=» 1 22(1)  (N.Y.Sur.)  Laws  1918^  c.  315, 
amendhag  Code  Oiv.  Proc.  |  2600,  and  provid- 
ing that  surrogate  by  order  may  cozifer  on 
temporary  administrator  authority  to  mort- 
gage, lease,  or  sell  realty  "for  the  purposes 
specified  in  article  third  of  this  chapter,*'  re- 
fers to  article  3  of  title  4  of  chapter  18,  deal- 
ing with  application  of  rents  and  proceeds  of 
mortage,  lease,  or  sale  to  payment  of  debts. 
etc.-5n  re  Cutter's  Estate,  172  N.  Y.  S.  293. 
Code  Civ.  Proc.  f  2(KK),  providing  surrogate 
may  confer  on  temporary  administrator  au- 
thority to  take  possession  of  realty,  receive 
rents  and  profits,  or  do  any  other  necessary 
acts,  does  not  limit  or  alter  powers  previously 
vested  in  surrogate  to  authorise  temporary  ad- 
ministrators to  lease  realty  to  pay  adminis- 
tration expenses  and  claims  against  estate.— Id. 

(B)  Real  Propertr  and  Interests  Tlterefa. 

<Sa»l38(7)  (N.Y.)  The  riaht  to  sell  and  the 
right  to  distribute  in  kindi,  given  an  executor 
by  will,  is  granted  for  his  convenience  in  ad- 
ministering the  estate,  and  extends  only  to 
that  which  falls  within  his  province  to  admin- 
ister.—Barber  V.  Terry,  120  N.  E.  732,  224  >". 
Y.  334. 

X.  ACTIONS. 

^=»456(4)  (N.Y.Sup.)  In  an  action  on  a  note 
against  an  administratrix,  where  defense  was 
want  of  consideration,  and  there  was  no  certifi- 
cate showing  unreasonable  resistance  or  neg- 
lect, a  judgment  for  plaintiff,  which  includnl 
costs,  was  erroneous,  under  Code  Civ.  Proc. 
§S  1835,  1836.— Oliver  v.  Sahler.  172  N.  Y,  S. 
637. 

XI.   ACCOT7NTINO  AND  SE^rXJBBtENT. 
(C)  CliarireB  and  Credits. 

^=»486  (N.Y.Sup.)  In  accounting  by  trustees 
and  executors,  they  being  the  same  persons,  a 
claim  that  certain  money  had  been  turned  over 
to  trustees  by  executors,  and  could  not  be 
legally  returned  to  executors,  fteld  fictitious.— 
In  re  McDowell.  172  N.  Y.  Sw  658. 

(D)  Oon&penisatloB. 

<@=s>4fl5(6)  (N.Y.Sur.)  Under  Code  Civ.  Proc.  f 
2758,  an  executor  should  be  allowed  commis- 
sions on  a  general  legacy,  but  not  on  a  specific 
legacy.— In  re  Evans,  172  N.  Y.  S.  876. 
^=»500  (N.Y.Sup.)  A  decree  providing  that 
commissions  dun  executors  should  be  computed 
after  executors  had  made  good  the  amount  of 
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defaulted  securities  was  not  founded  on  any 
good  reason,  because  the  executors  should  be 
allowed  to  offset  their  commissions.— -In  re  Mc- 
Dowell, 172  N.  Y.  S.  658. 

XII.  FOREIGir  AKD  AVCIIXAItT  AD- 
MINISTRATION. 

^==>518(1)  (N.Y.Sur.)  No  special  or  express 
statutory  authority  was  formerly  regarded  as 
necessary  to  confer  on  an  American  court  of 
ordinary  probate  jurisdiction  power  to  grant 
ancillary  administration  on  a  foreign  will,  a 
power  regarded  as  incident'  to  the  probate 
jurisdiction  itself.— In  re  Harwood,  172  N.  Y. 
S.  296. 

In  New  York,  from  the  earliest  times,  an- 
cillary letters  of  administration  and  ancillary 
letters  on  foreign  wills  were  issued  by  the  sur- 
rogate as  an  incident  of  his  ordinary  probate 
jurisdiction,  without  further  special  authoriza- 
tion by  statute. — Id. 

Where  notary,  with  whom  French  testatrix's 
mystic  will  of  personalty  was  deposited,  ap- 
peared with  witnesses  before  president  of  dvil 
tribunal  of  French  city,  and  had  will  opened, 
read,  and  recorded,  it  was  "established,"  with- 
in Code  Civ.  Proc.  f  2629,  entitling  uniTersal 
legatee  to  ancillary  letters  on  application  to 
Surrogate's  Court.— Id. 

<g=>5l8(3)  (N.Y.Sur.)  In  cases  of  wills  of  in- 
habitants of  countries  where  the  Anglo-Ameri- 
can probate  system  does  not  prevaQ.  and  there 
is  no  executor,  the  custom  of  both  English  and 
American  courts  of  probate  has  been  to  recog- 
nize the  right  of  the  heir  or  universal  legatee 
to  ancillary  administration. — In  re  Harwood, 
172  N.  Y.  S.  296. 

^=>5I8(4)  (N.Y.Sur.)  In  proceeding  in  Surro- 
gate's Court  for  ancillary  letters  of  adminis- 
tration, next  of  kin  may  intervene  to  raise 
question  of  jurisdiction  of  court  to  issue  such 
letters.— In  re  Harwood,  172  N.  Y.  S.  296. 

Where  proceeding  is  pending,  in  foreign  court 
which  admitted  foreign  will  to  probate,  to 
determine  its  validity.  Surrogate's  Court,  in 
issuing  ancillary  letters  to  universal  legatee 
pursuan#  to  Code  Civ.  Proc.  f  2629,  will  re- 
quire bond  for  value  of  personalty  located  in 
state.— Id. 

EXEMPTIONS. 

See  Taxation,  «=»237,  867. 

I.   NATURE  AND  EXTENT. 

(D)   Iilabilttiea    Enforceable    Agwilnrnt    Bx- 
entpt   Property. 

«©=>76  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  §  352,  exempting  pensions  payable 
from  police  pension  fund  from  execution,  the 
costs  and  disbursements  taxed  against  an  ex- 
poUcem^n.  defendant  in  divorce  action,  could 
not  be  collected  out  of  pension  payable  to  de- 
fendant.—Monck  V.  Monck,  172  N.  Y.  S.  401. 

EXPLOSIVES. 

See  Canals,  ^==>18. 

^=»7  (N.Y.Sup.)  Where  automobile  gas  tank  ex- 
ploded while  employ^  of  automobile  lamp  works 
company  was  attempting  to  remove  or  replace 
the  soldering  on  the  tank  with  a  blowpipe  open 


flame  lamp,  without  first  having  cleaned  tank, 
the  company  was  liable  to  the  owner  of  tank 
who,  standing  near  by,  was  injnred  by  the  ex-, 
plosion.— Pulvin  v.  Hudson  Auto  Lamp  Works, 
172  N.  Y.  S.  840. 

In  action  against  lamp  works  company  for 
injuries  from  explosion  or  automobile  gas  tank, 
proof  of  explosion,  occurring  while  an  employ6 
was  attempting  to  remove  or  replace  soldering 
on  the  tank  with  a  blowpipe  oipen  flame  lamp, 
established  prima  facie  negligence  under  res  ipsa 
loquitur  doctrine. — Id. 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 

See  Towns,  «s»43. 

FEDERAL  EMPLOYERS'  LIABIUTY 
ACT. 

See  Commerce,  <^27. 

FERRIES. 

See  Eminent  Domain,  ^s»ll,  274:  Municipal 
Corporations,  ^=s>719;  Navigable  Waters, 
«=s>43. 

I.  E8TABUSH1CENT  ANB  MAINTE- 

NANOE. 

<9=»ll  (N.Y.Sup.)  Under  Highway  Law,  f  270, 
County  Court  has  jurisdiction  to  grant  bcense 
for  maintaining  and  operating  a  ferry  in  a 
proper  case,  where  no  license  exists. — In  re 
Pierce,  172  N.  Y.  S.  852. 
^s»l4  (N.Y.Sup.)  On  appeal  from  order  of 
County  Court  granting  ferry  license,  contention 
of  appellant,  who  procured  prior  license  for  a 
company,  that  the  ferry  is  only  a  private  one, 
will  not  be  considered.--In  re  Pierce,  172  N.  Y. 
S.  852. 

That  public  way  at  terminus  of  ferry  is  only 
20  feet  wide,  and  that  it  would  be  necessary 
for  licensee  to  use  a  dock  150  feet  in  width  to 
avoid  overlapping,  presents  no  serious  obstacle 
to  granting  of  privilege  therefor. — Id. 

Under  Highway  Law,  9  270,  as  to  licenses 
for  keeping,  maintaining,  and  operating  ferries, 
the  County  Court,  on  petition  for  ferry  license, 
has  jurisdiction  to  pass  upon  controverted  ques- 
tions of  fact— Id. 

FILMS. 

See  Fraud,  «=s»18. 

FIRE  ESCAPES. 

See  Health,  ^=s>32;  Landlord  and  Tenant,  ^a» 
169. 

FIRES. 

See  Livery  Stable  and  Gkirage  Keepers,  ^s»7/ 

FIXTURES. 

See  Taxatkni,  «=»237. 
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FOOD. 

9ee  Trade-Marks  and  Trade-Names,  ^=:»72. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^=»642. 

FORFEITURES. 

See  Damages,  <^80l 

FORGERY. 

See  libel  and  Slander,  «=»7,  44,  71,  121. 

FORMER  JEOPARDY. 

See  Criminal  Law,  ^s»182. 

FORTUNE  TELLERS. 

See    Constitutional    Law,    ^=»84;     Vagrancy, 

FRANCHISES. 

See  Electricity,  «=34. 

FRAUD. 

See  Action,  ^=s»25;  Appeal,  ^=»1152;  Attach- 
ment, ^=>119;  Banks  and  Banking.  ^=>148; 
Contracts,  <8=>286;  Courts,  <e=>15,  188; 
Deeds,  ^=3>196;  Discovery,  ^=»37;  Frauds, 
Statute  of;  Jid&rriage,  ®==>5S;  Master  and 
Servant,  ^=>40;  Pleading,  ®=>9;  Vendor  and 
Purchaser,  «=»33,  35,  112;  Wills,  <&=>53,  164, 
316. 

I.   DECEPTION  GONSTITXTTING 

rRATTD,  AKU  JjIABTLTTY 

THEREFOR. 

^=>\B  (N.Y.Sup.)  That  one  is  induced  to  pur- 
chase stolen  picture  films  by  the  false  repre- 
sentations of  a  detective  employed  by  the  own- 
er that  a  foreign  firm  desired  to  buy  them  at 
an  increased  price  does  not  warrant  an  action 
for  fraud  and  deception  upon  replevin  t>t 
goods  by  the  owner;  the  representations  not 
being  material,  for  they  did  not  relate  to 
seller's  title.— A.  F.  T.  Corporation  v.  Pathe 
Exchange,  172  N.  Y.  S.  364. 

H.   ACTIONS. 

(A)   Rlfflits   of  Action   and    Defenses. 

^=s>31  (N.Y.Sup.)  Where  person  has  been  in- 
duced by  fraudulent  representations  to  enter 
into  contract,  he  may  retain  what  he  has  re- 
ceived, and  bring  action  at  law  to  recover 
damages  sustained. — Smith  v.  Salomon,  172  N. 
Y.  S.  515. 

^=931  (N.Y.Sup.)  Where  a  lessor  has  procured 
execution  of  lease  and  payment  of  money  by 
fraud,  lessees  may  either  waive  tort,  affirm 
contract,  and  claim  damages  for  fraud,  or  dis- 
affirm contract  and  reodver  sums  paid  as  mon- 
ey had  and  received. — Flleman  v.  Mooney,  172 
N.  Y.   S.  r>54. 

rl>)   Daniaffen. 

<8=>59(1)  (N.Y.Sup.)  li  plaintiflf  landlord  was 
induced  by  fraud  to  make  new  agreement  re- 
ducing rent,  measure  of  his  damage  in  action 


at  law  would  be  difference  between  amount 
of  rent  under  original  lease  and  that  to  be 
paid  under  later  contract.— Smith  t.  Salomon, 
172  N.  Y.  S.  515, 

FRAUDS,  STATUTE  OF. 

See  Pleading,  ^=s>  35. 

m.  PROMISES   TO   ANSWER  FOR 

DEBT,  DEFAULT   OR  MISCAR- 

RIA6E   OF  ANOTHER. 

^=^23 (2)  (N.Y.Sup.)  Oral  agreement  between 
C,  president  of  mortgagor  corporation,  and  the 
mortgagee,  that  C.  would  erect  building  for 
the  mortgagor,  and  mortgagee  would  pay  C  the 
difference  between  the  cost  of  the  building  and 
the  proceeds  of  loans  to  be  obtained  by  the 
mortgagor  to  be  turned  over  to  C,  was  non- 
enforceable  by  C,  as  within  the  statute  of 
frauds,  not  being  an  original  undertaking  by 
mortgagee,  but  an  agreement  to  answer  for 
debt  of  mortgagor.— Cavinato  ▼.  PiedriUi,  172 
N.  Y.  S.  421. 

^=>31  (N.Y.Sup.)  Defendants*  oral  agreement 
to  pay  plaintiff  $350,  in  consideration  of  his  re- 
leasing third  person  from  indebtedness  of  $G25 
to  plaintiff,  was  not  wuthin  statute  of  frauds  as 
a  promise  to  answer  for  the  debt  of  another.— 
Milovsky  v.  Shapiro,  172  N.  Y.  S.  346. 

Vn.   SAUBS  OF  GOODS. 
(A)   Oontraotii   IV t thin   Statute. 

<@=:>83  (N.Y.Sup.)  A  parol  contract  to  sell  anita 
of  clothes,  to  be  manufactured  by  the  seller 
especially  for  the  buyer  from  material  readi- 
ly procurable  from  the  general  market  and  in 
usual  styles  and  sizes,  is  not  within  the  provi- 
sion of  Personal  Property  Law  (Consol.  Laws,  c. 
41),  as  amended  by  Laws  1911,  c.  591,  $  f>5. 
subd.  2.  that  if  the  goods  are  to  be  manu- 
facturea  by  the  seller  especially  for  the  buyer, 
and  not  suitable  for  sale  to  others  in  the  usual 
course  of  business,  the  statute  of  frauds  should 
not  apply.— Zimmerman  v.  Gillman,  172  N.  Y. 

XX,   OPERATION  AND  EFFECT  OF 
STATUTE. 

<@==»  125(2)  (N.Y.Sup.)  Where  proven  agreement 
for  the  delivery  of  merchandise  was  within 
the  statute  of  frauds,  and  there  was  no  mem- 
orandum embodying  essential  parts  of  agree- 
ment, signed  by  buyer  or  its  authoriKed  agent, 
it  was  not  enforceable.— A.  B.  &  A.  Franklin 
V.  .John  C.  Uhrlaub  Import  Co.,  172  N.  Y.  S. 
506. 

X.   PIiEADINO,  EVIDENOS.  TRIAI^ 
AND  REVIEW. 

(@=:»i59  (N.Y.Sup.)  In  action  for  breach  of  con- 
ti  art  for  sale  of  split  bamboo  and  reeds,  where 
plaintiff's  evidence  tended  to  show  contract, 
and  that  agreement  was  not  in  writing,  but 
that  part  oi  bamboo  was  delivered,  it  was  er- 
ror to  take  from  jury  question  of  reeds.— 
Ilorbert  v.  Otto  Gerdau  Co.,  172  N.  Y.  S.  5S0. 


See  Sunday,  ^=s>2. 
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GAS. 

See  Explosives,  ^s»7. 

GIFTS. 

Si^e  Chanties.  ^=»  22:   Bxeciitora  and  Admin- 
istrators, (e=»M;  Whls,  «3>634,  858,  866. 

GOOD  WILL 

See  Taxation,  «=3>879,  895. 

GUARANTY. 

See  Landlord  and  Tenant,  ^s»  169. 

m.   DISCHARGE  OF  GVABANTOR. 

^=»64  (N.Y.Sup.)  An  agreement  reducing  rent 
of  lease  guaranteed  by  decedent  made  between 
lessor  and  decedent's  executrix,  who,  in  her 
individual  right,  had  become  sole  owner  of 
lease,  held  not  a  surrender  of  the  lease,  re- 
leasing guarantor's  estate.— Brill  v.  Friedhoflf, 
172  N.  Y.  S.  544. 

^=>S5  (N.Y.Sup.)  An  agreement  reducing  rent 
of  lease  guaranteed  by  decedent,  made  between 
lessor  and  executrix,  who  in  her  individual 
right  had  become  sole  owner  of  lease,  held  not 
a  surrender  of  the  lease,  releasing  the  guar- 
antor's estate.— Brill  v.  Friedhoff,  172  N.  Y. 
S.  544. 

GUARDIAN  AND  WARD. 

See  Banks  and  Banking.  ^=>301;    Insane  Per- 
sons, ^S=»43;    Marriage,  ^=>58. 

VI.   AOOOmiTIHG  AHB  8£TTI.EMEHT. 

0=>I50  (N.Y.Sur.)  Where  infant  objected  to 
decree  on  accounting  submitted  by  trustee  ap- 
pointed by  will,  and  succeeded  in  having  decree 
corrected,  so  as  to  give  her  6  per  cent,  interest 
on  her  legacy,  the  Surrogate  s  Court  had  no 
I)ower  to  allow  general  guardian,  who  appears 
for  infant,  $250  for  his  services,  but  was  re- 
stricted to  allowing  him  only  $25  in  costs,  un- 
•  der  Code  av.  Proc.  §  2746.— In  re  Tilden's  Es- 
tate, 172  N.  Y.  S.  811. 

GUESTS. 

See  Intoxicating  Liquors,  ^s»  146^ 

HABEAS  CORPUS. 

I.  NATDBE  AND  GROUNDS  OF 
REMEDY. 

^=s>29  (N.Y.Sup.)  Corrupt  Practices  Act  (Elec- 
tion Law,  |§  ^0-562),  compelling  publicity  as 
to  campaign  expenses  and  requiring  statement 
of  expenditures,  provides  an  exclusive  remedy 
by  summary  proceedings  for  violation  of  its 
provisions  and  one  arrested  under  indictment 
charging  violation  of  such  statute  is  entitled 
to  a  discharge  on  habeas  corpus.— People  ex 
rel.  Childs  v.  Knott,  172  N.  Y.  S.  249. 
e=s>3\  (N.Y.Sup.)  If  before  the  case  has  been 
finally  submitted  the  jury  has  been  discharged 
for  an  inadequate  reason  and  without  defend- 
ant's consent,  his  remedy  is  not  by  habeas  cor- 
pus, but  by  plea  of  former  jeopardy  interposed 
at  the  new  trial.- People  v.  Montlake,  172  N. 
Y.  S.  102. 


After  the  case  has  been  submitted  and  the 
judge  can  discharge  the  jury  only  on  grounds 
specified  in  Code  Cr.  Proc.  §  428,  defendant 
may  resort  to  habeas  corpus.— Id. 

HARMLESS  ERROR. 

See  Appeal,  <=s»10a9-1062;  Criminal  Law,  ^s> 
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HEALTH. 


See  Damages,  ^=:»18:   Mandamus.  ^=»81;   Mu- 
nicipal Corporations,  ^=s»217,  601. 

I.   BOARDS  OF  HEAIiTH  AND  SANI- 
TARY OFFICERS. 

<es»6  (N.Y.Sup.)  Greater  New  York  Charter, 
I  1172,  providing  that  board  of  health,  whose 
Jurisdiction  is  confined  to  matters  of  public 
health,  may  embrace  in  Sanitary  Code  all  mat- 
ters to  which  the  authority  of  the  board  ex- 
tends, "not  limiting  their  application  to  the 
subject  of  health  only,"  limits  the  jurisdiction 
to  matters  dealing  directly  or  indirectly  with 
the  public  health  and  life. — ^People  ex  rel. 
Sprenger  v.  Department  of  Health,  172  N.  Y. 
S.  38. 

^=»8  (N.Y.)  The  powers  of  the  New  York 
City  board  of  health,  declared  by  New  York 
City  Charter,  S  1172,  and  General  City  Law,  f 
20,  subd.  13,  do  not  include  the  power  to  pro- 
hibit business,  so  that  Sanitary  Code,  S§  ll^' 
117,  requiring  disclosure  of  ingredients  of 
patent  medicine,  and  prohibiting  the  sale  with- 
out disclosure,  are  invalid  for  failure  to  except 
stocks  of  medicines  already  acquired,  the  in- 
gredients of  which  were  unknown. — E.  Fougera 
&  Co.  V.  City  of  New  York,  120  N.  E.  642. 

n.  REGinLATIONS  AND  OFFENSES. 

^=>32  (N.Y.Sup.)  Where  a  room  at  rear  of 
storeroom,  not  fitted  for  a  residence,  was  so 
used  for  14  months  without  defendant  land- 
lord's knowledge,  and  tipon  acquiring  such 
knowledge  he  removed  the  tenant,  such  resi- 
dence, together  with  family  occupancy  of  two 
upper  floors  fitted  for  homes,  did  not  consti- 
tute the  building  a  tenement  house,  within 
Tenement  House  Law,  requiring  construction 
of  fire  escapes.— Feneis  v.  Lewin,  172  N.  Y.  S. 
821. 

HEAT. 

See  Damages,  ^=»62;    Landlord  and  Tenant, 
<&=>44,  48. 

HIGHWAYS. 

See   Electricity,    ^=s»3,   4;   Evidence.    <S=»513; 
Ferries,  9=»11,  14;   Negligence,  ^=»93. 

V.  REGUI^ATION  AND  USE  FOR 
TRAVEI.. 

(B)  V«e  of  HIirhWAT  ABd  Law  of  tlio 
Road. 

<ds»l86  (N.y.Co.Ct.)  Evidence  held  to  show  be- 
yond a  reasonable  doubt  ^at  defendant,  at  time 
and  place  of  his  arrest,  was  not  driving  his 
car  in  such  a  careless  and  imprudent  manner 
as  to  endanger  property,  life,  or  limb,  in  viola- 
tion of  Highway  Law,  |  2S7,  as  added  by  Laws 
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1910.  c.  374,  I  l.-People  y.  MeUen.  172  N.  Y. 
S.  165. 

Under  Highway  Law,  $  287,  as  added  by 
Laws  1910,  c  374,  |  1,  making  a  speed  above 
30  miles  an  hour  for  a  distance  of  one-quarter 
of  a  mile  presumptive  evidence  of  driving  at 
careless  rate  of  speed,  one  charged  with  driv- 
ing 42  miles  an  hour  has  burden  of  showing 
that  under  the  circumstances  he  was  not  driv- 
ing in  a  careless  manner.— Id. 

(C)   Injuries   from   Defeots   or  Obstmo- 
tlonii. 

«=»I87(1)  ^N.Y.Sup.)  A  town  can  be  liable 
for  injury  or  death  of  a  traveler  on  a  high- 
way only  when  it  arises  from  the  negligence  of 
the  town.— Kinnie  v.  Town  of  Morristown,  172 
N.  Y.  S.  21. 

«=»I97(2)  (N.Y.Sup.)  The  town  is  not  Uable 
for  the  death  of  a  passenger  in  an  automobile, 
if  due  to  the  intoxication  of  himself  or  the 
driver  of  the  .car,  and  not  to  the  alleged  defec- 
tive condition  of  the  road.— Kinnie  v.  Town  of 
Morristown,  172  N.  Y.  S.  21. 
C=»2I0(1)  (N.Y.Sup.)  In  action  for  death  of 
traveler  on  lughway,  the  road  superintendent 
should  have  been  permitted  to  testify  that  he 
received  from  the  state  highway  department  a 
highway  manual  containing  instructions  as  to 
building  roads,  and  that  he  followed  such  in- 
structions, and  that  he  had  used  on  other  bills 
the  same  material  used  on  the  road  on  which 
deceased  was  injured. — ^Kinnie  v.  Town  of  Mor- 
ristown, 172  N.  Y.  S.  21. 

^=»2I1  (N.Y.Sup.)  Evidence  held  insufGicient 
to  establish  negligence  of  town  in  construction 
of  highway,  resulting  in  death  of  a  traveler 
thereon.— Kjnnie  v.  Town  of  Morristown,  172 
N.  Y.  S.  21. 

«=>2I3(3)  (N.Y.Sup.)  Whether  automobile 
paseenger^s  death  on  highway  was  caused  by 
negligent  construction  of  road,  or  by  intoxi- 
cation of  himself  or  driver,  held  for  the  jury. 
♦-Kinnie  v.  Town  of  Morristown,  172  N.  Y. 

HOLIDAYS. 

See  Sunday. 

HOMICIDE. 

3ee  Criminal  Law,  <8=»369,  531,  535. 

V.  UXOUSABLi:    OR   Jtr8TinABI.E 
HOMIOIDE. 

<3=»I(B(3)  (N.Y.Sup.)  Defendant  had  the  right 
to  defend  herself  in  her  own  home  against  one 
who  had  entered  unlawfully,  by  force,  snd  was 
not  bound  to  retreat.— People  v.  Marcel lus,  172 
N.  Y.  S.  386. 

Vin.   TRIAL. 
(C)  InstmctioiiB. 

^=»294(2)  (N.Y.)  Failure  to  submit  and  ex- 
plain question  of  accused's  intoxication  as  bear- 
ing on  intent,  premeditation,  and  deliberation 
essential  to  constitute  first  degree  murder,  hrld 
to  require  new  trial. — ^People  v.  Van  Zandt,  120 
N.  B.  725,  224  N.  Y.  35'1 

HOSPITALS. 

See  Mandamus,  ^=s>81. 


HUSBAND  AND  WIFE 

See  Dead  Bodies,  ^=:>5;  Divorce;  Domicile, 
^=96;  Marriage;  Master  and  Servant,  ^=> 
351;    Taxation,  ^Ea»86^7.  879;    Trial,  «=»63. 

I.  MUnTAI.  RIGHTS.  DUTXS8»  AND 
IXABIUTZBS. 


(N.Y.Sup.)  The  du^  of  a  husband  to  sup- 
port  his  wife  does  not  continue  while  she,  with- 
out just  cause,  remains  away  trom  the  home  he 
orovides  £6r  her.— Wirth  v.  Wirth,  172  N.  Y.  S. 

^=>23  (N.Y.Sup.)  Where  a  husband  authorized 
his  wife  to  hire  necessary  board  and  lodging 
for  herself  and  family,  the  husband  is  bound 
as  if  he  personally  made  the  contract.— Stev- 
ens v.  Hush,  172  N.  Y.  S.  258. 

V.  WIFE*S  SEPARATE  ESTATE. 
(B)  Rlorlnta  and  Inabilities  of  Hwi1»«b4* 

«»I36  (N.Y.Co.Ot)  Where  husband  and  wife 
are  living  together  upon  premises  owned  by  her, 
he  was  not  an  "intruder  or  squatter."  within 
Code  Civ.  Proc.  (  2232,  subd.  4,  or  in  view  of  the 
common  law,  and  wife's  petition  thereunder  to 
oust  him  would  be  dismissed,  although  alleging 
that  his  permission  to  occupy  premises  had  boen 
revoked  on  due  notice.--Cipperly  v.  Cipperly, 
172  N.  Y.  S.  851. 

VIII.   SEPARATION    AlTD    SEPARATE 
BfAINTElTANCE. 

«=>279(1)  (N.Y.Sup.)  In  suit  for  separation  by 
wife,  alleging  breach  of  separation  agreement 
wherebv  buBOand  was  to  pay  monthly  for  sup- 

?ort  of  wife  and  daughter  till  latter  reached 
6  and  became  self-supporting,  when  payment 
should  be  reduced,  court  cannot  hold  that,  in 
earning  $8.50  a  week  after  reaching  16,  daugh- 
ter is  self-supporting,  measured  by  accustomed 
scale  of  living.— Craver  v.  Graver,  172  N.  Y.  S. 
461. 

ICE. 

See  Municipal  Corporations,  ^=»792,  819,  821, 
822 ;   Street  Railroads,  «=s>8a,  114. 


IMPROVEMENTS. 

=:»479;    Municipal 

INDEMNITY. 


See  Appeal.  ^=:»479;   Municipal  Corporations, 
«S=5>308-^00. 


See  Guaranty. 

INDICTMENT  AND  INFORMATION. 

See  War,  «=>15. 

INFANTS. 

See  Guardian  and  Ward;  Marriage,  ^=s>58, 
60;  Master  and  Servant,  <8=»88,  366,  385; 
Negligence.  ^=^23,  136;  Schools  and  School 
Districts,  €=»161;    Witnesses,  ^s»79. 

Vn.   ACTIOH8. 

<S=>89  (N.Y.Sup.)  Under  Code  Civ.  Proc.  (  426, 
adopted  for  the  Municipal  Court  by  Municipal 
Court  Code,  §  21,  service  upon  an  infant  must 
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be  made  by  serviDg  him  and  some  other  person 
for  him.— Wcwer  v.  I^andess,  172  N.  X.  S.  337. 
«=»94  (N.Y.Sup.)  Where,  at  the  time  of  service 
apoQ  defendant  alone,  he  was  an  infant,  the 
court  .acquired  no  jurisdiction,  and  judgment 
was  unauthorized,  notwithstanding  infancy  was 
not  pleaded.— Weiaer  v.  Landess,  172  N.  Y.  S. 
337. 

INJUNCTION. 

See  Easements,  ^=»36;  Eminent  Domain.  ^=» 
274;  Specific  Performance.  ^=:>6;  Trade- 
Marks  and  Trade-Names,  ^^:=365;  War,  ^=» 
4;   Waters  and  Water  Courses,  ^=»75,  77. 

n.   SUBJECTS  OF  PROTEOXIOll  AHD 
RELIEF. 

(B)   Public  OlBeer*   And   Boards   and   Mu- 
nicipalities. 

^s»75  (N.Y.Sup.)  Conservation  commissioner 
having  been  required  by  Conservation  Act,  as 
amended  by  Laws  1917,  c.  204,  to  bottle  and 
sell  waters  of  springs  of  state  reservation  at 
Saratoga  Springs,  court  should  not  have  grant- 
ed injunctive  relief  against  commissioner  on 
behalf  of  company,  assignee  of  contract  with 
state  for  bottling  and  seUing  waters.— Saratoga 
State  Waters  Corporation  v.  Pratt,  172  N.  Y. 
S.  40. 

(O)   Personal  Rlffhts  and  Ontles. 

C=»I0((3)  (N.Y.Sup.)  A  court  of  equity  may  re- 
strain a  trade  union,  its  officers,  agents,  etc., 
from  inciting  employes  to  violence  or  tortious 
acts  in  the  conduct  of  a  strike,  or  to  breach  their 
contract  of  employment. — Rosenwasser  Bros.  v. 
Pepper,  172  N.  Y.  S.  310. 

(H)   Criminal    Acts,   Conspiracies,  and 
Prosecutions. 

<e=»l05(2)  (N.Y.Sup.)  E^Quity  will  not  restrain 
the  enforcement  or  an  alleged  invalid  city  ordi- 
nance, making  the  printing,  publishing,  circu- 
lating, etc.,  of  certain  newspapers  during  the 
world  war  a  misdemeanor.— Star  Co.  v.  Brush, 
172  N.,Y.  S.  661. 

^=s>  105(2)  (N.Y.Sup.)  Where  city  enacted  an 
unconstitutional  ordinance  prohibiting  the  sale, 
distribution,  and  circulation  of  particular  news- 
papers, the  publisher  is  entitled  to  an  injunc- 
tion restraining  the  enforcement  thereof;  such 
injunction  being  a  judicial  restraint  against  a 
continuing  injury,  and  not  an  interference  with 
the  criminal  Taw.— Star  Co.  v.  Brush,  172  N.  Y. 
S.  851. 

IV.   PBEI^IMIHART  AND  Hf TEBLOOIT- 
TOBY  INJUN0110N8. 

(A)  Gronnds  and  Procsccdlnire  to  Procure. 

«=s>l36(l)  (N.Y.Sup.)  Where  city  contracted 
with  plaintiff  for  use  by  it  of  an  undeveloped 
plat  of  ground  within  park  limits,  and  all  the 
work  required  to  be  done  by  plaintiff  was  com- 
pleted at  great  expense  witnout  objection  by 
the  city,  and  the  contract  was  renewed,  plain- 
tiff could  by  preliminary  injunction  prevent  de- 
fendant city  from  ousting  it  from  the  property, 
where  defendants  do  not  renounce  their  pur- 
pose,   adequate    legal    relief    is    doubtful,    and 

172  N.Y.S.-61 


plaintiffs,  if  they  recover,  will  be  entitled  to  a 
permanent  injunction. — International  Crarden 
Club  V.  Hennessy,  172  N.  Y.  S.  8. 
«=»l3e(l)  (N.Y.Sup.)  Where  defendant  demur- 
red to  complaint,  so  that  there  was  an  issue 
of  law  as  well  as  of  fact,  issue  of  law  being 
triable  first,  under  Code  Civ.  Proc.  jf  966,  967, 
it  was  unnecessary  to  grant  plaintiff  temporary 
injunction  restraining  defendants  from  enforc- 
ing statute  claimed  in  action  to  be  unconstitu^ 
tional.— Municipal  Gas  Co,  of  City  of  Albany  v. 
Public  Service  Commission,  Second  Dist.,  172 
N.  Y.  S.  563. 

€=>I36(2)  (N.Y.Sup.)  Where  complaint  in  pub- 
lisher's action  to  enjoin  municipal  authorities 
from  enforcing  an  unconstitutional  ordinance 
regulating  the  use  of  streets  and  for  sale  and 
distribution  of  newspapers  alleges  irreparable 
loss,  without  adequate  remedy  at  law,  an  injunc- 
tion pendente  lite  will  be  granted.— Star  Co.  v. 
Brush.  172  N.  Y.  S.  320. 

^=»  137(1)  (N.Y.Sup.)  A  temporary  injunction 
will  not  issue  to  restrain  plaintiff's  former  at- 
torney merely  from  writing  letters  to  her, 
where  writing  and  sending  of  letters  through 
mails  is  not  done  solely  to  annoy;  it  not  ap- 
pearing that  any  correspondence  was  mailed 
after  objection  was  made  to  receiving  it.— Wil- 
liams V.  O'Shaughnessy,  172  N.  Y.  S.  574. 
^=>{4d  (N.Y.Sup.)  Where  a  complaint  states  a 
cause  of  action  tor  an  injunction  pendente  lite, 
the  court  can  consider  the  affidavits  in  so  far  as 
they  seek  to  prove  the  overt  acts  alleged  in  the 
complaint.— Star  Co.  v.  Brush.  172  N.  Y.  S.  320. 

(B)  Contlnnlnff.  Blodlfrlnir,  Vaoatlnir«  or 
Dlssolvlnir* 
9:»I62  (N.Y.Sup.)  A  motion  upon  affidavits  to 
dissolve  an  injunction  cannot  be  made,  where 
a  previous  motion  on  affidavits  has  been  de- 
nied.—Lawrence  V.  Lawrence,  172  N.  Y.  S.  146. 
^=s>l75  (N.Y.Sup.)  On  application  upon  affi- 
davits to  vacate  a  temporary  injunction,  the 
question  is  whether  upon  all  facts  disclosed  by 
the  pleadings  and  affidavits,  the  court  would 
have  granted  the  injunction  in  the  first  in- 
stance.— ^Lawrence  v.  Lawrence,  172  N.  Y.  S. 
146. 

The  determination  of  a  motion  to  vacate  a 
temporary  injunction  rests  upon  the  equities 
of  the  case,  such  as  irreparable  damage,  multi- 
plicity of  suits,  ineffectual  judgment,  damage 
pending  action,  and  removal  or  disposition  of 
property  with  intent  to  defraud.— Id. 

INNKEEPERS. 

See  Intoxicating  Liquors,  ^=>88,  146. 

^=»H(1)  (N.Y.Sup.)  An  innkeeper  is  liable  for 
loss  of  guest's  property  occurring  while  in  the 
inn,  and  thus  under  the  innkeeper's  protection, 
except  when  caused  by  guest's  negligence  or  mis- 
conduct, or  the  act  of  God  or  the  public  enemy. 
—Slater  v.  Landes,  172  N.  Y.  S.  190. 
^=»ll(9)  (N.Y.Sup.)  Where  an  innkeeper  of  his 
own  volition  removed  a  guest's  trunks  from  a 
hall  to  a  storeroom,  and  thereafter  articles  were 
stolen  therefrom,  the  innkeeper  was  liable,  as 
having  been  specially  intrusted  with  the  goods, 
under  General  Business  Law,  f  201. — Slater  v. 
Landes,  172  N.  Y.  S.  190. 
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C=»ll(ll)  (N.Y.Sup.)  General  Business  Law,  f 
200,  relieving  innkeepers  from  liability  for  loss 
where  they  provide  an  office  safe  for  valuables 
of  guests,  and  post  notices  thereof  in  the  inn's 
office,  public  rooms,  and  parlors,  and  the  guest 
neglects  to  deliver  such  property  to  be  so  stored, 
is  uot  complied  with  by  posting  in  bedrooms  only 
notices  not  mentioning  such  safe. — Slater  v. 
Landes,  172  N.  Y.  S.  190. 

€=>  11(12)  (N.Y.Sup.)  Evidence  held  to  estab- 
lish that  plaintiff,  seeking  to  recover  for  goods 
stolen  from  an  inn,  was  the  guest  of  the  defend- 
ant innkeeper.— Slater  v.  Landes,  172  N.  Y.  S. 
190. 

Under  General  Business  Iaw,  §  201,  relieving 
innkeeoers  from  liability  for  loss  of  guest's  prop- 
erty wnen  not  in  his  assigned  room,  unless  spe- 
cially intrusted  to  innkeeper's  custody  or  care, 
whether  the  goods  stolen  from  a  trunk  deposited 
in  a  hall  by  innkeeper's  servants  upon  its  arrival 
were  under  innkeeper's  special  care  was  a  ques- 
tion of  fact.— Id. 

Evidence  held  insufficient  to  show  that  the  loss 
of  guest's  property  stolen  from  his  trunk  occur- 
red after  the  innkeeper  had  removed  the  trunk  to 
a  storeroom. — Id. 

INSANE  PERSONS. 

See  Evidence,  ^=>67;    Municipal  Corporations, 
<&=»218;   Wills,  «@=>47,  62,  53,  54,  164. 

U.   INQUISITIOlfS. 

^=>26  (N.Y.)  A  decree  upon  inquisition  of 
lunac5[  was  evidence  of  insanity  at  time  of 
inquisition  only,  and  in  view  of  Code  Civ.  Proc. 
§  ^335,  was  not  presumptive  evidence  of  in- 
sanity at  a  time  previous  to  such  inquisition, 
though  court  upon  inquisition  found  alleged  in- 
competent to  have  been  insane  at  such  previ- 
ous time.— Boschen  v.  Stockwell,  120  N.  E.  728. 
224  N.  Y.  356. 

m.    GUARDIANSHIP. 

^s»43  (N.Y.Sup.)  Where  guardian  has  been 
regularly  appointed  in  the  state  where  incom- 
petent is  living,  one  appointed  a  committee  by 
New  York  court  of  money  on  deposit  by  in- 
competent in  New  York  should  be  permitted 
as  a  matter  of  comity,  upon  proper  application, 
to  turn  such  money  over  to  said  guardian,  a 
foreign  trust  company,  where  there  are  no 
creditors,  and  no  one  interested  is  objecting, 
although  Banking  Law,  §  223,  prohibits  any 
one  but  a  domestic  trust  company  from  re- 
ceiving deposits  of  money  in  trust. — In  re 
Rhoades,  172  N.  Y.  S.  399. 

INSOLVENCY. 

See  Bankruptcy. 

INSPECTION. 

See  Discovery,  €==>S0,  99. 

INSTRUCTIONS. 

See  Criminal  Law,  <&5p782-823  ;  Trial,  «=>191- 
272.  . 


INSURANCE 

See  Appearance,  <ts»24;   War, 

m.   nfSTTRAIfCE  AOEHTS  Aim 
BROKERS. 

(A)  Affency  for  lAsurer. 

©=>76  (N.Y.Sup.)  Finding  that  insurance  bro- 
kers who  issued  a  fire  policy  in  defendant 
company  were  its  agents  held  supported  by 
evidence.— Coe  v.  London  &  Lancashire  Fire 
Ins.  Co.,  172  N.  T.  S.  435. 

IX.  AVOIDANCE  OF  POUCrr  FOB 
MISREPRESENTATION.  FRAUD. 
OR  RREAOH  OF  WARRANTY 
OR  OONDmON. 

(B)   Matters   Relatlnor   to   Proporty    or   Ib- 
tereat  lBBBre«t. 

^=:»278  (N.X.Sup.)  Statement  in  fire  policy 
that  buildings  insured  were  used  as  dwellings 
is  to  be  deemed  warranty,  which  is  breached 
where  such  use  is  not  the  principal  use  of 
buildings,  though  part  of  buildings  is  occupied 
for  dwelling  purposes. — Gallin  y.  Allemannia 
Fire  Ins.  Co..  172  N.  Y.  S.  662. 

xm.  extent  of  loss  anb  ua- 
rHiITt  of  insurer. 

(B)  Insurance  of  Property  and  Titles. 

^=>507'/2  (N.Y.Sup.)  Under  title  insurance  pol- 
icy, held,  that  assured,  for  rejection  of  con- 
tract of  sale  because  of  defect  in  title,  would 
be  entitled  only  to  recover  for  actual  loss 
suffered  through  existence  of  incumbrance, 
which,  at  most,  would  be  the  difference  be- 
tween the  value  of  the  property  as  incumber- 
ed and  its  unincumbered  value,  and  not  the  sum 
which  purchaser  agreed  to  pay  for  the  prop- 
erty.—Murphy  V.  United  States  Title  Guar- 
anty Co..  172  N.  X.  S.  243. 

XVm.   ACTIONS  on  POI.ICtBS. 

^=»608  (N.Y.Sup.)  Where  complaint  contained 
no  allegation  ot  any  obligation  on  the  part  of 
insurer,  except  to  indemnify  plaintiffs  against 
loss  or  damage  sustained  by  unmarketa^iiitj  ..f 
their  title,  the  action  was  not  one  for  speoitic 
performance,  and  the  court  had  no  equitable 
jiu-isdiction.— Murphy  v.  United  States  Title 
Guaranty  Co..  172  N.  Y.  8.  243. 
^=»645(2)  (N.Y.Sup.)  Insured's  famishing  of 
satisfactory  proofs  of  loss  bein^  a  condition 
precedent  to  his  recovery  on  his  fire  policy, 
he  was  required  to  prove  full  compliance  with 
condition,  and,  such  compliance  being  denietl 
by  insurers,  no  further  pleading  was  neces- 
sary by  them  to  raise  issue.— Gallin  v.  Alle- 
mannia Fire  Ins.  Ca,  172  N.  Y.  S.  6«2. 
<©=>646(9)  (N.Y.Sup.)  Under  a  fire  policy  re- 
quiring furnishing  of  satisfactory  proofs  of 
loss,  etc..  it  was  incumbent  upon  insured  to 
show  he  nad  served  on  insurers  proper  proofi^ 
of  loss;  it  not  being  enough  that  he  show 
service  of  papers  claimed  by  him  to  have  been 
proofs  of  loss.— Gallin  v.  Allemannia  Fire  Ins. 
Co.,  172  N.  Y.  S.  662. 

®=»665(7)  (N.Y.Sup.)  In  action  on  fire  policy, 
held,  that  plaintiffs  failed  to  establish  that 
proposition  for  settlement  submitted  by  de- 
fendant insurer  was  accepted.— Wells  v.  Tomp- 
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kins  County  Co-op.  Ti*«  Ina  Co.,  172  N.  Y.  S. 
490. 

«=s>668(6)  (N.Y.Snp.)  In  action  on  life  policy 
issued  on  "rated-up  age/'  insarer,  seeking  to 
enforce  term  of  policy  that,  if  assured  had 
misstated  age,  face  value  of  poUey  should  be 
proportionately  reduced,  was  entitled  to  go  to 
jury  on  question  whether  assured  had  mis- 
stated age.—Unterberg  v.  New  York  Life  Ins. 
Co..  172  N.  Y.  S.  241.  , 
«==>672  (N.Y.Sup.)  A  judgment  that  insured 
shall  execute  and  deliver  to  defendant,  title 
insurer,  a  quitclaim  deed,  would  be  proper 
only  if  insurance  contract  contained  clause  that 
insurer,  in  case  of  rejection  of  title,  would  pay 
agreed  sale  price,  and  then  only  in  an  action 
for  specific  performance  in  a  court  of  equitable 
jurisdiction.— Murphy  y.  United  States  .Title 
Guaranty  Co.,  172  N.  Y.  S.  243. 

INTEREST. 

See  Courts,  ^=>475;  Guardian  and  Ward,  ^=5> 
150;  Judgment,  ^=^251;  Pleading,  ($=s>279; 
Wills,  «=»734. 

INTERNAL  REVENUE. 

^=>2  (N.Y.Sup.)  A  direct  tax  imposed  by  act 
of  Congress  according  to  a  prozressive  rate,  on 
property  transferred  on  or  oy  the  owner's 
death,  as  distinguished  from  a  tax  on  the  trans- 
fer of  such  property,  would  be  unconstitutional. 
-In  re  Hamlin,  172  N.  Y.  S.  787. 
C=»8  (N.Y.Sup.)  B^ederal  estate  tax,  imposed 
by  Act  Cong.  Sept.  8,  1916,  is  not  a  direct  tax, 
nor  a  legacy  tax,  but  a  tax  on  transfer  of  prop- 
erty, and  a  charge  against  decedent's  estate, 
like  any  other  ^bt  or  claim,  even  gross  estate, 
within  limitatiffis,  being  subject  to  lien  of 
tax.— In  re  Hamlin,  172  N.  Y.  S.  787. 

Though  federal  estate  tax  imposed  by  Act 
Cong.  Sept  8,  1916,  provides  for  equitable  con- 
tribution to  payment  of  tax  among  benefici- 
aries, it  lays  down  no  specific  rule  of  contribu- 
tion, recognizing  right  of  decedent  or  transfer- 
ror to  apportion  tax  among  beneficiaries  and 
charge  shares  as  he  sees  fit. — Id. 

Where  decedent's  will  made  specific  bequests 
and  legacies,  and  then  disposed  of  the  residue, 
"the  residue  of  the  estate"  meant  what  was 
left  after  payment  of  specific  bequests  and 
legacies,  debts,  and  other  charges,  including 
federal  estate  tax,  levied  under  Act  Cong. 
Sept.  8,  1916,  which  was  not  apportionable,  so 
as  to  include  specific  legacies. — ^Id. 

INTERPLEADER. 

XI.  PROCEEDINGS  AKD  REI^IEF. 

^s»38  (N.Y.Sup.)  In  replevin  action,  defendant 
was  not  entitled  to  relief  from  consequences 
of  failure  to  apply  for  order  of  interpleader 
before  answering,  as  required  by  Code  Civ. 
Proc.  I  820,  by  fact  that  several  of  the  em- 
ployes of  its  attorney  were  engaged  in  mili- 
tary service,  such  fact  not  being  good  cause 
for  relief  under  section  788,  authorizing  such 
relief  for  good  cause  shown. — Sopfaian  v.  Fi- 
delity &  Deposit  Co.  of  Maryland,  172  N.  Y.  S. 
392. 


INTOXICATING  LIQUORS. 

Se«  Deeds,  «s>  156.  157. 

HI.  I.OCAI.  oPTioir. 

<&=>29  (N.Y.Sup.)  liquor  Tax  L.aw  should  be 
liberally  construed  to  effect .  legislative  intent, 
which  is  tha£,  if  the  electors  of  a  town  to  the 
number  of  10  per  cent  of  the  votes  cast  at  the 
next  preceding  general  election  desire  local  op- 
tion, the  question  shall  be  submitted  to  a  vote. 
-O'Keeffe  v.  Dugan,  172  N.  Y.  S.  658. 
«=»32(1)  (N.Y.Sup.)  aty  Local  Option  Law,  | 
10,  under  which  local  option  election  was  had, 
makes  the  petition  prima  facie  evidence  that 
the  signatures,  statements  of  residents,  etc., 
are  genuine,  and  that  the  persons  signing  the 
same  were  qualified  electors  in  the  dty,  and  so 
objections  that  the  names  on  the  petition  were 
Illegible,  etc.,  must  be  overruled.— Andrew  v. 
Sisson,  172  N.  Y.  S.  52. 

Under  City  Local  Option  Law,  §§  C,  7,  in 
view  of  section  16  and  section  18  as  amended, 
and  despite  Election  Law,  §  341,  a  petition 
for  a  special  local  option  election  at  a  time 
when  city  officers  were  not  elected  was  prop- 
etly  filed  with  the  dty  derk,  and  he  was  the 
proper  officer  to  post  and  publish  notices  of 
election  and  furmsh  the  official  ballots;  the 
term  "dty  election,"  as  used  in  the  City  Local 
Option  Law,  not  being  restricted  to  elections 
when  officers  were  to  be  selected. — ^Id. 
<8=»32(1)  (N.Y.Sup.)  Under  Liquor  Tax  Law, 
providing  that  petition  for  submitting  the  ques- 
tion of  local  option  shall  be  gigned  and  acknowl- 
edged "by  such  electors"  before  a  notary  pub- 
lic, a  petition  in  which  some  of  the  signatures 
were  proved  by  a  subscribinjj  witness  is  suffi- 
cient, in  view  of  General  Construction  Law, 
§§  10,  11 :  the  quoted  words  being  used  for  the 
purpose  of  preventing  signatures  bv  agents.— 
O'Keeffe  v.  Dugan,  172  N.  Y.  S.  558. 
«=»33(3)  (N.Y.Sup.)  Under  City  Local  Option 
Law,  §§  6,  7,  in  view  of  section  16  and  section 
18  as  amended,  and  despite  Election  Law.  § 
341,  in  case  of  a  special  local  option  election 
at  a  time  when  city  officers  were  not  elected, 
the  city  clerk  was  the  proper  officer  to  post 
and  publish  notices  of  election.— Andrew  v.  Sis- 
son,  172  N.  Y.  S.  52. 

«=»34(1)  (N.Y.Sup.)  Under  City  Local  Option 
Law,  §§  6,  7,  in  view  of  section  16  and  section 
18  as  amended,  and  despite  Election  Law,  § 
341,  in  case  of  a  special  local  option  election 
at  a  time  when  city  officers  were  not  electod, 
the  dty  clerk  was  the  proper  officer  to  fur- 
nish the  official  ballots.— Andrew  v.  Sissou, 
172  N.  Y.  S.  52. 

^=937  (N.Y.Sup.)  Where  petitioners  knew 
with  whom  the  petition  for  a  local  option  elec- 
tion was  filed,  and  what  officer  took  charge  of 
posting  the  notices,  etc.,  for  more  than  5^/^ 
months  before  raising  any  question  as  to  the 
legality  of  the  procedure,  petitioners  are  guil- 
ty of  laches,  and  cannot  attack  the  election 
on  the  ground  that  the  petition  was  not  filed 
with  the  proper  officer,  etc.— Andrew  v.  Sis- 
son,  172  N.  Y.  S.  62. 

<@=s>38  (N.Y.Sup.)  Where  electors  duly  com- 
plied with  Liquor  Tax  Law,  §  13,  by  filing  a 
petition  for  submission  of  question  of  local 
option,   and   election   resulted   in  majority  in 
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favor  of  proposition  numbered  3  In  said  sec- 
tion, and  against  other  propositions,  applica- 
tion for  liquor  tax  certificate  will  be  denied 
applicants  whose  application  for  resubmission 
of  local  option  questions  has  been  denied  by 
Supreme  Court;  no  appeal  haying  been  taken 
from  Supreme  Court  decision,  which  is  con- 
clusive until  revoked  or  modified.— In  re  Low- 
ey.  172  N.  Y.  S.  480. 

nr.  ucEKSES  Aim  taxes. 

<©=>66(4)  (N.Y.Sup.)  Where  the  holder  of  liq- 
uor tax  certificate  at  one  address  was  denied  a 
license  by  commission  appointed  under  I.iiquor 
Tax  Law,  §  8,  as  amended  by  Laws  1917,  c. 
623,  and  secured  license  for  another  address, 
which  he  abandoned,  transferring  it  to  his  old 
address,  the  consent  of  property  owners  with- 
in 300  feet  was  not  necessary,  in  view  of  sec- 
tion 15,  subd.  8,  where  liquors  had  been  sold 
at  the  original  address  continuously  from  1890. 
-In  re  Sisson,  172  N.  Y.  S.  428. 
<$=s>88(3)  (N.Y.Sup.)  In  action  by  state  com- 
missioner of  excise  on  a  liquor  tax  bond  condi- 
tioned that  defendant  would  not  violate  the 
Liquor  Tax  Law,  it  was  not  incumbent  on 
plaintiff  to  establish  all  of  violations  charged, 
but  if  he  showed  by  the  uncontrovcrted  evidence 
a  single  violation  he  was  entitled  to  recover. — 
Sisson  v.  Harvey,  172  N.  Y.  S.  857. 
<&=»88(4)  (N.Y.Sup.)  Sale  of  liquor  at  defend- 
ant's hotel  on  Sunday  being  uncontrovcrted, 
defendant,  in  action  on  liquor  tax  bond,  had  the 
burden  of  showing  that  sales  were  to  guests 
only.— Sisson  v.  Harvey,  172  N.  Y.  S.  857. 

In  action  by  state  commissioner  of  excise  on 
liquor  tax  bond  conditioned  that  defendant 
would  not  violate  the  Liquor  Tax  Law,  heldf 
that  defendant  failed  to  sustain  burden  of 
showing  that  sales  of  liquor  made  at  his  hotel 
on  Sunday  were  made  to  guests.— Id. 
^=>I06(3)  (N.Y.Sup.)  Where  liquor  license  tax 
certificate  holder  at  one  address  was  denied 
license  by  the  commission  appointed  under  Liq- 
uor Tax  Law.  §  8,  as  amended  by  Laws  1917, 
c.  (>23.  and  applied  for  license  at  another 
place,  which  was  granted,  and  he  gave  notice 
of  abandonment  of  such  place,  with  transfer 
to  his  original  place  of  business,  his  license  was 
not  revocable  for  the  false  statement  in  the 
applic.ition  that  he  would  carry  on  the  business 
lawfully  at  the  second  address.— In  re  Sisson, 
172  N.  Y.  S.  428. 

VI.   OFFENSES. 

<g=>  146(7)  (N.Y.Sup.)  One  to  whom  liquor 
was  served  in  a  hotel  on  Sunday  was  not  a 
"guest."  within  Liquor  Tax  Law,  unless  his 
conduct  was  such  as  to  indicate  to  a  person  of 
ordinary  intelligence  that  he  resorted  to  hotel 
in  good  faith  to  obtain  a  meal,  and  that  the  liq- 
uor ordered  by  him  was  an  incident  to  the 
meal.— Sisson  v.  Harvey,  172  N.  Y.  S.  857. 

INTOXICATION. 

See  Highways,   <&=»197,  213;    Municipal  Cor- 
porations, ^=»706;   Negligence,  ^s^OS. 

JEOPARDY. 

See  Criminal  Law,  ^=»182. 


JITNEY. 

See  Appeal,  «S91062;  Pleading,  43>428;  Street 
Railroads,  «s3llS,  11& 

JOINT  ADVENTURES. 

^E»5(l)  (N.Y.Sup.)  In  action  for  accounting 
of  profits  of  joint  adventure,  a  third  party,  who 
received  the  moneya  and  stock  constituting 
such  profits  for  the  luie  and  benefit  of  defend- 
ant, was  not  a  necessary  party  under  Code  Civ. 
Proc.  §  452.~>Lardizabal  v.  Valentine,  172  N. 
Y   S   8i63 

<8=3>5(2>  (N.Y.Sup.)  Evidence  held  to  abow 
that  plaintiff  and  defendant  engaged  in  a  joint 
enterprise,  whereby  defendant  was  to  obtain 
money  for  the  financing  of  oil  lands  and  oil  eon- 
cessions  and  divide  the  profits  with  plaintiff. — 
Lardizabal  v.  Valentine.  172  N.  Y.  S.  863. 

JUDGES. 

See  Attochment,  ^=s>236;  Taxation.  ^=>498. 

JUDGMENT. 

See  Constitutional  Law,  ^=^277;  Courts,  ^=> 
37,  92,  95,  189,  190;  Execution;  Pleading. 
<&=s>350. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  AppeaL 

X.   HATtJRE  AKD  ESSENTIAIiS  IS 
GENERAL. 

^=»I9  (N.Y.Sup.)  In  action  for  services,  where 
there  was  evidence  warranting  dismissal  d  com- 
plaint, but  absence  of  evidence  sp  which  to  base 
finding  of  amount  of  damages^o  defendant  on 
counterclaim  for  failure  to  manufacture,  motiou 
to  dismiss  counterclaim  should  have  been  grant- 
ed.—Mins  V.  Nowalk,  172  N.  Y.  S.  180. 
^s>\9  (N.Y.Sup.)  In  an  action  for  breach  of 
warranty,  where  evidence,  though  supporting  a 
finding  of  the  breach  of  warranty,  did  not,  on 
any  view  thereof,  sustain  the  amount  of  dam- 
ages awarded,  a  new  trial  must  be  granted.— 
Pyramid  Dress  Co.  v.  Erdrich,  172  N.  Y.  S.  187. 

IV.   BT  DEFAULT. 
(B)   Opening  or  Setting  Aside   Default. 

«=>I43(3)  (N.Y.Sup.)  Where  the  case  was 
marked  ready  by  both  sides,  and  plaintiff's  at- 
torney asked  continuance  for  the  term  on  the 
ground  that  plaintiflf*s  witness  was  missing, 
but  he  refused  to  disclose  the  witness'  name, 
although  the  court  stated  that  the  complaint 
would  be  dismissed,  unless  the  name  were  dis- 
closed, there  was  not  sufiident  excuse  for  the 
default,  and  it  could  not  be  opened. — Sloan  v. 
Dwyer,  172  N.  Y.  S.  472. 

t®=s>  145(1)  (N.Y.Sup.)  Where  plaintiff  la  willing 
that  case  be  tried  again,  providing  it  is  secured 
in  the  meantime,  defendant  'will  be  permitted 
to  open  default  on  payment  of  $5  costs  and  fil- 
ing of  adequate  bond  to  secure  any  judgment 
that  may  be  rendered  against  him,  although 
there  appears  to  be  no  merit  in  defense.— New 
York  Master  Printers*  Ass*n  T.  Conuuercial 
Label  Co.,  172  N.  Y.  S.  408. 
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^=»I67  (N.Y.Sup.)  Where,  after  cases  had  been 
marked  '*Keady  and  passed"  and  trial  judge 
had  announced  that  there  was  practically  no 
likelihood  of  cases  being  reached  for  trial  be- 
fore end  of  term,  opposing  counsel  induced  trial 
X  judge  to  mark  both  cases  **Ileady,'*  defaults 
will  be  opened  without  terms.— Kosenbaum  v. 
Kverwear  Play  Suit  Co..  172  N.  Y.  S.  161. 
<&=>I69  (N.Y.Sup.)  While  mistake  of  defend- 
ant's officer,  who  was  to  take  care  of  case  in 
person,  in  going  to  wrong  district  on  day  of 
trial,  is  one  from  whose  consequences  defend- 
ant should  be  relieved,  plaintiff,  entirely  ixith- 
out  fault,  is  entitled  to  be  compensated  for  its 
expenses.— Xew  Y^ork  Master  Printers'  Ass'n  v. 
Commercial  Label  Co..  172  N.  Y.  S.  408. 

VI.   ON  TBIAIi  OF  I88tJE8. 
(D)   Arrest  of  JadffinaBt* 

<&=>25l(l)  (N.Y.Sur.)  In  suit  in  Supren^e  Court 
to  determine  whether  cash  dividend  and  right 
to  subscribe  to  new  stock  of  company  consti- 
tutes principal  or  income  of  trust  fund,  court 
cannot  determine  right  of  life  tenant  to  interest 
on  fund  made  up  of  dividend  and  price  received 
for  right  to  subscribe  to  new  stock,  an  issue 
not  presented.— In  re  Webb's  Estate,  172  N. 
Y.  S.  809. 

Zni.   MERGEB  AND  BAR  OF  CAUSES 

OF  ACTION  AND  DEFENSES. 

(A)  Judiwieiita   Operative    as   Bar. 

<g^564(2)  (N.Y.Sup.)  Under  Judiciary  Law,  ( 
475,  an  intermediate  order  in  proceeding  to  de- 
termine attorney's  lien,  postponing  determina- 
tion until  after  final  settlement  in  Surrogate's 
Court,  when  fund  may  have  been  depleted,  dot's 
not  bar  action  in  equity  to  determine  lien  and 
its  priority  over  other  Hens. — Sebring  v.  Quinu, 
172  N.  Y.  S.  177. 

«&=>577(2)  (N.Y.Sup.)  Determination  in  collat- 
eral proceeding  in  Surrogate's  Court,  fixing  lien 
of  creditors  on  proceeds  of  sale  of  decedent's 
realty,  does  not  bar  action  in  equity  to  deter- 
mine lien  of  attorneys  upon  fund  for  services 
rendered  after  decedent's  death,  and  its  priority 
over  creditors;  such  question  oeing  beyond  the 
jurisdiction  of  the  surrogate. — Sebring  v.  Quinn, 
172  N.  Y.  S.  177. 

(B)  Cause*  of  Action  and  Defenses  Merir* 
ed.   Barred,  or  Concluded. 

<^=>585(2)  (N.Y.Sup.)  Doctrine  of  res  judicata 
is  not  available  as  defense,  if  same  issues  are 
not  involved  in  prior  action  or  proceeding,  al- 
though some  questions  involved  In  issues  may 
come  up  for  Consideration.— Sebring  v.  Quinn, 
172  N.  Y.  S.  177. 

«©=>585(2)  (N.Y.Sup.)  Where  buyer  of  securi- 
ties sued  seller  for  breach  of  agreement  to 
take  securities  back,  except  during  panic,  at 
buyer's  election,  and  seller  defended  on  ground 
that  no  such  agreement  had  been  made,  the  ac- 
tion was  barred  by  a  judgment  for  seller  in 
former  action  between  parties  on  same  con- 
tract, where  the  complaints  in  both  actions 
were  similar,  with  exception  of  date  upon 
which  buyer  tendered  securities,  and  where  re- 
ply did  not  attach  answer  in  former  action  to 
show  that  only  issue  litigated  was  whether  se- 


curities were  tendered  dnritfr  panic— Brizse  v. 
Lisman,  172  N.  Y.  S.  847. 
^=»619  (N.Y.Sup.)  Where  receiver  of  consoli- 
dated railroad  is  made  defendant  in  action  to 
foreclose  mortgage  on  property  of  constituent 
railroad,  his  failure  during  such  action  to  urge 
priority  of  receiver's  certificates  precludes  him 
from  bringing  subsequent  action  to  establish 
such  priority  after  decree  declaring  the  mort- 
gage a  prior  lien.— Smith  v.  Pacific  Improve- 
ment Co.,  172  N.  Y.  S.  «5. 

XIV.  OOKCLUSIVEKESS   OF   AOJtTDI- 

OATION. 

CA)  Jndsments    ConolnslTe   In    General. 

^=s»654  (N.Y.Sap.)  Dismissal  without  prejudice 
of  replevin  action,  ownership  of  chattels  not  be- 
ing adjudicated  on  merits,  did  not  estop  surety 
on  replevin  bond,  when  sued  by  defendant  in 
replevm  action,  from  showing  that  plaintiff  in 
replevin  action  was  in  fact  entitled  to  property, 
so  that  defendant,  present  plaintiff,  suffered  no 
damage  by  taking.— Wilkins  v.  American  Surety 
Co.,  172  N.  Y.  S.  203. 

(B)  Persons  Coneladed* 

^»707  (N.Y.Sup.)  A  decree  binds  onlv  those 
who  are  parties  to  it.— Smith  v.  Pacific  Im- 
provement Co.,  172  N.  Y.  S.  65, 

CD)  Jndinnents  In  Partlcnlav  Classes  of 
Actions   and  Proooedlnir** 

^=>747r^)  (N.Y.Sup.)  Judgment  in  dispossess 
proceeding,  wherein  question  whether  precept 
was  served  on  the  tenant  was  decided,  is  res 
jadicata  of  that  question  in  landlord's  action  to 
recover  under  clause  of  lease  stipulating  for 
liquidated  damagea.— Ridley  v.  Sudbrink,  172 
N.  Y.  S.  517. 

JUDICIAL  SALES. 

See  Judgment,  ^=»577;    Mortgages,  ^=s»535. 

JURY. 

See  Contempt,  ^=:»14;    Criminal  Law,  ^=>751, 
867;    Wills,  «=>312,  316. 

II.   RIGHT   TO   TRIAI.   BT   JtJRT. 

^=»I4(2)  (N.Y.Sup.)  In  an  action  to  recover 
payments  in  violation  of  Stock  Corporation 
Law,  f  66,  prohibiting  certain  transfers  of 
stock  to  corporation  officers  or  stockholders, 
defendant  is  entitled  to  a  trial  by  jury. — Rot- 
tenberg  v.  Englander,  172  N.  Y.  S.  641. 
<gs=>25(6)  (N.Y.Sup.)  Though  Municipal  Coart 
Code,  §  118,  allows  only  three  days  after 
joinder  of  issue  to  demand  jury  trial,  still  Mu- 
nicipal Court  rule  33,  requiring  defendant  to 
serve  copy  of  answer,  with  notice  of  date  of 
filing,  within  a  day  of  the  filing,  a  demand  after 
the  three  days,  but  immediately  after  late 
service  of  copy  of  answer  with  notice,  is  suf- 
ficient—G  elf  and  V.  State  Bank,  172  N.  Y.  S.  99. 
Though  plaintiff  before  trial  unsuccessfully 
attempts  to  obtain  an  order  to  compel  the  clerk 
to  receive  his  demand  for  jury  trial,  erroneous- 
ly rejected  as  late,  he  should  move  for  such 
trial  when  the  case  is  called  for  trial;  it  being, 
under   Municipal   Court   Code,    |    118,   in   the 
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court's  discretion  to  then  order  it,  even  though 
no  demand  had  previously  been  filed.— Id. 
«»3I(3)  (N.Y.Sur.)  Code  Civ.  Proc.  §  2617, 
conferring  a  right  of  trial  by  jury  in  Surro- 
gate's Court  in  contested  probate  proceedings, 
ex  bypothesi  would  be  amply  satisfied  by  surro- 
gate's due  submission  to  jury  at  any  time  of 
appropriate  issues  of  fact;  the  course  and  time 
of  submission,  in  absence  of  statutory  direction, 
being  largely  discretionary  with  presiding  sur- 
rogate.—In  re  Zimmerman's  Will,  172  N.  Y.  S. 
80 

JUSTICES  OF  THE  PEACE. 

See  Criminal  Law,  ^=»260;   Towns,  ^=s>43. 

LABOR  DISPUTES. 

See  Injunction,  ^=:»101;  Master  and  Servant, 
<8=>73.  339;   Torts,  <©=»10;    War,  <8=»4. 

LANDLORD  AND  TENANT. 

See  Appeal,  <8=s>173,  1212;  Brokers,  ^=s>49, 
52;  Cforporations,  «=»617;  Courts,  ^s»163; 
Damnges,  <@=>(>2.  78,  79;  Evidence,  ^=>4d4: 
Fraud,  <©=5>31,  59;  Guaranty,  «=»65;  Health, 
(@=>32;    Judgment,  $=»747;    Municipal  Cor 

S orations,  <8=:»719,   721;    Remainders, 
tatutes,  «==>281;   Stipulations,  «=»14. 

I.   CREATION   AND   EXISTENCE   OF 
THE   REIiATION. 

^=>2  (N.Y.Sup.)  Rights  of  parties  under  lease 
are  governed  by  law  of  state  wherein  are 
leased  premises.— Galland  v.  Shubert  Theatri- 
cal Co.,  172  N.  Y.  S.  775. 
®=»I7  (N.Y.Sup.)  Where  one  in  possession 
when  plaintiff  acquired  title  by  condemnation 
proceedings  signed  a  lease  to  a  corporation  bear- 
ing his  own  name,  he  was,'  as  an  individual, 
estopped  to  deny  that  he  was  the  tenant  of 
plaintiff. — Bronx  Parkway  Commission  v.  F. 
William  Schwiers.  Inc..  172  N.  Y.  S.  749. 

Where  plaintiff  acquired  title  by  condemna- 
tion proceedings  to  premises  occupied  by  in- 
dividual, the  corporation  bearing  the  individu- 
ars  name,  which  made  a  lease  with  plaintiff, 
reciting  its  prior  occupancy,  was  estopped  to 
deny  that  it  was  in  possession,  or  to  assert 
that  the  individual  was  in  possession,  when 
plaintiff  acquired  title. — Id. 

n.   LEASES   AND   AOREEBfENTS   IN 
GENERAI.. 

(B)   Coniitriictlon  and  Operation. 

^=>40  (N.Y.Sup.)  Lease  and  agreement  be- 
tween the  parties  thereto,  executed  contempo- 
raneously, covering  substantially  the  same  sub- 
ject-matter, and  referring  to  and  evidently  com- 
plementary of  each  other,  must  be  read  to- 
gether.—Galland  V.  Shubert  Theatrical  Co.,  172 
N.  Y.  S.  775. 

^=»44(1)  (N.Y.Sup.)  A  clause  in  a  lease  held  to 
be  a  covenant  on  the  part  of  the  landlord  to 
use  due  diligence  in  heating  the  premises.— 
Ferguson  v.  Zenker.  172  N.  Y.  S.  127. 
^=»48(J^)  (N.Y.Sup.)  There  was  no  obligation 
on  landlord,  who  had  covenanted  to  heat,  but 
failed  to  do  so,  to  accept  tender  of  heaters 
made  by  tenant,  who  had  procured  them. — 
Gorham  Const.  Co.  v.  Cohen,  172  N.  Y.  S.  118. 


«=>48(1)  (N.Y.Sup.)  While,  where  there  is  no 
express  covenant  to  heat,  but  the  means  of 
furnishing  the  heat  are  in  the  control  of  the 
landlord,  the  lessee  of  a  living  apartment  may, 
for  failure  of  landlord  to  furnish  proper  heat, 
abandon  the  premises,  as  for  an  eviction,  and 
defeat  daim  for  rent,  he  may  not,  aa  in  case  of 
express  covenant,  continue  in  possession  and 
bring  action  on  counterclaim  for  damages.— 
Bliss  V.  Clark,  172  N.  Y.  S.  112. 
«=>48(1)  (N.Y.Sup.)  Tender  by  tenant  to  land- 
lord 01  gas  stove  and  tube,  purchased  by  tenant 
to  heat  his  apartment,  wnen  landlord  failed 
to  heat  as  he  had  convenanted,  was  not  essen- 
tial to  tenant*6  action  under  counterclaim  for 
landlord's  failure  to  heatjin  latter's  summary 
proceeding.—Jashnoff  v.  Wall,  172  N.  Y.  S. 
117. 

<8=»48(1)  (N.Y.Sup.)  In  an  action  by  tenant  for 
damages  for  failure  to  Bufficiently  heat  an 
apartment,  expert  testimony  as  to  rental  value 
01  what  are  known  as  cold  flats  or  tenements, 
without  steam  heat,  hot  water,  or  elevator  serv- 
ice, was  incompetent  to  show  damages,  where 
it  was  uncontroverted  that  building  in  ques- 
tion waa  a  first-class  apartment. — Stcinhans 
V.  Schechter,  172  N.  Y.  S.  699. 
^=:>48(2)  (N.Y.Sup.)  A  tenant,  in  summary  pro- 
ceedings, for  breach  of  landlord's  express 
covenant  to  heat  may  recover  reasonable  ex- 
penses he  has  been  put  to.  less  present  value  of 
heaters  used  by  him.— Lawrence  v.  Brnnoff,  172 
N.  Y.  S.  116. 

In  sammary  proceedings,  tenant  coonter- 
claimin^  for  breach  of  landlord's  covenant  to 
heat,  difference  between  rental  value  of  prem- 
ises as  leased,  with  heat,  and  their  rental 
value  without  heat,  may  be  used  as  a  measure 
of  damages.— Id. 

^»48(2)  (N.Y.Sup.)  In  summary  proceeding  by 
landlord,  who  covenanted  to  heat,  tenant's  re- 
covery for  breach  of  such  covenant  must  be 
limited  to  actual  loss  incurred  by  him;  that 
is,  difference  between  price  necessarily  paid 
for  gas  stove  and  tube  procured  by  him.  less 
their  present  value,  properly  shown.— Jashnoff 
V.  WaU,  172  N.  Y.  S.  117. 

«=>48(2)  (N.Y.Sup.)  Where  landlord  expressly 
covenanted  to  heat,  tenant  may  recover  nis  ac- 
tual loss,  and  amount  necessarily  expended  for 
heaters,  landlord  having  failed  to  heat»  and  cost 
of  extra  fuel  less  present  value  of  beaters, 
properly  determined.— Gorham  Const.  Co.  v. 
Cohen,  172  N.  Y.  S.  11& 

<S=:>48(2)  (N.Y.Sup.)  The  measure  of  damages 
for  landlord's  breach  of  contract  through  will- 
ful neglect  to  heat  the  premises  was  the 
amount  necessarily  expended  for  heaters  and 
the  cost  of  additional  fuel,  les^  the  present 
value  of  the  heaters.— Ferguson  v.  Zenker,  172 
N.  Y.  S.  127. 

«$=>48(2)  (N.Y.Sup.)  The  measure  of  tenant's 
damages  for  the  landlord's  faUure  to  provide 
heat  for  the  business  of  printing  and  lithograph- 
ing included  the  pay  for  workmen  caused  to  be 
idle,  extra  overtime  pay,  and  cost  of  using  ma- 
chinery at  other  printing  establishments  during 
the  time  when  heat  was  not  furnished.— Volea 
Realty  Corporation  v.  Chauncey  Holt  Co.,  172 
N.  Y.  S.  206. 

Where  landlord  violated  stipulation  to  fur- 
nish steam  heat,  the  tenant,  having  recovered  by 
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counterdaim  in  acHon  for  rent  bis  actnal  dam- 
ages, could  not  also  recover  the  difference  in 
rental  value  of  tbe  premises,  when  heated  and 
when  onheated. — ^Id. 

^=>48(2)  (N.Y.Sup.)  On  breach  of  covenant  to 
heat  an  apartment,  measure  of  damafres  is  the 
difference  between  the  reserved  rent  of  the 
premises,  if  furnished  with  adequate  heat,  and 
the  rent  of  such  premises  in  the  partly  heated 
condition.~Steinhaus  v.  Schecbter»  172  N.  X. 
S.  609. 

XV«  TERMS  FOR   TEARS. 

(C)   Bxtenstona,  Renewals,  «n«l  Opttesa  to 
Pareliase  or  Sell. 

®=>90(6)  (N.Y.Sup.)  Notwithstanding  clause  In 
lease  providing  for  automatic  renewal  in  the 
absence  of  a  three  months'  written  notice  to  the 
contrary,  the  parties  could  agree  orally  on  a 
termination  or  waive  the  requirement  of  a  writ- 
ten notice.— United  States  Realty  &  Improve- 
ment Co.  V.  Ewing,  172  N.  Y.  S.  214. 

(D)  TerBtliuition. 

<g=>l09(l)  (N.Y.Sup.)  An  agrejement  reducing 
rent  of  lease  guaranteed  by  decedent,  made  be- 
tween lessor  and  decedent  s  executrix,  who,  in 
her  individual  right,  had  become  sole  o%vner  of 
lease,  held  not  a  surrender  of  the  lease. — Brill 
V.  Friedhoff.  172LN.  Y.  S.  544. 
<©=»I09(7)  (N.Y.Sup.)  Where  new  agreement  is 
made  between  lanalord  and  assignee  of  lease, 
whereby  latter  is  given  duration  of  term  and 
assumes  obligations  of  original  lease,  generally 
surrender  by  operation  of  law  is  created,  but  not 
conclusively,  if  facts  take  case  from  rule;  in- 
tent being  important  point— Brill  v.  Friedhoff, 
172  N.  Y.  S.  544. 

Vn.  PREBaSES  ^NB  ENJOTMEHT 

ANB   USE  ^HEREOF. 
(Ai   DeserlptlOB.  Extent,  amd  Condition. 

<©=>I24(2)  (N.Y.Sup.)  Where  main  hall  in  of- 
fice building  extended  from  one  sn-eet  to  an- 
other, with  an  elbow  in  the  center,  lessee  of 
corner  of  elbow  for  cigar  and  candy  counter 
purpose,  where  corner  was  so  situated  that 
passengers  from  elevators  on  both  sides  of 
center  and  pedestrians  walking  from  one  street 
to  other  through  hall  passed  lessee's  stand, 
his  lease  gave  him  easement  to  unobstructed 
right  of  way  *to  both  streets  and  elevators  on 
both  sides,  though  not  specified  in  lea^^e;  such 
right  of  way  being  necessary  to  beneficial  use 
of  his  leased  corner.— Anixter  v.  Bangor  Realty 
Corporation,  172  N.  Y.  S.  732. 

(B)  PojiBeHBion,  Enloyment,  and  Vme. 

«s>l32(2)  (N.Y.Sup.)  Complaint  alleging  in 
substance  that  a  landlord  willfully  shut  off 
water  on  premises  of  his  tenant  whereby  prem- 
ises were  made  unsanitary  and  tenant  was 
made  sick  and  suffered  other  damages,  is  good 
on  demurrer.— Aguglia  v.  Bausch  &  Lomb  Op- 
tical Co.,  172  N.  Y.  S.  GCO. 

(D)  Repnlr«f   Insnrancey   and   Improve- 
nieiits. 

^=»I52(1)  (N.Y.Sup.)  Agreement  expressly 

placing  the  obiigation  to  make  substantial  re- 


pairs of  leased  premises  will  be  enforced,  ii<- 
respective  of  obligation,  in  the  absence  of  ex* 
press  agreement.— Oalland  v.  Sbubert  Theatri- 
cal Co.,  172  N.  Y.  S.  776. 
«=»I52(4)  (N.Y.Sup.)  Provision  of  lease  of  the- 
ater by  owner  that  it  shall  make  all  necessary 
repairs  at  its  expense,  except  such  interior  re- 
pairs as  can  be  made  by  lessee's  ordinary  em- 
ployes, requires  it,  as  against  lessee,  to  make 
structural  repairs  ordered  by  state  authorities. 
— Galland  v.  Shubert  Theatrical  Co.,  172  N. 
Y.  S.  775. 

«=>I52(8)  (N.Y.Sup.)  That  the  owner  of  prop- 
erty is  under  an  implied  duty  towards  a  lessee 
to  make  repairs  on  a  part  of  the  building  ex- 
pressly excepted  from  the  lessee's  duty  to  re- 
pair does  not  give  a  cause  of  action  to  the 
lessee's  subtenant  against  the  owner  for  breach 
of  the  undertaking;  there  being  no  privity  of 
contract.— Hollander  ▼.  W.  &  E.  Realty  Co., 
172  N.  Y.  S.  455. 

«=>I52(8)  (N.Y.Sup.)  Where  plaintiff,  lessee  of 
owner,  leased  to  defendant,  providing  against 
obligation  of  plaintiff  to  repair,  but  by  lease 
and  contemporaneous  agreement  declaring  it 
subject  to  the  terms  and  conditions  of  owner's 
l^ase,  and  that  plaintiff's  rights  and  interests  in 
the  premises  were  transferred  to  defendant, 
it  was  intended  that  right  to  look  to  owner  for 
repairs  he  had  agreed  to  make  should  be  trans- 
ferred to  defendant.— Galland  v.  Shubert  Theat- 
rical Co.,  172  N.  Y.  S.  775. 

Where  owner  of  theater  by  lease  to  plaintiff 
bound  itself  to  make  required  structural  re- 
pairs, and  plAintiff  leased  to  defendant,  provid- 
ing against  obligation  of  plaintiff  to  repair, 
and  that  plaintiff's  rights  and  interests  were 
transferred  to  defendant,  the  owner  was  bound 
to  make  such  repairs  required  by  state  authori- 
ties.—Id. 

<S=>»59(2)  (N.Y.Sup.)  Where  the  making  of  the 
repair  or  supplyinjj  of  the  defect  by  the  tenant 
is  not  plainly  feasible,  he  may  properly  recover 
his  actual  proximate  loss,  so  far  as  it  was  with- 
in the  contemplation  of  the  parties.— Volga  Real- 
ty Corporation  v.  Chauncey  Holt  CJo.,  172  N. 
Y.  S.  206. 

(B)  Injnrlea  from  Danarerona  or  DefectlTe 
Condition.  • 

«=»  1,66(1)  (N.Y.Sup.)  A  lessee  has  the  duty  of 
keeping  the  roof  of  the  building  and  common 
appurtenances  of  the  premises  m  a  safe  con- 
dition for  his  subtenant,  regardless  of  the  con- 
ditions of  the  lease  from  the  owner  of  the 
property.- Hollander  v.  W.  &  E.  Realty  Co., 
172  N.  Y.  S.  455. 

«=>I66(10)  (N.Y.Sup.)  Tenant  could  not  recov- 
er damages  for  injuries  to  his  property,  due  to 
leakage  of  water  resulting  from  defective  valve 
in  a  supply  pipe  less  than  two  years  old,  where 
landlord  had  neither  actual  nor  constructive  no- 
tice of  the  defect.— Armstrong  v.  MUgrim,  172 
N.  Y.  S.  454. 

<g=>l67(2)  (N.Y.Sup.)  In  the  absence  of  fraud 
or  special  circumstances,  the  liability  of  a  les- 
sor of  a  tenement  house,  who  has  parted  with 
possession  and  control,  for  injuries  to  persons 
claiming  through  or  under  the  lessee,  due  to 
the  defective  condition  of  the  leased  premises, 
is  limited  to  cases  where  such  condition  con- 
stitutes a  nuisance,  or  where  the  property  is 
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intended  for  a  public  use.— Goldstein  v.  Weiss, 
172  N.  Y.  S.  131. 

<&=»I69(5)  (N.Y.Sup.)  Upon  the  question  of 
landlord's  liability  for  death  of  tenant's  wife, 
alleged  to  be  due  to  failure  to  construct  fire 
escapes  as  required  for  tenement  houses,  and 
whether  such  building  was  intended,  arranged, 
or  designd  to  be  occupied  as  homes  for  three 
or  more  families,  so  as  to  be  a  tenement  house, 
the  fact  of  its  occupancy  by  but  two  families 
was  material.— Feneis  v.  Lewin,  172  N.  Y.  S. 
821. 

Upon  the  question  of  landlord's  intention  to 
rent  a  building  not  equipped  for  a  tenement 
house  in  aocordaiijce  with  Tenement  House 
Law,  I  2,  subd.  2  (as  amended  by  Laws  1912, 
c.  13,  t  1),  and  subdivision  11,  to  three  families 
for  homes  so  as  to  subject  it  to  such  law,  the 
exclusion  of  evidence  of  his  rental  agent  as  to 
instructions  for  rental  of  ground  floor  was  er- 
ror.—Id. 

^=s>169(6)  (N.Y.Sup.)  Evidence  that  tenant  of 
a  store  used  the  back  room  for  cooking,  and 
that  tenant's  son  slept  there  on  a  bed  couch, 
held  insufficient  to  snow  that  the  room  was 
used  as  a  family  residence. — Feneis  v.  Lewin, 
172  N.  Y.  S.  821. 

©=>I69(7)  (N.Y.Sup.)  In  an  action  by  a  lessee's 
subtenant  against  the  owner  for  negligence  in 
making  repairs,  causing  injury  to  property,  evi- 
dence held  not  to  sustain  a  finding  for  plain tift. 
-Hollander  v.  W.  &  E.  Realty  Co.,  172  N.  Y.  S. 
455. 

<g=>169(10)  (N.Y.Sup.)  In  action  for  death  of 
tenant's  wife,  resulting  from  absence  of  fire 
escape,  as  required  by  Tenement  House  Law, 
an  instruction  that,  if  defendant  landlord's 
building  could  be  let  out  for  three  families, 
they  might  find  that  it  was  a  tenement  house, 
was  erroneous,  because  broader  than  the  defi- 
nition in  section  2,  subd.  1  (as  amended  by 
Laws  1912,  c.  13,  §  1),  and  subdivision  11,  pro- 
viding a  "tenement  house"  is  one  intended,  ar- 
ranged, or  designed  to  be  occupied  as  the  resi- 
dence of  three  or  more  families. — Feneis  v. 
Lewin,  172  N.  Y.  S.  821.  > 
^=>  1 69(11)  (N.Y.Sup.)  In  an  action  for  person- 
al injuries,  due  to  the  defective  condition  of 
oilcloth  in  the  hallway  of  a  tenement  house 
^wned  by  defendant,  but  which  had  been  leas- 
ed to  a  third  party,  it  was  error  to  submit  the 
good  faith  of  the  execution  of  the  lease  to  the 
jury,  in  the  absence  of  evidence  of  bad  faith. — 
Goldstein  v.  Weiss.  172  N.  Y.  S.  131. 
<g=)l69(ll)  (N.Y.Sup.)  In  an  action  for  the 
death  of  tenant's  wife,  where  defendant  land- 
lord's building  was  occupied  by  but  two  fami- 
lies, evidence  held  to  require  submitting  to  the 
jury  the  question  whether  it  was  intended,  ar- 
ranged, and  designed  for  three  families,  so  as 
to  constitute  a  tenement  house  as  defined  in 
TenemeDit  House  Law.  S  2,  subd.  1  (as  amend- 
ed bv  Laws  1912,  c.  13.  §  1).  and  subdivision 
11.— Feneis  v.  Lewin,  172  N.  Y.  S,  821. 

(F)   Eviction. 

<8=>I72(3)  (N.Y.Sup.)  In  New  York,  closing  of 
leased  building  for  failure  to  make,  on  order 
ol  f?tate  authorities,  structural  repairs,  as  dis- 
tinguished from  structural  alterations,  is  not 
an  eviction,  in  absence  of  agreement  of  land- 
lord to  make  any  repairs.— Galland  v.  Shubert 
Theatrical  Co.,  172  N.  Y.  S.  775. 


Vm.   BENT  AHD  ADVANCES. 
(A)  Riirlnta  and  UAbUitles. 

^»I8I  (N.Y.Sup.)  Lease  requiring  lessee  fo 
keep  premises  in  good  repair,  and  in  default 
thereof  giving  lessor  right,  on  notice,  to  make 
repairs  and  add  the  cost  to  rent  of  next  month, 
and  providing  that  such  cost  shall  constitute 
the  rent  with  that  otherwise  provided  for, 
makes  such  cost  part  of  the  rent,  so  that  dis- 
possession proceedings  will  lie  for  nonpayment 
thereof.— Knepper  v.  Rothbaum,  172  N.  Y.  S. 
109. 

«=>I88(1)  (N.Y.Sup.)  Owner's  duty  to  make 
structural  repairs,  placed  on  it  by  its  lease  to 
plaintiff,  remaining  after  lease  by  plaintiff  to 
defendant,  whether  constituting  an  assignment 
of  lease  or  a  sublease,  closing  of  building  be- 
c*ause  of  failure  to  make  such  repairs,  required 
by  state  authorities,  was  an  eviction,  releas- 
ing defendant  from  further  liability  for  rent 
—Galland  v.  Shubert  Theatrical  Co.,  172  N.  Y. 
S.  776.       I 

«=>I88(2)  '(N.Y.Sup.)  Performance  of  land- 
lord's covenant  to  make  repairs  is  not  a  con- 
dition precedent  to  recovery  of  rent — Galland 
V.  Shubert  Theatrical  Co.,  172  N.  Y.  S.  7?5. 
«=>(94(1)  (N.Y.Sup.)  The  mere  substitution  of 
one  tenant  in  place  of  another  does  not  operate 
to  discharge,  as  a  matter  of  !aw,  the  first  tenant 
from  future  performance  of  his  covenant  to  pay 
rent.— BrUl  v.  Friedhoff,  172  K  Y.  S.  544. 
«=>I95(1)  (N.Y.Sup.)  Where  there  is  no  ex- 
press covenant  to  heat,  but  the  means  of  fur- 
nishing the  heat  are  in  the  control  of,  the  land- 
lord, tne  lessee  of  a  living  apartment  may,  for 
failure  of  landlord  to  furmsh  proper  heat,  aban- 
don the  premises,  as  for  an  eviction,  and  defeat 
claim  for  rent.— Bliss  v.  Clark,  172  N.  Y.  S. 
112. 

<@=>f96  (N.Y.Sup.)  Notwithstanding  clause  in 
lease  calling  for  automatic  renewal  in  the  ab- 
sence of  a  three  months'  written  notice  to  the 
contrary,  oral  agreement  of  termination  or  waiv- 
er of  such  notice,  if  proved,  is  a  good  defense  to 
an  action  for  rent  for  the  period  after  the  ex- 
piration of  the  original  term. — United  States 
Realty  &  Improvement  Co.  v.  Ewing,  172  N.  Y. 
S.  214. 

«®=»202(1)  (N.Y.Sup.)  Where  tenant  covenant- 
ed to  pay  rent,  and  also  any  deficiency  in  rent 
that  might  arise  if  landlord  should  re-enter 
and  relet  for  tenant's  benefit,  obligation  to  pay 
deficiency  could  arise  only  when  deficiency 
could  be  ascertained,  at  end  of  term,  and  until 
that  time  no  cause  of  action  could  accrue  to 
landlord.— Darmstadt  v.  Knickerbocker  Chan- 
delier &  Electrical  Supply  Co.,  172  N.  Y.  S. 
148. 

Though,  after  termination  of  lease  by  sum- 
mary process,  landlord  has  re-rented  until  end 
of  term  for  less  rental,  under  tenant's  covenant 
to  pay  deficiency  in  rent,  if  landlord  should 
re-enter  and  relet,  landlord,  before  expiration 
of  term  has  no  right  to  bring  action  against 
tenant  for  difference  between  rental  under 
reletting  and  old  rental.— Id. 

(B)   Actions. 

<&3>223(2)  (N.Y.Sup.)  In  landlord's  action  for 
rent,  the  tenant  could  counterclaim  for  the  vio- 
lation of  stipnlation  "to  use  diie  diligence  in 
furnishing   steam  for  heating."— Volga    Realty 
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(^orporatioa  v.  Chaimcey  Holt  Oo.,  172  N.  Y. 
S.  206. 

«d=>230^)  (N.Y.Sup.)  In  action  for  rent  accru- 
iuK  after  expiration  of  original  term,  allegations 
that  defendant  notified  plaintiff  of  intention  to 
surn^nder,  and  plaintifiT  accepted  the  notice,  suf- 
ficiently pleaded  waiver  of  renewal  clause  re* 
quiring  divee  xnontbs'  written  notice,  to  war- 
rant admission  of  evidence  on  such  issue. — 
l/uited  States  Realty  &  Improvement  Co.  v. 
Kwing,  172  N.  Y.  S.  214. 

C=>232  (N.Y.Sup.)  After  termination  of  rela- 
tion of  landlord  and  tenant  by  summary  pro- 
cess, landlord  cannot  recover  rental  which  ten- 
ant agreed  to  pay;  latter*8  only  obligation  un- 
der the  lease  being  to  pay  any  deficiency  be- 
tween amount  agreed  and  amount  laxidlord 
might  receive  on  reletting. — Darmstadt  v. 
Knickerbocker  Chandelier  &  Electrical  Supply 
i'o..  172  N.  Y.  S.  148. 

LARCENY. 

See  Burglary.  ^=»41;    Criminal  Law,  ^=>867; 
Fraud,  ^=»18;   Innkeepers,  ^=:>11;  Receiving 
,     Stolen    Goods;     Sales,    «=>234;     Witnesses, 
€=>344. 

LEASE. 

See    Executors    and    Administrators,    ^=»122; 
Landlord  and  Tenant. 

LEGAL  ETHICS. 

Soe  Attorney  and  Client,  ^=>38. 

LIBEL  AND  SUNDER. 

See  Trial,  «=»89. 

I.    IXrORBS  AHB  AOT8  AOTIONABLE, 
AHm  LIABIUTT  THSREFOR. 

C=»7(12)  (N.Y.Sup.)  Writing  by  bank  of  word 
•b'orgery"  across  face  of  check  returned  to 
r>ay<»e,  where  depositor  had  signed  check  in- 
t«»n(led  for  association  of  bank  employes,  under 
thf  name  of  the  association,  indistinctly  stamp- 
<^d  cm  check,  without  knowledge  that  check  was 
iii)t  an  ordinary  check,  it  having  been  given 
him  upon  his  request  for  check  book,  was  a 
charge  of  forgery.— Schwartz  v.  Chatham  & 
l*honix  Nat  Bank  of  City  of  New  York,  172 
N.  Y.  S.  762. 

n.    PBIVII.EGED    COBCM1JKIGATION8, 
AND  BfAI.tOE  THEREIH. 

<@=»42(2)  (N.Y.Sup.)  An  article  stating  that 
the  roof  of  a  new  high  school  was  in  danger 
of  falling,  and  this  "does  not  speak  very  well 
for  those  who  designed"  the  school,  does  not 
purport  to  be  a  report  of  official  proceedings 
of  school  board,  and  defense  of  i)rivilege  is  un- 
nvniling.— Vosbury  v.  ITtica  Daily  Press  Co., 
172  N.  Y.  S.  609. 

€=»44(1)  (N.Y.Sup.)  Hank  was  not  privileged 
to  write  the  word  "Forgery"  across  face  of 
<'hook.  signed  by  depositor  by  mistake  on  check 
intonded  for  asHociation  of  bank  employes,  this 
uot  being  required  for  prouer  protection  of  de- 
fendant, or  the  collecting  oank;  it  being  suffi- 
cient, in  returning  check  to  payee,  to  attach 
cbeck    to   return    slip,    marked   "Signature   in- 


correct,"—Schwartz  v.  Chatliam  &  Phenix  Nat. 
Bank  of  City  of  New  York,  172  N.  Y.  S.  7(«>. 
^=s>45,(2)  (N.Y.Sup.)  Where  defendant  newspa- 
per was  interested  in  advertising  a  Chinese  edi- 
tor's views  as  to  trade  relations,  when  such 
editor  was  denounced  by  plaintiff  as  an  im- 
poster,  newspaper  had  qualified  privilege  to 
defend  editor  from  unjust  and  false  charges, 
even  if  defense  revealed  or  explained  infirmi- 
ties or  peculiarities  of  plaintiit.— Fowler  v.  New 
York  Ilerflld  Co.,  172  N.  Y.  S.  423. 
#=s>46  (N.Y.Sup.)  Bank  was  not  privileged  to 
write  the  word  "Forgery"  across  face  of  check, 
signed  by  depositor  by  mistake  on  check  in- 
tended for  association  of  bank  employ (^s;  this 
not  being  required  for  proper  protection  of  de- 
fendant.'—Schwartz  V.  Chatham  &  Phenix  Nat 
Bank  of  City  of  New  York,  172  N.  Y.  S.  762. 
^=»48(1)  (N.Y.Sup.)  A  newspaper  reporter 
may  report  anything  that  occurs  publicly  with- 
out fear  of  any  action,  provided  only  that  his 
reports  are  fair  and  accurate,  and  not  inter- 
spersed with  comments  of  his  own.— Vosbury  v. 
Utica  Daily  Press  Co..  172  N.  Y.*  S.  609. 

HI*   JUSTIFICATIOll  ANB  MTnOA- 

Tioir. 

^»52  (N.Y.Sup.)  A  justification  in  a  libel  ac- 
tion must  be  as  broad  as  the  charge  contained 
in  the  libel.— Vosbury  v.  Utica  Daily  Press  Co., 
172  N.  Y.  S.  609. 

IV.  ACTioirs. 

(A)  Rl^lftt  of  Aotton  and  Defeases. 

^=»7I  (N.Y.Sup.)  In  a  depositor's  action 
against  bank  for  libel  and  slander,  because  of 
returning  dieck  to  payee  with  word  "Forgery" 
written  across  its  face,  it  was  no  defense  that, 
depositor  having  signed  his  own  name,  the  im- 
putation of  forgery  would  not  be  against  him, 
but  that  it  would  be  understood  that  some  un- 
known person  had  signed  name.— Schwartz  v. 
Chatham  &  Phenix  Nat.  Bank  of  City  of  New 
York,  172  N.  Y.  S.  762. 

(B)  Parties,  Preliminary  Proeeedlns*.  and 
Pleadlajr. 

^:»8I  (N.Y.Sup.)  Where  a  publication  is  not 
libelous  on  its  face,  but  only  because  of  ex- 
trinsic facts  and  circumstances,  such  facts 
must  be  alleged  in  a  traversable  form.— Foely 
V.  Vltagraph  Co.  of  America,  172  N.  Y.  S.  204. 
268. 

(3=:>82  (N.Y.Sup.)  A  complaipt  in  a  libel  suit, 
charging  that  certain  moving  picture  films  had 
been  **duped,"  among  which  was  one  wherein 
plaintiff  had  an  interest,  was  not  sufficient  to 
charge  plaintiff  with  crime  or  dishonesty;  he 
not  having  been  directly  referred  to.— Feelv  v. 
Vltagraph  Co.  of  America,  172  N.  Y.  S.  264,- 
268. 

<S=>86(1)  (N.Y.Sup.)  Wbcre  a  complaint  for  li- 
bel does  not  refer  to  plaintiff  as  an  individual 
or  a  member  of  a  class,  an  innuendo  cannot 
cure  the  uncertainty.— Feely  v.  Vitagraph  Co. 
of  America.  172  N.  Y.  S.  264,  268. 
^s>94{'2)  (N.Y.Sup.)  Answer  pleading  justifi- 
cation, containing  a  repetition  almost  verbatim 
of  libelous  article,  and  alleging  that  article  is 
substantially  true,  mifcht  as  well  have  been 
limited  to  such  allegation,  where  no  additional 
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facta  w€re  pleaded.— Voabiiry  v.  Utica  Daily 
Press  Co.,  172  N.  Y.  S.  600. 
t8=»94(3)  (N.Y.Sup.)  A  general  allegation, 
charging  a  person  with  something  that  is  libel- 
ous per  se,  cannot  be  successfully  answered  by 
a  general  allegation  in  the  answer  that  the 
charge  is  true;  it  being  necessary  to  set  forth 
the  facts  upon  which  it  is  alleged  that  the  al- 
legations 01  the  complaint  are  true. — Vosbury 
V.  Utica  Dafly  Press  Co.,  172  N.  Y.  S.  609. 

An  article  stating  that  the  roof  of  a  new 
high  school  was  in  danger  of  falling,  and  this 
"does  not  speak  very  well  for  those  who  de- 
signed" the  school,  was  a  general  attack  upon 
plaintiff  architect,  and  required  speciiic  facts 
to  be  alleged  in  justification.— Id. 

(D)  Damagrea. 

<&»I2I(1)  (N.Y.Sup.)  Where  bank,  without 
malice  and  by  mistake  wrote  the  word  "Forg- 
ery" across  face  of  check  returned  to  payee, 
verdict  assessing  bank  $1,000  damages  per 
check,  where  there  were  six  checks,  there  be- 
ing no  basis  for  punitive  damages,  and  the 
amount  being  out  of  proportion  to  the  em- 
barrassment and  injury,  will  be  reduced  to 
$500  per  check.— Schwartz  v.  Chatham  &  Phe- 
nix  Nat  Bank  of  City  of  New  York,  172  N.  Y, 
S.  762. 

(E)  Trial,  Judflrment.  and  Review. 

«=»  123(8)  (N.Y.Sup.)  Whether  defendant  news- 
paper in  its  publication  went  beyond  legal  privi- 
lege to  defend  foreign  editor,  whose  presenta- 
tion of  trade  relations  it  had  been  sponsoring, 
from  plaintiff's  unjust  attacks  and  false  charg- 
es, was  question  of  fact  for  jury,  in  determin- 
ing liability  and  amount  of  punitive  damages.— 
Fowler  v.  New  York  Herald  Co.,  172  N.  Y.  S. 
423. 

<e=>  1 23(10)  (N.  Y.  Sup.)  Whether  defendant 
newspaper  in  its  publication  went  beyond  legal 
privilege  to  defend  foreign  editor,  whose  pres- 
entation of  trade  relations  it  had  been  sponsor- 
ing, from  plaintiff's  unjust  attacks  and  false 
charges,  was  question  of  fact  for  jury  in  deter^ 
mining  amount  of  punitive  damages. — Fowler  v. 
New  York  Herald  Co.,  172  N.  Y.  S.  423. 

LICENSES. 

See  Constitutional  Law,  ^=>90:  Criminal  Law, 
^=»S67;  Easements,  ^=>1,  24;  Eminent  Do- 
main, €=>11,  2.74:  Ferries,  ^=»11.  14:  In- 
toxicating Liquors.  <©=>66,  106;  Municipal 
Corporations,  ^=»719;  Sales,  <g=>872;  War, 
<@=»  4. 

LIENS. 

See  Appeal:  Attorney  and  Client  ®=»15S-192; 
Constitutional  Law.  ^=>277;  Intemnl  Rev- 
enue. <©=»  8:  Judgment,  ^=»5()4,  577,  f>19; 
Mechanics'  Liens:  Mortgages,  <©==>! 40.  535; 
Pleading,  <g=>67;  Railroads,  <®=»144,  201);  Re- 
ceivers. ^=^128;  Vendor  and  Purchaser,  ^=p 
254r-280. 


LIMITATION  OF  ACTIONS. 

See  Appearance,  ^=»  24;  Intozieating  Liquors, 
«=»  37;    Payment,  «=967. 

n.   OOMPITTATTOH  OF  PERIOD  OF 

LIMITATION. 
<A)  Aoeruml  of  Rlgrl&t  of  Aetlom  or  D«- 

fOBBO. 

«=»54(2)  (N.Y.Sup.)  There  must  be  items  on 
both  sides  of  the  account,  other  than  cash  pay- 
ments, to  make  Code  Civ.  Proc.  i  3S6,  celating 
to  accrual  of  cause  of  action  on  current  ac- 
counts,  applicable.— Crump   v.    Sefton,    172  X. 


(B)  Porfo] 


,ee    of    Condition*     Dob 
and  Notice. 


»■«. 


LIFE  ESTATES. 


See  Courts,  ^s^475;  Eminent  Domain,  ^=»233, 
243;    Judgment,  <gs»251;    Wills.  <8=>684. 


^^=»67  (N.Y.Sup.)  Where  city  filed  plat  show- 
ing closing  of  street,  and  location  of  new  street 
less  than  a  street  width,  removed  from  oM 
street,  to  be  given  name  of  old  street,  and 
proceeded  to  pave  and  grade  such  new  strw^t, 
such  grading  and  paving  was  actual  notion 
of  closing  of  old  street  to  owners  of  land  front- 
ing thereon,  and  failure  of  such  owners  to 
bring  proceedings  for  compensation  for  ease- 
ments destroyed  within  10  jjears  from  audi  ac- 
tual notice  barred  their  right  to  bring  pro- 
ceedings under  Code  Civ.  Proc.  SI  388,  414.- 
People  ex  rel.  Chedsey  v.  City  of  New  York, 
172  N.  Y.  S.  644. 

V.   PLEADING,  EVIDENCE,  TRIAI., 
AND  REVIEW. 

^=>  1 95(G)  (N.Y.Sup.)  The  burden  was  on  plain- 
tiff to  snow  that  credits  on  his  account  for  phy- 
sician's services  were  for  payments  made  at 
such  times  as  would  remove  the  bar  of  tL»' 
statute  of  limitations.— Crump  v.  Sefton,  ITii 
N.  Y.  S.  338. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

^=:>7  (N.Y.Sup.)  In  automobile  owner's  action 
for  destruction  of  car  by  fire  while  in  defend- 
ant's garage  for  repair,  evidence  hel4  not  to 
sustain  judgment  for  defendant  on  theory  that 
cause  of  fire  was  deie<:tive  self-starter.— Col- 
letti  V.  Giechow,  172  N.  Y.  S.  409. 

LOGS  AND  LOGGING. 

<S=5>3(11)    (N.Y.Sup.)  Where   realty    was   con- 
j  veycd  under  a  contract  reserWng  certain  tim- 
ber and  the  right  to  get  it  "at  anv  time  and 
;  place/'  the  grantor  had  not  lost  his  right  to 
I  enter  and  remove  the  timber  merely  because*  a 
I  period  of  nine  years  had  elapsed  since  the  r^m- 
reyance.— Hayes  v.  Gregory,  172  N.  Y.  S.  7^. 
Notice  by  a  vendee  to  bis  vendor  to  entpr 
and  remove  timber  from  the  land  conveyed,  the 
right  to  which  is  reserved  in  the  vendor,  while 
not  essential   to   an  action  of  trespass,  is  an 
element  to  be  considered  in  determining  what 
Is  a  reasonable  time  for  removal  of  such  tim- 
ber.—Id*. 
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Varri«s« 


LUNATICS. 

See  Insane  Persons. 

LUNCH. 

See  Master  and  Servant,  ^C9376w 

MALICIOUS  MISCHIEF. 

See  Burglary,  ^=:»41. 

MALICIOUS  PROSECUTION. 

V.  ACTIOlfS. 

<5=»47  (N.Y.Sup.)  Complaint,  though  alleging 
a  conspiracy,  held  to  state  a  cause  of  action 
for  malicious  prosecution,  participated  in  by 
the  various  defendants.— Brown  y.  Wilkus,  172 
N.  Y.  S.  801. 

MANDAMUS. 

See  Elections,  «=»263;  Pleading,  <8=>350;  Pub- 
lic Service  Commissions,  #»  21;  Street 
Railroads,  ^=>70. 

I.   HATtrilE   AHD   GBOITlffDS   IN   GEN- 
EBAL. 

«=»4(5)  (N.Y.Sup.)  The  board  of  education 
having  jurisdiction  to  entertain  charges  against 
a  teacher,  its  decision  after  a  trial  was  an  ex- 
erplse  of  discretion,  and  teacher's  only  remedy 
was  by  an  appeal  to  commissioner  of  education, 
under  Education  Law,  §  890,  as  renumbered  by 
I.«W8  1918,  c.  252,  S  6.— McDowell  v.  Board  of 
Education  of  City  of  New  York,  172  N.  Y.  S. 
590. 

^=:»I2  (N.Y.Sup.)  Application  for  mandamus 
to  compel  consideration,  under  Greater  New 
York  Charter,  §  246.  as  added  by  Laws  1907.  c. 
(M)l,  §  1,  of  relator's  claim  for  refund  of  por- 
tion of  taxes,  will  be  denied,  where  it  appears 
that,  although  relator  knew  of  his  grievances, 
he  neglected  to  have  the  matter  corrected  by 
certiorari,  as  provided  by  statute. — ^People  ex 
rel.  New  York  Edison  Co.  v.  Prendergast,  172 
N.  Y.  S.  849. 

C=>I5  (N.Y.)  In  proceeding  for  mandamus  by 
the  Public  Service  Commission,  requiring  a 
street  railway  company  to  operate  cars  within 
two  days,  it  was  error  to  grant  the  writ,  where 
respondent  thereby  is  required  to  take  striking 
omploy^s  back,  which  it  cannot  do  because  thoy 
demand  a  retroactive  scale  of  wages,  payment 
of  which  was  impossible  on  account  of  latk  of 
funds. — ^Public  Service  Commission  Second, 
Dist,  V.  International  Ry.  Co.,  120  N.  E.  727. 
^=3»I6(1)  (N.Y.Sup.)  Where  assessment  was  com- 
pleted, roll  filed,  and  five  days*  notice  of  hearing 
grievances  given  as  required  by  statute,  ques- 
tions presented  by  mandamus  proceedings  by 
member  of  board  of  assessors  to  compel  other 
members  to  convene  and  examine  with  him  cer- 
tain hgures  and  reports  to  be  included  in  as- 
sessment roll  have  become  purely  academic. — 
People  ex  rel.  Van  Voast  v.  Townley,  172  N.  Y. 
S.  1. 

<@=:322  (N.Y.Sup.)  While  generally  relief  will  be 
awarded  to  none  but  the  relator  in  mandamus, 
where  the  writ  is  prayed  for  in  behalf  of  relator 
and  others  similarly  situated,  and  proper  relief 


could  not  be  afforded  to  relator  alone,  the  writ 
will  issue  as  prayed  for. — People  ex  rel.  Finne- 
gan  V.  McBride,  172  N.  Y.  S.  11. 

n.   SVBJEOTS  ANB  PUBPOSBS  OF 

BEI^IEF. 

(D)  Acta   ttud  Proceedlnya   of   Public    Ofll« 

cera  and  Boards  and  Mnnldpalltles. 

e=»63  (N.Y.Sup.)  Public  officer,  who  disre- 
gards duties  to  prejudice  of  another  person 
may  be  compelled  to  perform  them  by  order 
of  court. — Saratoga  State  Waters  Corporation 
V.  Pratt.  172  N.  Y.  S.  40. 
^=s>74(5)  (N.Y.Sup.)  In  the  exerdse  of  its  in- 
herent power,  the  Supreme  Court  may  issue  a 
peremptory  mandamus,  directing  county  board 
of  canvassers,  in  canvassing  votes,  to  state  and 
certify  the  vote  cast  in  a  town  district  for  a 
candidate  for  Governor.-^Rattigan  v.  Searing, 
172  N    Y    S    804 

«SB»81  (N.Y.Sup.)' Where  refusal  of  board  of 
health  of  a  dty  to  approve  as  a  site  for  a  san- 
atorium property  in  a  residential  neighborhood 
is  based  on  its  effect  on  values  of  adjoining 
real  estate,  mandamus  to  compel  approval  will 
be  granted.— People  ex  rel.  Sprenger  ▼.  De- 
partment of  Health,  172  N.  Y.  S.  38. 

in.  JURISDICTION.  PROCEEDINGS^ 
AND  REIiIEF. 

^=»I55(2)  (N.Y.Sup.)  Cn  proceedings  for  per- 
emptory writ  of  mandamus,  all  allegations  in  the 
answering  afiidavits,  not  denied  by  Uie  opposing 
affidavit,  are  deemed  admitted.—People  ex  rel. 
Van  Voast  v.  Townley,  172  N.  Y.  S.  1. 

MANUFACTURES. 

See  Contracts,  ^=s>10;  Corporations,  ^=»  42; 
Electricity,  ^=s»3,  4;  Eminent  Domain,  €s» 
238;    Taxation,  «=5>237;    War,  <&=>4. 

MARRIAGE. 

See  Divorce;    Husband  and  Wife. 

^=»ll  (N.Y.Sup.)  A  marriage  celebrated  after 
an  interlocutory  decree,  and  10  days  before  a 
final  docrce.  of  divorce  is  void. — Wilson  v.  Bur- 
nett, 172  N.  Y.  S.  G73. 

<g=>20(l)  (N.Y.Sup.)  By  reason  of  Laws  1907, 
c.  742.  repealing  Laws  1901,  c.  339,  J  6,  cere- 
monial raarriases  are  no  longer  required,  and 
a  common-law  marriage  may  be  sustained, 
where  parties  in  truth  and  in  fact  agree  to 
enter  into  and  sustain  the  marriage  relation. — 
Wilson  V.  Burnett,  172  N.  Y.  S.  673. 
<S=s»22  (N.Y.Sup.)  Where  parties  in  good  faith 
entered  into  a  marriage,  void  because  celebrat- 
ed prior  to  time  final .  divorce  decree  was  en- 
tered, and  continued  to  live  together  as  hus- 
band and  wife  for  some  years  after  final  de- 
cree was  entered,  there  was  a  valid  common- 
law  marriage.— Wilson  v.  Burnett,  172  N.  Y. 
S.  673, 

^s>34  (N.Y.Sup.)  If  a  man's  previous  marriage 
and  annulment  thereof  is  a  fact  material  to  his 
marriage  contract  with  another,  it  is  his  duty 
to  make  a  full  and  free  disclosure  of  his  pre- 
vious status;  the  relation  of  the  parties  ante- 
cedent to  the  marriage  contract  being  one  of 
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trust  and  confidence.— Weill  v.  Weill,  172  N. 
Y   s  ^,39 

<©=»40(1)  (N.y.Sup.)  Every  presumption  is  in 
favor  of  the  validity  of  a  meurriage,  whether 
there  are  children  or  not— Wilson  v.  Bnrnett, 
172  N.  Y.  S.  673. 

<@=>40(4}  (N.Y.Sup.)  Where  parties  come  to- 
gether simply  for  purpose  of  illicit  intercourse 
while  there  is  a  legal  obstacle  to  marriage,  such 
relatious  are  presumed  to  continue  after  the 
obstacle  is  removed.— Wilson  v.  Burnett,  172 
N.  Y.   S.  (573. 

«=»40(11)  (N.Y.Sur.)  Proof  that  there  was  a 
marriage  ceremony  by  one  claiming  to  be  a 
minister  was  prima  facie  proof  that  the  mar- 
riage was  valid,  on  motion  in  Surrogate's  Court 
by  alleged  wife  to  revoke  letters  granted  ex 
parte  to  the  mother  of  deceased,  and  cast  the 
burden  on  the  mother  to  show  the  invalidity 
of  the  alleged  marriage. — ^In  re  Simms'  Estate, 
172  N.  Y.  S.  070. 

«=>58(1)  (N.Y.Sup.)  Code  Civ.  Proc.  |§  1743, 
1744,  so  far  as  they  provide  for  the  annulment 
of  marriage  where  one  of  the  parties  had  not 
attained  the  age  under  which  consent  of  par- 
ents or  guardians  is  necessary,  do  not  apply 
to  a  marriage  in  state. — AUerton  v.  Allerton, 
172  N.  Y.  S.  152. 

<S=»58(7)  (N.Y.Sup.)  Where  fraud  is  such  that, 
had  it  not  been  practiced,  the  marriage  contract 
would  not  have  been  made,  or  the  marriage 
completed,  it  is  material,  justifying  an  annul- 
ment ;  but,  if  the  parties  would  not  have  acted 
otherwise  if  there  had  been  no  fraud,  it  is  im- 
material.—Weill  V.  Weill,  172  N.  Y.  S.  689. 

Where  a  wife  discovered  a  few  hours  after 
her  marriage  that  her  husband  had  been  previ- 
ously married,  and  without  cohabitation  return- 
ed to  her  own  home  and  there  resided,  her  mar- 
riage Rhould  be  annulled  on  the  ground  of  fraud. 
-Id. 

^=960(1)  (N.Y.Sup.)  A  mnrriage  by  a  boy  un- 
der 18  with  a  girl  18,  followed  by  cohabitation 
after  boy  was  18  years  old,  will  not  be  annulled 
on  the  complaint  of  the  boy's  father,  where  the 
son  obiects  thereto.— AUerton  v.  AUerton,  172 
X.  Y.  S.  152. 

A  marriage  by  a  boy  under  18  with  a  girl 
under  18,  followed  by  consummation,  will 
be  sustained,  if  necessary,  as  a  common-law 
marriage,  where  the  only  objection  to  it  is  the 
complaint  of  the  boy's  father.— Id. 

MASSES. 

See   Charities,   ^=»22. 

MASTER  AND  SERVANT. 

See  Admiralty.  <©=>20;  Appeal,  «=>10f>7;  Car- 
riers, ®=»240;  (V)llogeR  and  t"^niver8ities,  ^=» 
1;  Commerce,  C=>H,  27;  Corporations,  ^=» 
407,  448;  Damages.  <S=>71>.  SO;  Death,  <&=> 
101;  Discovery.  ^=>S0:  Evidence,  ^=>5,  123, 
427;  Explosives.  ^=»7;  Iniiinction,  ^=>101; 
Landlord  and  Tenant,  ^=>4H;  Municipal  Cor- 
l^orations,  ^=>108,  217,  218;  Negligence,  ©» 
2S>.  126,  134;  Partnership,  «=>55;  Principal 
and  Agent,  «=»  101,  173;  Statutes.  «8=»18»; 
Subrogation.  «=»7;  Torts,  ^»10;  Trial,  «5» 
139,  272;   War,  «=»  4. 


I.  TBB  HBUiTIOlf. 

(A)   Creation  and  Bxlatence. 

<S=»8(2)  (N.Y.Sup.)  An  agreemeift  of  hiring 
for  a  stated  salary,  to  be  paid  at  the  end  of 
each  month  for  an  indefinite  time,  and  subject 
to  termination  by  either  par^  at  will,  was  a 
hiring  by  the  month,  and  not  by  the  year,  not- 
withstanding the  master's  guaranty  to  employ 
the  employ^  for  at  least  one  year.— Van  Dtr 
Veer  v.  TheUe.  172  N.  Y.  S.  628. 

(B)  Statutory  Reflation. 

^s»l6i/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=»  num- 
ber sections  346-420,  at  the  end  of  this  topi<-, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

(C)   Termination  and  Dlaeliarse. 

^=»I9  (N.Y.Sup.)  An  actor,  employed  for  a 
guaranteed  period  of  six  weeks,  his  contract 
providing  that  two  weeks*  notice  would  end  it 
after  guaranteed  period,  and  whose  services 
were  dispensed  with  within  less  than  six  weeks, 
can  claim  salary  only  for  balance  of  guaranteed 
period.— Koupal  v.  Baker,  172  N.  T.  S.  114. 
^=»2I  (N.Y.Sup.)  Contract  of  employment,  giv^ 
ing  employer,  if  sales  for  August,  September, 
and  October  should  be  less  than  $6,000,  option 
to  cancel  agreement  on  six  days'  notice  in  writ- 
ing, could  not  be  terminated  under  such'  option 
earlier  than  November  7th.— Kane  v.  Auto  Laks 
Mfg.  Co.,  172  N.  Y.  S.  275. 
^s»2l  (N.Y.Sup.)  Under  employment  contract 
jHTovidizM:,  "If  alter  30  days  from  date  we  are 
dissatisfied  with  your  services,  we  will  have  the 
option  of  canceling  this  agreement,"  the  dissat- 
isfaction must  be  re^,  and  must  be  the  cause 
of  the  discharge,  to  justify  the  same. — Studner 
V.  H.  &  N.  Carburetor  Co.,  172  N.  Y.  S.  836. 
ess>29  (N.Y.Sup.)  One  employed  for  no  definite 
period  may  ordinarily  quit  work  for  no  reason, 
and  may  threaten  his  employer  that,  unless  he 
adopts  a  business  policy  suggested  or  demande<l 
by  the  employ^,  the  latter  may  terminate  the 
relationship. — Rosenwasser  Bros.  v.  Pepper,  172 
N.  Y.  S.  310. 

^=:>37  (N.Y.Sup.)  An  employ^,  under  a  con- 
tract whereby  she  was  to  work  for  three  weeks 
in  return  for  instruction  in  the  trade  of  mak- 
ing hats,  cannot  recover  for  breach  of  contract, 
where  she  has  voluntarily  accepted  other  em- 
ployment before  the  completion  of  her  instruc- 
tion In  hat-making. — Silverman  y.  Talianoff,  172 
N.  Y.  S.  425. 

<&=»40(3)  (N.Y.Sup.)  In  actor's  action  for 
breach  of  contract,  salary  due.  etc.,  defendant 
manager's  defense  of  fraud  held  not  established. 
—Koupal  V.  Baker,  172  N.  Y.  S.  114. 
<g=340(3>  (N.Y.Sup.)  In  employe's  action  f«»r 
breach  of  employment  contract,  alleged  by  em- 
ployer to  be  invalid  because  of  prior  contract 
for  same  term  at  lower  salary,  evidence  held 
to  sustain  a  jury  finding  that  the  parties  had 
canceled  former  contract  before  the  execution 
of  the  contract  sued  on.— Schwartzreich  v.  Bau- 
man-Basch,  Inc.,  172  N.  Y.  S.  683. 
«=5>40(3)  (N.Y.Sup.)  In  an  action  by  a  serv- 
ant against  a  master  for  wrongful  discharge, 
plaintiffs   evidence   upon  the  duration   of   the 
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oral  contract  agreement  held  not  sufficient  to 
make  out  a  prima  facie  case.— Legros  v.  Chain 
Shirt  Shops,  172  N.  Y.  S.  C90. 

OL   SEBVICES   AND    OOMPENSATIOIT. 
(B)  Waarea  aad  Otli«r  Reuftanevatloa. 

^=»73(4)  (N.Y.Sup.)  Where  contract  of  Bfluce 
cook  provided  that  his  compensation  should  he 
a  certain  amount  monthly,  and  that  he  should 
not  go  on  strike,  or  quit,  except  on  an  eight 
days*^  notice  at  the  end  of  a  month,  no  wages 
wer«  due  where  defendant  went  on  strike,  ex- 
cept such  as  had  previously  become  due  for 
preceding  months.— Kessig  v.  Waldorf-Astoria 
Hotel  Co..  172  N.  Y.  S.  616. 
^=>73(5)  (N.Y.Sup.)  Sales  agent,  employed  un- 
dt^r  agreement  that  contract  might  be  canceled 
if  sales  during  August,  September,  and  October 
should  be  less  than  $6,000,  held  entitled  to  re- 
cover $300  advance  against  commissions,  paya- 
ble during  the  end  of  October  under  the  con- 
tract, though  company  gave  notice  of  cancella- 
tion for  November  1st.— Kane  v.  Auto  Laks 
Mfg.  Co.,  172  N.  Y.  S.  275. 
^=>79  (N.Y.Sup.)  Contracts  of  employment 
providing  for  payments  from  time  to  time  of 
fixed  sums  on  account  of,  or  as  advances 
against,  commissions  to  be  earned,  in  absence 
of  express  agreement  to  contrary,  impose  no  lia- 
bility to  repay  if  commissions  do  not  equal 
payments,  which  are  "advances"  only  in  sense 
they  are  to  be  deducted  from  commissions  earn- 
ed.—Kane  V.  Auto  Laks  Mfg.  Co.,  172  N.  Y.  S. 
275. 

in.  MASTER'S  UABIUTT  FOR  IN- 
JURIES TO  SERVANT. 

(A)  Jfminre  and  Extent  In  Genernl. 

^s»87y2-  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=>  num- 
ber sections  340-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

«=s>88(5)  (N.Y.Sup.)  Boy  of  12  employed  by 
milk  company's  wagon  driver  against  posted 
rule  of  company  to  deliver  from  wagon,  com- 
pany having  enforced  Labor  Law,  §|  161.  162, 
as  to  employment  of  child  of  that  age,  by  sus- 
pensions and  discharge  of  a  disobedient  employ^, 
held  not  ''invitee*'  on  wagon  to  render  com- 
pany liable  for  injuries  to  him.— G-oldberg  v. 
Borden's  Condensed  Milk  Co.,  172  N.  Y.  S.  828. 

fB)  Tool*,  Mneliinery.  Appllanoea,  and 
Places  for  HVorlc. 

^=»1 11(1%)  (N.Y.Bup.)  A  car  without  a  proper 
coupling  device,  while  it  stood  waiting  to  be 
nn loaded  on  siding  where  cars  were  daily  being 
moved  back  and  forth,  was  "in  use,"  within 
Safety  Appliance  Act  U.  S.  §  2.— Lang  v.  New 
York  Cent.  R.  Co.,  172  N.  Y.  S.  196. 
^=>I29(6)  (N.Y.Sup.)  Under  Safety  Appliance 
Act  U.  S.  §  2,  where  failure  of  interstate  car- 
rier to  have  proper  coupling  device  on  car  on 
siding  caused  trainman's  leg  to  be  crushed  be- 
tween such  car  and  that  on  which  he  stood,  one 
of  group  being  kicked  toward  standing  car 
without  intention  to  bring  them  up  to  it,  rail- 
road was  liable  for  death.— Lang  v.  New  York 
Cent.  R.  Co.,  172  N.  Y.  S.  196. 
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(H)   Actlonn. 

^^9250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=y  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  ixi  this  and  future  index  di- 
gests will  be  found. 

«»265<5)  (N.Y.Sup.)  Where  servant  working 
underneath  cement  pourers,  saw  men  bring  tim- 
ber to  prop  up  a  form,  and  later,  without  know- 
ing how  it  happened,  found  himself  almost 
crushed  by  the  timber,  an  inference  of  negli- 
gence was  warranted,  under  the  res  ipsa  loqui- 
tur doctrine.— Ruckser  v.  Standard  Arch  Co., 
172  N.  Y.  S.  286. 

<g»285(3)  (N.Y.Sup.)  Evidence  of  happeninir  of 
accident  from  collapse  of  a  cement  form,  held 
to  present  jury  question  as  to  negligence  <rf 
master  causing  injurv  to  servant,— Ruckser  ▼. 
Standard  Arch  Co.,  172  N.  Y.  S.  286. 

IV.  LIABrLFTIES  FOB  INJURIES  TO 
THIRD  PERSONS. 

(A)    Actn   or   OmimilonM  of  Servant. 

^5:»30l(l)  (N.Y.)  The  superintendent  of  an  es- 
tate must  be  deemed  the  alter  ego  of  the  owner. 
— KUlilea  V.  Morgan,  120  N.  E.  691. 
«=>302(6)  (N.Y.Sup.)  If  chauffeur,  in  using  his 
master's  automobile  to  visit  a  physician,  mere- 
ly deviating  from  the  direct  route  he  was 
taking-  in  obeying  master's  instructions,  and 
master's  implied  consent  could  be  inferred  un- 
der the  circumstances,  the  master  would  be 
liable  for  injuries  due  to  employe's  ncgligeut 
operation  of  automobile  while  deviating  from 
direct  route.— Bogorad  v.  Dix,  172  N.  Y.  S.  489. 

(C)  Actions. 

€=»330(1)  (N.Y.Sup.)  Presumption  that  chauf- 
feur, driving  employer's  car  at  time  of  acci- 
dent, was  engaged  in  his  employer's  business 
at  such  time,  raised  by  proof  of  ownership  of 
car,  may  be  overcome  by  proof  that  in  fact  he 
was  not  so  engaged. — Friedman  v.  Krimke,  172 
N.  Y.  S.  395. 

«=»330(1)  (N.Y.Sup.)  Where  the  only  testi- 
mony as  to  control  of  automo1)ile  which  struck 
plaintiff,  apart  from  presu motion  arising  from 
ownership,  was  that  of  defendant's  chauffeur 
and  servants  that  they  took  the  car  without 
permission  for  a  private  errand,  the  presump- 
tion was  overcome,  and  plaintiff  could  not  re- 
cover.—Deutseh  V.  Luther,  172  N.  Y.  S.  404. 

V.  INTERFERENCE  WITH  THE  RE- 
I.ATION  BT  THIRD  PERSONS. 

(A)  civil  Ltabllltr* 

(^=::>339  (N.Y.Sup.)  It  is  illegal  and  wrongful 
for  a  trade  union  or  any  one  else  to  instigate 
a  breach  of  contract  by  employes,  either  singly 
or  in  a  body.-— Rosen wosser  Bros.  v.  Pepper,  172 
N.  Y.  S.  310. 

VI.   WORKMEN'S    COMPENSATION 
ACTS. 

(A)   Natare  and  Oroandu  of  Master**   IJa- 
bllltr. 

Q=s>35t  (N.Y.Sup.)  Where  an  injured  employ^, 
in  pursuance  of  Workmen's  Compensation  T^w. 
I  11,  brought  an  action  for  damages  against  a 
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married  woman  as  his  employer,  and  the  suit 
was  dismissed,  the  claimant,  by  the  election 
to  sue  her,  is  barred-  from  subsequently  seek- 
ing an  award  under  the  act  against  the  hus* 
band  and  wife  jointly;  the  evidence  showing 
that  the  wife  was  in  fact  the  employer.— Crin- 
ieri  V.  •Gross,  172  N.  Y.  S.  695. 
<@=»36f  (N.Y.Sup.)  An  employer  dealing?  in  do- 
mestic fruit  and  vegetables,  not  involving  stor- 
age, except  as  Incidental  thereto,  at  a  place  hay- 
ing a  sign  reading  ** Wholesale  Vegetable  and 
Fruit  Market,"  was  not  within  Workmen's  Com- 
pensation Law  (Ck>nsol.  Laws,  c.  67)  |  2,  atoup 
20,  as  amended  by  Laws  1916,  c.  622,  denning 
as  a  hazardous  employment  "storage  of  all  kinds 
and  storage  for  hire.'*— Dugan  v.  Harry  J.  Mc- 
Ardle,  Inc.,  172  N.  Y.  S.  27.  ' 
^=>36l  (N.Y.Sup.)  Under  Workmen's  Compen- 
sation Law,  §  2,  effective  at  the  time  of  the  ac- 
cident, November  25,  1916,  coal  yards  were 
not  classified  among  the  "hazardous  employ- 
ments."—Hassen  V,  Elm  Coal  Co.,  172  N.  X.  S. 
430. 

A  laborer,  injured  by  coal  falling  on  him 
while  he  was  engaged  in  unloading  coal  in  a 
railroad  car  within  the  yard  of  his  employer, 
was  not  "operating  a  wagon,"  within  Work- 
men's Compensation  Law,  §  2,  group  41,  as  to 
''hazardous  employment,*'  where  his  duties  con- 
fined him  to  the  coal  yard  and  he  did  not  drive 
or  deliver  coal. — ^Id. 

^=>36l  (N.Y.Sup.)  A  superintendent  of -whole- 
sale dairy  routes,  who  left  employer's  place  of" 
business  to  instruct  a  new  driver,  traveling  by 
street  railway,  and  who,  on  alighting  from  car, 
was  killed  by  an  automobile,  was  not  at  such 
time  engaged  in  a  ''hazardous"  occupation, 
w^ithin  Workmen's  Compensation  Law,  or  in 
service  of  an  employer  whose  principal  busi- 
ness was  hazardous.— Balk  v.  Queen  City  Dairy 
Co.,  172  N.  Y.  S.  471. 

<®=>36l  (N.Y.Sup.)  Trying  carpets  is  not  "up- 
bolstering,"  within  any  of  the  definitions  given 
the  word  by  standard  lexicographers,  and  es- 
pecially not  within  'Workmen's  Compensation 
Law,  I  2,  group  16,  declaring  hazardous  em- 
ployments, "Manufacture  of  ♦  ♦  ♦;  uphol- 
stering; manufacture  of  ♦  ♦  ♦,"  a  manu- 
facturing group.— Stradar  v.  Stern  Bros.,  172 
N.  Y.  S.  482. 

^=:»36l  (N.Y.Sup.)  Switchman,  whose  injuries 
sustained  while  engaged  in  intrastate  com- 
merce, were  due  to  railroad's  failure  to  equip 
interstate  car  with  safe  appliances,  in  violation 
of  federal  Safety  Appliance  Act  of  1903,  has 
no  right  of  action  at  law  against  railroad  un-- 
der  that  act:  his  only  remedy  being  under 
Workmen's  Compensation  Act,— Ward  v.  Erie 
R.  Co.,  172  N.  Y.  S.  GDI. 

^=»366  (N.Y.Sup.)  Action  by  administrator  of 
boy  under  16.  employed  in  violation  of  Labor 
Law,  §  93,  subd.  2.  and  killed  while  engaged  in 
employment  enumerated  in  Workmen's  Corapen- 
satioii  Law,  art.  1,  §  2,  group  22,  brought  for 
benefit  of  father  and  next  of  kin,  cannot  be 
maintained;  section  11  of  latter  act  providing 
the  exclusive  compensation. — Robilotto  v.  Bar- 
tholdi  Realty  Co.,  172  N.  Y.  S.  328. 
^=:»367  (N.Y.)  A  painter,  agreeing  to  paint 
three  smokestacks  for  a  corporation,  was  an 
independent  contractor,  and  not  an  employ^ 
within    the    Workmen's    Compensation     Law, 


where  he  had  absolnte  control  of  himself  and 
his  helper  as  to  the  time  when  he  waa  to  begin 
work  and  as  to  vvhere  he  should  commence, 
unhampered  by  directions  from  the  corporation 
and  not  subject  to  its  ^scharge. — ^Litts  t.  Bis- 
ley  Lumber  Co.,  120  N.  E.  730,  224  N.  Y.  321. 

In  the  relation  of  employer  and  employ^,  the 
employer  has  control  and  direction,  not  only  of 
the  work  and  its  performance  and  results,  bnt 
of  its  details'  and  methods,  and  may  discharge 
the  employ^  ctisobeying  such  control  and  direc- 
tion.—Id. 

That  an  independent  contractor  employed  to 
paint  certain  smokestacks  for  a  corporation  is 
directed  by  the  corporation  during  the  per- 
formance of  the  worK  to  scrape  on  and  paint 
well  the  rusty  spots  does  not  affect  his  status 
as  an  independent  contractor  within  the  Work- 
men's Compensation  Law. — Id. 

That  an  independent  contractor,  ondertaking 
to  paint  certain  smokestacks  for  a  corporation, 
is  furnished  paint  and  a  helper  by  the  corpora- 
tion does  not  affect  his  status  as  an  independ- 
ent contractor  within  the  Workmen'*  Com- 
pensation Laws,— Id. 

«=>375(1)  (N.Y.Sup.)  Amendment  of  Work- 
men's Compensation  Act  1914,  art.  1,  I  3. 
subd.  4,  defining  "employ^"  as  one  in  hazardous 
occupation,  by  Laws  1916,  c.  622,  did  not 
bring  workman  injured  out  of  the  course  of 
his  employment  within  the  act,  in  view  of  sec- 
tion 7,  defining  an  injury  as  one  arising  out  of 
and  in  the  course  of  the  employment. — Pierson 
V.  Interborough  Rapid  Transit  Co.,  172  N.  Y.  S. 
492. 

(S3»375(l)  (N.Y.Sup.)  Had  claimant  under  the 
Compensation  Act  suspended  work  during 
working  hours  to  go  to  a  cloakroom  to  change 
her  clothes,  or  to  a  washroom  to  wash  or  use 
the  toilet,  and  had  been  injured  while  in  such 
room,  she  could  have  had  an  award. — f^therton 
V.  Johnstown  Knitting  MiUs  Co.,  172  N.  Y.  S. 
724. 

For  injured  servant  to  have  been  acting  "in 
course  of  employment,"  entitling  her  to  award 
under  Compensation  Act,  it  was  enough  if  she 
was  performing  act  ordinarily  incident  to  work- 
ing day,  though  directly  beneficial  to  herself, 
as  placing  tea  on  boiler  to  keep  it  hot  for 
lunch;    that  not  being  forbidden.— Id. 

Acquiescence  of  employer  in  use  of  boiler 
room  by  employes  to  heat  drinks  for  Innch  was 
sufficient  to  abrogate  a  rule,  promulgated  long 
previously,  prohibiting  such  use.— Id. 

Servant,  who  placed  bottle  of  tea  on  boiler 
in  emplover- 8  basement  to  keep  it  hot  for  lunch, 
and,  while  on  her  way  to  floor  above,  slipped 
and  fell  at  foot  of  staircase,  was  injured 
through  an  "accident  arising  out  of  her  em- 
ployment." within  the  Compensation  Law.— Id. 
e=»375(2)  (N.Y.Sup.)  Where  employ^,  five  min- 
tvtes  after  quitting  time,  after  washing,  put  on 
his  coat  and  hat,  and  then  turned  back  to  look 
about  the  working  room  for  his  companions, 
and  in  doing  so  put  his  head  into  an  elevator 
shaft  and  was  killed  by  descending  elevator,  the 
accident  did  not  arise  out  of  and  in  the  course 
of  the  employment,"  within  Workmen's  Com- 
pensation Law.— Urban  ▼.  Topping  Bros.,  172 
N.  Y.  S.  432. 

<©=»375(2)  (N.Y.Sup.)  An  elevated  railway 
guard   having  two   hours   off,   who   stayed  on 
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train  to  ride  to  office  16T  m  and  thence  to  a 
dentist,  and  was  injured  in  a  collision,  was 
not  witliln  the  Workmen's  ConpensAtloD  Act* 
and  could  recover  in  a  civil  action.— Pierson  v. 
Interborough  Rapid  Transit  Co.,  172  N.  Y.  S. 
402. 

(B)   CompeMsatlon. 

^»385(4)  (N.Y.Siip.)  Employ^,  who  lost 
more  than  fourth  of  distal  phalange  of  index 
linger,  including  portion  of  bone,  is  not  entitled 
to  award  for  equivalent  of  loss  of  half  of  In- 
dex finger,  in  accordance  with  Workmen's  Com- 
l>ensation  Law,  $  15,  subd.  3,  to  support  which, 
while  every  particle  of  first  phalange  need  not 
he  lost,  substantially  all  of  it  must  be  lost-^Te- 
tro  V.  Superior  Printing  &  Box  Co.,  172  N.  Y. 
S.  722. 

<®=>385(6)  (N.Y.Sup.)  Where,  because  of  inju- 
ry in  a  mangle,  it  was  necessary  to  amputate 
the  index,  middle,  and  ring  fingers  of  the  hand 
back  of  the  head  of  the  metacarpal  bones,  and 
the  little  finger  at  the  second  joint,  the  fiesby 
part  of  the  thumb  also  being  injured,  compen- 
sation for  the  injury  should  have  been  award* 
ed  as  for  loss  of  fingers,  and  not  for  the  total 
loss  of  the  use  of  the  hand.— Bar  ringer  v. 
Clark.  172  N.  Y.  S.  398. 

<&=5>385(11^)  (N.Y.Sup.)  Servant  who,  with 
powerful  glasses,  had  vision  of  one-third  with 
injured  right  eye.  if  he  closed  other  eye,  so  that 
he  could  have  ouly  one  eye,  and,  if  he  used  in- 
jured eye,  had  but  one-third  vision,  was  prop- 
erly awarded  compensation  for  permanent  loss 
of  \i8e  of  right  eye,  considered  as  equivalent  of 
lo.ss  of  eye,— Smith  v.  F.  &  B.  Const,  Co.,  172 
N.  Y.  S.  581. 

C=>385(19)  (N.Y.Sup.)  In  a  proceeding  for  com- 
pensation under  Workmen's  Compensation  Law 
!»y  a  15  year  old  girl  for  injuries  to  her  hand 
in  a  hot  mangle,  a  finding  that  her  probable 
wages  were  $12  a  week  was  not  erroneous, 
as  excessive,  where  she  was  attending  high 
school  and  was  preparing  to  learn  teleRraphy. 
-  liarringer  v.  Clark,  172  N.  Y.  S.  81)8. 
C=>385(20)  (N.Y.Sup.)  Bonuaes  to  encourage 
efficiency  and  economy  and  to  keep  the  em- 
plo3'^s,  based  on  a  percentage  of  wages,  paid 
voluntarily  by  the  employer,  must  be  included 
in  calculating  wages  under  Workmen's  Com- 
pensation Act;  "wages'*  meaning  the  money 
rat*?  at  which  service  is  recompensed  nn{ler  the 
iontract  of  hiring,  including  a  reasonable  value 
<if  board,  rent,  housing,  and  lodging,  or  simi- 
lar advantages  received  from  the  employer. — 
I'iarla  v.  Solvay  Process  Co.,  172  N.  Y.  S. 
426. 

<S=»386(4)  (N.Y.Sup.)  State  Industrial  Commls- 
sion  cannot,  under  Workmen's  Compensation 
Law,  §  27,  direct  payment  to  state  insurance 
fund  of  present  value  of  future  installments  of 
compensation  awarded  to  dependent  mother  of 
deceased  employ^,  commuted  on  the  basis  that 
such  an  award  is  of  value  etiual  to  a  life  award, 
in  view  of  section  16,  subd.  4,  providing  that 
award  to  dependent  mother  is  only  payable  dur- 
ing dependency.— Bailey  v.  Columbian  Hope  Co., 
172  N.  Y.  S.  566. 

The  basis  for  commutation  fixed  by  Laws 
1917.  c.  705,  providing  that  commutations  un- 
der Workmen's  Compensation  Law,  section  27, 
Bhall  be  upon  the  basis  of  the  Survivorship  An- 
nuitants Table  of  Mortality  and  the  Remarriage 


Tables  of  the  Dotefa  Boyal  Insorance  Institn- 
tion,  would  not  apply  to  an  award  to  a  mother 
during  her  dependency.-— Id. 

(C)  ProeeedlB«s. 

^S9397  (N.Y.Sup.)  Where  a  claim  was  not 
within  Workmen^s  Compensation  Law,  com- 
mission had  no  power  or  authority  to  approve 
compensation  agreement  entered  into  by  em- 
ployer and  employ^,  pursuant  to  section  20,  or 
to  enforce  its  execution,  since  no  act  or  ac- 
quiescence could  confer  jurisdiction  of  the 
subject-matter.— Hassen  v.  Blm  Coal  Co.,  172 
N.  Y.  S.  430. 

<^=:»398  (N.Y.)  An  unauthorized  agent,  acting 
for  an  employer  and  the  insurance  carrier,  can- 
not waive  Workmen's  Compensation  Act,  | 
28,-  requiring  claim  for  compensation  to  be  filed 
with  the  commission  within  one  year,  so  as  to 
make  the  waiver  binding  on  the  parties  to  a 
proceeding  to  obtain  compensation  for  personal 
injuries.— Twonko  v.  Rome  Brass  &  Copper 
Co.,  120  N.  E.  638.  224  N.  Y.  263. 

An  employer  ana  an  insurance  carrier  under 
the  Workmen's  Compensation  Act  were  not  es- 
topped to  set  up  that  Workmen's  Compensa- 
tion Act.  §  28,  requiring  claim  for  compensation 
to  be  filed  with  the  commission  within  one 
year,  was  not  complied  with,  because  the  in- 
surance carrier  had  paid  medical  bills  for  the 
injured  employ^. — ^Id. 

An  injured  ernploy^^  who  fails  to  present  a 
claim  for  compensation  to  the  commission  with- 
in one  year  ais  required  by  Workmen's  Com- 
pensation Act,  S  28.  is  thereafter  barred  from 
obtaining  compensation  for  his  injuries.— Id. 
<S=3>398  (N.Y.Sup.)  "Due  notice"  to  an  employ- 
er of  injury  to  his  servant,  being  such  a  notice 
as  is  required  by  Workmen's  Compensation 
Law,  §  18,  means  a  notice  given  in  the  man- 
ner and  to  the  appropriate  person  specified. — 
Colon  V.  American  L»!nolcum  Mfg.  Co.,  172  N. 
Y.  S.  475. 

Injured  servant's  informal  statement  in  fami- 
liar style  as  to  injury  received,  directed  and 
delivered  to  assistant  foreman,  with  request 
that  servant's  wages  be  paid  to  messenger, 
foreman  not  being  person  to  whom  notice  of 
Workmen's  Compensation  Law,  §  18,  might  be 
given,  was  not  *'due  notice"  to  employer,  re- 
quired   by   section. — Id. 

^=9400  (N.Y.Sup.)  If  claim  was  .within  juris- 
diction of  commission,  insurance  carrier  did 
not  need  to  be  a  party  to  compensation  agree- 
ment made  pursuant  to  Workmen's  Compen- 
sation Ijaw.  i  20.— Hassen  v,  Blm  Coal  Co.,  172 
N.  Y.  ».  430. 

^=9403  (N.Y.Sup.)  Under  Workmen's  Compen- 
sation Law.  §  18.  providing  that  failure  to 
give  the  prescribed  notice  of  injury  shall  bar 
claim,  unless  excused  on  the  ground  that  the 
employer  has  not  been  prejudiced  thereby, 
I  there  is  a  presumption,  which  must  be  over- 
thrown by  claimant,  of  prejudice  from  want  of 
speedy  opportunity  to  investigate  question  of 
accident.— Andrews  v.  Butler  Mfg.  Co.,  172  N. 
Y.  S.  405. 

<S==>405(1)  (N.Y.)  An  award  of  the  Industrial 
Commission  for  the  death  of  an  employ^  onder 
the  Workmen's  Oorapoosation  Law,  based  on 
nothing  but  hearsay  evidence  as  to  the  hap- 
pening of  the  accident  and  the  resulting  in- 
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jury,  cannot  b«  sustained-^Belcher  t.  Car- 
thage Mach.  Co.,  120  N.  E.  735,  224  N.  Y.  326. 
(Sz:>405(4)  (N.Y.)  Evidence  held  insufficient  to 
sliow  that  a  servant's  death  from  blood  clot 
and  pressure  on  the  brain  was  the  result  of  any 
injury  received  while  in  the  course  of  his  em- 
ploy ment.—IIansen  V.  Turner  Const.  Co.,  120 
X.  E.  093,  224  N.  Y.  331. 
<@=>405(o)  (N.Y.Sup.)  Under  evidence,  held, 
mother  and  youngest  brother  of  deceased  were 
not  dependent  on  him  for  support  at  time  of 
his  death,  within  Workmen's  Compensation 
Law.— Wilkes  v.  Rome  Wire  Co.,  172  N.  .Y, 
S.  406. 

<@=»4I6  (N.Y.Sup.)  If  injured  servant's  failure 
to  give  notice  to  employer,  required  by  Work- 
men's Compensation  Law.  §  18,  did  not  result 
in  prejudice  to  employer  and  insurer,  In- 
dustrial Commission,  before  making  award, 
should  make  appropriate  findings. — Colon  v. 
American  Linoleum  M^.  Co.,  172  N.  Y.  S. 
475. 

<&=>4I7(5)  (N.Y.Sup.)  The  point  not  having 
been  raised  before  the  commission,  it  wUl,  by 
provision  of  Workmen's  Compensation  Law, 
§  21,  be  presumed  required  notice  of  claim  was 
given.— Cimmino  v.  John  T.  Clark  &,  Son,  172 
N.  Y.  S.  478. 

MECHANICS'  LIENS. 

VI.   WAIVER,  DISCHARGE,  REUSASE* 

AND  SATISFAGTION. 

(A)  IValrer  of  Rlffbt  to  I<len« 

«=»2II(3)  (N.Y.Sup.)  Materialman's  accept- 
ance of  contractor's  note,  where  time  within 
which  to  file  lien  did  not  expire  until  lon^  after 
maturity  of  note,  did  not  constitute  a  waiver  of 
right  to  file  the  Uen.— Wood  v.  Macafee,  172  N. 
Y.  S.  703. 

VII.  ENFORGEMEHT. 

<&=>27l(10)  (N.Y.Sup.)  Where  building  con- 
tract  provided  that  contractor  should  receive 
cost  of  work  and  material  plus  10  per  cent., 
and  that  payments  should  be  made  monthly  up- 
on rendition  of  monthly  statements  by  contrac- 
tor to  owner,  in  contractor's  action  to  fore- 
close four  successive  liens  for  work  and  ma- 
terial furnished  under  the  contract,  an  allega- 
tion that  an  account  was  stated  between  the 
parties  was  necessary  to  each  cause  of  action 
alleged.— Smith  v.  Walter,  172  N.  Y.  S.  97. 
€=>3I0(3)  (N.Y.Sup.)  Amount  of  recovery  on 
foroclosiire  of  mechanic's  lien,  having  been  $1.- 
510.94.  plaintiff  is  entitled  to  allowance  of  2% 
per  oont.,  or  $,'JT.77.  pursuant  to  Code  Civ.  Proc. 
8  825Ji.  subd.  1,  piMviding  in  action  to  foreclose 
raortsasje  court  may  allow  as  costs  farther  sum, 
etc.— Federal  Parquetry  Mfg.  Co.  v.  Hallenbeck, 
172  N.  Y.  S.  242. 

MINES  AND  MINERALS. 

See  Appeal,  ^=»479;    Easements,  <@=>1,  3,  36; 
Joint  Adventures,  ^=>5;  Property,  ^=»4 

MINORS. 

See  Infants. 

MONEY  PAID. 

See  Vendor  and  Purchaser,  ^s>3S,  35. 


MONEY  RECEIVED. 

See  Banks  and  Banking^  «s»188H;  Discofvery. 

«s»a7;EMdence,  ^ss>23. 

MORTGAGES. 

See  Brokers,  «s»  ^;  Chattel  Mortgages;  Con- 
stitutional Law,  ^=s>277;  Eminent  Domain, 
^ss>154;  Executors  and  Administrators,  ^=> 
122;  Frauds.  Statute  of,  €s=>  23;  Judfirment, 
^=9619;  Pleading,  <»s»279;  Bailroads,  ^=» 
144,  20O,  210;  fieceivers,  <d=s>81;  Becords, 
<t=»6;  Taxation,  «=»895;  Vendor  and  Pur- 
chaser, (@ss>35,  266,  889,  844. 

in.   CONSTBUCTION  AND  OPERA- 
TION. 
(O)  Lilea   a»d   Priority. 

^=s>l46  (N.Y.Sup.)  A  mortgage  is  a  lien  for 
its  full  amount  on  every  portion  of  the  land 
covered  by  it.— In  re  Public  Park  in  City  of 
New  York,  172  N.  Y.  S.  50. 

X.  FORECI^OSITRE  BY  ACTION. 

(C)  JnriadletlOB  and  Veane. 

^=»420  (N.Y.Sup.)  In  action  to  foreclose  mort- 
gage, the  court  acquires  jurisdiction  of  only  so 
much  of  the  subject-matter  as  is  held  by  the 
parties  before  it— Smith  v.  Pacific  Improve- 
ment Co.,  172  N.  Y.  S.  65. 

(I)  Jiidiriii«nt    or    Decree    and    Barecatloa. 

^=s>4d7(2)  (N.Y.Sup.)  Foreclosure  of  mortgage 
covering  the  property  of  a  stranger  does  not 
divest  Dae  true  owner  of  his  property,  unless 
he  is  made  a  party  to  the  action  in  such  a 
manner  as  to  demand  an  adjudication  as  to  his 
rights.—Smith  v.  Pacific  Improvement  Co.,  172 
N.  Y.  S.  65. 

f  Jl   Sale. 

^=^504  (N.Y.Sup.)  Where  court  decrees  sale  of 
railroad's  property,  in  mortgage  foreclosure  ac- 
tion, that  property  described  in  notice  of  sale 
did  not  belong  to  railroad  is  no  ground  for  ac- 
tion restraining  sale  by  a  person  having  an  in- 
terest, but  not  a  party  to  the  action,  and  whose 
rights  would  not  be  affected.— SmitJi  v.  Pacific 
Improvement  Co.,  172  N.  Y.  S.  65. 
^=>535(1)  (N.Y.Sup.)  A  mortgagee  who  pur- 
chases the  mortgaged  premises  on  foreclosure 
derives  his  title  under  tiie  mortgage,  and  where 
such  a  mortgage  is  a  paramount  lien  on  the 
land,  his  title  is  not  subject  to  such  lien. — In  re 
New  Utrecht  Ave.  in  City  of  New  York,  172 
N.  Y.  S.  586. 

XI.   REDEMPTION. 

<@=>608!/2  (N.Y.Sup.)  Where  plainti^gave  deed 
under  agreement  that  grantee  would  reconvey  at 
the  end  of  five  years  on  payment  of  certain  mon- 
ey, and  grantee,  before  d:ve  years,  conveyed  ta 
another,  who  had  knowledge  of  agreement,  equi- 
ty will  cancel  deed  to  third  party,  and  where, 
after  action  brought,  the  five  years  has  expired, 
will  extend  period  within  which  plaintiff  might 
exercise  right  to  take  a  reconveyance.— Turner 
V.  Turner,  172  N.  Y.  S.  761. 
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MOTIONS. 

8ec  Attachment,  <8&»286;  Attorney  and  GUent, 
^=:»49;  Courts,  «;=s>189;  Injunction,  ^ss>  162; 
Pleading,  «s»166,  33d,  350,  367. 

MOVING  PICTURES. 

See  Damages,  <ds>40,  45,  190;    Fraad>  ^s>lS. 

MUNICIPAL  CORPORATIOI^S. 

See  Action,  «=>38;  Appeal,  «=>1007;  Clerks 
of  Courts,  «=»1,  6?;  Constitutional  Law, 
<8=»90;  Costs,  t8=»244;  Courts,  <@=»16a, 
188.  189,  190;  Dedication,  «=>19;  Deposits 
in  Court,  ^=»4,  11;  Easements,  «=»36;  Elec- 
tricity, 4=>4;  Eminent  Domain,  ^=:985,  237, 
238;  Evidence,  ^=»357,  478;  Exemptions, 
^=s>76;  Health,  ^s>6;  Injunction,  ^=:>105, 
136;  Intoxicating  Liquors,  «=»32,  33,  34; 
Mandamus,  ^=s>l^  81;  Master  and  Servant, 
t8=»361;  Navigable  Waters,  <8=>37;  Negli- 
gence, «=»23,  fe;  Partnership,  «=5>159;  Pro- 
hibition, ^s»3;  Schools  and  School  Districts; 
Street  Railroads;  Subrogation,  «=»7;  Towns; 
Trial,  «=»351. 

IV.  PBOcEEDnros  or  couiroii<  or 

OTHER  GOVERNING  BODY. 
(B)  OrAlnaneas  itnd  By-Ltft^ra  Itt  General. 

48=3>lll(2>  (N.Y.Snp.)  The  test  of  the  vaHdity 
and  constitutionality  of  a  particular  ordinance 
is  not  what  has  been  done  under  it,  but  what  the 
ordinance  authorizes  to  be  done.— Star  Co.  v. 
Brwh.  172  N.  Y.  S.  320. 

V.   OFFICERS,  AGCHT8,  AND  EM- 
PIiOY^S. 
(A)  Manlelpal  Ollloera  In  Gea«ral. 
^S9l59(6)  (N.Y.Sup.)  Determination  of  mayor 
of  city  as  to  existence  of  cause  for  removal  of 
an  officer  is  subject  to  review  by  court8.--People 
ex  rel.  Kennedy  v.  Foley,  172  N,  Y.  S.  279. 

Mayor  of  dty,  in  determining  whether  there 
has  been  mis^nduct  of  another  officer,^  whom 
he  is  empowered  to  remove  therefor,  is  both 
complainant  and  tribunal,  called  upon  to  exer- 
cise a  high  degree  of  fairness,  failing  in  which 
law  provides  method  of  review  for  officer  pro- 
ceeded against— Id. 

(D)   Uanlclpnl    Departments    and     OfBcerii 
Thereof. 

^=s>l96  (N.Y.Sup.)  Numerous  charges  against 
chief  engineer  of  fire  department  of  a  city, 
an  exempt  fireman  with  a  ionic  And  satisfactory 
record  of  service,  held  trivial,  and  not  ground 
for  removal  by  the  commissioner  of  public 
safety.— People  ex  rid.  Sadlemire  v.  Tinney,  172 
X.  Y.  S.  476, 

«S=>I98(2)  (N.Y.Sup.)  Under  avil  Service  Law, 
fl  22,  protecting  exempt  fireman  against  wrong 
by  removal  from  ofiice  without  cause,  commis- 
sioner of  public  safety  of  city  of  Cohoes,  though 
rrmovnble  by  mayor  under  section  62  of  char- 
ter, being  an  exempt  fireman,  can  be  removed 
onlv  for  incompetency  oji  misconduct. — People 
ex  rel.  Kennedy  v.  Foley,  172  N.  Y.  S.  279. 
<3=3»I98(2)  (N.Y.Sup.)  Employment  of  an  as- 
sistant engineer  of  a  city  fire  department,  ma- 
terially interfering  with  his  being  at  a  fire  in 
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the  shortest  possible  time,  as  engaging  as  a 
pleasure  car  driver  in  another  city,  is  incon- 
sistent with  his  employment  by  the  city,  jus- 
tifying his  removal;  and  it  is  immaterial  that 
there  was  but  one  fire,  and  this  in  a  district 
where  a  different  assistant  usually  responded. 
—People  ex  rel.  Rogers  v.  Tinney,  172  N.  Y. 
S.  355. 

(C)  Affenta  and  KmployCa. 
^ss>2l7<5)  (N.Y.Sup.)  Where  a  municipal  civil 
service  commission  has  promulgated  a  list  of 
eligibles  for  promotion,  it  has  no  power  to  an- 
nul such  action.— People  ex  rel,  Finnegan  v. 
McBride,  172  N.  Y.  S.  11. 

That,  on  examination  by  civil  service  commis- 
sion  for  promotion  from  position  of  iiurses  to 
supervising  nurses,  acting  supervising  nurses  are 
permitted  to  rate  themselves  «s  to  previous  ex- 
perience did  not  justify  revocation  of  list  of 
eligibles  promulgated  after  such  examination, 
which  ratings  were  reviewed  by  three  separate 
bodies.— Id. 

That  several  nurses  at  the  top  of  the  list  vol* 
untarily  waived  their  precedence  in  favor  of  act- 
ing supervising  nurse,  so  that  she  might  retain 
her  position,  would  not  have  effect  of  annulling 
list  previously  established.— Id. 

A  division  of  the  list  of  supervising  nurses 
made  by  the  civil  service  commission,  one  re- 
lating to  child  hygiene,  the  other  to  preventable 
disease,  so  that  a  nurse  far  down  the  general 
list  might  have  a  higher  rating  in  one  division 
than  that  of  a  nurse  outranking  her  on  tlie  gen- 
eral list,  is  unwarranted. — Id. 
«=3>2I8(3)  (N.Y.Sup.)  Where  dty  employ^, 
having  served  faithfully  for  20  years,  commits 
acts  of  insubordination  while  in  a  mentally 
deranged  condition,  or  in  a  condition  of  ex- 
treme nervous  prostration,  he  should  not  be 
dismissed,  but  at  most  should  be  retired  for 
disability,  or  temporarily  suspended.— People 
ex  rel.  Murray  v.  Connolly,  172  N.  Y.  S.  48. 
«s»2l8(9)  (N.Y.Sup.)  Where  dty  employ^, 
after  20  years*  faithful  service,  was  tried  for 
insubordination  and  dismissed  without  a  medi- 
cal inquiry,  although  he  claimed  sickness  and 
nervous  breakdown,  the  Supreme  Court,  on  cer- 
tiorari to  review  commissioner's  determination, 
where  record  suggests  that  employ^,  at  time  of 
committing  acts  complained  of,  was  suffering 
from  extreme  nervous  prostration,  will  annul 
determination  and  order  new  hearing.— People 
ex  rel.  Murray  v.  Connolly,  172  N.  Y.  S.  48. 

IX.  PUBLIC   IMPROVEMENTS. 
(C)  Oontraota. 

<&C3>368  (N.Y.Sup.)  Under  contract  fop  street 
paving,  contractor  held  not  liable  for  failure  to 
make  repairs,  where  no  notices  were  given  of  the 
need  thereof.— Hagaman  v.  City  of  Rochester, 
172  N.  Y.  S.  734. 

Under  contract  requiring  paving  contractor  to 
make  repairs  on  notice  from  city,  letters  ad- 
dressed through  the  mail  to  the  contractor  by  the 
city  derk  held  insufficient  notice.— Id. 


CO)  Da 

.«=>394(5)  (N.Y.Sup.)  Where  city,  having  or- 
dered opening  of  street,  contracted  for  construc- 
tion of  subway  therein,  and  so  ddayed  opening 
of  street,  while   abutting  owner  was   not   re- 


Digitized  by  LjOOQIC 


lftii]|i«ipAl  Corpoimtiani 


172  NBW  TORE  80PPLBMBNT 


978 


2uired  to  delay  building  until  street  was  opened, 
e  could  not  recover  from  subway  contractor 
loss  of  rents  caused  by  condition  of  street, 
which  was  not  opened  until  after  completion 
of  subway.— Sussweiu  v.  Bradley  Contracting 
Co.,  172  N.  Y.  S.  652. 

«&=>394(6)  (N.X^'Sup.)  New  York  City  Building 
Code,  §  22,  requiring  a  person  "causing"  ex- 
cavation to  be  made  on  lot  to  depth  of  more 
than  10  feet  to  protect  building  on  adjacent 
lot,  does  not  apply  to  an  excavation  in  a  city 
street,  and  does  not  relieve  the  contractor  for 
public  work  from  liability,  though  th«  city 
caused  the  work  to  be  done.— Susswein  v.  Brad- 
ley (Vntracting  Co.,  172  N.  Y.  S.  652. 
^s>395^)  (N.Y.Sup.)  A  landowner's  measure 
of  damages  for  street  excavation,  removing  lat- 
eral support,  was  the  cost  of  reconstruction; 
that  being  less  t^an  the  diminution  in  value.— 
Sussweiu  V.  Bradley  Contracting  Co.,  172  N. 
Y.  S.  652. 

^s>400  (N.Y.Sup.)  Individual  property  owner 
could  recover  from  contractor  with  dty  to  con- 
struct a  subway  for  any  damages  to  her  prem- 
ises falling  within  contractor's  covenants  with 
city  that  work,  done  without  fault,  involved  no 
danger  to  adjacent  buildings,  etc.,  and  to  be 
responsible  for  all  injuries  to  property. — ^Dooley 
V.  McMullen,  Snare  &  Triest.  172  N.  Y.  8.  185. 

X.   POXiICE  POIVCR  AND  BEOTnLA- 
TION8. 

(A)   Delearntlon,  Bztent,  and  Bzerdae  of 
Poipver. 

<S=>60I  (N.Y.Sup.)  Refusal  of  board  of  healtli 
to  approve  a  site  for  a  sanatorium  in  a  resi* 
deuce  district  solely  on  the  ground  that  the  iU" 
stitution  will  injuriously  affect  the  values  of 
surrounding  property  is  unreasonable. — ^People 
ex  rel.  Sprenger  v.  Department  of  Health,  172 
N.  Y.  S.  38. 

XI.   USE  AND  REGUIiATTON  OF  PUB- 

IJO  PIiAOES,  PROPERTY, 

AND   ^^ORKS. 

(A>  Street»  nnd  Otiier  Pnl>Ho  *W«y«. 

<g=>706(4)  (N.Y.Sup.)  Testimony  that  plain- 
tiflTs  breath  smelt  of  liquor,  and  of  acts  from 
which  an  inference  might  be  drawn  that  he  was 
under  tbp  influence  of  liquor  when  the  auto 
driven  by  him  and  that  of  defendant  collided, 
was  relevant  and  competent.— Clyde  v.  Grill, 
172  N.  Y.  S.  136. 

<8=>706(6)  (N.Y.Sup.)  In  action  for  injury 
sustained  by  plaintiff  passenger  on  defendant 
railroad  company's  car.  when  window  of  car 
struck  a  keg  or  barrel  loaded  on  a  truck  be- 
longing to  defendant  brewery,  plaintiff's  evi- 
dence held  to  make  a  case  for  the  jury.— Thom- 
as V.  Nassau  Electric  R.  Co.,  172  N.  Y.  S.  817. 

(C)   Pabllc  Bnlldlnsa,  Parku,  and  Otber 
Public   Places   and  Property. 

<g=5>7l9(l)  (N.Y.Sup.)  Greater  New  York  Char- 
ter, §  88.3,  defining  the  terms  "property"  and 
"wharf  property,"  includes  boathouses,  wharves, 
and  sidewalks  over  tidal  lands.— Siebel  v.  Pleayl, 
172  N.  Y.  S.  798. 

<&S97I9(4)  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  §  825,  the  department  of  docks  and  fer- 
ries has  the  power  to  grant  temporary  permits, 


for  period  not  to  exceed  one  year,  to  use  and  oc- 
cupy lands  under  water  between  high  and  low 
water  marks,  induding  wharf  property. — Sieb€*l 
V.  Pleayl,  I'W  N.  Y.  S.  798. 

A  license  granted  to  plaintiff  as  lessee  in  pos- 
session of  adjacent  lands  by  the  city  department 
of  docks  and  ferries,  to  use  and  occupy  a  board- 
walk over  certain  tideland  upon  payment  of  an- 
nual rental,  held  not  in  violation  of  Greater  New 
York  Charter,  {  83.-~Id. 

Where  plaintiff  purchased  and  kept  in  repair 
a  boardwalk  over  an  undedicated  street  upon 
tidelands,  keeping  up  annual  permits  from  the 
city  to  use  the  same,  the  defendant,  having  no 
riparian  easements  tnerein,  could  not  use  such 
walk  or  join  his  walk  thereto  without  plaintiff's 
consent;  such  structure  not  being  a  nuisance, 
and  not  interfering  with  defendant's  construc- 
tion of  a  walk  suitable  to  his  needs.— Id. 
<®3»72l  (3)  (N.Y.Sup.)  Contract  by  which  city  of 
New  Yora,  through  its  park  commissioner,  leas- 
ed to  incorporated  dub  rigl^t  to  occupy  for  thre«? 
years  an  undeveloped  plat,  which  plaintiff  wa^i 
to  convert  into  a  garden  at  an  annual  cost  to 
himsdf,  is  valid.— uiternational  Garden  Club  v. 
Hennessy.  172  N.  Y.  S.  8. 

Xn.  TORTS. 

(O)  Defect*  or  Obntrnctlonii  In  Streets  and 
Otber  Pmlillo  TV«y«. 

^»792  (N.Y.Sup.)  The  liability,  of  a  municipal- 
ity  for  injuries  caused  by  accumulation  of  snow 
and  ice  upon  sidewalk  does  not  attach  upon 
notice,  either  actual  or  constructive,  but  only 
after  the  lapse  of  a  reasonable  time  after  such 
notice  for  remedying  the  dangerous  condition. 
-Kaiser  v.  City  of  New  Ywk,  172  N.  Y.  S. 
(i2(5. 

<©=»8I8(9)  (N.Y.Sup.)  Evidence  that  milk  can 
had  previously  fallen  from  a  cart  on  same 
morning  and  at  same  place  plaintiff's  intestate 
fdl  from  cart,  resulting  in  his  injury  and  death, 
was  inadmissible  to  snow  notice  to  defendant 
a  subway  contractor,  of  defect  in  street  in  suffi- 
cient time  for  its  repair  before  accident. — Wynne 
V.  Litchfield  Const.  Co.,  172  N.  Y.  S.  347. 

Evidence  that  milk  can  was  jolted  from  a 
cart  on  same  morning  and  at  same  place  plain- 
tilFs  intestate  was  thrown  from  his  cart,  result- 
ing  in  injury  and  death,  was  inadmissible  to 
show  that  the  defect  was  dangerous  to  life  and 
limb.— Id. 

<g;=»8l9(2)  (N.Y.Sup.)  Pedestrian,  suing  elevated 
railroad  for  injuries  from  falling  on  ice-covered 
sidewalk,  can  prove  by  circumstantial  evidence 
that  ice  had  formed  from  water  that  had  dropped 
from  defective  leader,  and  need»not  produce  wit- 
nesses who  actually  saw  the  water  w^hich 
dropped  from  leader  freeze  on  spot  where  she 
slipped.— Dow  v.  Interborough  Rapid  Transit 
Co.,  172  N.  Y.  S.  623. 

®=5>82l(7)  (N.Y.Sup.j  In  an  action  for  injury, 
resultinu:  from  a  defective  sidewalk,  held,  that 
there  was  a  question  for  the  jury  as  to  whether 
there  was  a  dangerous  accumulation  of  snow  and 
ice  on  the  sidewalk,  and  whether  such  condition 
existed  for  a  sufficient  time,  so  that  the  city 
should  have  known  oj!  and  repaired  it.— Kaiser 
V.  Citv  of  New  York,  172  N.  Y.  S.  626. 
<g=>822(2)  (N.Y.Sup.)  In  an  action  for  per- 
sonal injuries  resulting  from  a  fall  upon  a  de- 
fective  sidewalk,    an    instruction   that  neither 
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property  owner  nor  defendant  city  were  requir- 
ed "to  entirely  remove  all  the  enow  from  the 
sidewalk,  but  their 'dnty  waa  a  qualified  one, 
and  all  they  were  required  to  do  was  to  make  it 
reasonably  safe,"  hfild  proper,  and  its  with- 
drawal misleading.—Kaiser  v.  City  of  New 
York.  172  N.  Y.  S.  626. 

NAMES. 

See  Discovei^,  (8=»55;  Diyorce,  ^=»268;  Ttade- 
Marks  and  Trade-Names,  4=s>59. 

€=»I0  (N.Y.Sup.)  Where  the  maker  draws  a 
negotiable  instrument  with  the  intent  that  it 
shall  be  paid  to  the  payee  named  therein,  he 
is  liable,  afthougb  the  name  be  assumed  by  an- 
other per6(»i;  the  instrument  being  delivered 
to  the  person  who  has  assumed  the  name. — Na- 
tional Surety  Co.  v.  National  City  Bank  of 
Brooklyn,  172  N.  Y.  S.  413, 
^=s>2f  (N.Y.Sup.)  Defendants  were  guilty  of 
having  filed  a  false  certificate  to  transact  busi- 
ness under  name  of  B,  B.  Furniture  Company, 
where  there  was  no  person  by  name  of  B.  in- 
terested in  company  or  firm  until  corporation 
of  that  name  was  later  created,  in  which  R.  B.*8 
wife  was  interested. — ^People  v.  Scher,  172  N. 
Y.  S.  564. 

NATIONAL  DEFENSE  ACT. 

See  War.  «s»4. 

NAVIGABLE  WATERS. 

See  Canals;  Easements,  ^=s»36;  Eminent  Do- 
main, ^=»84;  Ferries;  Municipal  Corpora- 
tions, #=»719. 

I.  RIGHTS   OF  PITBXtO. 

®=>29  (N.Y.Sup.)  The  public  has  a  right  to  use 
the  foreshore  upon  the  margin  of  tide  waters 
for  fishing,  bathing,  boating^  and  for  passage 
Incident  to  those  pursuits.— Tiffany  v.  Town  of 
Oyster  Bay,  172  N.  Y.  S.  356. 

n.   LAN9S   UlTOER  WATER. 

^=s»37  <4)  (N.Y.Sup.)  A  grantor,  owning  to  high- 
water  mark,  cannot  grant  use  of  adjoining  tide- 
lands  for  sidewalk  pucposea— Siebel  v.  Fleayl, 
172  N.  Y.  S    79>8. 

4=s>37(8)  "(N.Y.Sup.)  The  title  to  a  portion  of  an 
avenue,  which  has  never  been  physically  opened 
and  is  on  tidelands  and  under  water,  especially 
at  high  tide,  is  vested  in  the  city,  under  Greater 
New  York  Charter,  §  83.— Siebel  v.  Pleayl,  172 
N.  Y.  S.  798. 

<g=»38  (N.Y.Sup.)  The  fact  that  a  littoral  own- 
er filled  in  a  strip  below  high-water  mark 
could  not  enlarge  his  rights  as  against  a  town 
which  under  its  ancient  charter  owned  the  land 
upon  which  the  fill  was  made,  and  the  fill  would 
be  a  trespass,  and  the  new  land  would  belong  to 
the  town.— Tiffany  v.  Town  of  Oyster  Bay,  172 
N.  Y.  S.  350: 

Where  a  town  having  the  title  to  land  be- 
low high- water  mark  did  not  induce  or  silently 
acquiesce  in  a  filling  in  over  such  land  by  a 
littoral  owner,  but  protested  against  such  ac- 
tion from  the  beginning,  the  fact  that  the 
owner's  act  was  done  under  his  mistake  as  to 
title  made  him  none  the  less  a  trespasser,  and 


preduded  him  from  claiming  relief  on  theory 
of  mistake. — Id. 

Where  a  littoral  owner  having  no  title  to  land 
foelow  high-water  mark,  which  title  was  in  a 
town,  filled  in  below  such  mark  at  a  large  ex- 

genae,  he  would  have  no  right  to  remove  the 
U  without  the  consent  of  the  town.— Id. 

m.  RIFARIAK   AND   LITTORAI. 
RIGHTS. 

^s»39(8)  (N.Y.Sup.)  A  littoral  owner  has  a 
reasonable  easement  of  access  to  the  navigable 
waters  of  a  harbor  over  the  foreshore  in  front 
of  his  premises,  though  he  is  not  entitled  to 
have  his  upland  remain  in  actual  contact  with 
the  water  through  the  entire  length  of  his  orig- 
inal shore  line.— Tiffany  v.  Town  of  Oyster  Bay, 
172  N.  Y.  S.  356. 

Where  part  of  the  foreshore  in  front  of  a 
littoral  owner's  upland  remained,  sufficient  to 
enable  him  to  exercise  his  easement  of  access 
to  navigable  waters  of  a  harbor  in  a  reasonable 
manner,  his  easement  of  access  was  not  de- 
stroyed or  interfered  with  by  his  fill  taken  by 
a  town  having  title  to  land  below  high-water 
raark.— Id. 

<©=»43(1)  (N.Y.Sup.)  Where  substantially  all 
of  landing  place  at  terminus  of  ferry  w^as  up- 
on and  over  foreshore,  riparian  owner's  right 
in  landing  place  would  be  subject  to  the  rights 
of  public— In  re  Pierce.  172  N.  Y.  S.  852. 
«=»43(2)  (N.Y.Sup.)  Where  the  littoral  owner 
filled  in  on  land  below  high-water  mark  to  which 
he  had  no  title,  a  town  having  title  would  have 
the  right  to  fill  in  and  the  right  to  use  the 
filled-in-land  for  erection  of  public  bath  houses, 
if  not  destroyina  the  plaintiff's  access  to  nav- 
ignWe  ^ater.— Tiffany  v.  Town  of  Oyster  Bay, 
172  N.  Y.  S.  356. 

The  federal  and  state  governments  have  the 

? lower  to  make  alterationa  in  the  foreshore 
or  the  improvement  of  navigation,— Id. 
A  town,  having  title  to  land  in  a  harbor  be- 
low high-water  mark  under  an  ancient  grant, 
might  use  a  fill  over  such  land,  recently  made 
by  a  littoral  owner,  for  the  erection  of  public 
bath  houses  and  also  as  a  place  of  recreation, 
free  from  any  easement  on  the  part  of  such 
owner,  where  his  access  to  na\dgable  water  was 
preserved.— Id. 

NEGLIGENCE. 

See  Banks  and  Banking,  ^s^SOl:  Carriers; 
Courts,  cd=s>97;  Electricity,  ^=»10;  Explo- 
sives, «=»7;  Highways,  <&»186,  187,  210* 
211,  213;  Innkeepers,  ^s»ll;  Landlord  and 
Tenant,  ^=>167,  169;  Master  and  S'jrvant, 
<&=:»88^30;  Municipal  Corporations,  ^=s>706v 
792-822;  Negligence,  <S=»93:  Railroads,  <S=> 
31^335;  Street  Railroads,  <S=s>70~118;  Tel- 
egraphs and  Telephones,  €=»47;    Trial,  ^=3» 


I.  ACTS   OR  OmSSIONS  OONSTITUT- 
INO   N£GLIGENOE. 

(B)   Danarerona       Substances,       Machinerri 
and    Otl&er   Instrnm«ntalltles. 

^=>23(1)  (N.Y.Sup.)  Where  a  railroad  company 
piled  rails  on  a  public  street,  placing  one  upon 
a  block  so  as  to  form  a  seesaw,  it  was  bound 
to  know  that  such  seesaw  would  appeal  to  the 
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playful  instincts  of  children.-'Miirnane  v.  Third 
Ave.  R.  Co.,  172  N.  Y.  S.  188. 

(C)   Condition  and  Use  of  L.mnd,  Bnlldlnflrs, 
and   Other   Strnetnrea. 

^=s>29  (N.Y.Sup.)  If  main  contractor  for  build- 
in  u,  by  its  contract  with  subcontractor  for  roof- 
in  k,  was  obligated  to  furnish  ladders  for  use  of 
sulKH>ntractor*8  employes,  it  owed  to  them  duty 
of  due  care  that  such  ladders  should  be  safe  for 
their  use.— Cassin  v.  Stillman-Delehanty-Ferris 
Co.,  172  N.  Y.  S.  754. 

^=:»38  (N.Y.Sup.)  Unguarded  entrance  in 
front  of  building  in  city,  leading  by  stairs  whol- 
ly within  building  directly  from  building  line 
down  to  passageway  leading  to  rear,  docs  not 
make  owner  liable  for  injury  to  pedestrian, 
who  slipped  on  sidewalk  and  fell  down  stairs. 
-Friedman  v.  Welwood,  172  N.  Y.  S.  S42. 
^=350  (N.Y.)  Owner  of  an  estate  is  liable  for 
damages  caused  by  a  dangerous  condition,  where 
superintendent  having  had  notice  of  such  con- 
dition failed  to  correct  it.— Killilea  v.  Morgan, 
120  N.  E.  601. 

in.   CONTBIBUTOBT  NEGLIOElfCE. 
(C)  Imputed  BreflTllflreneo. 

^=>93(1)  (N.Y.Sup.)  If  deceased,  with  others, 
had  engaged  in  a  drinking  bout,  and  all  had  be- 
come intoxicated,  each  was  as  much  responsible 
for  the  driving  of  the  car  by  a  drunken  person 
as  was  the  driver,  and  none  could  recover  for 
injuries  caused  by  negligent  driving,  under  High- 
way Law,  H  290,  as  amended  by  Laws  1910,  c. 
*i74 ;  it  being  a  misdemeanor  for  an  intoxicated 
person  to  drive  an  automobile  on  a  public  high- 
way.—Kinnie  V.  Town  of  Morristown;  172  N. 
Y.  S.  21. 

IV.   ACTIONS. 

(A)   Rlirht  of  Action.  Parties,  Preliminary 

Proceeding**  and   Pleading. 

<g=»M3(8)  (N.Y.Sup.)  Absence  of  contributory 
nogliffcnce  need  not  be  alleged  in  an  action  for 
n  willful  wrong.— Aguglia  v.  Baiisch  &  Lomb 
Optical  Co.,  172  N,  Y.  S.  6(56. 

(B)   K^ldenee. 

C=>f26(l)  (N.Y.Sup.)  In  action  for  injuries  by 
Kulxontrartor's  emplo3'4  against  main  contractor 
for  building,  testimony  of  representative  of  main 
contractor  that  he  informed  subcontractor  that 
he  would  not  accept  its  form  of  eontrac*,  be- 
cause binding  main  contractor  to  allow  fref^  use 
of  facilities  in  handling  materials,  held  relevant 
and  material. — (^assin  v.  Stillman-Delehanty- 
Ferris  Co.,  172  N.  Y.  S.  754. 
«=>l34fl0)  (N.Y.Sup.)  In  action  against  main 
contractor  for  building  for  injuries  to  employ^ 
of  subcontractor  for  roofing  when  ladder  broke, 
evidonoe  held  insufficient  to  annex  to  contract 
between  main  contractor  and  subcontractor  any 
customary  obligation  of  main  contractor  to  fur- 
nish ladders  for  employes  of  8ul)contraetor. — 
Cassin  v.  StilJman-Delehanty-Ferris  Co.,  172  N. 
Y.  S.  754. 

(C)   Trial.  Jndarment,  and  ReTieirv. 

C=>I36(19)    (N.Y.Sup.)  Whether   a  street  rail- j 
road,  piling  rails  in  a  public  street  in  such   a 
way  as  to  form  a  seesaw,  which  would  attract  1 


children,  was  guiltjr  of  negligence,  causing  plain- 
tiff's injury,  was  a  question  for  the  jury.— Mur- 
nane  v.  Third  Ave.  tL  Oo^  172  N.  Y.  S,  Ibi 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 

See  Constitutional  Law,  ^=»90;  Injunction, 
<&=>105,  136;  libel  and  Slander,  «=»45,  4.S, 
123. 

NEW  TRIAL 

See  Appeal.  ^ss>263.  1097:  Courts,  €=>190; 
Criminal  Law,  ^=>2ldO.  867;  Habeas  Corpus, 
«=931;    Statutes,  «;=s>2ll;   Wills,  «s>337. 

u.  GBOinn>8. 

(F)  Verdict  or  Flndlnsr*  Contrary  to  Law 
or  fiTldence. 

^=s>69  (N.Y.Sup.)  Where  there  was  a  sharp  con- 
flict in  testimony  by  witnesses,  number  bein? 
equally  divided,  and  a  visrorous  attack  was  ma<ie 
upon  credibility  of  principal  witness  for  plain- 
tiff, who  Rave  the  only  comprehensible  account 
of  the  accident,  it  was  error  to  set  aside  a  v*»r- 
dict  for  defendant,  whore  it  could  be  fairly  infer- 
red that  the  jury  refused  to  believe  plaintiffs 
principal  witness.— Goldberg  v.  Burrows,  172  N. 
Y.  S.  7G1. 

^s»76(4)  (N.Y.Sup.)  Verdict  against  railroad, 
under  federal  Safety  Appliance  Act,  of  $1S,(>H» 
for  death  of  trainman,  thou^rh  seemingly  larce. 
will  not  be  disturbed,  particularly  where  case 
will  undoubtedly  be  app«^aled.— I^ng  t.  New 
York  Cent.  R.  Co.,  172  X.  Y.  S.  196. 

/H)   Nowly  OUcoTorod.  B^lden^e. 

<@=:>99  (N.Y.Sup.)  To  warrant  new  trial  for 
newly  discovered  evidence,  it  must  appear  evi- 
dence was  discovered  since  trial,  could  not  have 
been  obtained  for  trial  by  reasonable  diligence, 
is  not  merely  cumulative,  and  would  probably 
have  changed  result.— Colt-Stratton  Co,  v.  Gold- 
man. 172  N.  Y.  S.  675. 

^=»I03  (N.Y.Sup.)  In  action  against  surety  on 
replevin  bond,  newly  discovered  evidence  that 
plaintiff  in  replevin  action  was  in  fact  entitled 
to  proper t3'.  so  that  defendant  in  such  action, 
present  plaintiff,  suffered  no  damage  by  taking, 
is  ground  for  new  trial,  where  replevin  action 
was  dismissed  without  prejudice. — ^Wilkins  v. 
American  Surety  Co.,  172  N.  Y.  S.  203. 
€=:»I08(2)  (N.Y.Sup.)  In  action  for  value  of  re- 
pairs to  automobile,  repair  orders  given  plaintiff 
by  defendant's  chauffeur,  and  which  had  not 
been  kept  in  plaintiff's  active  files,  but  a  store- 
room for  old  records,  held  insufficient  to  warrant 
new  trial  for  newly  discovered  evidence.— Colt- 
Stratton  Co;  V.  Goldman,  172  N.  Y.  S,  675. 

ni.   PROCEEDINGS  TO  PBOOmEtE 
HEW  TRIAI.. 

<©=>II7(1)  (N.Y.Sup.)  Under  Municipal  Court 
Code.  §  129.  subd.  3,  motion  for  new  trial  must 
be  made  at  close  of  trial  or  within  20  days 
after  entry  of  judgment. — ^Tichnor  Bros.  v. 
Tuozzo,  172  N.  Y.  S.  15d. 
^=»158  (N.Y.Sup.)  A  motion  for  rehearing  of 
motion  for  new  trial  must  be  made  upon  the 
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original  papers.— Tichnor  Bros.  y.  Tuosso,  172 
N.  Y.  8.  159. 

L-nder  guise  of  calling  second,  third,  and 
fourth  motion  rehearing  of  original  motion  for 
new  trial,  and  bv  alleging  inability  to  obtain 
sooner  stenographic  minutes  of  trial,  it  is  not 
permissible  to  impair  Mnnicipal  Court  Code,  f 
121),  subd.  3,  setting  time  limit  for  motion  for 
new  trial— Id. 

^=»I63(1)  (N.Y.Snp.)  Where  newly  discovered 
evidence  was  sufficient,  if  proven,  to  justify  a 
now  trial  and  judgment  for  plaintiff  on  the 
merits,  but  moving  papers  from  new  trial  were 
insufficient,  motion  should  be  denied  without 
prejudice  to  another  motion.— Wilkins  v.  Amer- 
ican Surety  Co.,  172  N.  Y.  S.  203. 

NOTARIES. 

See  Intoxicating  Liquors.  ^=»32. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

Sec  Appeal,  «=s>348,  387;  Appearance,  ^s>24; 
Banks  and  Banking,  ^=».S()6;    c      '  ^» 

89,  99,  175;   Clerks  of  Courts,  4  8, 

<©=>247,  254;   Damages,  €=>79.  8(  e, 

^=»184;      Innkeepers.    ^=:»11;  ig 

Liquors,  <8s».S3,  37.  106;  Jury,  <&  i- 

lord  and  Tenant,  «=»90,  166;    I  of 

Actions,  ^=967;  Logs  and  Logging,  ^c»3; 
Master  and  Servant,  <8=»19,  73,  398,  408, 
416.  417;  Municipal  Corporations.  ^=»  368, 
792.  818;  Partnership.  ^=s>159;  Railroads, 
€=»328;    Records,  <8=»9;    Sales,  «=>107, 479. 

NUISANCE. 

See  Landlord  and  Tenant,  ^=s>167;  Municipal 
Corporations,  C=»719. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  ^=s>121. 

OBSCENITY. 

See  Criminal  Law,  «=»1206. 

OFFICERS. 

See  Appearance,  ^=>34;  Clerks  of  Courts; 
Corporations,  ^=»407;  Highways,  ^=5>210; 
Libel  and  Slander,  ^==>42;  Mandamus,  ^=> 
63;  Municipal  Corporations,  €=»ir)9,  196, 
198;  Prohibition,  «=>3;  Public  Servic<»  Com- 
missions; Receivers;  Schools  and  School 
Districto,  €=»103;  States,  «S=>94,  198;  Tax- 
ation, ^=:>470;   Towns,  <8=>43. 

OIL 

See  Joint  Adventures,  ^=>5. 

PARENT  AND  CHILD. 

See  Appeal,  ^=»1162;  Attorney  and  Client, 
<S=s>49;  Dead  Bodies,  «3»5;  Death,  ^s^lOl; 
Deeds,  ^s>196,  211;  Descent  and  Distribu- 
tion, ^ss>15 ;  £Tidence2j$=9>618 ;  (xuardian  and 
Ward;  Husband  and  Wife,  «»279;   Infants; 


PARTIES. 

See  Costs,  ^ss>230;    Courts,  <d=>189. 

For  parties  on  appeal  and  review  of  rulings 
as  to  parties,  see  Appeal. 

For  parties  to  particular  proceedings  or  instru- 
ments see  also  the  various  specific  topics. 

PARTNERSHIP. 

See  Assignments,  ^=»23,  100;  Attorney  and 
Client,  ^=»192;  Names,  ^=:>21;  Taxation,  <^=s> 
879,  895. 

I.   THE   RELATIOlf. 

(B)  As  to  Third  Persona. 

^=»30  (N.Y.Sup.)  Whore  there  is  no  interest  in 
the  capital  and  no  liability  for  losses,  and  the 
share  m  the  profit  is  only  a  measure  of  rom- 
pensation,  no  partnership  is  created. — Levine  v. 
Lilly,  172  N.  Y.  S.  256. 

(C)   JSTldence. 

9=»55  (N.Y.Sup.)  In  an  action  against  defend- 
ants, as  partners  in  a  partnership  transaction, 
evidence  held  not  to  support  finding  that  defend- 
ants were  partners.— Levine  v.  Lilly,  172  N.  Y. 
S.  256. 

^=»55  (N.Y.Sup.)  Evidence  in  an  action  to  re- 
cover wages  held  sufficient  to  prove  the  rela- 
tion of  partnership  between  the  defendants. — 
Berlin  v.  Stranss,  172  N.  Y.  S.  485. 

m.   mXTUAI.   RIGHTS,   DUTIES.    AlfD 

LIABILITIES  OF  PARTNERS. 

(B)  Individual   Transactions. 

^=»95  (N.Y.Sup.)  A  provision  in  a  contract  for 
the  purchase  by  certain  partners  of  the  .share  of 
another,  that  in  case  of  dissolution  of  the  part- 
nership before  payment  in  full  to  seller,  tlio 
seller  should  receive  only  a  statcni  proportion  of 
the  unpaid  amount,  held  not  to  apply  to  sums 
past  due  at  the  time  of  dissolution.— Cohn  v. 
King,  172  N.Y.  S.  288. 

IV.    RIGHTS  AND  LIABILITIES  AS  TO 
THIRB  PERSONS. 

(A)   Representation    of    Firm    by    Partner. 

^=»I59  (N.Y.Sup.)  Where  partnership  per- 
formed paving  contract  for  city  and  agreed  to 
I  make  necessary  repairs,  notice  of  need  for  re- 
pairs, addressed  to  copartnership  and  served 
upon  one  of  them,  would  have  been  good 
against  the  partnership. — Hagaman  v.  City  of 
Rochester,  172  N.  Y.  S.  7VA. 

Where  contractor  as  a  partnership  agreed  to 
malce  necessary  repairs  to  city  pavement  upon 
notice  by  the  city,  notice  addressed  to  one  of 
the  partners  individually,  even  if  served  per- 
sonally, was  not  sufficient  to  put  the  partner- 
ship in  default.— Id. 

(D)   Actions  by  or  Against  Firms  or  Part- 


<^=s»204  (N.Y.Sup.)  Under  Code  Civ.  Proc.  I 
1032.  a  judgment  a;?ainst  copartners  is  collecti- 
ble out  of  the  copartnership  propertj',  although 
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only  one  of  the  members  was  personally  served 
with  process.— Cohn  ▼.  King,  172  N.  Y.  S.  288. 

V.  BETIREMENT    AND    ADBflSSION 
OF  PARTKEBS. 

€=>238  (N.Y.Sup.)  An  incoming  partner  is  not 
liable  for  the  outstanding  debts  of  the  firm,  in 
the  absence  of  an  agreement  on  his  part,  ei- 
ther express  or  implied,  to  assume  such  in- 
debtedness.>-Wood  v.  Macafee,  172  N.  Y.  S. 
703. 

€:=»239(3>  (N.Y.Sup.)  An  incoming  partner 
may  make  himself  liable  for  the  outstanding 
debts  of  the  firm  by  an  agreement  to  assume 
generally  the  existing  indebtedness  of  the  firm, 
particularly  where  assets  of  old  firm,  or  of  in- 
dividual members  thordof,  to  which  creditors 
of  the  outgoing  firm  have  the  right  to  resort, 
are  brought  into  the  new  firm. — Wood  v.  Maca- 
fee.  172  N.  Y.  S.  703. 

Incoming  partner's  agreement  to  be  liable 
for  firm's  existing  indebtedness  need  not  be 
contained  in  the  articles  of  copartnership,  but 
may  be  inferred  from  facts  and  circumstances. 
-Id. 

The  obligation  of  old  partners  to  pay  creditor 
is  sufficient  consideration  to  support  assump- 
tion of  existing  indebtedness  by  new  firm,  form- 
ed by  new  partner  joining  firm. — Id. 
<@=>239(4^  (N.Y.Sup.)  Where  copartnership  as- 
signed interest  in  state  road  building  contract 
to  incoming  partner,  the  contract  becoming  an 
asset  of  the  new  firm,  and  where  there  was  a 
mutual  agreement  that  new  firm  should  assume 
outstanding  indebtedness,  the  incoming  part- 
ner became  liable  on  note,  for  material  fur- 
nished before  he  became  partner,  though  ma- 
terialman did  not  know  that  incoming  partner 
assumed  such  liability,  and  though  incoming 
partner  had  no  knowledge  of  execution  of  note. 
-Wood  V.  Macafee,  172  N.  Y.  S.  703. 
<g=>242(5)  (N.Y.Sup.)  Evidonce  held  to  war- 
rant infprence  that  defendant  partner,  who  be- 
came partner  subsequent  to  creation  of  indebt- 
edness sued  on,  upon  joining  firm,  agreed  that 
new  partnership  was  to  assume  and  pay  off 
outstanding  indebtedness.— Wood  v.  Macafee, 
172  N.  Y.  S.  703. 

VII.   DISSOLUTION,    SETTLEMENT, 
AND  ACCOUNTING. 

(A)  Causes  of  Dissolution, 

^=>275  (N.Y.Sup.)  The  death  of  a  member  of  a 
copartnership  ipso  facto  dissolves  the  firm. — 
Cohn  Y.  King,  172  N.  Y.  S.  288. 

PAYMENT. 

See  Attachment,  ^=>110.  154;  Bankruptcy, 
<©=>208;  I^auks  and  IJanking,  «S=>301,  305; 
Bills  and  Notes,  C=>405,  537;  Chattel  Mort- 
gages, €=>129;  Contracts,  <®=:5327,  332: 
Courts,  <©=»475;  Deposits  in  Court,  <©=»4, 
11;  Divorce.  <®=32(;.S;  Execution,  «&=>402; 
Fraud,  ^=>31;  Internal  Revenue,  €=»8; 
Jury,  ^=»14;  Landlord  and  Tenant,  €=»194: 
Limitation  of  Actions,  C=>54,  195;  Master  and 
Servant,  <©=>3S0;  Mechanics*  Liens,  €=»271; 
Municipal  Corporations,  €=»719;  Physicians 
and  Surgeons,  ^=»13;  Sales,  ^=^183, 196,  369, 


391,  420,  481;    Snbrogatioii;    Taxation, 
103,  533;    Telegraphs  and  Telephones, 
47;  Trial,  ^ss>25;  Vendor  and  Purchaser,  <^ 
16,  339,  344;   Wills,  ^=>634;    Work  and  La- 
bor,  ^ss>26. 

IV.   PLEADINO,  EVIDENCE,  TBXAIh 
AND   REVIEW. 

<S=>67(2)  (N.Y.Sup.)  Bank  upon  which  defend- 
ant's check  was  drawn  having  become  insolvent 
before  the  check  was  paid,  in  action  upon  the 
pre-existing  debt  for  which  the  check  was  de- 
livered, defendant,  pleading  payment#must  show 
delivery,  acceptance,  and  loss  to  him  through 
laches  in  presentation  of  the  check.--McEw<*n 
Bros.  T.  Cobb,  172  N.  Y.  S.  44. 

PENALTIES. 

See  Constitutional  Law,  ^=990;  Damages,  <$=> 
78,  79,  80. 

PENSIONS. 

See  Exemptions,  ^a»76. 

PERPETUITIES. 

See  WiUs,  «=>447. 

^s»6(4)  (N.Y.Sup.)  Where  will  provides  that 
trust  should  continue  until  certain  beneficiary 
reached  age  of  25  years,  it  will  be  construed 
to  mean  that  trust  should  terminate  sooner, 
if  such  beneficiary  should  die,  where  otherwise 
will  would  have  offended  statute  against  per- 
petuities.—Petition  of  Rounds,  172  N.  Y.  S. 
758. 

The  limitation  of  a  trust  estate  for  an  arbi- 
trary period  is  valid,  if  an  earlier  teimination 
is  called  for  upon  the  expiration  of  two  lives. 
in  which  case  the  income  may  in  the  meantime 
be  divided  among  any  number  of  successive 
lives.— Id. 

€=>9(2)  (N.T.)  A  codicil  to  a  will  bequeathing 
corporate  stock  in  trust,  and  providing  that 
stock  dividends  or  increased  capital  stock 
should  be  added  to  the  trust  fund,  while  valid 
as  to  the  capital,  is  inoperative  as  to  accumu- 
lated income,  under  Personal  Property  Law,  f 
16.— In  re  Megrue,  120  N.  R.  651. 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  ^=s»54S,  56S;  Limitation  of  Ac- 
tions, ^=:>195. 

©s»l3  (N.Y.Sup.)  Where  a  patient  became  too 
ill  to  attend  physician's  office  and  receive  treat- 
ments for  which  he  had  paid  physician  in  ad- 
vance, physician,  having  incnrred  no  expense  in 
preparation  for  giving  the  treatments  prior  to 
patient's  disability,  was  required  to  return  mon- 
ey so  received. — Bucklin  v.  Morton,  172  N.  Y, 
S.  344. 

PLEADING. 

See  Costs,  (gs»37;  Courts,  ^s»16d,  18^. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal. 
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I.  PCmM  AHB  AIXEGATIOHS  IX 
OBKJBBAI.. 

^=»9  (N.T.Sup.)  Allegations  of  fraud,  const!- 
tutinff  mere  conclusions  of  the  pleader  as  de- 
duceo  from  the  acts  recited,  which  are  not 
themselyes  fraudulent,  are  insufficient  upon 
which  to  predicate  a  finding  of  fraud.— Kava- 
naagh  r.  Kavanaugh  Knitting  Co.,  172  N.  Y.  S. 
576. 

^=s>Z5  (N.T.Sup.)  In  action  for  breach  of  con- 
tract, alleged  defense  that  the  agreement  was 
Unenforceable  under  Personal  Property  Law,  |f 
31,  85,  requiring  certain  contracts  to  be  in  writ- 
ing, was  not  rendered  defective  by  indudinff 
the  words  "if  any  such  agreement  was  made, 
such  words  being  mere  surplusage. — Federal 
Advertising  Agency  v.  Rubber  &  Celluloid  Har- 
i\e^9  Trimming  Co.,  172  N.  Y,  S.  185. 
«=»36(7)  (N.T.Sup.)  Defendants  are  not  con- 
cluded by  admissions  contained  in  their  defenses, 
when  the  defenses  have  been  stricken  out  by  the 
trial  court.— Wolins  v.  Conrad,  172  N.  Y.  S. 
216. 

n.  DE01.ARATIOH,  COMPI.AINT,  PE« 

TITIOlf.   OB   STATEMENT. 

€=»67  (N.T.Sup.)  Complaint  alleging  that 
plaintiff,  being  the  owner  of  a  motor  truck,  left 
it  with  defendant  for  repairs,  that  defendant  re- 
fused to  redeliver  upon  plaintiffs  request  there- 
for, to  plaintiffs  damage^  etc.,  was  not  required 
to  negative  defendant's  possible  claim  of  a  lien. 
—J.  0,  Auto  Trucking  Corporation  ▼.  Cole  & 
T>ixon,  172  N.  T.  S.  668. 

III.   PI<EA  OB  AKSWEBLOBOSS.COM. 

PLAINT,  AKD  AFFIDAVIT 

OF   DEFENSE. 

'  (A)   Defeases  In  Oette^al. 

«g=394  (N.T.Sup.)  Plaintiff  was  entitled  to  have 
separately  stated  and  numbered  the  several  al- 
le;,'ation.s  intended  to  be  pleaded  as  a  defense 
or  as  a  counterclaim,  and  to  take  appropriate 
action  in  respect  thereto,  after  the  allegations 
had  been  properly  designated.— L.  T.  HolHster, 
Inc.,  v.  Huselton,  172  N.  Y.  S.  177. 

IV.   BEPLIOATION  OB  BEPLY  AND 
SITBSEQUENT  PLEADINGS. 

C=>I66  (N.T.Sup.)  Since,  under  Code  Civ. 
Proc.  {  516,  the  court  has  a  wide  discretion  to 
compel  a  reply  to  new  matter  in  an  answer  by 
way  of  avoidance,  the  granting  or  denial  of  a 
motion  for  a  reply  is  not  indicative  of  the  court's 
opinion  whether  the  pleading  is  gocni  or  bad. — 
I  ederal  Advertising  Agency  v.  Rubber  &  Cellu- 
loid Harness  Trimming  Co.,  172  N.  Y.  S.  185. 

VI.  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  BEPLEADEB. 

<g=>276  (N.T.Sup.)  Though  court  ordinarily 
will  not  on  motion,  determine  merits  of  sup- 
plemental pleading,  but  leave  the  question  to 
be  litigated,  it  is  court^s  duty  to  consider  all 
rircumstances.  and  grant  or  refuse  motion  to 
interpose  pleading,  as  would  be  just  and  proper 
in  the  particular  case.— People  v.  Beguelin,  172 
N.  Y.   S.  530. 

<8=>279(4)  (N.T.Sup.)  Where  complaint  alleged 
default  in  payment  of  taxes  on  mortgaged  prop- 


erty and  ptaintiifs  election  under  mortgage 
terms  to  consider  principal  immediately  pliyable, 
a  supplemental  complaint  pleading  a  subsequent 
default  in  payment  of  interest  also  giving  plain- 
tiff a  right  to  declare  principal  due  would  be  al- 
lowed, because  tor  no  greater  relief  than  origi- 
nal complaint.—- Dunn  v.  O'Connor,  172  N.  T.  8. 
336. 

•IX.   BILL   OF  PABTIGULABS   AND 
GOPT  OF  ACCOUNT. 

<8=>3I7(5)  (N.T.Sup.)  The  complaint,  deter- 
mining the  character  of  the  action*  being  clear- 
ly, under  Personal  Property  Law,  {  145,  as 
added  by  Laws  1911,  c.  571,  S  1,  for  general 
damages  for  refusal  to  perform  contrart  of 
purchase,  bill  of  particulars  will  not  be  requir- 
ed on  the  theory  of  special  damages.— Toung 
V.  Curtis  Aeroplane  Co.,  172  N.  T.  S.  458. 
^=»3I8(2)  (N.T.Sup.)  In  action  for  breach  of 
contract  to  deliver  merchandise,  where  defense 
of  inability  to  perform  on  account  of  war  con- 
ditions was  not  provable  under  defendant's  de- 
nials, on  plaintifTs  motion  for  bill  of  particu- 
lars, defendant  should  have  been  directed  to 
furnish  particulars  as  to  dates  when  defend- 
ant's mills  were  short  of  coal,  etc.,  dates  of 
further  government  orders,  etc.— Alsberg  v. 
Crompton  Richmond  Co.,  172  N.  T.  S.  157, 

X.  FILING,  SEBVICE«  AND  WlTH- 
DBAWAL. 

^s^333  (N.T.Sup.)  Motion  for  indefinite  ex- 
tension of  time  within  which  to  serve  complaint 
was  properly  denied. — De  Ridder  v.  Taylor, 
172  N.  T,  8.  381. 

«s»339  (N.T.Sup.)  Plaintiff's  motion  for  leave 
to  withdraw  complaint  duly  served,  being  an  ir- 
regular proceeding,  w-as  properly  denied,  since, 
if  comiplaint  was  in  form  unsatisfactory  to 
plaintiff,  it  could  have  been  amended.— De  Kid- 
der v.  Taylor,  172  N.  T.  S.  381. 

XL   MOTIONS. 

^=9349  (N.T.Sup.)  The  trial  judge  having  diK- 
missed  defendant  buyer's-  counterclaims  in  nn 
answer  admitting  plaintiff's  cause  of  action  for 
breach  of  warranty  and  for  deficiency  in  quan- 
tity, matter  therein  contained  not  b.eing  af- 
firmative defense,  as  distinguished  from  plea 
in  recoupment,  or  by  way  of  counterclaim, 
judgment  should  have  been  rendered  for  plain- 
tiff.—Sorgen  V.  Jaffe,  172  N.  T.  S.  309. 
^=»350(3)  (N.T.Sup.)  A  motion  for  judgment 
on  the  pleadings  admits  for  the  purpo.ses  of 
the  action  the  material  allcj^ations  of  the  com- 
plaint, but  no  other  allegation.  — Kavanjuigh  v. 
Kavanaugh  Knitting  Co.,  172  N.  T.  S.  57C. 
€=»350(3)  (N.T.Sup.)  On  applicant's  motion 
for  judgment  on  the  pleadings  in  proceedings 
for  writs  of  mandamus,  the  court  is  bound  to 
accept  as  true  allegations  of  fact  contained  in 
answers,  but  need  not  accept  as  true  prophetic 
allegations.— Public  Service  Commission,  First 
DiKr.  v.  Brooklyn  Heights  R.  Co.,  172  N.  T.  S. 
79<K 

<g=>364(2)  (N.T.Sup.)  Under  Code  Qv.  Proc.  j|| 
500,  545.  54C,  relating  to  form  of  answer  and 
counterclaim,  etc.,  allegations  of  knowledge  of 
partiea  to  written  contract  on  which  counter- 
claim is  based  as  to  special  circumstances  as 
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basis  for  special  damages  are  relevant,  and 
should  not  be  stricken;  but  negotiations  and 
conversations  prior  to  clear  contract  are  merg- 
ed in  it,  and  with  those  relating  to  breach  of 
warranty,  where  sole  action  is  for  damages  for 
Qondelivery,  should  be  eliminated. — T.  H.  Sym- 
ington Co.  V.  John  Thomson  Press  Co.,  172  N. 
Y.  S.  677. 

<&=>367(3)  (N.T.Sup.)  Where  complaint  alleged 
that  plaintiff  was  to  sell  and  defendant  to  bay 
goods  at  a  certain  price,  plaintiff's  readiness  to 
perform,  and  defendant's  refusal,  a  motion,  un- 
der Code  Civ.  Proc.  §  546,  that  complaint  be 
made  morexlelinite  and  certain  by  stating  wheth- 
er contract  was  in  writing,  and,  if  so,  by  at- 
taching a  copy  to  complaint,  was  properly  de- 
nied.—Swartmore  Textile  Co.  v.  Morris  Bern- 
hard  Co.,  172  N.  Y.  S.  15. 

Xin.   DEFECTS    AND   OBJECTIONS, 
WAIVER,  AND  AIDER  BT  VER- 
DICT OB  JUDGMENT. 

^=>428(7)  (N.Y.Sup.)  In  action  for  injuries 
alleged  to  have  been  caused  by  a  collision  be- 
tween defendant's  street  car  and  a  jitney  bus 
in  which  plaintiff  was  a  passenger,  defendant's 
failure  to  object  to  introduction  of  evidence 
concerning  course  of  jitney,  as  bearing  on  the 
question  whether  there  was  a  collision,  was 
not  a  consent  to  the  trial  of  the  action  on  the 
theory  of  collision  of  the  jitney  bus  with  a 
trolley  pole,  caused  by  defendant's  negligence. 
—Piper  V.  New  York  State  Rys.,  172  N.  Y.  S. 
838 

POST  OFFICE. 

See  Bills  and  Notes,  ^=:>405;  Injunction,  ^s» 
137;  Blunidpal  Corporations,  ^=»36S;  Bee- 
ords,  ^=s>9. 

POWERS. 

See  Wills,  <3s=>734.  .    . 

PRACTICE. 

Por  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Liimitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Appearance,  ^=»24:  Attorney  and  Client; 
Banks  and  Banking,  ^=>156;  Brokers;  Car- 
riers, ^=»265;  Discoverj'.  <S=>40.  55;  Evi- 
dence, ^=>9r?,  241,  427;  Frauds,  Statute  of, 
^=>125;  Insurance,  <S=»7C;  Intoxicating  Liq- 
uors, ^==>32;  Landlord  and  Tenant,  ®=>169; 
Trial,  <$=»48. 

in.   RIGHTS  AND  UABII.ITIES  A8  TO 
THIRD  PERSONS. 
(A)   Po^rrers  of  Anrent. 

®=»I0I(4)  (N.Y.Sup.)  Automobile  owner  was 
not  roncluded  by  orders  for  repairs  given  by 
chau flour,  unless  he  authorized  work. — Coit- 
Stratton  Co.  v.  Goldman.  172  N.  Y.  S.  675. 

(D)   Ratlflcafflon. 

$=»  173(3)  (N.Y.Sup.)  In  action  to  rocover  price 
of  suit  paid  for,  but  not  delivered,  evidence  held 


to  show  that  after  defendants  knew  of  the  sale 
of  the  suitj  and  that  the  aaleaman  received  the 
money,  which  they  had  not  received,  they  rati- 
fied the  salesman's  act  by  sending  one  suit,  and 
on  its  return  offering  to  send  another,  and  re- 
taining the  salesman  In  their  employ. — Walker 
V.  Lieblich.  172  N.  Y.  S.  194. 

(F)   Aotlons. 

<S=»I90(1)  (N.Y.Sup.)  In  action  against  rail- 
road for  board  furnished  injured  passenger  un- 
der arrangement  with  alleged  claim  a^ent,  ev- 
idence held  sufficient  to  put  railroad  to  its  pr»>of 
as  to  its  relation  with  such  agent,  and  bis 
authority  to  make  agreement,  which  it  denit'd. 
-Perine  v.  Elmira,  C.  &  W.  Ry..  172  N.  V. 
S.  396. 

PRINCIPAL  AND  SURETY. 

See  Appeol,  ^3>1245;  Attachment,  ^ss>i:'^3; 
Banks  and  Banking,  ^=»301;  Gnaranty;  Judg- 
ment, ^=s>654;  Subrogation,  «s»7,  33;  Wilis, 
«=»366,  368. 

PRISONS. 

See  Criminal  Law,  «s»ia06,  1216. 

PRIVATE  BANKING. 

See  Banks  and  Banking,  «=9l88^. 

PROCESS. 

See  Appearance.  €=:»24;  Corporations,  ^=»522: 
Infants,  €=>89,  94;   Partnership,  ^=»204. 

H.   SERVICE. 
(C)   Publication  or  Otlier  lfotlo«. 

<zs»98  (N.Y.Sup.)  That  an  order  for  service 
of  summons  by  publication  on  a  nonresident 
contained  an  alternate  provision  for  personal 
service  without  the  state  does  not  render  it 
defective;  the  latter  provision  being  surplu**- 
age,  in  view  of  Code  Civ.  Proc,  {  44.^,  subd.  2. 
-Hanfield  Co.  v.  HoUenbeck,  172  N.  Y.  S. 
377. 

^ss>l06  (N.Y.)  Uniformity  of  rule  as  to  time  f.»r 
service  of  citation  by  publication  and  time  for 
service  of  summons  is  desirable,  and  statures  in 
point  should  have  construction  to  sustain  such 
uniformity,  unless  different  rule  was  intended. — 
In  re  Wright's  Will,  120  N.  E.  725. 

PROFITS  I  PRENDRE 

See  Kasements,  ^s»l,  24,  30. 

PROHIBITION. 

I.   MATURE  AND  GROUNDS. 

<®=>3{1)  (N.Y.Sup.)  Writ  of  prohibition  in  not 
favored  by  courts,  being  justified  by  necessity 
alone,  and,  though  authorized  by  statute,  is  n«)t 
issued  as  matter  of  right,  but  only  in  the  exer- 
cise of  a  sound  judicial  discretion,  where  there 
is  no  other  remedy. — People  ex  rel.  Kennedy  v. 
Foley,  172  N.  Y.  S.  279. 

Supreme  Court  will  not  issue  prohibition  to 
restrein  mayor  of  city,  empowered  to  remove  its 
commissioner  of  public  safety,  an  exempt  fire- 
man, for  misconduct,  from  proceeding  against 
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commissioner  for  removal ;  coiDminsioaer  hav- 
ing another  remedy  against  unfair  determination 
by  mayor.— Id. 

€=»6(3)  (N.Y.Sup.)  If  charges  made  by  mayor 
•of  city  against  commissioner  of  public  safety, 
an  exempt  fireman,  and  so  protected  from  re- 
moval from  office,  except  for  misconduct  or  in- 
competence, complied  with  provisiims  of  law,  so 
that  mayor  had  jurisdiction,  writ  of  prohibition 
against  him  must  fail.—People  ex  rel.  Kennedy 
V.  Foley,  172  N.  Y.  S.  279. 

Writ  of  prohibition  will  issue  against  proceed- 
ing by  mayor  of  city  to  determine  whether,  in 
case  of  hold-over  officer,  there  was  cause  for  re- 
moval ;    the  mayor  havmg  no  jurisdiction. — Id. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Municipal  Corporations,  ^=»719. 
^=»4  (N.Y.Sup.)  Waste  slate,  accumulating 
during  quarry  operations,  is  "real  estate"  when 
thrown  upon  the  ground,  .and,  to  pass  title 
thereto,  it  must  again  be*  severed  from  the 
ground.— Mathews  Slate  Co.  of  New  York  v. 
Advance  Industrial  Supply  Co.,  172  N.  Y.  S. 
830. 

^==>I0  (N.Y.Sup.}  An  allegation  of  delivery  of 
a  deed  carries  with  it  the  presumption  that  the 
grantee  entered  into  possession.— Troast  v.  An- 
jou,  172  N.  Y.  S.  383. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  «=s>368-400. 

PUBLIC  LANDS. 

See  Electricity,  ^=:»3. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Carriers,  <Ss»12;  Electricity,  ^ss»4;  Equity, 
<8=>65;    Street  Rallroada,  <8=»70. 

C==>2I  (N.Y.Sup.)  On  applications  by  Public 
Service  Commission  for  mandamus  to  enforce 
its  order,  contention  that  proceeding  was  im- 
properly made  returnable  in  Part  2,  instead  of 
Part  1.  of  Spooial  Term,  cannot  be  sustained, 
in  view  of  Public  Service  Commissions  Law, 
§  57»  providing  that  in  case  of  default  in  an- 
swer, or  after  answer,  the  court  shall  immedi- 
ately inquire  into  facts,  circumstances,  etc.— 
Public  Service  Commission,  First  Dist.,  v. 
Brooklyn  Heights  R.  Co.,  172  N.  Y.  S.  790. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers:    Electricity;    Railroads;    Street 
Railroads;  Telegraphs  and  Telephones. 

QUAKERS. 

See  Constitutional  Law,  ^=s>84;    Schoolf   and 
School  Districts,  ^=9141. 

QUANTUM  MERUIT. 

f*cc  Work  and  Labor. 


QUARRIES. 

See  Property,  €=»4. 

RAILROADS. 

See  Bonds,  ^=»95;  Carriers;  Commerce.  ^=» 
8,  27;  Constitutional  Law,  «=5>277;  Elec- 
tricity, ^£»3:  Master  and  Servant;  Mort- 
gages, «@=s>504:  New  Trial,  «=s>76;  Receiv- 
ers, ^=>128;    Street  Railroads. 

Vn.  SAI.B8,   I.EASE8.    TBAFFIO   CON- 
TRACTS. Aim  CONSOLIDAXION. 

^=»  144(1)  (N.Y.Sup.)  Where  railroads  consoli- 
dated under  Laws  1890,  c.  565,  ft  70-78,  they 
accepted  the  conditions  imposed  by  section  73, ' 
that  the  constituent  corporations  should  re- 
main in  being  for  purpose  of  meeting,  obliga- 
tions of  creditors  and  lienors.— Smith  v.  Pacific 
Improvement  Co.,  172.  N.  Y.  S.  65. 
<$=»  144(2)  (N.Y.Sup.)  Where  railroad,  consoli- 
dated with  another  under  I^ws  1890,  c.  565, 
had  outstanding  bonds  secured  by  mortgage, 
the  court  in  action  to  foreclose  mortgage 
brought  by  holders  of  bonds  of  consolidated 
road,  acquired  jurisdiction  of  the  property  of 
the  constituent  railroad,  where  such  railroad 
was  not  made  party,  only  to  the  extent  of  the 
right  of  consolidated  railroad  in  its  property 
after  payment  of  the  bonds,  the  constituent 
railroad  having  remained  In  existence  under  sec- 
tion 73  for  purpose  of  paying  mortgage  debt.— 
Smith  V.  Pacific  Improvement  Co.,  172  N.  Y. 
S.  65. 

In  action  to  foreclose  mortgage  on  property 
of  a  consolidated  railroad,  the  trustee  and  hold- 
ers of  bonds  issued  by  a  constituent  railroad 
prior  to  consolidation  are  neither  necessary  nor 
proper  parties,  the  constituent  railroad,  under 
Laws  1890,  c.  565,  §  73,  remaining  in  existence 
for  purpose  of  discharging  the  mortgage  secur- 
ing such  bonds.— -Id. 

IX.   RECEIVERS. 

^=>209  (N.Y.Sup.)  Where  an  action  is  brought 
to  foreclose  second  mortgage  on  property  of  a 
railroad,  and  a  receiver  is  appointed,  the  court, 
under  a  proper  state  of  facts,  may  make  the 
receiver's  certificates  a  first  lien  on  the  proper- 
ty, without  the  presence  of  the  holders  of  the 
first  mortgage,  subject  to  their  right  to  be  sub- 
sequently heard. — Smith  v.  Pacific  Improvement 
Co.,  172  N.  Y.  S.  65. 

<&::»2I0  (N.Y.Sup.)  Where  a  railroad  at  consoli- 
dation under  Laws  1890,  c.  565,  had  outstand- 
ing bonds  secured  by  mortgage,  the  receiver 
of  consolidated  railroad  appointed  upon  fore- 
closure had  a  right  to  the  possession  of  the 
property  and  revenues  of  the  mortgaged  con- 
stituent railroad  so  long  as  mortgagee  remain- 
ed passive.— Smith  v.  Pacific  Improvement  Co., 
172  N.  Y.  S.  65. 

Where  mortgaged  railroad  had  been  consoli- 
dated with  another  railroad  under  Laws  181K). 
c.  565,  the  court  by  appointing  a  receiver  for 
the  consolidated  railroad,  acquired  no  jurisdic- 
tion over  the  property  of  the  mortgaged  rail- 
road, such  railroad,  under  section  73.  having 
continued  in  existence  for  purpose  of  discharg- 
ing mortgage  debt.— Id. 
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X.  OPERATION. 

(F)  Acotdents   mt   Croaalniys. 

^=>3I2(14)  (N.Y.Sop.)  Persons  not  yet  upon  a 
railroad  crossing,  being  notified  by  the  closing 
of  gates  that  the  crossing  is  to  be  used  exclu- 
sively by  the  railroad,  no  negligence  of  the  rail- 
road could  be  predicated  on  the  speed  of  the 
train,  or  the  absence  of  warning  by  whistle,  bell, 
or  headlight.— Nelson  v.  I^ake  Shore  &  M.  S.  Ky. 
Oo.,  172  N.  Y.  S.  766. 

^=>3I6(1)  (N.Y.Sup.)  Persons  not  yet  upon  a 
railroad  crossing,  being  notified  1^  the  closing 
of  gates  that  the  crossing  is  to  be  used  exclusive- 
ly by  the  railroad,  no  negligence  of  the  railroad 
could  be  predicated  on  the  speed  of  the  train, 
•or  the  absence  of  warning  by  whistle,  bell,  or 
headlight.— Nelson  v.  Lake  Shore  &  M.  S.  Ry. 
Co.,  172  N.  Y.  S.  766.  . 

<@=:»326(3)  (N.Y.Sup.)  The  barring  of  railroad 
crossing  by  gates  is  notice  to  persons  n(5t  yet 
upon  the  crossing  that  the  crossing  is  to  be  used 
exclusively  by  the  railroad.— Nelson  v.  Lake 
Shore  &  M.  S.  Ry.  Co..  172  N.  Y.  S.  766. 
^=»335(1)  (N.Y.Sup.)  If  plaintiff  and  compan- 
ion went  upon  railroad  crossing  after  the  gates 
were  closed,  the  fact  that  plaintiff  made  an  ef- 
fort to  rescue  his  companion  from  an  approach- 
ing train  was  no  basis  for  a  cau.«te  of  action 
against  defendant,  who  was  not  guilty  of  negli- 
gence.—Nelson  V.  Lake  Shore  &  M.  S.  Ry.  Co., 
172  N.  Y.  S.  766. 

REAL  ACTIONS. 

See  Ejectment. 

RECEIVERS.     . 

See  Appeal,  «8=»479;  Execution,  ^c»402,  407, 
417;  Judgment,  <S=»619;  Railroads,  «©=»20e, 
210. 

III.   TITLE   TO   AND   POSSESSION   OF 
PROPERTT. 

^=^67  (N.Y.Sup.)  Receiver  of  corporation  be- 
comes custodian  of  all  its  property.— Smith  v. 
Pacific  Improvement  Co.,  172  N.  Y.  S.  65. 

IV.   MANAGEMENT    AND    DISPOSI- 

TION  OF  PROPERTT. 

(A)   Admlntiiiralioit   In   General. 

^=381  (N.Y.Sup.)  Receiver's  possession  of  prop- 
erty is  the  possession  of  the  court,  and  is  not 
circumscribed  by  the  priority  in  interest  of  the 
mortgage,  judgment,  or  claim  of  the  person  or 
corporation  upon  whose  motion  he  was  appoint- 
i»d  receiver.— Smith  v.  Pacific  Improvement  Co., 
172  N.  Y.  S.  65. 

(C)  -  Receiver**   Certlflcateii. 

<@=:»128  (N.Y.Sup.)  Where  action  is  brought  to 
foreclose  mortgage  securing  railroad  bonds,  the 
court  may  appoint  a  receiver  and  authorize 
is.suance  of  certificateH  for  purpose  of  raising 
funds  to  operate  railrond  until  sale  of  the  prop- 
erty, which  certificates  may  be  made  a  lien  on 
the  property  prior  to  that  of  bondholders. — 
Smith  v.  Pacific  Improvement  Co.,  172  N.  Y.  S. 


V.  AIJX)WANOE   AND    PAYMENT    OF 
CI.AIMS. 

^=>I54(1)  (N.Y.Sup.)  Receiver's  compensatioa, 
under  Code  Civ.  Ptoc.  §  3320.  is  part  of  the 
expense  of  administration,  and  entitled  to  pri- 
ority.—Smith  V.  Adlerman.  172  N.  Y.  S.  682. 

VH.   AOCOUNTINO    AND    COMPENSA- 
TION. 

^=9 1 94  (N.Y.Sup.)  Counsel  fees,  when  allowa- 
ble, are  part  of  the  expenses  of  administration : 
but  they  should  not  be  allowed  for  services  in 
prosecuting  an  unsuccessful  appeal,  where  the 
receiver  did  not  have  court's  permission  to  ap- 
peal.—Smith  V.  Adlerman,  172  N.  Y.  S.  682. 

RECEIVING  STOLEN  GOODS. 

See  Fraud,  <S=»18;   Sales,  <©=>234. 

^=»l  (N.Y.Sup.)  To  constitute  the  receiving  vf 
stolen  property,  in  violation  of  Penal  Law^,  | 
1308,  the  property  must  have  been,  ^rst, 
stolen  by  some  one;  second,  bought,  received, 
concealed,  or  withheld  by  a  certain  person;  and, 
third,  such  person  must  have  known  the  prop- 
erty to  have  been  stolen.— People  v.  Acerno, 
172  N.  Y.  S.  373. 

<^=»3  (N.Y.Sup.)  While  Penal  Law,  S  1308,  re- 
lating to  receiving  stolen  goods,  does  not  ex- 
pressly BO  provide,  it  necessarily  implies  that 
the  action  of  accused  must  have  been  with  felo- 
nious intent.— People  v.  Acerno,  172  N.  Y.  S. 
373. 

<&=>8(3)  (N.Y.Sup.)  Evidence  held  insufficient 
to  show  that  defendant  bought,  received,  con- 
cealed, or  withheld  the  stolen  property. — ^Peo- 
ple V.  Acemo,  172  N.  Y.  S.  373. 

RECORDS. 

See  Acknowledgment,  ^=»6;  CHiatt el  Mortgages, 
^=>192;   Vendor  and  Purchaser,  ^=»144. 

^=>6  (N.Y.Sup.)  An  absolute  deed,  accompanied 
by  a  defeasance,  may  be  recorded  by  the  gran- 
tee as  a  deed,  and  need  not  be  recoided  in  con- 
nection with  the  defeasance  and  as  a  mortgage, 
under  Real  Property  I^w,  §  320 ;  it  having  bc»«»n 
the  intention  of  the  parties  that  the  defeasance 
should  not  be  operative  unless  the  conditions 
therein  prescribed  were  complied  with  within 
the  time  indicated.— Turner  v.  Turner,  172  X. 
Y.  S.  751. 

<S=>9(7)  (N.Y.Sup.)  In  a  proceeding,  under 
TiSws  1918,  c.  572,  to  register  a  title,  an  ad- 
joining owner  who  actually  received  the  notice 
mailed  to  him  cannot  complain  that  it  was  not 
properly  addressed.— In  re  Fetzer,  172  N.  Y.  S. 
78. 

Description  in  a  notice  to  adjoining  land- 
owners, in  a  proceeding  to  register  title,  giving 
the  street  number  and  being  otherwise  ample  to 
give  general  notice  to  an  interested  party  of  the 
property  to  be  registered,  is  sufficient  under 
l^ws  1918,  c.  572,  amending  Real  Property 
Law,  f  38G,  but,  under  section  379,  the  petition 
must  contain  an   "adequate  description.'*— Id. 

RED  CROSS. 

See  Schools  and  School  Districts,  ^s»141. 
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REFERENCE. 

See  Attoroey  and  Client,  «=8>158. 

X.    KATURE.    QROtTNBS.    AND   ORDEB 
OF   REFEREKOE. 


>I  I  (N.Y.Sup.)  Code  Civ.  Proc,  {  1013.  as  to 
compulsory  reference  for  long  account,  does  not 
apply  where  in  action  for  fees  for  plaiis  and  su- 
perintending, defendant  counterclaims  for  negli- 
f?eat  or  fraudulent  approval  of  charges  of  6.  for 
labor  and  material,  thus  incidentally  and  collat- 
erally involving  B.'s  account— Smith  v.  Galanos, 
172  N.  Y.  S.  334. 

REFORMATION  OF  INSTRUMENTS. 

II.  PROCEEDUfOB  ANJ>  REUEF. 

<g=>45(14)  (N.Y.Sup.)  Finding  that  both  parties 
intepded  by  a  fire  policy  to  create  full  liability, 
and  that  pro  rata  clause  in  slip  attached  to  pol- 
icy after  fire  was  by  mistake,  held  supported 
by  evidence. — Coe  v.  London  &  Lancashire 
Fire  Ins.  Co.,  172  N.  Y.  S.  435. 

RELEASE. 

See  Deeds,  ^==»156;  Frauds,  Statute  of,  ^=» 
.31;  Guatanty,  €=»65;  Landlord  and  Tenant, 
<S=>188. 

RELIGIOUS  SOCIETIES. 

Sec  Breach  of  the  Peace,  ^s»l. 

REMAINDERS. 


Si^e  Wills,  «&»ee4,  636,  6S4. 

^=»1  (N.Y.Sur.)  Under  Real  Property  Iaw,  S 
38,  an  estate  given  to  A.,  subject  to  a  life  estate 
to  B..  is  termed  a  **rcmaiuder." — In  re  Lowerre, 
172  N.  Y.  S.  171. 

^=36  (N.Y.Sup.)  Where  testator's  wHl  placed 
certain  leased  property  in  trust  for  his  sister, 
to  be  used  as  needed  for  her  support,  residu- 
ary estate  therein  to  his  mother,  who  later 
died,  bequeathing  the  sister  such  residuary  es- 
tate, the  sister  became  vested  therewith.— In 
re  Bloodgood,  172  N.  Y.  S.  509. 


REPLEVIN. 

18;  Interplcade; 

RESIDENCE 


See  Fraud,  <e£=>18;  Interpleader,  ^s»H8;  Judg- 
ment, ^=:»654. 


See  Domicile. 


See  Taxation. 


See  Certiorari. 


REVENUE. 
REVIEW. 


RIOT. 

See  Breach  of  the  Peace,  ^=s>l, 

RIPARIAN  RIGHTS.  ' 

See  Waters  and  Water  Courses.  ^=»46-77. 


ROADS. 

See  HiKhwaye. 

ROBBERY. 

See  Criminal  Law,  «=»3a5. 

^=»24(1)  (N.Y.Sup.)  In  prosecution  for  rob- 
bery, evidence  directed  to  the  factum  of  the 
crime  held  insufficient  to  justify  conviction.— 
People  V.  Caruso,  172  N.  Y.  S.  47. 

RUSSIA. 

See  Banks  and  Banking,  ^=>1S8%;  Evidence, 
^B=>26. 

SAFETY  APPLIANCE  ACT. 

See  Commerce,  ^=»S\  Master  and  Servant,  ^=» 
129,  361;    New  Trial,  <S=>76. 

SALES. 

See  Appeal,  ^s»1039;  AseijpmentA,  ^=»23, 100; 
Attachment,  ^=»154;  Bankruptcy,  ^=3>268; 
Banks  and  Banking,  «s»148.  1^)2;  Bills  and 
Notes,  <e=>537;  Bonds,  <e=»05;  Chattel  Mort- 
gages, <S=d255;  Constittitional  Law,  ^=»90; 
Corporations,  ^=»116,  202,  642;  Damages, 
€=>12;  Depositions,  ^=»8;  Evidence,  ^=»208. 
266;  Executors  and  Administrators,  ^s»122; 
Frauds,  Statute  of,  <&=>83,  125,  159;  Injunc- 
tion, «®=»105.  136;  Judgment,  €=»19,  585; 
Pleading,  <&»317,  318,  367;  Principal  and 
Agent,  ^=>173;  Set-Off  and  Counterclaim, 
€=>57;  Taxation;  Telegraphs  and  Telephones, 
«=>47;  Trial,  €=»25,  252;  Vendor  and  Pur- 
chaser;  War,  ^=»15. 

I.   REQUISTTSS  AND   VAUBITT  OF 
CONTRACT. 

<8=>52(2)  (N.Y.Sup.)  In  action  for  breach  of 
contract  to  deliver  benzoic  acid  of  defendant's 
manufacture,  defendant  denying  having  ^  made 
contract,  evidence  of  defendant's  inability  to 
manufacture,  and  of  difficulty  in  securing  raw 
material  for  manufacture  at  a  time  subsequent 
to  the  making  of  the  contract,  was  improperly 
admitted  as  bearing  on  the  probabilities  of  the 
making  of  the  contract. — Blasius  v.Avri  Chem- 
ical Co.,  172  N.  Y.  S.  367. 

n.   CONSTRUCTION  OF  CONTRACT. 

^=>60  (N.Y.Sup.)  After  acquiescing  in  plain- 
tiff's interpretation  of  contract  as  to  documents 
which  should  accompany  shipments,  and  con- 
tinuing to  make  deliveries  in  accordance  with 
requirements,  seller,  sued  for  having  failed  to 
deliver  contracted  quantity,  cannot  claim  buy- 
er's refusal  to  accept  delivery  for  lacl^  of  prop- 
er documents  of  title,  which  resulted  in  their 
being  supplied  thereafter,  excused  It  from  com- 
pleting contract.— River  Plate  Commercial  Co. 
V.  Madero  Bros.,  172  N.  Y.  S.  450. 

m.   MODIFICATION    OR   RESCISSION 
OF  CONTRACT. 

(B)   Reaclaiiloii  by  Seller. 

^=»I07  (N.Y.Sup.)  In  action  for  breach  of  con- 
tract to  deliver  merchandise,  the  seller  cannot 
avail  himself  of  the  defense  under  Personal 
Property  Law,  9  146,  as  added  by  Laws  1911. 
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c.  571,  S  1,  of  resciMion.  without  showing  due 
notice  of  rescission  to  the  other  party ;  a  mere 
written  refusal  to  comply  with  the  contract  not 
being  sufficient  notice  of  rescission.— Wolins  v. 
Conrad,  172  N.  Y.  S.  216. 

IV.   PERFORMANCE  OF  CONTRACT. 
to   Delivery     and     Acceptance    of    Good*. 

<©=>I5I  (N.Y.Sup.)  Seller,  in  action  for  breach 
of  contract,  is  required  to  show  ability  and  will- 
ingness to  substantially  perform  its  contract.—- 
Benjamin  Harris  Co.  v.  Appelbaum,  172  N. 
Y.  S.  709.  .      .        t.    i» 

«&=»I72  (N.Y.Sup.)  In  action  for  breach  of  con- 
tract to  sell  merchandise,  defense  of  purchaser's 
bankruptcy  as  an  anticipatory  breach  was  not 
available ;  it  not  appearing  that  defendants  had 
exercised  their  option  to  declare  the  contract 
terminated,  or  that  the  receiver  in  bankruptcy 
had  not  assigned  the  contract  to  plaiiitiff,  as 
alhged  in  the  complaint.— Wolins  v.  Conrad, 
172  N.  Y.  S.  210. 

«=»I72  (N.Y.Sup.)  That  there  was  a  strike, 
causing  a  10-day  shut-down  of  seller's  plant, 
and  other  labor  troubles  reducing  production 
below  normal,  did  not  justify  seller's  absolute 
refusal  to  make  further  deliveries  at  any  time, 
although  contract  provided  that  seller  should 
not  be  liable  for  late  or  non  delivery  due  to 
strikes,  etc.— Rudolph  Saenger  Co.  v.  Giant 
SUk  Mfrs.,  172  N.  Y.  S.  067. 
^=s>l80(l)  (N.Y.Sup.)  Buyer  could  not  retain 
part  of  shipment,  which  was  made  under  single 
contract  of  sale,  and  reject  part.— Beilman  v. 
Goldstein,  172  N.  Y.  S.  334. 

(D)   Payment  of  Price. 

<©=»I83  (N.Y.Sup.)  Buyer's  obligation  to  pay 
upon  delivery  of  goods  by  seller  was  predicated 
upon  seller's  agreement  to  deliver  at  the  times 
and  in  the  quantities  specified  in  the  contract.— 
Benjamin  Harris  Co.  v.  Appelbaum,  172  N.  Y. 
S.  70f).  ^  ,,  . 

<@=3|96  (N.Y.Sup.)  Acceptance  by  seller  of 
pavment  in  full  for  all  goods  delivered  operated 
as*  a  waiver  of  prior  delay  in  payments  by 
buyer.— Rudolph  Saeugor  Co.  v.  Giant  Silk 
Mfrs..  172  N.  Y.  S.  (507. 

^X=>I96  (N.Y.Sup.)  Where  buyer  failed  to  pay 
for  portion  of  goods  actually  delivered,  seller  was 
refiuired  to  either  terminate  the  contract  because 
of  such  breach,  or  waive  the  breach  and  continue 
the  contract,  in  which  event  it  was  required  to 
perform  the  contract  in  accordance  with  ite 
terms.— Benjamin  Harris  Co.  v.  Appelbaum,  1^2 
X.  Y.  S.  709. 

V.   OPERATION  AND  EFFECT. 

(D)    Bona  FIcle  PnrctaaMera. 

xS?==>234(0)  (N.Y.Sup.)  Purchaser  of  personal 
l>roi)erty  is  bound  to  satisfy  himself  as  to  the 
title  of  the  vendor,  and  doals  with  stolen  prop- 
t-rtv  at  his  peril.— A.  F.  T.  Corporation  v. 
Pathe  Exchange,  172  N.  Y.  S.  304. 

VI.   WARRANTIES. 

®=»273(4)  (N.Y.Sup.)  When*  tliere  was  no  spe- 
cial notification  of  any  particular  purpose  for 
which  "Cefallonia  cheese"  was  bought,  and  no 
claim  made  that  it  was  not  according  to  contract 
until  two  months  after  delivery,  although  invoice 


provided  that  all  claims  shovld  be  made  within 
five  daya  after  delivery,  buyer  could  not  show 
that  cheese  was  "too  soft  for  grating/*  in  view 
of  Personal  Property  I^w.  i  96,  subd.  4.— Polly 
V.  Arony;  172  N.  Y.  S.  305. 

If  article  sold  is  designated  by  a  particular 
brand,  the  obligation  of  the  seller  is  fulfilled  by 
delivering  goods  knowTi  by  that  brand,  althoui^fa 
they  are  not  in  fact  of  good  quality,  provided  the 
goods  delivered  are  of  merchantable  quality. — Id. 
<©=»288(2)  (N.Y.Sup.)  Under  Personal  Property 
Law,  §  150(a),  added  by  Laws  1911,  c.  571,  hav- 
ing accepted  merchandise  purchased,  it  was 
proper  for  defendant  to  set  up,  in  action  for 
price,  breach  of  alleged  warranty  by  way  of  re- 
coupment, in  diminution  or  extinction  of  th«» 
price.— Sorgen  v.  JaflFe,  172  N.  Y.  S.  860. 

Vn.  REMEDIES  OF  SEIXER. 
(F)  Actions  for  uamaHreii. 

^=s>369  (N.Y.Sup.)  Under  Personal  Property 
I^w,  §g  123,  124,  as  to  payment  for  and  de- 
livery of  goods  sold,  damages  may  be  recovered 
for  faUure  of  buyer  to  accept  delivery  of.  and 
make  payment  for,  merchandise. — Bernzweig  v. 
Hyman  Levin  Co.,  172  N.  Y.  S.  437. 
€=>372  (N.Y.Sup.)  That  buyers  of  chlorate  of 
potash,  to  be  delivered  f.  o.  b.  steamer,  New 
York,  marked  for  British  Columbia,  and  to  bp 
held  for  shipping  instructions,  were  unable  to 
procure  an  export  shipping  license,  did  not  con- 
stitute a  defense  to  seller's  action;  the  risk  of 
inability  to  procure  a  license  being  wholly  de- 
fendant's.—Cooper  V.  Mundial  Trading  Co.,  172 
N.  Y.  S.  378. 

VIII.   REMEDIES  OF  BtHTER. 
(A)  Reooverr  of  Price. 

«=»39l(9)  (N.Y.Sup.)  Under  Personal  Property 
Law,  §§  123,  124,  as  to  delivery  and  payment, 
where  buyer  made  no  tender  of  balance  of  pur- 
chase price,  as  required  by  her  contract,  she 
could  not  recover  back  the  part  payment  al- 
ready made  by  her.— Bernzweig  v.  Hyman  Lev- 
in Co.,  172  N.  Y.  S.  437. 

(C)   Actions  for  Rreaoli  of  Ooatract. 

<S=s>405  (N.Y.Sup.)  Where  defendant's  breach 
occurred  after  plaintiff  notified  defendant  that 
he  would  not  accept  and  pay  for  the  automobile 
sold,  plaintiff  could  not  recover  for  the  breach. 
—Grace  v.  Studebaker  Corporation  of  America, 
172  N.  Y.  S.  128. 

<@=>4I7  (N.Y.Sup.)  In  action  for  breach  of  con- 
tract to  deliver  benzoic  acid,  verdict  for  de- 
fendant held  contrary  to  weight  of  evidence.— 
Rlnsiiis  V.  Avri  Chemical  Co..  172  N.  Y.  S.  367. 
<S=>4I8(7)  (N.Y.Sup.)  In  suit^  for  breach  of 
agreement  to  procure  for  plaintiff  a  grinding 
machine,  plaintiff  was  entitled  to  recover  for  ex- 
penses incurred  in  sending  a  represMitative  to 
a  certain  city  to  procure  another  machine. — Jer- 
sey Citv  Mach.  Co.  v.  Walter  H.  Foster  Co., 
172  N.  Y.  S.  121.  .     .  .     ,     . 

^=::>420  (N.Y.Sup.)  The  purchaser's  default  in 
payment  for  goods  delivered  is  not,  as  a  matter 
of  law,  ^  defense  to  an  action  for  damages  for 
failure  to  deliver  the  balance  of  the  goods  sold 
on  the  same  order.— Wolins  v.  Conrad,  172  N. 
Y.  S.  216. 
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IX.   OOKDinONAL  8AI.es. 

^=>479(14)  fN.Y.Sup.)  Under  Personal  Proper- 
ty Law,  §  65,  giving  buyer  30  days  in  which  to 
comply  with  conditional  sale  contract  after  re- 
taking of  property  by  seller,  and  providing  for 
sale  of  goods  by  seller  at  public  auction  during 
the  succeeding  30  days,  and  under  section  66, 
providing  for  15  days'  notice  of  snch  sale,  seller 
is  not  required  to  wait  until  expiration  of  first 
30-day  period  before  serving  such  notice.— Free- 
man V.  Eng^l  172  N.  Y.  S.  715. 
€=s»48l  (NY. Sup.)  Under  Personal  Property 
Law.  §i  65,  66,  rights  of  buyer  under  condi- 
tional sale  contract  to  recover  amount  paid, 
where  property .  is  retaken  by  seller  and  sold, 
without  notice  of  sale  and  opportunity  to  buyer 
to  comply  with  contract  before  sale,  depend  on 
sale  contract,  and  are  lost  by  buyer's  giving 
new  notes  to  seller's  assignee,  thus  making  a 
new  or  modified  contract— Ure  v.  Deyo,  172  N. 
Y.  S.  403. 

SANATORIUMS. 

See  Municipal  Corporations,  ^=3»601. 

SARATOGA  SPRINGS. 

See  States,  «=»103. 

SAVINGS  BANKS. 

See  Banks  and  Banking.  «=s)301-S0e. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Colleges  and  Universities,  ^=>1;  Consti- 
tutional Law.  <©=>84;  Libel  and  Slander.  ^=» 
42:    Mandamus,  ^s»4;    Taxation,  ^=>470. 

n.   PUBUC    SCHOOIiS. 

(K)    District    Deb^    Securities,    and   Taxa- 
tion; 

<g=>l03(l)  (N.Y.Sup.)  Education  Law.  {  440, 
8ubd.  3.  authorizing  revision  of  school  district 
tax  roll  by  comptroller,  does  not  empower 
comptroller  to  arbitrarily  cut  down  the  amount 
of  taxes.— People  ex  rel.  Board  of  Sup'rs  of 
Rockland  County  v.  Travis,  172  N.  Y.  S.  520. 

(G)  Teacl&ers. 

^=»I4I(4)  (N.Y.Sup.)  Where  a  Quakeress,  a 
school  teacher,  stated  in  answer  to  questions 
on  hearing  before  board  of  superintendents, 
that  she  would  not  uphold  country  in  resisting 
invasion,  did  not  want  to  help  tJnited  States 
in  carrying  on  the  war,  would  not  urge  her 
pupils  to  support  the  war,  to  do  Red  Cross 
work,  or  to  buy  thrift  stamps,  and  was  opposed 
to  war  against  Germany,  a  finding  dismissing 
her  on  grounds  of  incompetency  and  inefficien- 
cy, within  Eiducation  Law,  }  872,  as  added  by 
Laws  1917^  c.  78G,  ft  1,  will  not  be  disturbed.— 
McDowell  V.  Board,  of  Education  of  City  of 
New  York,  172  N.  Y.  S.  590, 

(H)  PnpUSy  and  Conanct  and  Dtaclp^lnc  of 
Sclkools. 


.s^->l6l  (N.Y.Sup.)  Under  Education  Law,  $ 
633,  defendant  school  attendance  officer  had 
authority  to  arrest  a  truant  child  in  the  child's 
own  home,  although  the  child's  mother  did 
not  consent,  and  was  not  a  ''trespasser"  in  so 


doftg,  if  he  used  no  more  force  than  was  nec- 
essary.—De  Tjease  v.  Nolan,  172  N.  Y.  S.  5.52. 

Evidence  held  to  show  that  a  child  of  school 
age,  w^hich  defendant  school  attendance  officer 
went  to  arrest,  was  not  necessarily  out  of 
school  by  reason  of  an  attack  of  tonsilitis.— I'l. 

If  the  parent  fails  to  cause  the  child  to  at- 
tend, the  child  is  a  "truant"  from  instruction 
upon  which  he  is  lawfully  required  to  attoud, 
since,  .under  Education  Law,  §  tJ21,  the  domin- 
ion of  the  state  is  absolute  as  far  as  attend- 
ance upon  instruction  is  concerned  during  tbe 
ages  prescribed.— Id. 

SEALS. 

See  Corporations,  ^=:>444. 

SEARCHES  AND  SEIZURES. 

See  Chattel  Mortgages,  <S=»240,  249. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  ^5>136. 

SET-OFF  AND  COUNTERCUIM. 

See  Appeal,  ^=»17S,  221;  Assignments,  ^=» 
1(X);  Contracts,  «=»234;  Courts,  <©=»189.  100; 
Damages.  ^=>12:  Executors  and  Administra- 
tors, ^=s>500;  Judgment.  ^=>19;  Landlord 
and  Tenant.  ^=»48,  223;  Pleading.  <S=»94, 
364;  Reference.  «=>n;  Sales,  «®=>288;  Trial, 
<@=»25,  339,  340. 

in.  OPERATION  AKD  EFFECT. 
^s»57  (N.Y.Sup.)  Where  buyer,  who  has  ac- 
cepted some  of  the  defective  goods,  brings  action 
for  breach  of  warranty  and  seller  counterclaims 
for  unpaid  agreed  price,  buyer  can  recover  as 
damages  only  to  the  extent  that  it  shows  such 
damages  to  exceed  the  unpaid  agreed  price, — 
Pvramid  Dress  Co.  v.  l^rdrich,  172  N.   Y.   S. 

SIGNATURES. 

See  Banks  and  Banking.  ^s:>301,  305;  Intox- 
icating Liquors,  ^==>32;  Libel  and  Slander, 
<g=»44,  71. 

SLANDER. 

See  Libel  and  Slander. 

SNOW. 

See  Municipal  Corporations,  «=>T92,  821,  822. 

SPECIFIC  PERFORMANCE. 

See  Insurance,  ^=»608;    Venue,  ^=»16;   Wills, 

I.  KATUBE  AKD  GROUNDS  OF  REM- 
EDT  IN  OENERAI.. 

^=»3  (N.Y.Sup.)  Though  ordinarily  either  party 
to  contract  may  refuse  to  perform,  but  must  re- 
spond in  damages,  in  some  special  cases  equity 
by  injunctive  judgment  may  require  8p«*(ific 
performance,  as  where  damages  will  not  fairly 
compensate,  or  to  prevent  multiplicity  of  suits. 
— Saratoga  State  Waters  Corporation  v.  Pratt, 
172  N.  Y.  S.  40. 
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9s»3  (N.T.Sup.)  Specific  performance  oh  a 
written  instrument  will  be  granted,  where  the 
objections  thereto  are  technical,  and  the  re- 
lief prayed  for  is  just  and  equitable,  and  car- 
ries out  the  obvious  intention  of  the  parties. 
— Erickson  v.  Erickson,  172  N.  Y.  S.  ^43. 
^=^B  (N.Y.Sup.)  Specific  performance  of  con- 
tract by  injunctive  judgment  is  not  awarded, 
unless  remedv  is  mutual.— Saratoga  State  Wa- 
ters CorporaUon  v.  Pratt,  172  N.  Y.  S,  40. 
<8=>8  (N.Y.Sup.)  A  right  to  a  specific  perform- 
ance or  a  contract  rests  in  judicial  discretion. — 
Hausner  v.  Wickham,  172  N.  Y.  S.  680. 

II.   CONTRACTS   ENFORCEABI.E. 

#=>28(1)  (N.Y.Sup.)  To  authorize  court  of  equi- 
ty to  grant  specific  performance  of  a  contract,  a 
contract  must  be  reasonably  certain  as  to  its 
subject-matter,  its  stipulations,  its  purposes,  its 
parties,  and  the  circumstances  under  which  it 
was  made.—Hausner  v.  Wickham,  172  N.  Y.  S. 
680. 

C=»5I  (N.Y.Sup.)  A  contract,  to  be  entitled  to 
specific  performance,  must  be  fair  and  just,  and, 
its  enforcement  equitable.— Hausner  v.  Wickham, 
172  N.  Y.  S.  680. 

C=s»86  (N.Y.Sup.)  Where  testator,  at  time  of  ex- 
ecution of  will,  proposed  to  give  granddaughter, 
who  had  been  living  with  him,  an  interest  in  his 
real  estate,  subject  to  a  life  estate  of  his  son, 
the  granddaughter's  father,  but  willed  property 
direct  to  son,  upon  son's  threat  to  contest  will, 
and  his  agreement  to  will  to  the  granddaughter 
the  property,  the  granddaughter  was  entitled  to 
specific  performance  of  such  agreement,  upon 
son's  failure  to  will  her  the  property.— Hausner 
V.  Wickham,  172  N.  Y.  S.  680. 

An  agreement,  on  good  consideration  and  with- 
out fraud  or  undue  influence,  to  deviso  land,  is 
valid,  and  will  be  enforced  by  compelling  a  con- 
veyance from  heirs  of  promisor  or  purchasers 
with  notice  from  him  in  his  lifetime.— Id. 

STATES. 

See  Constitutional  T-aw,  ^=»121:  Deposits  in 
Court,  <&=>4,  11;  p:ieotions.  €=>227,  239,  295; 
Injunction,  ^=>75;  Mandamus,  €==>74;  Nav- 
igable Waters,  <5==43;   Partnership,  <&»239. 

m.   PROPERTY,  COHTRACTS,  AND 
UABIUTIES. 

^=:>94  (N.Y.Sup.)  Agreement  between  board  of 
commissioners  of  state  reservation  at  Saratoga 
Springs,  in  name  of  state,  and  assignor  of  cor- 
poration formed  to  bottle  and  sell  waters  from 
springs,  held  valid. — Saratoga  State  Waters 
Corporation  v.  Pratt,  172  N.  Y.  S.  40. 

V.   CLAIMS  AGAINST   STATE. 

^=9184  (N.Y.Sup.)  Where  state  enacts  statute 
causing  public  official  to  breach  state's  con- 
tract, proper  action  may  be  had  by  other  party 
In  Court  of  Claims  for  damages.— Saratoga 
State  Waters  Corporation  v.  Pratt,  172  N.  Y.  S. 
40. 

VI.   ACTIONS. 

^=>I93  (N.Y.Sup.)  Conservation  Act  as  amend- 
ed by  Laws  1917,  c.  204,  made  state  responsi- 
ble for  violation  by  conservation  commissioner 


of  state'fl  oontract  through  board  of  commis- 
sioners of  state  reservation  at  Saratoga  Spriags 
to  permit  corporation  to  bottle  and  sell  waters 
from  8pring8.->Saratoga  State  Waters  Corpora- 
tion ▼.  Pratt,  172  N.  Y.  S.  40. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.  ENACTMENT,  REQUISITES.  AND 
VALIDITY    IN    GENERAL. 

<g=>64(2)  (N.Y.)  New  York  City  SaniUry 
Code,  §§  116,  117,  requiring  disclosure  to  board 
of  health  of  ingredients  of  patent  medicines, 
and  providing  punishment  for  false  statement 
of  curative  effects  of  the  medidnes.  if  objec- 
tionable, as  providing  punishment  for  mere  er- 
ror of  opinion,  cannot  be  declared  invalid  cm 
that  ground:  such  provision  being  separable 
from  the  balance  of  the  statute.— E.  Fougera  & 
Co.  v.  City  of  New  York.  120  N.  E.  642. 

VL   CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rnlea  of  Constmctlom. 

<@=:»I78  (N.Y.Sup.)  The  General  Construction 
Law  should  be  read  into  every  statute  sub- 
sequently ena«t^d,  unlesfl  the  wording  of  such 
later  statute  plainly  expresses  a  contrary  in- 
tent.—CKeeffe  V.  Dugan,  172  N.  Y.  S.  55S. 
€=>I89  (N.Y.Sup.)  A\ords  in  a  statute  should 
be  given  their  ordinary  and  obvious  meaning: 
and  the  Workmen's  Compensation  Tjaw  is  no 
exception.— Stradar  v.  Stern  Bros.,  172  N.  Y. 
S.  482. 

^=»I93  (N.Y.Sup.)  A  word  in  a  statute  should 
be  given  the  moaning  that  the  words  with  which 
it  is  associated  .  suggest— Stradar  v.  Stern 
Bros..  172  N.  Y.  S.  482. 

C=s»208  (N.Y.Sup.)  In*  construing  a  statute,  a 
single  sentence  should  not  be  segregated  from 
its  context,  and,  so  isolated,  be  made  the  basis 
of  construction. — ^People  ex  rel.  Board  of  Sup'rs 
of  Rockland  County  v.  Travis.  172  N.  Y.  S. 
520. 

^=»2I  I  (N.Y.Sup.)  The  heading  of  an  act.  read- 
ing **If  New  Trial  Ordered,  to  be  Had  in  Coun- 
ty Court,  et  Cetera,"  is  not  a  "title,"  in  the 
sense  that  it  cannot  control  the  words  contain- 
ed in  the  body  of  the  statute,  but  is  a  part 
of  the  statute  itself,  limiting  and  <iefining  its 
effect.— People  ex  rel.  Watson  v.  Lamphier.  172 
N.  Y.  S.  247. 

Vn.   PI.EADINO  AND  EVIDENCE. 

^=>2Z\  (N.Y.Sup.)  Answer  in  action  for  rent 
pleading,  in  coimection  with  the  defense  of  evic- 
tion, the  law  of  the  state  wherein  are  the 
E remises,  plaintiff  need  not  plead  such  law, 
ut,  denying  the  allegations  of  the  defense  a£ 
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to  that  law,  may  introduce  evidence  in  sup- 
port of  the  denial.— Galland  v.  Shubert  Theat- 
rical Co.,  172  N.  Y.  S.  775. 

STATUTES  CONSTRUED. 

CONSTITUTION. 

Art.  1,  §  a-172  N.  Y.  S.  282. 
Art.  1,  i  &~172  N.  Y.  S.  320. 

CODE  OF  OlVlIi  PR0CE3DURB, 

i  ^1—172  N.  Y.  S.  210. 

«  380-172  N.  Y.  S.  338. 

§§  3«8,  414-172  N.  Y.  S.  ©44. 

$  41(^-172  N.  Y.  S.  80. 

I  421-172  N.  Y.  S.  273. 

§  426-172  N.  Y.  S.  337. 

§  432—172  N.  Y.  S.  G62. 

§  443,  Bubsec.  2^172  N.  Y.  S.  377. 

%  452-172  N.  Y.  S.  863. 

i  488—172  N.  Y.  S.  517. 

§  495,  subsec.  3-172  N.  Y.  S.  177. 

$  499-172  N.  Y.  S.  517. 

I  500-172  N.  Y.  S.  677. 

f  516-172  N.  Y.  S.  186w 

i  545-172  N.  Y.  S.  677. 

I  546—172  N.  Y.  S.  15,  677. 

§  561—172  N.  Y.  S.  256. 

§  6:^6,  subsec.  2—172  N.  Y.  S.  210. 

$$  641,  683-172  N.  Y.  S.  210. 

§  723-172  N.  Y.  S.  210,  256. 

f  751—172  N.  Y.  S.  4m. 

I  768-172  N.  Y.  S.  219. 

§  783—172  N.  Y.  S.  392. 

§  787-120  N.  E.  725,  224  N.  Y.  293. 

$  812—172  N.  Y.  S.  210. 

I  820-172  N.  Y.  S.  392. 

§  850—172  N.  Y.  S.  856. 

i  872.  subsecs.  1,  7-172  N.  Y.  S.  219. 

$  935—172  N.  Y.  S.  448. 

^§  966,  967—172  N.  Y.  S.  563. 

982—172  N.  Y.  S.  697. 

1013—172  N.  Y.  S.  334. 

1312-172  N.  Y.  S.  606. 

1317-172  N.  Y.  S.  821,  846. 
^1  1.326,  1327—172  N.  Y.  S.  725. 

4  i;j44,  1351—172  N.  Y.  S.  745. 
«  1358-172  N.  Y.  S.  586. 

|§  1743,  1744r-172  N.  Y.  S.  152. 
i  1764—172  N.  Y.  S.  309. 

1778—172  N.  Y.  S.  598. 

1780,  subsec.  4—172  N.  Y.  S.  594. 
1835,  1836-172  N.  Y.  S.  637. 

1903,  subsec.  2—172  N.  Y.  S.  607. 

1932-172  N.  Y.  S.  288. 

2140-172  N.  Y.  S.  445. 

22.32,  subsec.  4—172  N.  Y.  S.  307,  351. 

2249—172  N.  Y.  S.  665. 

5  2335—120  N.  E.  72S.  224  N.  Y.  356. 
i$  2447—172  N.  Y.  S.  820. 

S  2467—172  N.  Y,  S.  711. 
I  2600—172  N.  Y.  S.  203. 
I  2G00.     iVmended  by  Laws  1918,  ch.  315—172 

X.  Y.  S.  293. 
$  2629—172  N.  Y.  S.  296. 
M  3188,  3189,  3191-172  N.  Y.  JS.  745. 
f  3234-172  N.  Y.  S.  721. 
I  32.53,  subsec.  1—172  N.  Y.  S.  242. 
I  3:520-172  N.  Y.  S.  682. 
S  3;i3J)— 172  N.  Y.  S.  80. 
$  3347,  subsec-  6-172  N.  Y.  S.  483. 


Code  of  Civil  Procedure,  §f  2.J72-2771,  as 

Amended  and  Renumbered  in  1914 

(Burroffate's  Code), 

.  2528,  2529-120  N.  E.  725,  224  N.  Y.  293. 

2539-172  N.  Y.  S.  557. 
"  2596,  2607—172  N.  Y.  S.  170. 
'2617—172  N.  Y.  S.  80,  807. 

2638-172  N.  Y.  S.  349. 

2746-172  N.  Y.  S.  811. 

2753-172  N.  Y.  S.  876. 

2759-172  N.  Y.  S.  606. 

CODE  OP  CEIMINAIi  PROCEDURE. 

147—172  N.  Y.  S.  738. 
389,  393-172  N.  Y.  S.  371. 
395—172  N.  Y.  S.  567. 
428-172  N.  Y.  S.  102. 

768.     Amended  by  Laws  1915,  ch.  580—172 
N.  Y.  S.  247. 
§  769-172  N.  Y.  S.  247. 
§  899,  subsec.  3—172  N.  Y.  S.  282. 

CONSOLIDATBa>  LAWS. 

AOBIOUXTITBAI.  LA.W  (Ch.   1). 

$  36-172  N.  Y.  S.  560. 

Banking  Law  (Oh.  2). 

§§  2,  167-172  N.  Y.  S.  304. 

I  223-172  N.  Y.  S.  399. 

I  248.     Amended  by  Laws  1916,  ch.  164—172 

N.  Y.  S.  540. 
S  250-172  N.  Y.  S.  802. 

City  Local  Option  Law  (Ch.  68). 

Ch.  68—172  N.  Y.  S.  52. 
f  f  6,  7,  10-172  N.  Y.  S.  52. 
§1  16,  18.    Amended  by  Laws  1918,  ch.  53—172 
N.  Y.  S.  52. 

Civil  Service  Law  (Ch.  7). 
§  22-172  N.  Y.  S.  279. 

Conservation  Law  (Ch.  65). 

Ch.  65.     Amended  by  Laws  1917,  ch.  204—172 
N.  Y.  S.  40. 

Decedent  Estate  Law  (Oh.  13). 

§  16-121  N.  E.  61,  224  N.  Y.  429. 

517—120  N.  E.  782.  224  N.  Y.  334. 
29—172  N.  Y.  S.  814.' 
84—172  N.  Y.  S.  758. 

Education  Law  (Ch.  16). 

§  440-172  N.  Y.  S.  520. 

§  440,  subsec.  3—172  N.  Y.  S.  520. 

U  621,  633-172  N.  Y.  S.  552. 

I  872  added  by  Laws  1917,  ch.  786,  |  1—172 

N.  Y.  S.  590. 
§  89(^172  N.  Y.  S.  590. 

Election  Law  (Ch.  17). 

§  341.     Amendoa  by  Laws  1916,  ch.  454—172 

N.  Y.  S.  52. 
S  381-172  N.  Y.  S.  748. 
§§  540-^62-172  N.  Y.  S.  249. 

General  Business  Law  (Ch.  20). 

«§  200,  201—172  N.  Y;  S.  190. 

I  377-120  N.  E.  694,  224  N.  Y.  301. 
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General  Consteuction  Law  (Ch.  22). 

Ch.  22—172  N.  Y.  S.  55g. 
§§  10,  11—172  N.  Y.  S.  558. 
»  35-172  N.  Y.  S.  37.  448. 

Genebal  Cobpobatiozt  Law  (Ch.  23). 

§  10—172  N.  Y.  S.  498. 
i  15-172  N.  Y.  S.  221. 
§  221,  subsec.  3—172  N.  Y.  S.  495. 

Highway  Law  (Ch.  25). 

i  270-172  N,  Y.  S.  852. 

§  287  added  by  Laws  1910,  ch.  374,  §  1—172  N. 

Y.  S.  165. 
§  290.     Amended  by  Laws  1910,  ch.  374—172 

N.  Y.  S.  21. 

JuDiciAEY  Law  (Ch.  30). 

§  474—172  N.  Y.  S.  595. 

If  475-172  N.  Y.  S.  177,.  595. 

I  750-172  N.  Y.  S.  167. 

Labor  Law  (Ch.  31). 

§  93,  subsec.  2-172  N.  Y.  S.  328. 
§§  161,  162-172  N.  Y.  S.  828. 

Lien  Law  (Oh,  33). 
S  230-172  N.  Y.  S.  728. 

LiQUos  Tax  Law  (Ch.  34). 
Ch.  34-172  N.  Y.  S.  558,  857. 
§  8.    Amended  by  Laws  1917,  ch.  623—172  N. 

Y.  S.  428. 
S  13-172  N.  Y.  S.  480. 
§  15,  subsec.  8-172  N.  Y.  S.  428. 


Penal  Law  (Oh.  40), 

43—172  N.  Y.  S.  669. 
405—172  N.  Y.  S.  371. 

883-172  N.  Y.  S.  413. 
1140-172  N.  Y.  S.  382. 
1308-172  N.  Y.  .S.  373. 
1862-172  N.  Y.  S.  448. 
1937—172  N.  Y.  S.  382. 
1941—172  N.  Y.  S.  698. 
2145-172  N.  Y.  S.  599. 


PEB80NAL  Property  Law  (Ch.  41). 

Ch.  41.    Amended  by  I;aw8  1911,  ch.  591,  f  85, 

subsec.  2-172  N.  Y.  S.  2a"i. 
I  15-172  N.  Y.  S.  50^). 
§  16—120  N.  E.  651,  224  N.  Y.  284. 
S  31-172  N.  Y.  S.  185. 
$  41,  subsec.  3—172  N.  Y.  S.  80. 
§  05-172  X.  Y.  S.  403.  439.  715. 
S  66-172  N.  Y.  S.  40:^,  715. 
S  85-172  N.  Y.  .S.  185. 
§  96.  subsec.  4—172  N.  Y,  S.  305. 
^§  123.  124—172  N.  Y.  S.  437. 
^  145  added  by  Laws  1911,  ch.  571,  §  1—172 

N.  Y.  S.  458. 
§  146  added  by  Laws  1911,  ch.  571,  §  1—172 

N.  Y.  S.  216. 
§  150a  addod  by  Laws  1911,  ch.  571—172  N.  Y. 

S.  369. 

Prison   Law    (Ch.    43). 

Ch.  43.     Amended  by  Laws  1916,  ch.  358—172 
N.  Y.  S.  382. 


Public  Service  Commissions  I.aw  (Ch. 

2,  snbeecs.  12,  13-172  N.  Y.  S.  498. 
57—172  N.  Y.  S.  790. 
74—172  N.  Y.  S.  498. 


48). 


Real  Property  Law  (Ch.  50). 

$  38—172  N.  Y.  S.  171. 
I  103-172- N.  Y.  S.  509. 
i§  131,  140,  242-172  N.  Y.  S.  343. 
$  291-172  N.  Y.  S.  37,  448. 
§§  315,  316—172  N.  Y.  S.  448. 
I  318—172  N.  Y.  S.  37,  448. 
i  320-172  N.  Y.  S.  751. 

S  386.    Amended  by  Laws  1918,  ch.  572—172 
N.  Y.  S.  78. 

Sales  of  Goods  Act. 
See  Personal  Property  Law,  Sf  82-15a 

State  Finance  Law  (CJh.  56). 
I  44—172  N.  Y.  S.  483. 

Stock  Corporation  Law  (Ch.  59). 

18—172  N.  Y.  S.  533. 
66-172  N.  Y.  S.  641. 

»    Tax  Law  (Ch.  60). 

173a  added  by  Laws  1915,  ch.  317—172  N.  Y. 
S.  376. 
§  200-245-172  N.  Y.  S.  62. 
219j  added  by  Laws  1917,  ch.  726.     Amended 
by  Laws  1918,  ch.  271—172  N.  Y.  S.  5S2. 
220-172  N.  Y.  S.  294. 

220,  subsec.  4.    Amended  by  I>aw8  1916,  ch. 
323,  §  83-172  N.  Y.  S.  294. 
§  221b  added  by  Laws  1917,  ch.  700-172  N.  Y. 

S.  29  349. 
§  243.  '  Amended  by  Lows  1916,  ch.  551—172 

N.  Y.  S.  604. 
§  270-172  N.  Y.  S.  139. 

Tenement  House  Law  (Ch.  61). 

Ch.  61-172  N.  Y.  S.  821. 

§  2,  subsecs.  1,  2.    Amended  by  Laws  1912^  ch. 

13.  §  1—172  N.  Y.  S.  821. 
§  2,  subsec.  11—172  N.  Y.  S.  821. 

Town  Law  (Ch.  62). 
§  170,  subsec.  7—172  N.  Y.  S.  73a 

Transfer  Tax  Law. 
See  Tax  Law,  §§  220-245. 


Ch. 


Transportation  Corporatcons  Law 
(Ch.  «?). 

a3-172  N.  Y.  S,  498. 


Workmen's  Compensation  Law  (Gif.  67).     . 

Ch.  67—120  N.  K.  730.  224  N.  Y.  .321;    120  N. 

E.  735,  224  N.  Y.  326:  172  N.  Y.  S.  -SaS. 

406.   426,   430,   432.  471,  478,   482,   492. 

601.  724. 
§  2-172  N.  Y.  S.  430. 
§  2,  group  16-172  N.  Y.  S.  482. 
I  2,  grgup  22-172  N.  Y.  S.  328. 
I  2,  group  29.    Amended  by  Laws  1916,  ch.  622 

—172  N.  Y.  S.  27. 
§  2,  grottp  41-172  N.  Y.  S.  430. 
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1915,  ch.  279,  I  6,  subsec.  7—172  N.  Y.  S.  183, 
744. 


S  3,  subsec.  4.     Amended  by  Laws  1916,  cb. 

622-172  N.  Y.  S.  492. 
f  7—172  N.  Y.  S.  492. 
I  11—172  N.  Y.  S.  328.  695. 
I  15,  subsec.  3—172  N.  Y.  S.  722. 
I  16.  subsec.  4-172  N.  Y.  S.  566. 
§  18-172  N.  Y.  S.  405,  475. 
^  20—172  N.  Y.  S.  430. 
§  21—172  N.  Y.  S.  478. 
I  27-172  N.  Y.  S.  566. 
§  28--120  N.  E.  638.  224  N.  Y.  288w 

CITY  CHARTERS. 

Cohoes,  i  62-172  N.  Y.  S.  279. 

Greater  New  York,  f  83.    Laws  1901,  ch.  466— 

172  N.  Y.  S.  798. 
Greater  New  York  (I  246  added  to  I>aws  1901, 

ch.  466,  by  Laws  1907,  ch.  601,  S  1)-172 

N   Y   S   o49 
Greater  NewYork.  §  352.    Laws  1901,  cb.  466 

-172  N.  Y.  S.  401. 
Greater  New  York.  §§  825,  833.     Laws  1901, 

ch.  466-172  N.Y.  S.  796. 
Greater  New  York,  §  1172.    Laws  1901,  rh.  466 

—120  N.  E.  642,  224  N.  Y.  269;  172  N. 

Y.  S.  38. 

MUNICIPAL  COURT  CODE. 

(Laws  1915,  ch.  279.) 

§  6.  subsec.  7-172  N.  Y.  S.  183,  744. 

I  1^172  N.  Y.  S.  517.        . 

$  21-172  N.  Y.  S.  337. 

f  27,  subsecs.  1,  2—172  N.  Y.  S.  517. 

I  118-172  N.  Y.  S.  99. 

§  129-172  N.  Y.  S.  453. 

S  129,  subsec.  3-172  N.  Y.  S.  159,  744. 

§  154-172  N.  Y.  S.  183.  744. 

§§  155,  156-172  N.  Y.  S.  744. 

§  164,  subsec.  1—172  N.  Y.  S.  459. 

LAWS. 

184S,r  ch.  40-172  N.  Y.  S.  498. 

1874,  ch.  539—172  N.  Y.  8.  501. 

1S»0,  ch.  565-172  N.  Y.  S.  65. 

1890,  ch.  565,  f§  70-73—172  N.  Y.  S.  65. 

1S»2,  ch.  688,  §  57—172  N.  Y.  S.  495. 

1901,  ch.  339,  §  6.     Repealed  by  Laws  1907, 

ch.  74^-172  N.  Y.  S.  673. 
moi,  ch.  4t)6,  $  83—172  N.  Y.  S.  798. 
1901,  ch.  466  (f  246  added  by  Laws  1907,  ch. 

601,  §  1)-172  N.  Y.  S.  849. 
1901,  ch.  466,  §  352-172  N.  Y.  S.  401. 
3001,  ch.  466.  §§  825.  833—172  N.  Y.  S.  798. 
1901,  ch.  466,  I  1172-120  N.  B.  642,  224  N. 

Y.  269;  172  N.  Y.  S.  38. 

1905,  ch.  724,  §  42.     Amended  by  Laws  1906, 
ch.  314.  8  9-172  N.  Y.  S.  16. 

1906,  ch.  314,  S  9-172  N.  Y.  S.  16. 

1907,  ch.  601,  I  1-172  N.  Y.  S.  849. 
1907.  ch.  742-172  N.  Y.  S.  673. 
1910,  ch.  374r-172  N.  Y.  S.  21. 

1910,  ch.  374.  8  1—172  N.  Y.  S.  165. 

1911.  ch.  149-172  N.  Y.  8.  520. 
1911,  ch.  571-172  N.  Y.  S.  369. 

1911,  ch.  571,  i  1—172  N.  Y.  S.  216.  458. 

1911,  ch.  591,  {  S5,  subsec.  2—172  N.  Y.  S.  263. 

1912,  ch.  13,  §  1-172  N.  Y.  S.  821. 

1913,  ch.  247.  §  20.  subsec.  13—120  N.  E.  642, 
224  N.  Y.  269. 

1914,  ch.  443-172  N.  Y.  S.  80. 

172  N.Y.S.-63 


1915,  ch.  279,  §  15-172  N.  Y.  S.  517. 
1915,  ch.  279,  §  21-172  N.  Y.  S.  337. 
1915,  ch.  279,  8  27,  subsecs.  1,  2-172  N.  Y.  S. 

517. 
1915,  ch.  279,  8  118-172  N.  Y.  S.  99. 
1915,  ch.  279.  8  129-172  N.  Y.  S.  453. 
1915,  ch.  279,  8  129,  subsec.  3—172  N.  Y.  S. 

159  744 
1915,  ch.'279,'8  154-172  N.  Y.  S.  183,  744. 
1915,  ch.  279,  88  155, 156—172  N.  Y.  S.  744. 
1915,  ch.  279,  8  164,  subsec.  1—172  N.  Y.  S. 

459. 
1915,  ch.  317-172  N.  Y.  S.  376. 
1915,  ch.  531-172  N.  Y.  S.  164. 
1915,  ch.  531.  8  44—172  N.  Y.  8.  164. 

1915,  cB.  579-172  N.  Y.  S.  382. 
1«15,  eh.  580-172  N.  Y.  8.  247. 

1916.  ch.  164—172  N.  Y.  8.  540. 
.1916,  ch.  323,  8  83—172  N.  Y.  8.  294. 

1916,  ch.  358-172,  N.  Y.  8.  382.. 
1916,  ch.  358.  8  18-172  N.  Y.  8.  382. 
1916,  ch.  454—172  N.  Y.  8.  52. 
1916.  oh.  551—172  N.  Y.  8.  604. 

1916.  ch.  622-172  N.  Y.  8.  27.  492. 

1917.  ch.  204-172  N.  Y.  S.  40. 
1917,  ch.  623—172  N.  Y.  8.  428. 
1917,  ch.  700-172  N.  Y.  8.  29.  .^49. 
1917,  ch.  705—172  N.  Y.  8.  566. 
1917.  ch.  726-172  N.  Y.  8.  582. 

1917,  ch.  786,  8  1-172  N.  Y.  8.  590. 

1918.  ch.  53—172  N.  Y.  S.  52. 
1918,  ch.  252,  8  6-172  N.  Y.  8.  590. 
1918,  ch.  271—172  N.  Y.  8.  582. 
1918.  ch.  315-172  N.  Y.  8.  293. 
1018.  ch.  572-172  N.  Y.  8.  78. 
1918,  ch.  572,  8  379-172  N.  Y.  8.  7a 

STIPULATIONS. 

Sec  Courts,  <g=s>189,  190. 

^=»3  (N.Y.)  A  record  stipulation  as  to  the  ob- 
ject of  Sanitary  Code  of  Board  of  Health  of 
City  of  New  York,  8  117  requiring  disclosure 
of  ingredients  of  patent  medicines,  does  not 
bind  the  court,  since  a  statute  cannot  be  de- 
clared invalid  by  consent  of  the  parties. — E. 
FouKera  &  Co.  v.  City  of  New  York,  120  N. 
E.   642. 

©»I4(4)  (N.Y.Sup.)  Under  stipulation,  in  ac- 
tion for  rent  of  Pennsylvania  property,  that  an- 
swer, pleading  eviction  and  the  law,  be  deemed 
to  refer  to  the  laws  of  New  York  and  Pennsyl- 
vania, defendant  conceding  he  relies  on  no  stat- 
utory law  of  that  state,  both  parties  could  in- 
troduce evidence  of  what  would  or  would  not 
constitute  eviction  under  Pennsylvania  laws.— 
Galland  v.  Shubert  Theatrical  Co.,  172  N.  Y. 
8.  775. 

€=9  16  (N.Y.Sup.)  Where  parties  consented  that 
case,  reserved  >?enerally,  might  be  restored  to 
trial  calendar  for  trial  on  February  21st,  as 
fixed  by  stimulation,  fixing  by  court  of  its  own 
motion  of  February  28th  for  trial  was  not  by 
defendant's  consent  or  upon  notice,  so  that  in- 
quest taken  on  such  date,  defendant  failing  to 
appear,  was  unauthorized,  and  judgment  void. 
— Clarrisio  v.  Coney  Island  &  B.  R.  Co..  172  N. 
Y.  8.  183. 
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STREET  RAILROADS. 

Sec  Damages,  ^=s>32;  Electricity,  ^=3»3;  Eq- 
uity, ^=»65;  Negligence,  <g=»23,  136;  Plead- 
ing, ^3>428;   Trial,  <8=5>162,  191. 

U.   BEOUUiTION  AND  OPERATION. 

<e=>70  (N.Y.Sup.)  On  applications  by  Public 
Service  Commission,  under  Public  Service  Com- 
missions I>aw,  $  57,  for  mandamus  to  enforce 
its  order,  made  February  8,  1917,  requiring  re- 
spondents collectively  to  procure  and  place  in 
operation  on  surface  traction  lines  250  cars, 
held,  that  said  order  bad  not  been  revoked  by 
subsequent  order,  but  simplv  modified  as  to  time 
for  compliance.— Public  Service  Commission, 
First  Dist,  v.  Brooklyn  Heights  R.  Co.,  172 
N.  Y.  S.  790. 

Respondents  were  not  in  a  position  to  urge 
that  it  would  be  inequitable  to  enforce  such  or- 
der because  of  existing  market  conditions  due 
to  recent  state  of  war.~Id.  _ 
<e=5>86(l)'  (N.Y.Sup.)  Thougff  sidewalk  was 
80  situated  that,  during  freezing  rainstorm, 
rain  formed  thereon,  froze,  and  made  sidewalk 
slippery,  elevated  railroad,  whose  leader,  run- 
ning down  stairway  to  sidewalk  to  discharge 
water  into  street,  was  defective,  and  permitted 
water  to  drop  and  freeze  on  sidewalk,  adding 
to  ice  and  aggravating  dangerous  condition, 
was  liable  for  injuries  to  person  slipping  on 
ice. — Dow  V.  Interborough  Rapid  Transit  Co., 
172  N.  Y.  S.  623. 

<&=>98(7)  (N.Y.Sup.)  Where  plaintiff,  in  action 
for  injuries  in  collision  with  street  car,  stated 
that  he  saw  the  car  approaching,  started  across 
the  street,  and  was  struck  by  the  car,  he  could 
not  recover. — Fortunato  v.  Union  Ry.  Co.  of 
New  York  City,  172  N.  Y.  S.  119. 
^=>98(8)  (N.Y.Sup.)  A  pedestrian,  crossing  a 
car  track,  is  bound  to  look  out  for  his  own 
safety,  and  cannot  recover  if  he  proceeds  heed- 
lessly, relying  upon  the  care  of  the  motorman  to 
avoid  collision. — Fortunato  v.  Union  Ry.  Co.  of 
New  York  City,  172  N.  Y.  S.  119. 
<g=»98C9)  (N.Y.Sup.)  If  decedent  stepped  on 
street  railroad  track  from  behind  elevated  rail- 
road ijillar  in  middle  of  block  when  car  was 
only  SIX  or  eight  feet  from  him  and  approach- 
ing rapidly,  he  was  not  free  from  contributory 
negligence. — Perel  v.  New  York  Rys.  Co.,  172 
N.  Y.  S.  844. 

^=»II2(2)  (N.Y.Sup.)  The  mere  fact  that  a  pe- 
destrian was  struck  by  a  street  car  does  not  in 
itself  show  that  he  exercised  care,  or  that  the 
motorman  was  negligent.— Fortunato  v.  Union 
Ry.  Co.  of  New  York  City,  172  N.  Y.  S.  119. 
(d=>M2(3)  (N.Y.Sup.)  To  sustain  recovery  by 
pedestrian,  struck  oy  street  car,  he  must  show 
that,  before  starting  across  the  street,  he  look- 
ed in  both  directions,  that  no  car  was  approach- 
ing within  such  distance  or  at  such  speed  *as  to 
cause  reasonable  apprehension  of  collision,  and 
that  the  motorman  by  exercise  of  reasonable 
care  could  have  avoided  a  collision.— Fortunato 
V.  Union  Ry.  Co.  of  New  York  City,  172  N.  Y. 
S.  119. 

^=>II3(1)  (N.Y.Sup.)  In  jitney  bus  passenger's 
action  against  street  railroad  for  injuries  when 
bus  was  struck  by  street  car,  evidence  that  the 
bus  and  the  car  were  racing,  and  that  the  bus 
skidded  and  struck  a  telephone  pole,  was  admis- 
sible on  the  question  whether  there  was  a  colli- 


sion.—Piper  V.  New  York  State  Rys.,  172  N. 
Y.  S.  838. 

<8s>n4(4)  (N.Y.Sup.)  Evidence  held  to  show 
that  ice  on  sidewalk  on  which  plaintiff  slip- 
ped was  formed  in  part  from  water  that  leak- 
ed from  defective  leader  running  down  stairway 
of  defendant  elevated  railroad.— Dow  v.  Inter- 
borough Rapid  Transit  Co.,  172  N.  Y.  S.  623. 
<S=»II4(10)  (N.Y.Sup.)  Where  the  speed  of  a 
street  car  between  crossings  was  not  excessive 
for  that  locality,  the  mere  fact  that  a  pedes- 
trian was  struck  while  crossing  the  street  in  the 
middle  of  the  block  after  he  had  stepped  on  the 
track  from  behind  an  elevated  railroad  pillar, 
when  the  car  was  only  six  or  eight  feet  from 
him,  did  not  show  negligence;  there  having 
been  no  change  in  the  speed  of  the  car.— Perel 
v.  New  York  Rys.  Co.,  172  N.  Y.  S.  844. 
^=s>l  14(19)  (N.Y.Sup.)  In  action  for  injuries  to 
pedestrian  in  collision  with  street  car,  his  state- 
ment that  he  had  plenty  of  time  to  cross  was 
a  mere  conclusion,  and  did  not  establish  that 
the  accident  could  have  been  avoided  by  the 
exercise  of  reasonable  care  by  the  motorman. — 
Fortunato  v.  Union  Ry.  Co.  of  New  York  City, 
172  N.  Y.  S.  119. 

^=9 1 18(1)  (N.Y.Sup.)  Where  complaint  alleged 
that  jitney  bus  in  which  plaintiff  rode  was 
struck  by  street  car,  instruction  that  if  the  car 
approached  silently,  so  as  to  create  situation  of 
sudden  peril,  the  bus  driver  could  in  emergency 
use  his  best  judgment,  was  error,  as  submitting 
theory  of  negligence  not  alleged.— Piper  ▼.  New 
York  Stote  Rys.,  172  N.  Y.  S.  838. 

STRIKES. 

See  Damages,  #=>70,  80;  Master  and  Servant, 
<@=>73;   Sales,  €=»l72;   War,  <S=>4. 

STRUCTURAL  REPAIRS. 

See  Landlord  and  Tenant,  «=>152,  172,  188. 

SUBROGATION. 

<©=>7(1)  (N.Y.Sup.)  Plaintiff,  surety  on  bond  of 
an  employ6  in  office  of  city  chamberlain,  which 
paid  city  its  loss  due  to  employe's  drawing 
checks  payable  to  fictitious  payees,  would  be 
subrogated  to  city's  rights  against  defendant 
bank,  which  paid  check;  the  bond  running  to 
the  chamberlain  individually  and  the  city. — Na- 
tional Surety  Co.  v.  National  City  Bank  of 
Brooklyn,  172  N.  Y.  S.  413. 
<©=»33(1)  (N.Y.Sup.)  The  doctrine  of  subroga- 
tion gives  to  the  surety,  who  has  paid  the  debt 
of  his  principal,  not  alone  all  the  rights  and 
remedies  that  the  creditor  would  have  against 
the  principal,  but  also  all  the  right  or  reme- 
dies that  the  creditor  would  have  against  all 
persons  liable  for  the  debt. — National  Surety 
Co.  v.  National  City  Bank  of  Brooklyn,  172  N. 
Y.  S.  413. 

SUBWAYS. 

See   Municipal   Corporations,   ^=»394;     Trial, 
<S=»3r)l. 

SUMMARY  PROCEEDINGS. 

See  Criminal  Law,  «aB»13. 
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SUNDAY. 

Soe  Intoxicating  Liqaors,  ^=s>88. 

<S=32  (N.Y.Sp.Sess.)  Penal  Law,  §  2145,  pro- 
hibiting fishing,  hunting,  and  piibUc  sports  on 
Bunday,  is  remedial,  and  full  effect  must  be  giv- 
en to  the  general  terms  of  the  description  of 
prohibited  acts  therein  contained.— People  v. 
Ebbets.  172  N.  Y.  S.  599. 
<S=:96(2)  (K.Y.Sp.Sess.)  A  public  ball  game 
conducted  on  Sunday  is  unlawful,  under  Penal 
Law,  §  2145.— People  v.  Ebbets,  172  N.  Y.  S. 
599. 

Where  the  public  is  invited  to  attend  a  ball 
game  on  Sunday,  Penal  Law,  §  2145,  prohibiting 
public  sports  on  Sunday,  is  violated,  although 
no  admission  fee  is  charged.— Id. 

That  the  proceeds  of  a  Sunday  ball  game  was 
devoted  to  patriotic  purposes  connected  with 
the  war  does  not  take  it  out  of  Penal  Law,  { 
2145,  prohibiting  public  sports  on  Sunday.— Id. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Ezecation,  <8=3402-417. 

TAXATION. 

See  Constitutional  Law,  ^3»283;  Eminent  Do- 
main, €ss>154;  Internal  Revenue;  Intoxicat- 
ing Liquors,  <8=s>38,  66,  88,  106.  146;  Manda- 
mus, <9sdl2,  16;  Pleading,  <&=»279;  Schools 
and  School  Districts,  «=>108. 

HI.   LIABHiITT  OF  PERSONS  AND 
P&OPE&XY. 

,  Property  In  Gea* 


(A) 


ermU 


^s»l03  (N.Y.Sup.)  An  order  by  plaintiff  on  a 
broker  to  deliver  certain  stock  to  defendants* 
testate,  also  a  broker,  and  a  written  receipt  in 
general  terms  b^  testate  for  the  stock,  do  not  on 
their  face  constitute  a  *' transfer  of  stock,"  with- 
in Tax  Law,  §  270,  requiring  the  payment  of  a 
tax  and  the  affixing  of  a  stamp  as  evidence  of 
audi  paymetLt.~Noble  v.  Haff,  172  N.  Y.  S.  139^ 

CD)  Exemptions. 

4&s>237  (N.Y.Snp.)  Under  Tax  Law,  §  219j,  as 
added  by  Laws  1917,  c.  726,  and  amended  by 
Laws  1918,  c.  271,  other  machinery  than  boil- 
ers, elevators,  etc.,  which  can  be  detached  from 
the  building  of  a  manufacturing  corporation 
without  serious  injury  thereto  is  exempt  from 
taxation.— People  ex  rel.  General  Chemical  Co. 
V.  Cantor,  172  N.  Y.  S.  582. 

V.  LEVY  ANB  ASSESSlflENT. 
(C)  Mod«  of  Asaesameat  In   Genernl. 

^=»355  (N.Y.Sup.)  Real  and  personal  property 
are  each  to  be  assessed  at  the  full  value,  but 
the  owner  of  personalty  is  allowed  a  deduc- 
tion from  its  value  to  the  extent  of  his  just 
debts.-"l4  re  Knapp,  172  N.  Y.  S.  376. 

(F)  KannlUntlon  of  Assessments. 

«B»450(4)  (N.Y.Sup.)  Evidence  held  sufficient 
to  justify  determination  of  state  tax  commis- 
sion,   readjusting  equalised  values  of  various 


towns  of  county.— People  ex  rel.  Delaware 
County  V.  State  Tax  Commission,  172  N.  Y.  S. 
445. 

(G)  ReTtewy  Correction,  or  Setting   Aside 
of    AssesMment. 

<8cs9470  (N.Y.Sup.)  Laws  1911,  e.  149,  relating 
to  assessment  of  land  i>elonging  to  the  state  in 
the  county  of  Rockland,  though  it  refers  to 
Education  Law,  §  440,  and  makes  the  provi- 
sions of  such  statute  applicable  in  the  assess- 
ment levy,  and  collection  of  school  taxes  in 
such  county,  does  not  make  such  law  applicable 
to  assessments  for  state,  county,  town,  and 
village  taxes,  or  empower  state  comptroller 
to  arbitrarily  reduce  such  assessment  made  on 
state  land.— People  ex  rel.  Board  of  Sup'rs  of 
Rockland  County  v.  Travis,  172  N.  Y.  S.  520. 
€=»493(1)  (N.Y.Sup.)  Tax  Law,  §  178a  as  add- 
ed by  Laws  1915,  c.  317,  providing  that,  if  the 
tax  commission  shall  have  reason  to  believe  an 
assessment  roll  shows  ^undervaluation,  etc., 
sufficient  to  make  it  inequitable  as  between 
owners  of  real  property,  etc.,  they  may  have  a 
review  under  oi^er  of  a  justice  of  the  Supreme 
Court,  etc.,  applies  only  to  assessment  of  real 
property.— In  re  Knapp,  172  N.  Y.  S.  876. 

VII.   PAYMENT  AND  BEFUNDING  OR 
RECOVERY  OF  TAX  PAID. 

<S=>533  (N.Y.Sup.)  Tax  Law,  §  270,  barring  ac- 
tions based  on  stock  transfers  for  which  stamp 
tax  has  not  been  paid,  does  not  preclude  an  ac- 
tion for  conversion  against  a  custodian  or 
Cilee.-Noble  v.  Haff,  172  N.  Y.  S.  139. 

Xin.  LEGACY.  INHERITANCE,  AND 
TRANSFER  TAXES. 

<S=>859(1)  (N.Y.SurO  Tax  Law,  S  221b.  added 
b^  Laws  1917,  c.  700,  providing  for  an  addi- 
tional tax  on  investments  in  certain  cases,  held 
to  constitute  a  discrimination,  and  not  a  classifi- 
cation, and  repugnant  to  the  Constitution,  in 
that  it  deprives  of  their  property  individuals 
who  succeed  to  property  or  particular  individ- 
uals, who  have  not  stamped  their  securities  or 
paid  a  personal  tax^^In  re  Watson's  Estate,  172 
N.  Y.  S.  29. 

<@=a>859(l)  (N.Y.Sur.)  Tax  Law,  {  221b.  adde<l 
by  Laws  1917,  c.  700,  providing  additional  tax 
on  investment  in  certain  cases,  held  unconsti- 
tutional.—In  re  Wright's  Estate,  172  N.  Y.  S. 
849. 

<^»'8e7(l)  (N.Y.Sur.)  Under  Tax  Law,  §  220. 
as  to  transfer  taxes,  where  nonresident  left 
within  the  state  moneys  amounting  to  $25,000, 
one-fourth  of  which  constituted  a  chattel  mort- 
gage loan  account,  that  part  was  subject  to 
transfer  tax,  and  the  balance,  used  for  personal 
expenses  and  investments^  was  exempt. — In  re 
Tolman's  Estate,  172  N.  Y.  S.  294. 

Where  nonresident  died  leaving  notes  which 
where  given  by  a  manufacturing  corporation, 
the  notes  were  not  subiect  to  transfer  tax,  in 
view  of  Tax  Law,  f  220,  subd.  4,  as  amended 
by  Laws  1918,  c.  323,  f  88.— Id. 

Where  a  nonresident  nad  a  note  given  in  Chi- 
cago for  a  personal  loan,  its  amount  was  not 
capital  invested  in  business  in  the  state  of  New 
York,  and  it  was  not  taxable  under  the  trans- 
fer tax  law.— Id. 

Where  decedent  had  sold  his  business  in  Chi- 
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cago,  taking  a  note  for  $300,000,  of  which  $55,- 
000  remained  unpaid  at  his  death,  the  amount 
due,  representing  actual  consideration  for  the 
sale,  was  not  capital  invested  in  business  in 
New  York,  and  was  not  subject  to  transfer  tax. 
-Id. 

<®=»867<1)  (N.T.Sur.)  The  residence  of  a  tes- 
tatrix, born  in  Californi*  and  who  lived  there 
witli  her  husband,  and  who,  on  a  visit  to  New 
York  City,  where  she  owned  a  leased  house, 
made  a  will  describing  herself  as  residing  at 
the  house,  was  established  by  that  of  her  hu8< 
band,  and  she  was  a  nonresident  of  the  state 
of  New  York;  Tax  Law,  §  248,  as  amended  by 
Laws  1916,  c.  551,  relating  to  residence,  not 
applying,  in  view  of  husband's  survival.— In  re 
Bain's  Estate,  172  N.  Y.  S.  604. 
«©=»879(1)  (N.Y.Sup.)  Where  testator  made 
bequest  to  wife,  pursuant  to  and  in  full  fiiatis- 
faction  of  the  covenants  of  an  antenuptial 
agreement  wherein  he  had  agreed  to  give  wife 
sum  so  bequeathed,  the  bequest  was  not  sub- 
ject to  transfer  tax,  having  been  made  in  con- 
sideration of  marriage,  and  not  in  contempla- 
tion of  death.— In  re  Vanderbilt's  Estete,  172 
N.  Y.  S.  511. 

<S=>879(1>  (N.Y.Sur.)  The  interest  of  deceas- 
ed partner  in  the  good  "will  of  a  partnership 
passed  to  the  surviving  members  upon  dece- 
dent's death,  and  is  taxable  at  its  valae,  even 
though  the  agreement  that  it  would  become  the 
property  of  the  survivors  *'without  any  com- 
pensation" was  for  a  valuable  consideration. — 
In  re  Hellman's  Estate,  172  N.  Y.  S.  671. 
<©=»895(1)  (N.Y.Sur.)  The  interest  of  the  de- 
ceased partner  in  the  partnership's  good  will 
is  measured  by  the  extent  of  his  right  to  par- 
ticipate in  the  profits,  on  which  the  value  of 
the  good  will  is  largely  based.— In  re  Hellman's 
Estate,  172  N.  Y.  S.  671. 

<g=>895(6)  (N.Y.Sur.)  Under  the  Transfer  Tax 
l>flw,  decedent's  property  is  to  be  treated  in  the 
form  in  which  he  left  it,  and  no  deduction  is  to 
be  made  from  personalty  because  of  a  mortgage 
on  devised  land  in  another  jurisdiction.- In  re 
Vanderbilt's  Estate,  172  N.  Y.  S.  62. 

TELEGRAPHS  AND  TELEPHONES. 

II.   R£0Ut.ATI01f  AKD  OPERATION. 

^=»47  (N.Y.Sup.)  A  cable  transfer  is  a  credit  for 
a  sum  of  monev  payable  at  the  place  indicated ; 
the  term  "cable  transfer"  precluding  the  idea 
'  that  an  actual  transfer  of  money  is  contem- 
plated.—Oshinsky  V.  Taylor,  172  N.  Y.  S.  231. 

Where  a  cable  transfer  is  sold,  the  money  paid 
the  seller  becomes  his  property  at  the  time  of 
the  sale;  the  transaction  being  completed  at 
that  time,  and  the  buyer  receiving  in  consider- 
ation thereof  the  obligation  of  the  seller  to  pay 
payee  the  equivalent  in  foreign  money. — Id. 

Where  cable  transfer  is  sold,  and  no  time  fix- 
ed for  payment  to  payee,  the  seller  must  make 
such  payment  within  a  reasonable  time,  and,  if 
this  cannot  be  done,  mdst  hold  the  money  sub- 
ject to  the  order  of  the  sender,  and,  if  demanded, 
return  it,  or  its  then  value,  within  «  reasona- 
ble time  after  demand.— Id. 

In  action  against  seller  of  cable  transfer,  upon 
his  failure  to  make  payment  to  payee,  or  return 
money  to  sender,  evidence  that  seller  toll  buyer 
at  time  of  sale  that  money  would  be  paid  within 


three  or  four  days,  or  retumed,  held  some  evi- 
dence of  what  a  reasonable  time  in  which  to 
make  such  payment  would  be,  where  no  such 
time  wa«  fixed  at  time  of  sale.— Id. 

In  action  against  seller  of  cable  transfer,  who 
had  neither  made  payment  to  payee  nor  return- 
ed money  to  sender,  seller  held  prima  facie  in 
default,  where  there  was  evidence  that  a  rea- 
sonable time  had  elapsed  filnce  sale. — Id. 

In  action  against  seller  of  cable  transfer  upon 
his  failure  to  make  payment  to  payee  or  return 
money  to  sender,  the  burden  of  proof  on  the 
whole  case,  where  evidence  was  all  in,  was 
upon  the  plain tiflF.— Id. 

In  action  against  a  seller  of  cable  transfer, 
where  seller  had  neither  made  payment  to  payee 
nor  returned  money  to  sender  within  reasonable 
time,  proof  that  the  failure  to  make  such  pay- 
ment was  due  to  war  or  other  conditions,  and 
not  the  result  of  negligence,  might  have  excused 
such  nonpayment. — Id. 

In  action  against  seller  of  cable  transfer,  who 
had  neither  paid  payee  nor  returned  money  to 
sender,  that  seller  had  made  offer  on  December 
10,  1917.  to  return  to  sender  600  rubles,  the 
value  of  the  money  December  23, 1916,  the  time 
of  the  sale,  was  immaterial.— Id. 

TENDER. 

See  Bankruptcy.  «»268:  Contracts,  <S=s>2e6; 
Landlord  and  Tenant,  ^s>48:  Sales.  ^=s>391; 
Vendor  and  Purchaser,  €=»27a,  33d,  344. 

TENEMENT  HOUSE  UW. 

See  Health,  ^=>32;  liEndlord  and  Tenant,  <@=> 
169. 

THEATERS  AND  SHOWS. 

See  Corporations,  ^=»448;  Damages,  ^=»40, 
45,  190;  Fraud.  €=>18;  Landlord  and  Ten- 
ant, «=9l52:  Master  and  Servant,  <©=>19; 
Sunday,  €?=»2,  6. 

THREATS. 

See  Criminal  Law,  ^=s>5dl,  635;  Specific  Per- 
formance, ^=:986; 

THRIFT  STAMPS. 

See   Schools   and   School   Districts,   ^=3141. 

TIME. 

See  Account  Stated,  ^=»e;  Appeal,  ^=>348, 
387;  Attachment,  <€P=>136;  Banks  and  Bank- 
ing, «g=>188M!;  Bills  and  Notes.  <©=s>404;  Car- 
riers, <S=>99,  213;  Chattel  Mortgages,  <S=> 
102,  201;  Clerks  of  Courts,  <@=»6T;  Consti- 
tutional Law.  ^=>277;  Corporations,  ^=» 
448,  522,  618,  626;  Courts,  <©=>180.  190: 
Criminal  Law^  €=»823;  Injunction,  ^=9136: 
Intoxicating  Liquors,  ^=>37;  Jury,  ^=>25, 
31;  Landlord  and  Tenant,  ^c»202;  Limita- 
tion of  Actions,  ^=»195;  lx»gs  and  Logging, 
^=>3;  Marriaee,  ^=»11;  Master  and  Serv- 
ant, <@=>19,  361;  Mechanics'  Liens,  ®=>211; 
Municipal  Corporations,  <£=»719,  792;  New 
Trial.  «k>117,  158;  Perpetuities,  ^s»6; 
Pleading,  <§(==>  3.33;  Records,  ^=>6;  Sales, 
<S;=9l72,  273,  479;  Stipuladonti*  «!s»16;  Street 
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*    Railroads.    *»70;     Telegraphs    and    Tele- 
phones,  «s»47;     Trial,   «3»4;    Vendor  and 
Purchaser,  «=»35,  144^  339.  344;   Wills,  «=> 
316,  634. 
^=>e  (X.Y.)  A  "week"  is  properly  the  time  be- 
tween midnight  (Xi  Saturday  and  the  saine  hour 
OD  the  next  succeeding  Saturday ;   but  the  term 
is  ako  applied  to  any  period   of  7   sucoessive 
day8.-In  re  Wright's  Will,  120  N.  B.  725. 

TORTS. 

See  Colleges  and  Universities.  «=»!:    Courts, 

^==>14:   Fraud.  ^ss^l&-59;  label  and  Slander, 

^=>7-123;     Malicious    Prosecution.     ^s»47; 

Municipal  Corporations,  «=>71>^822;  Trover 

and  Conversion;    War,  ^»4. 

49=s»IO  (X.Y.Sup.)  Ordinarily   it  is   permissible 

for  an'employfi  to  urge  other  employes  to  quit 

work  together,  or  to  threaten   their  employer 

with   such    action,    unless   their   demands    are 

granted,  thus  doing  in  combination  what  each 

might  lawfully  do  himself.— Rosenwasser  Bros. 

V.  Pepper.  172  N.  Y.  S.  310. 

Ordinarily  a  labor  union  may  induce  or  per- 
suade the  employes  in  a  business  conducted  by 
the  owner  as  an  open  or  a  nonunion  shop  to 
bocorae  members  of  the  union,  and  to  strike  to 
compel  the  owner  to  conduct  his  business  as  a 
union  shop.— Id. 

TOWNS. 

See  Kminent  Domain,  <&»84;  Highways.  <^ 
1H7,  197,  211;  Navigable  Waters,  <&=»38.  39, 
43:    Taxation,  «=»450. 

III.  PROPERTY,  CONTRACTS,  AlTO 

IiIABHilTIES. 

^=:>43  (N.Y.Sup.)  When  a  justice  of  the  peace 
acts  as  a  magistrate,  and  issues  a  warrant  as 
prescribed  in  Code  Cr.  Proa  §  147,  he  is  not 
acting  as  a  member  of  thi?  town  board,  and  does 
not  represent  the  town,  and  is  not  entitled,  un- 
der Town  liaw,  §  170.  subd.  7,  to  reimbursement 
for  expenses  incurred  in  successfully  defenumg 
himself  against  a  suit  for  false  impnaonment- 
Colvin  V.  Town  of  Brant,  172  N.  Y.  S.  738. 

TRADE-MARKS  AND  TRADE-NAMES. 

IV.  IHTRIMOEMEHT  AND  UNFAIR 

COMPETITION. 
(A)  Wliat  Constitutes   Inlrinarement. 

^=»59(1)  (N.Y.Sup.)  The  use  of  the  words 
"Sweet  Kiss,"  as  the  distinguishing  feature  of 
labels  attached  to  boxes,  bottles,  and  jars  con- 
taining talcum  powders,  face  powders,  and  per- 
fumes, was  an  invasion  of  the  rights  of  man- 
ufacturer of  similar  goods,  who  had  registered 
and  for  vears  had  used  the  trade-mark  "Swyt- 
Kisse."— Julius  Kalish,  Inc.,  v.  Harper,  172  N. 
Y.  S.  470. 

^=»65  (N.Y.Siap.)  In  action  to  enjoin  mfnnge- 
ment  of  trade-mark,  it  is  unnecessary  to  prove 
deception;  the  right  to  the  injunction  suflS- 
dently  appearing,  when  it  is  shown  that  there 
has  been  an  unlawful  invasion  of  plaintiff's 
property  rights  in  Its  trade-mark.— Julius  Ka- 
Ush,  Inc.,  y.  Harper,  172  N.  Y.  S.  470. 


(B)  IBVkat  Competttloii  Valawfal. 

<9=>72  (N.Y.Sup.)  Agricultural  Law.  S  36,  for- 
bidding use  of  or  traflSc  in  marked  milk  bottles 
belongmg  to  another  without  his  consent,  cov- 
ers two  distinct  classes,  dealers  and  shippers; 
but  a  "dealer"  need  not  be  one  who  ships 
milk.-People  ▼.  Strutowski,  172  N.  Y.  S.  560. 

TRADE  UNIONS. 

See  Injunction,  4fss>  101;  Master  and  Servant, 
^5s>339;    Torts,  <$=s>10;    War,  €=>4. 

TRADING  WITH  THE  ENEMY. 

See  War,  «=s>4,  15. 

TRANSFER  TAX. 

See  Taxation,  «=>879. 

TREASON. 

See  Constitutional  Law,  <@=»90. 

TRESPASS. 

See  Logs  and  Logging,  «=>3;  Navigable  Wa- 
ters. €=>38;  Schools  and  School  Districts, 
C=>lCl. 

TRIAL. 

See  Costs;  Courts,  «=»189,  190;  Criminal 
I^w,  €=»751-867 ;  Jury ;  New  Trial :  Roter- 
ence ;    Venue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal. 

I.  NOTICE  OF  TRIAL  AND  PRELIMI- 
NAR7  PROCEEDINGS. 

<©=>4  (N.Y.Sup.)  By  Code  Civ.  Proc.  §§  9C6. 
967,  where  there  arises  an  issue  of  law  and 
an  issue  of  fact,  defendant  having  demurred  to 
the  complaint,  the  issue  of  law  must  be  tried 
first,  unless  the  court  directs  otherwise.-— Mu- 
nicipal Gas  Co.  of  City  of  Albany  v.  Public 
Service  Commission,  Second  Dist.,  172  N.  Y. 
S.  563. 

III.  COURSE  Ain>   CONDUCT  OF 
TRIAI.  IN  GENERAL. 

<8s»25(6)  (N.Y.Sup.)  In  an  action  on  a  note 
given  as  part  payment  on  a  conditional  sale 
contract,  where  the  answer  contained  a  general 
denial,  failure  of  consideration,  and  misrepre- 
sentations, as  well  as  a  counterclaim,  granting 
the  defendant,  over  plain tilTs  objection,  the 
right  to  open  and  close,  was  error.— Hirsh  v. 
Herman,  172  N.  Y.  S.  133. 

IV.   RECEPTION  OF  EVIDENCE. 

(A)  Introduction,  Oft<er,  anA  Admlsiilon  of 
ETldence  tn  General. 

^==>48  (N.Y.Sup.)  Letter  claimed  to  show 
agent's  authority  is  admissible,  so  far  as  show- 
ing authority,  and,  it  confidential  matters  are 
stated  therein,  outside  of  issue  of  authority,  they 
may  be  omitted  from  the  evidence— Wehlen  v. 
Frankfort  General  Ins.  Co.,  I7li  N.  Y.  S.  717. 
<$=:>53  (N.Y.Sup.)  Where  defendant  brewery, 
,  when  its  motion  to  dismiss  at  close  of  plaintiff's 
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case  was  ov^imled,  rested  upon  its  exceptions 
to  ruling,  and  took  no  further  part  in  the  case, 
evidence  thereafter  introduced  by  the  other  de- 
fendant could  not  be  considered  by  jur^  in  pass- 
ing on  brewery^s  negligence,  there  being  no  is- 
sue between  defendants. — Thomas  v.  Nassau 
Klectric  R.  Co.,  172  N.  Y.  S.  817. 

(B)  Order    of    Proof,    Rebuttal,    and    Re- 

opening Case. 

<SS5>63(3)  (N.Y.Snp.)  Others  may  not  testify  in 
rebuttal  to  a  conversation  between  defendant 
and  plaintiff's  wife,  which  she  testified  to  as 
establishing  the  agreement  relied  on  by  plain- 
tiff; such  testimony  being  part  of  plaintiff's 
case.— Reiche  v.  Gleicher,  172  N.  Y.  S.  200. 

(C)  Objeotlonsy  Motions  to  Strike  Out,  and 

KxceptlonH. 

^=>89  (N.Y.Sup.)  The  court  must  protect  those 
who  cannot  protect  themselves  against  slander- 
ous and  libelous  charges  gratuitously  made  in 
judicial  proceedings,  and  an  affidavit  so  made 
against  one  not  present  will  be  canceled  from 
the  record  as  scandalous. — In  re  Tyrrell's  Will, 
172  N.  Y.  S.  638. 

C=s>98  (N.Y.Sup.)  Where,  after  one  witness  had 
denied  that  defendant's  son  was  present  at  a 
conversation,  and  on  his  being  asked  to  testify 
to  the  conversation,  objection,  *'Not  proper  re- 
buttal," was  sustained,  the  court's  statement, 
"The  same  ruling,"  when  another  witness  was 
called,  and  it  was  stated  that  it  was  proposed  to 
show  by  her  that  she  was  present  at  the  con- 
versation, relates  only  to  testifying  to  the  con- 
versation, and  does  not  exclude  testimony  of 
absence  of  son.— Reiche  v.  Gleicher,  172  N.  Y. 
S.  200. 

VI.   TAKING    CASE    OR   QUESTION 
FROM  JURT. 

(A)   Clneatlona  of  La^vF   or  of  Fact  In  Gen« 
ernl. 

^=»I39(1)  (N.Y.Sup.)  In  action  for  servant's 
wrongful  discharge,  even  if  plaintiff's  testimony 
on  direct  examination  that  he  was  unable  to  se- 
cure other  employment  for  three  months  was 
plainly  incredible,  his  failure  in  the  attempt  to 
anticipate  the  defense  of  failure  to  obtain  em- 
ployment did  not  have  the  effect  of  establishing 
the  defense,  so  that  such  issue  was  not  for  the 
jury,  there  being  no  other  evidence  thereon. — 
Rosen  v.  Druss,  172  N.  Y.  g.  332. 
^f=>{4\  (N.Y.Sup.)  Where  purchaser  of  note 
was  related  to  an  officer  of  payee  corporation- 
had  no  apparent  large  means,  was  not  engaged 
in  the  business  of  discounting  notes,  and  did 
not  know  the  maker  of  the  note,  the  court 
erred  in  not  submitting  the  question  of  good 
faith  to  the  jury,  although  plaintiff's  testimony 
that  he  was  a  purchaser  in  good  faith  was  not 
contradicted.— Breakstone  v.  Wolfinger  &  Las- 
berg  Bldg.  Co.,  172  N.  Y.  S.  158. 

(C)  DUmlsRal  or  Nonsnlt. 

<Sk=»l62  (N.Y.Sup.)  In  action  for  injuries  sus- 
tained by  passenger  on  street  car.  it  was  error, 
after  plaintiff  had  testified  that  she  was  shock- 
ed, to  refuse  to  permit  her  to  show  that  the 
physical  injury  alleged  was  the  result  of  such 
shock,  and  dismiss  her  suit. — Parcti  v.  New 
York  Rys.  Co.,  172  N.  Y.  S.  388. 


TH.   INSTRUCTIONS   TO   JURT.       . 
(A)  Province  of  Conrt   and  Jvrr   In  Ctoa- 
eral« 

^191(8)  (N.Y.Sup.)  in  action  against  street 
railroad. for  death  on  track,  railroad's  request  to 
charge  that  if  jury  found  decedent  stepped  on 
track  in  middle  of  block,  and  when  car  was  only 
six  or  eight  feet  from  him,  and  approaching 
rapidly,  plaintiff  could  not  recover,  held  im- 
properly refused  on  ground  it  involved  measure- 
ments, since  it  was  conditioned  on  jury  finding 
in  accordance  with  the  measurements  suggested, 
as  to  which  there  was  ample  evidence  to  war- 
rant a  finding.-— Perel  v.  New  York  Rys.  Co., 
172  N.  Y.  S.  844. 

(D)  Applicability   to   Pleadlngr*   and   ESrl- 
dence. 

<S=»252(10)  (N.Y.Sup.)  In  action  for  damages 
from  rough  handling  by  ticket  chopper  of  de- 
fendant transit  company,  where  there  was  no 
evidence  that  ticket  chopper  entertained  any 
doubt  with  respect  to  whether  plaintiff  had 
deposited  good  ticket  or  desired  time  to  in- 
vestigate the  matter,  it  was  error  to  charge 
that  in  such  a  case  the  chopper  had  a  right  to 
use  such  force  as  was  necessary  to  keep  the 
plaintiff  from  entering.— Hahn  v.  Interborough 
Rapid  Transit  Co.,  172  N.  Y.  S.  633. 
«»252(13)  (N.Y.Sup.)  Instruction  that,  if  jury 
found  that  through  no  fault  of  its  own  defend- 
ant seller  could  not  obtain  bills  of  lading  to  ac- 
company shipments,  as  required,  defendant 
would  not  be  liable  for  its  breach,  and  that 
there  was  no  evidence  to  show  whether  bills 
of  lading  could  have  been  obtained  or  not,  on  its 
face  was  erroneous.— River  Plate  Commercial 
Co.  V.  M adero  Bros.,  172  N.  Y.  S.  450. 
(@=»253(4)  (N.Y.Sup.)  In  an  action  for  injuries 
due  to  running  into  a  chair  placed  upside  down 
in  a  coal  hole,  an  instruction,  limiting  the  jury 
to  finding. a  verdict  for  defendant  in  case  plain- 
tiff deliberately  walked  into  the  chair,  was  er- 
roneous, since  plaintiff  could  have  been  defeated, 
if  his  action  had  been  negligent  merely.— Wiener 
V.  620-22  East  13th  Street,  172  N.  Y.  S.  27a 

(B)  Requests  or  Prarova. 

C=>260(1)  (N.Y.Sup.)  It  is  not  error  to  refuse 
requested  instructions  covered  by  the  charge 
given.— Studner  v.  H.  &  N.  Carbaret<nr  Co.,  172 
N.  Y.  S.  836. 

(F)  Objectlonii  and  Exceptions. 

<@=»272  (N.Y.Snpw)  Though  plaintiff's  counsel, 
prior  to  charge,  agreed  that  plaintiff's  inability 
to  secure  other  employment  was  for  the  jury, 
he  was  not  thereby  estopped  to  request  elimina- 
tion of  such  issue,  by  clear  request  on  submis- 
sion of  the  issue,  which  was  in  time  to  permit 
the  court  to  correct  the  error.— Rosen  v.  bruss, 
172  N.  Y.  S.  332. 

TX.  VERDICT. 
(A)   General   Verdlet. 

«=5>339(3)  (N.Y.Sup.)  In  an  action  involving 
a  counterclaim,  where  the  jury  merely  found 
"for  the  defendant,"  the  verdict  should  hare 
been  remanded  to  the  jury  for  correction  before 
its  discharge.— Atlas  Press  v.  Faber  Piano  Co., 
172  N.  Y.  S.  660. 
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doimixig  to  hold  as  trustee  to  withhold  the 
property  from  the  legal  representatives  of  the 
alleged  donor.— Reynolds  v.  Reynolds,  121  N. 


^=3»340(5)  (N.Y.Sup.)  In  an  action  involving  a 
counterclaim,  where  the  jury  merely  found 
**for  the  defendant,"  it  was  error,  in  making  up 
the  judgment,  to  add  to  the  verdict  an  amount 
upon  the  counterclaim.— Atlas  Press  v.  Faber 
Piano  Co.,  172  N.  Y.  S.  669. 

(B)   Special  Interroflratorles  and  .Flndlnir>' 

^=»35l(2)  (N.Y.Sup.)  In  property  owner's  ac- 
tion for  damages  by  removal  of  lateral  sup- 
port by  subway  construction,  where  he  asked 
also  damages  for  rentals  lost  during  the  con- 
struction of  the  sutway,  jjreliminary  to  the 
opening  of  the  street,  special  findings  should 
have  been  required.— Susswein  v.  Bradley  Con- 
tracting Co.,  172  N.  y.  S.  652. 

XI.   WAIVER  Ain>  CORRECTION  OF 
«     IRREGUIiARITIES  AITB   ERRORS. 

^==>404(1)  (N.T.)  The  scope  and  interpretation 
of  a  finding  must  be  determined  in  light  of  other 
findings  to  which  it  is  related.— Brown  v.  Rob- 
inson, 120  N.  E.  694.  224  N.  Y.  301. 

Findings  held  to  follow  one  another  in  such 
logical  and  connected  sequence  as  to  prevent  the 
interpolation  by  implication,  or  the  creation, 
by  construction  of  a  finding  merely  as  to  the 
existence  of  usury,  of  any  finding  of  usurious 
intent  by  defendant  insurance  company  and  the 
borrower  in  making  and  accepting  advance- 
ments against  a  son's  contingent  interests  in 
his  mother's  estate. — Id. 

^=>4I9  (N.Y.Sup.)  Where  defendant,  after  the 
court  excluded  Kll  evidence  under  his  offer  of 
proof,  failed  to  renew  his  motion  to  dismiss  the 
complaint,  made  at  the  close  of  plaintiCTs  case, 
defects  in  plaintiffs  case  were  not  thereby  waiv- 
ed.—WoUns  V.  Conrad,  172  N.  Y.  fi.  216. 

TROVER  AND  CONVERSION. 

See  Appeal,  <&=>221;  Attachment,  «®=>119, 154; 
Brokers,  €=»38;  Corporations,  ^=>220;  Tax- 
ation, <S=9533. 

n.  ACTIONS. 
(D)  Damasea. 

^==>46  (N.Y.Sup.)  The  value  of  the  property  at 
the  time  of  conversion  is  the  proper  measure  of 
damages,  unless  special  circumstances  are  shown 
whereby  it  would  not  afford  complete  indenmity 
to  the  injured  party.— Di  Gabri^e  v.  Kerrigan, 
172  N.   Y.   S.  134. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Assignments,  €=»7;  Charities,  ^=»18,  22, 
47;  Courts,  ^=>475;  Dead  Bodies,  ^=:»5; 
Kxecutors  and  Administrators,  ^=>4SQ; 
Guardian  and  Ward,  ^=>150;  Insane  Persons, 
®=:>43;  Judgment,  <^=:»251;  Perpetuities,  ^=:> 
6:  Remainders,  <&=>6;  Wills,  <g=»220,  447, 
634,  683,  684,  734. 

1.    CREATIOK,  £XIST£irCE,   AND   VA- 
I.IDITT. 
(A)  Expres*    Trasta. 
^s»i  (N.Y.)  The  existence  of  a  valid  trust,  ca- 
pable of  enforcement,  is  essential  to  enable  one 


^=5>I3  (N.Y.Sur.)  Absence  of  consideration  will 
not  stop  court  of  equity  from  carefully  scru- 
tinizing language  of  instrument  apparently  pur- 
porting to  be  one  of  assignment,  but  invalid  as. 
such  for  lack  of  assignable  interest,  in  order 
to  ascertain  whether  or  not  there  was  a  real 
intention  to  declare  a  trust— In  re  Gurlitz,  172 
N.  Y.  S.  623. 

®=»35(3)  (N.Y.)  Where  legatee  promises  tes- 
tator to  use  the  property  given  him  by  the 
will  for  a  particular  purpose,  a  trust  arises. 
—Seaver  v.  Ransom,  120  N.  E.  639,  224  N. 
Y.  2.33. 

Where  a  wife  signed  a  will  prepared  by  her 
husband,  because  of  his  promise  that  he  would 
leave  plaintiff  certain  property,  but  wife's  will 
left  husb^ftid  only  a  life  estate,  no  trust  was 
impressed  on  property,  since  a  trust  will  be 
impressed  on  property  obtained  by  such  a 
promise  only  if  it  could  be  applied  to  the  pur- 
pose of  testator,  and  the  husband  received  no 
such  property.— Id. 

(C)  Conatrnctive  Trnatii. 

^=s>94  rN.Y.Sur.)  Grandson's  attempted  assign* 
ment  of  interest  in  trust  fund  for  benefit  of 
aunt,  created  by  his  grandfather's  will,  invalid 
because  he  had  no  assignable  vested  or  contin- 
gent interest,  was  not  operative  for  assignee's 
benefit  as  declaration  of  trust;  no  property 
being  in  grandson's  possession,  while  volun- 
tary promise  to  declare  tryst  is  unenforceable. 
—In  re  GurUtz,  172  N.  Y.  S.  5?3. 


n.   CONSTRUCTION 
TION. 


AND  OPERA- 


(B) 


Estate  or  Interest   of  Trustee  and  of 
Cestnl  <lue  Trust. 


<g=s>l47(l)  (N.Y.Sur.)  A  grandson's  attempted 
assignment  of  his  unassignable  interest  in  a 
trust  fund  for  the  benefit  of  his  aunt,  created 
by  his  grandfather's  wiU,  cannot  be  sustained 
as  an  engagement  that  the  property  should  be- 
long to  the  assignee  when  received,  being  un- 
supported by  consideration.— In  re  Gurlitz,  172 
N.  Y.  S.  523. 

Cic=»l54  (N.Y.Sup.)  An  estate  in  real  and  per- 
sonal property,  left  in  trust  to  be  used  as  need- 
ed for  the  support  of  testator's  sister,  remain- 
der to  his  mother,  not  being  a  trust  to  receive 
and  apply  income,  is  alienable,  under  Person- 
al Property  Law,  §  15,  and  Real  Property  Law, 
§  103,  and  merges  with  the  remainder  therein, 
when  acquired  by  the  sister  through  the  moth- 
er's will.— In  re  Bloodgood,  172  N.  Y.  S.  509. 

V.   EXRCtjnON  OF  TRUST  BT  TRUS* 
TEE   OR  BT  COURT. 

«=s>272(3)  (N.Y.)  In  ascertaining  whether  that 
which  is  distributed  to  stockholders  is  capita) 
or  income,  the  directors*  statement  or  the 
bookkeeping  entry  is  not  necessarily  conclu- 
sive, and  an  investigation  ^s  always  permissible, 
and  sometimes  necessary. — United  States  Trust 
Co.  of  New  York  v.  Heye,  120  N.  E.  645,  224 
N.  Y.  242. 

Where  the  trust  fund  consists  of  corporate 
stock,  the  life  tenant  will  ordinarily  be  limited 
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to  receiving  only  so  much  of  the  profits  as  the 
corporation  sees  fit  to  distribute  in  dividends, 
but  when  the  accumulated  profits  come  into 
the  hands  of  the  trustees  in  any  form  or  man- 
ner the  life  tenant  is  entitled  to  receive  them. 
—Id. 

Where  trustee  transferred  shares  of  stock 
to  a  holding  company  in  return  for  stock  in 
such  company,  and  upon  holding  company  be- 
ing declared  illegal  combination  the  stock  was 
reissued  to  him,  such  stock  constituted  part  of 
corpus  of  estate,  and  not  dividends  or  profits, 
although  such  stock  and  stock  retained  in  hold- 
ing company  had  greatly  increased  in  value. 
— Id. 

Where  stock  of  20  corporations  held  in  trust 
was  transferred  to  holding  corporation  in  re- 
turn for  stock  in  latter  corporation,  and  upon 
holding  corporation  being  declared  illegal  com- 
bination the  stock  was  retransferred  to  trus- 
tee, together  with  pro  rata  share  of  stock  of 
other  corporations  owned  by  holding  corpo- 
ration, stock  of  companies  owned  by  holding 
company  at  time  of  creation  of  trust,  and 
transferred  to  trustee,  constituted  part  of  cor- 
pus of  estate.— Id. 

In  such  case  shares  of  corporations  acquired 
by  holding  company  subsequent  to  creation 
of  trust,  but  which  were  owned  by  one  of  the 
20  corporations,  upon  being  transferred  to 
trustee,  constituted  part  of  corpus  of  estate. 
-Id. 

iSharcs  of  stock  of  corporations,  owned  by 
one  Of  the  holding  company's  subsidiary  cor- 
porations and  acquired  out  of  capital,  upon 
distribution  to  trustee,  was  part  of  corpus 
of  estate.— Id. 

Where  corporrftion,  acquired  by  holding  com- 
pany with  surplus,  was  dissolved,  and  stock- 
holders given  par  value  of  stock,  the  amount 
distributed  to  a  trustee  of  such  stock,  being 
distribution  of  profits,  should  go  to  life  ten- 
ant—Id. 

That  part  of  the  stock  of  a  subsidiarv  com- 
pany which  had  been  purchased  by  homing 
company,  subsequent  to  creation  of  trust,  out 
of  accumulated  earnings,  was  income  upon 
distribution  to  trustee,  and  that  which  had 
been  merely  transferred  from  other  corpora- 
tion owned  by  holding  company  at  time  of 
creation  of  trust  was  capital.— Id. 

Where  oil  company  purchased  or  constructed 
pipe  lines  out  of  its  accumulated  earnings,  or 
out  of  proceeds  of  sale  of  its  increased  stock 
to  its  holding  company,  which  purchased  the 
stock  with  accumulated  earnings,  stock  re- 
ceived in  payment  for  pipe  lines  distributed  to 
a  stockholder,  who  held  stock  in  trust,  was  in- 
come, and  passed  to  life  beneficiaries.- Id. 

VZ.  ACCOimTIHG  AHD  COBCPEN8A- 
TION  OF  TRUSTEE. 

^X=»300  (N.Y.Sur.)  The  estates  of  testator's 
children  being  vested,  subject  to  be  divested  only 
on  the  death  of  a  child  leaving  i.ssnp,  prior  to 
death  of  testator's  widow,  the  children  are  in- 
terested and  proper  parties  to  trusteos'  account- 
ing.—In  re  Lowerre,  172  N.  Y.  S.  171. 
^=^327  (N.Y.Sur.)  Where,  in  determination  in- 
cluded in  prior  decree  in  estate  accountings,  a 
finding  that  claimant  was  not  the  owner  of  any 
interest  in  a  certain  trust  estate  was  involved. 


claimant  is  barred  from  asserting  the  contrary. 
-In  re  GurUtz.  172  N.  Y.  S.  523. 

UNDERTAKINGS. 

See  Appeal,  ^=s>387;   Attochment,  «=s>  136. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  ^s»5^72. 

UNITED  STATES. 

See  Navigable  Waters,  ^=s>43;   War,  «=>4. 

USURY. 

I.  U8UBIOU8  COHTRACTS  AHD 
TRANSAOTIOHS. 

(A)  Nature  ajid  ValldltT- 

^=>I2  (N.Y.)  Where  lender  has  taken  trans- 
fers of  expectancies,  whose  value,  compnted 
simply  according  to  the  Carlisle  Tables,  ex- 
ceeds by  a  comparatively  small  amount  the 
amount  loaned  and  legal  interest,  which  ex- 
pectancies are  subject  to  hazards  which  may 
defeat,  not  only  payment  of  interest,  but  pay- 
ment of  full  principal,  intention  of  parties  must 
control  on  question  of  usury.— Brown  v.  Rob- 
inson, l5o  N.  E.  094,  224  N.  Y.  301. 

Intent  to  take  usurious  interest  requires 
such  purpose  on  part  of  borrower,  as  well  as 
upon  part  of  lender.— Id. 

^=s>S7  (N.Y.)  Where  insurance  consi>any  took 
assignments  of  son's  interest  in  his  mother's 
estate,  contingent  on  his  reaching  25  and  sur- 
viving his  father,  and  insured  life  of  son  for 
amounts  advanced  against  death  before  hap- 
pening of  contingencies,  in  determining  quc^s- 
tion  of  usury,  it  must  be  considered  as  haWng 
eliminated  contingencies  affecting  present  value 
of  interests,  though  it  carried  insurance  itself. 
—Brown  v.  Robinson,  120  N.  E.  604,  224  N.  Y. 
301. 

^=>53  (N.Y.)  A  lender,  by  agreement  with  bor- 
rower, can  deduct  from  amount  to  be  paid  ac- 
tual expenses  in  making  loan,  and  amount  of 
future  expenses,  reasonably  and  honestly  to  be 
anticipated,  though  in  latter  case  borrower 
should  be  ultimately  entitled  to  return  of  all  or 

gart  of  amount,  if  expenses  do  not  accrue.— 
irown  v.  Robinson,  120  N.  &  694,  224  N.  Y. 
301. 

If  deduction  by  lender  from  amount  loaned  by 
him,  professedly  to  cover  expenses,  present  or 
future,  is  really  a  pretense,  and  with  intent  to 
secure  illegal  interest,  the  act  will  produce 
usury.— Id. 

(B)  Rlyrlita  iind  Remedle*  of  Parttea. 

^=:9ll3  (N.iY.)  If  deduction  by  lender  from 
amount  loaned  by  him,  professedly  to  cover 
exi)enso8,  present  or  future,  is  really  a  pre- 
tense, and  with  intent  to  secure  illegal  interest, 
the  act  will  produce  usury;  but  from  such  d«^ 
deletion  there  is  no  presumption  to  prove  usury, 
the  burden  to  prove  which  rests  on  party  sei»k- 
ing  to  impeach  the  transaction.— Brown  v.  Rob- 
inson, 120  N.  E.  604,  224  N.  Y.  301. 
(@=:»  1 1 9  (N.Y.)  Wliere  lender  has  taken  trans- 
fers of  expectancies,  whose  value,  computed 
simply   according   to   the   Carlisle   Tables,   ex- 
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pqrchaser  to  enter  into  contract  to  purchase 


oeedg  by  a  comparatively  small  amount  the 
amount  loaned  and  legal  interest,  which  ex- 
pectancies are  subject  to  basards  which  may 
defeat,  not  only  payment  of  interest,  but  pay- 
ment of  full  principal,  intention  of  parties  must 
control  on  question  of  usury,  which  does  not 
follow  as  matter  of  law  from  excess  in  value 
of  expectancies.— Brown  ▼.  Robinson,  120  N.  H 
6»4.  224  N.  Y.  301. 

UI.   OBJMXNAL    RESPOHSIBIIilTY. 

^=>I49(1)  (N.Y.)  Intent  to  take  usurious  in- 
terest requires  such  purpose  on  part  of  bor- 
rower, as  well  as  upon  part  of  lender:  and 
such  intent,  when  consummated,  not  only  en- 
tails civil  penalties  by  way  of  forfeiture,  but 
constitutes  a  crime.— Brown  v.  Robinson,  120 
N.  B.  e»4,  224  N.  Y.  301. 

VAGRANCY. 

See  Constitutional  Law,  ^s=>84. 

^=>l  (N.Y.Sup.)  Code  Cr.  Proc.  §  899,  subd.  3, 
defining  persons  pretending  to  tell  fortunes  as 
disorderly  persons,  held  not  violative  of  Const, 
art.  1,  §  3,  guaranteeing  freedom  of  worship  and 
religious  liberty,  nor  of  provision  of  the  fed- 
eral Constitution.— People  v,  Ashley,  172  N. 
Y.   S.  282. 

^:=>3  (N.Y.Sup.)  Evidence  held  to  supj>ort  con- 
vi<-tiou  of  being  a  disorderly  person,  in  viola- 
tion of  Co<le  Cr.  Proc.  §  890,  subd-  3,  making 
persons  pretending  to  tell  fortunes  "disorderly 
persons.' —People  v.  Ashley,  172  N.  Y.  S.  282. 

VENDOR  AND  PURCHASER. 

See  Contracts,  ^=s>16;  Dedication,  C=5>10; 
Easements,  €=>3;  Sales;  Specific  Perform- 
ance, <g=>86;    Wills,  ^=s>58. 

I.   REQITISITES  AND  VALEDITT  OF 
CONTRACT. 

^s»l6(4)  (N.Y.Sup.)  Where  defendant  offered 
to  buy  land  from  plaintiff,  initial  payment  in 
escrow  to  be  released  after  receipt  of  clear 
title,  but  plaintiff's  acceptance  was  conditioned 
that  payment  in  escrow  be  check  to  his  order, 
to  be  released  on  certification  by  trust  com- 
pany holding  it  as  to  clear  title,  there  was  no 
binding  contract  of  sale.— Dodsworth  v.  Chris- 
toffer  Hannevig,  Inc.,  172  N.  Y.  S.  572. 
^=:»33  (N.Y.Sup.)  Money  naid  a  vendor  can  be 
recovered,  on  ground  of  fraud  only  where  the 
misrepresentation  was  as  to  a  material  fact, 
and  injury  resulted.— Whitney  v.  Crouch,  172 
N.  Y.  S.  f29. 

0==>35  (N.Y.Sup.)  Even  though  vendor  makes 
false  statement  in  respect  to  some  material  mat- 
ter as  to  title,  vendee  cannot  rescind  contract, 
or  aiie  in  fraud,  without  giving  him  reasonable 
opportunity  to  make  the  representation  good, 
unless  from  its  nature  it  is  apparent  that  it 
is  impussible  to  do  so. — Whitney  v.  Crouch,  172 
N.  Y.  S.  729. 

False  statement  by  vendor,  as  incentive  to  en- 
ter into  contract  to  purchase  land,  that  land  was 
uninrumbered  at  tb»»  time,  was  not  misrepre- 
Rcntntion  of  a  matiTial  fact;  vendors  having 
had  am])le  time  to  clear  record  before  convey- 
ance could  be  required.— Id. 

Where  vendor  falsely  stated,  as  incentive  to 


land,  that  land  was  not  incumbered,  purchaser 
was  not  injured  thereby,  where,  prior  to  bring- 
ing action  to  recover  money  paid  on  ground  of 
fraud,  vendor  had  purchased  land  at  foreclosure 
sale.— Id. 

U.  CONSTRUCTION  AND  OPERA^ 
TION  OF  CONTRACT. 

e=>76  (N.Y.Sup.)  In  contracts  to  convey  real 
estate,  undertakings  of  the  respective  parties 
are  always  considered  dependent,  unless  the 
contrary  intent  clearly  appears,  and  conse<iuent- 
ly  payment  of  whole  purchase  price  and  giving 
of  deed  are  intended  to  be  concurrent  acts.— 
Whitney  v.  Crouch,  172  N.  Y.  S,  729. 

ni.  MODIFICATION   OR  RESCISSION 

OF   CONTRACT. 

(C)  ReaetostoB  br  Psreliaser. 

<g=»ll2(l)  (N.Y.Sup.)  Even  though  vendor 
makes  false  statement  in  respect  to  some  ma- 
terial matter  as  to  title,  vendee  cannot  rescind 
contract,  without  giving  him  reasonable  op- 
portunity to  make  the  representation  good,  un- 
less from  its  nature  it  is  apparent  that  it  is 
impossible  to  do  so.— Whitney  v.  Crouch,  172 
N.  Y.  S.  729. 

nr.  PERFORMANCE    OF   CONTRACT. 
(A)   Title  And   Batate  of  Vendor. 

<@3»  130(2)  (N.Y.)  A  purchaser  of  real  estate 
is  entitled  to  a  marketable  title  free  from  rea- 
sonable doubt,  and  he  need  not  remedy  defects 
therein.— Crocker  Point  Ass'n  v.  Gouraud,  120 
N.   E.  737. 

^=»I3I  (N.Y.)  Titles  by  adverse  possession  are 
in  disfavor  with  persons  contemplating  the  pur- 
chase of  property  and  with  the  courts.— Crock- 
er Point  Ass'n  v.  Gouraud,  120  N.  E.  737. 

While  titles  based  on  adverse  possession  are 
srood,  a  mere  claim,  unfortified  by  proofs  estab- 
lishing without  dispute  that  possession  has 
bepn  clearly  adverse  for  the  required  period,  is 
not  enough  to  require  a  vendee  to  accept  such 
title.— Id. 

«=>I44(2)  (N.Y.Sup.)  One  who  enters  into  ao 
executory  contract  for  the  sale  of  land  fulfills 
his  obligation,  if  at  the  time  fixed  for  delivery 
of  the  deed  he  is  able  and  wilUng  to  convey  a 
marketable  title,  and  thia  irrespective  of  the 
question  whether  he  had  title  at  the  time  the 
contract  was  executed,  or  at  any  time  there- 
after.—Whitney  V.  Crouch,  172  N.  Y.  S.  729. 

Vendor,  who  contracted  to  convey  real  es- 
tate in  future,  could  legally  incumber  it  at  any 
time  thereafter,  and  was  only  obligated  to  have 
incumbrances  off  record  when  purchaser  should 
have  fully  performed  and  demanded  deed.— Id. 

VI.   REMEDIES   OF   VENDOR. 
(A)   Iilen  and  Reoo'very-  of  Land. 

«S=5>254(1)  (N.Y.Sup.)  Even  without  written 
agreement,  a  vendor's  lien  may  be  enforced 
when  the  purchaser  baa  obtained  title  or  en- 
tered into  possession.— Troast  v.  Anjou,  172  N. 
Y.  S.  38;^. 

^=>263  (N.Y.Sup.)  To  enforce  a  vendor's  lien, 
it  is  not  necessary  to  show  that  the  purchaser 
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is  in  possession.—Troast  v.  Anjou,  172  N.  Y.  S. 

0=»265(2)  (N.Y.Sup.)  Action  to  enforce  ven- 
dor's lien  may  be  maintained  agrainst  the  pur- 
chaser's grantee,  unless  he  took  without  no- 
tice.—Troast  V.  Anjou,  172  N.  Y.  S.  383, 
«©=>266(1)  (N.Y.Bup.)  A  vendor,  by  selling 
mortgaged  lands  under  agreement  that  pur- 
chaser assume  the  mortgage,  did  not  waive  his 
lien  for  an  unpaid  balance  of  purchase  price 
not  represented  by  the  mortgage. — Troast  v. 
Anjou,  172  N.  Y.  S.  383. 

<e=>266(6)  (N.Y.Sup.)  The  taking  of  a  note 
for  the  purchase  price  of  land  is  not  a  waiver 
of  the  vendor's  lien.— Troast  v.  Anjou,  172  N. 
Y   S   383 

«g=»266(7')  (N.Y.Sup.)  Obtaining  '  a  judgment 
against  the  purchaser  for  the  purchase  price 
of  land  does  not  waive  vendor's  uen.— Troast  Y. 
Anjou.  172  N.  Y.  S.  383. 

^=>269  (N.Y.Sup.)  The  right  to  enforce  a  ven- 
dor's lien,  or  to  sue  at  law,  for  purchase  price 
of  the  land,  are  concurrent.— Troast  v.  Anjou, 
172  N.  Y.  S.  383. 

^=:>273  (N.Y.Sup.)  A  vendor  may  enforce  hia 
lien  without  having  tendered  a  deed.— Troast  v. 
Anjou,  172  N.  Y.  S.  383. 

€=»280(1)  (N.Y.Sup.)  Although  a  complaint 
may  fail  to  show  a  cause  of  action  for  enforce- 
ment of  vendor's  lien,  yet,  where  it  shows 
plaintiff  was  entitled  to  some  relief  in  equity, 
a  general  demurrer  will  not  lie.— Troast  v.  An- 
jou. 172  N.  Y.  S.  383. 

VII.   REMEDIES  OF  PURCHASER. 

(A)   Recovery  of  Purcbnae   Money  Paid. 

®=:»339  (N.Y.Sup.)  Mere  fact  of  existence,  at 
time  fixed  for  concurrent  mutual  performance 
of  executory  contract  for  conveyance  of  real 
estate,  of  a  mortgage  which  it  is  in  power  of 
vendor  to  remove,  does  not  release  vendee  from 
necessity  of  making  a  tender  and  a  demand  for 
performance  as  a  condition  precedent  to  the 
maintenance  of  an  action  to  recover  money 
paid.— Whitney  v.  Crouch.  172  N.  Y.  S.  729. 

(B)    Actions  for  Breacli  of  Contract. 

<©=>344  (N.Y.Sup.)  Mere  fact  of  existence,  at 
time  fixed  for  concurrent  mutual  performance 
of  executory  contract  for  conveyance  of  real  es- 
tate, of  a  mortgage  which  it  is  in  power  of 
vendor  to  remove,  does  not  release  vendee  from 
necessity  of  making  tender  and  demand  for 
performance  as  condition  precedent  to  mainte- 
nance of  action  to  recover  jnoney  paid,  or  for 
damages  for  vendor's  breach  of  contract. — 
Whitney  v.  Crouch,  172  N.  Y.  S.  729. 

VENUE. 

I.   NATURE  OR  SUBJECT  OF  ACTION. 

^=>16  (N.Y.Sup.)  An  action  for  specific  per- 
formance of  land  exchange  contract,  where  de- 
fendant's land  is  situated  in  one  county  and 
plaintiff's  land  in  another  county,  may  be  tried 
in  either  county,  under  Code  Civ.  Proc.  S  1^82. 
-Smith  V.  Van  Veighten.  172  N.  Y.  S.  097. 

VERDICT. 

See  Trial,  <©=»33^351. 


VICTORY. 

See  Breach  of  the  Peace,  ^=»1. 

VOTING  MACHINES. 

See  Elections,  <&=>2S7,  239,  296. 

WAR. 

See  Banks  and  Banking  d=>188^;  Breach  of 
the  Peace.  ^=>1;  Evidence,  ^=>23:  Injunc- 
tion, ^==>105;  Interpleader,  «=>38:  Plead- 
ing, <^=>318;  Schools  and  School  Diatricts, 
^^=9141    Street   Bailroads,   ^=»70;      Sanday, 


<g=>4  (N.Y.Sup.)  A  license  issued  under  the 
Trading  with  the  Enemy  Act  of  October  6,  1*J17. 
authorizes  an  alien  enemy  insurance  company, 
in  liquidation,  to  maintain  actions  designed  to 
bring  in  assets  growing  out  of  its  business  with- 
in United  States  prior  to  the  issuance  of  such 
license.— Nord  Deutsche  Ins.  Co.  of  Hamburg, 
Germany,  v.  John  L.  Dudley,  Jr.,  Ck>.,  172  N. 
Y.   S.  154. 

^=>4  (N.Y.Sup.)  In  view  of  the  means  afforded 
by  the  federal  government  to  adjust  differenf^es 
between  employers  and  employes  ensraged  in 
war  industries,  a  labor  union  cannot  induce 
employes  in  such  industries  to  strike,  or  not  to 
work,  and  thereby  jeopardize  the  government's 
military  operations,  though  to  do  so  would  be 
lawful  in  times  of  peace.— Rosenwasser  Bros, 
v.  Pepper,  172  N.  Y.  .S.  310. 

A  manufacturer,  80  per  cent  of  whose  busi- 
ness was  the  making  of  shoes,  etc,  for  the 
government,  and  whose  factory  was  conduote<I 
as  an  open  shop,  and  who,  after  the  instigatit>n 
of  a  strike  to  compel  unionization,  cnteretl  into 
a  contract  according  to  government  principles 
for  settling  labor  disputes,  would  be  granted 
an  injunction  against  a  local  union,  its  officers, 
agents,  etc.,  to  prevent  subsequent  repetition 
of  violence,  factory  disorders,  and  strikes  dur- 
ing war's  continuance.— Id. 
^=^4  (N.Y.Sup.)  In  performance  of  contract 
with  government,  even  for  military  supplies, 
precedence  over  civilian  contracts  does  not  nec- 
essarily inhere,  nor  may  be  imported  or  im- 
posed otherwise  than  as  provided  by  act  of 
Congress,  notwithstanding  Const  U.  8.  art  2, 
§  2,  making  the  President  commander-in-chief 
of  the  army  and  navy.— Mawhinney  v.  Mill- 
brook  Woolen  Mills,  172  N.  Y.  S.  461. 

While  the  President  when  acting  as  comman- 
der-in-chief, has  all  the  powers  recognized  by 
the  usages  of  war,  when  he  does  not  act  by 
martial  law,  he  is  governed  by  the  acts  Tif  Con- 
gress, and  executive  orders  not  so  authorized 
will  be  no  warrant  of  power,  or  cover  of  pro- 
tection.— Id. 

National  Defense  Act,  §  120  (U.  S.  Coma 
St  1916,  §  3115g).  relating  to  procurement  of 
military  supplies,  is  not  self-executing,  but  re- 
quires the  government  to  place  an  order,  within 
the  meaning  of  the  act,  in  order  to  obtain  prec- 
edence over  other  orders.— Id. 

The  making  of  a  contract  between  the  gov- 
ernment and  a  private  corporation  for  military 
supplies,  in  form  an  ordinary  contract,  although 
referred  to  as  an  order,  does  not  constitute  the 
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''placing  of  an  order*' '  tritii  the  ootporatfon. 
within  the  purview  of  NatioDsd  Defense  Act,  f 
1)20  (U.  S.  Pomj?,  St.  a^lQ,  §  3U5g),-l(i 

The  power  of  the  government  to  commandeer 
being  a  power  to  be  resorted  to  only  where 
public  danger  is  immediate,  imminent,  and  im- 
pending, the  exercise  of  such  power  under  Na- 
tional Defense  Act,  §  120  (XJ.  S.  Comp.  St. 
1916,  §  3115g),  will  not  be  presumed  until  it 
clearly  appears  that  such  power  was  intended 
to  be  exercised. — Id. 

^=»I5  (N.Y.Sup.)  That  a  purchaser  of  rubber 
goods  had  been  indicted  for  trading  with  the 
enemy  in  time  of  war  was  not  adequate  ground 
for  the  cancellation  of  the  contract  by  the  sell- 
er.—L.  &  M.  Rubber  Co.  v.  Kalter,  172  N.  Y. 
S.  486. 

WAREHOUSEMEN. 

See  Appeal,  <&=>221« 

WATERS  AND  WATER  COURSES. 

See  Canals;  Eminent  Domain,  <e=>126,  237; 
Landlord  and  Tenant,  <@=»132,  166;  Naviga- 
ble Waters,  <&»29-43;    States,  «=»H  1^3. 

II.  NATURAL  WATEB  COURSES. 
(A)  Riparian  Rlarl^ts  in  General. 

^=»46  (N.Y.Sup.)  Use  of  waters  of  a  stream  by 
upper  riparian  owner  to  wash  wool  for  its  car- 
pet mill  held  reasonable,  relative  to  complaint 
of  lower  mill  owner  that  fibers  therefrom  clog 
its  filtera.— Storm  King  Paper  Co.  y.  Firth  Car- 
pet Co.,  172  N.  Y.  S.  33. 

(C)  Pollntion. 
<^=»75  (N.Y.Sup.)  Perceptible,  actual  damage 
from  wrongful  pollution  of  a  stream  is  not  nec- 
essary for  injunction.  It  is  enough  that  the 
pollution  is  so  potential  for  harm  that  injury 
could  result,  and  there  is  reason  to  apprehend 
it  if  the  water  be  used  for  drinking  purposes, 
or  may  otherwise  reach  the  intestinal  tract.— 
Storm  King  Paper  Co.  v.  Firth  Carpet  Co.,  172 
N.  Y.  S.  33. 

Though  water  is  unfit,  from  pollntion,  before 
it  reaches  defendant's  mill,  its  increase  of  pol- 
lution may  be  enjoined.— Jd. 
^=:>77  (N.Y.Sup.)  Eyidence  in  action  to  enjoin 
pollution  of  water  held  not  to  indicate  that  the 
deposit  in  the  stream  of  spent  dyes  from  de- 
fendant's carpet  mill  affect  the  product  of 
plaintiff's  paper  mill. — Storm  King  Paper  Co.  v. 
Firth  Carpet  Co.,  172  N.  Y.  S.  33. 

WHARVES. 

See  Municipal  Corporations,  ^=»719. 

WILLS. 

See  Assignments,  ^=>7;  Charities,  ^=^22,  35; 
Courts,  ^=>475;  Dead  Bodies,  ^3»5;  De- 
scent and  Distribution;  Evidence,  €=s»&48; 
Kxecutors  and  Administrators;  Guardian  and 
Ward,  ^=»150;  Internal  Revenue,  <8=»8 ;  Per- 
petuities. ^=s»6;  Remainders,  ^=»6;  Specific 
Performance,  «=5>86;  Taxation,  ^=»867,  879; 
Trusts,  (9=s>147. 


..    II.   TEBTAMERTABY   OAPACHTY. 

Qs»3l  (N.Y.Sur.)  It  requires  no  greater  capac- 
ity to  make  a  will  than  to  make  an  ordinary 
deed.— In  re  King's  Will.  172  N.  Y.  S.  869. 
<g=»38(l)  (N.Y.Sur.)  If  there  is  any  foundation 
in  fact,  the  mental  operation  of  the  testatrix  is 
not  a  "delusion."— In  re  King's  Will,  172  N. 
Y.  S.  869, 

That  a  person  suffers  delusions  does  not  con- 
clusively make  him  incapable  of  making  a  will. 

^|=>41  (N.Y,Sur.)  Eccentricities  or  pequliarities 
do  not  of  themselvea  render  a  person  incapable 
of  making  a  will.—In  re  King's  Will,  172  N.  Y. 
S.  860. 

©=>47  (N.Y.Sur.)  Old  age  creates  no  presump- 
tion of  mental  impairment. — ^In  re  King's  WiU, 
172  N.  Y.  S.  869. 

^=3»50  (N.Y.Sur.)  If  testatrix,  when  she  made 
the  will,  knew  and  understood  the  business  she 
was  engaged  in,  and  had  mind  and  memory  suf- 
ficient to  know  the  amount  of  her  estate,  and 
to  whom  it  would  go  if  she  made  no  will,  she  bad 
testamentary  capacity.— In  ro  King's  Will,  1T2 
N.  Y.  S.  860. 

^s»52(l)  (N.Y.Sur.)  Although  the  law  presumes 
every  one  to  be  sane  until  it  is  proved  to  the 
contrary,  the  proponents  in  a  wiU  case  must 
bring  themselves  within  the  statute  of  wills,  and 
prove  prima  fade  that  testatrix  was  competent 
to  make  a  wilL-In  re  King's  Will,  172  N.  Y. 
S.  869. 

«=>53(1)  (N.Y.Sup.)  Where  wiU  was  contested 
on  ground  of  fraud,  mental  incapacity,  and  un- 
due influence,  testator  having  stated  in  will  that 
a  former  wife  had  disappeared,  evidence  for 
former  wife,  contestant,  that  testator  had  left 
her  and  that  she  had  not  disappeared,  was  im- 
material.—In  re  TyrreU's  WiU,  172  N.  Y.  S. 
638. 

<®=»53(3)  (N.Y.Sur.)  In  a  proceeding  to  probate 
a  will,  the  jury  may  consider  that  testatrix 
was  never  adjudged  insane  in  any  judicial  pro- 
cecding.—In  re  King's  WiU,  172  N.  Y.  S.  869. 
^=>53(8)  (N.Y.Sur.)  In  a  proceeding  to  probate 
a  wiU,  the  jury  may  consider  that  testatrix 
through  a  long  life  managed  her  own  affairs, 
amassed  her  own  property,  and  was  never  ad- 
judged insane  in  any  judicial  proceeding.— In 
re  King's  WiU,  172  N.  Y.  S.  869. 
^=>53(9)  (N.Y.Sur.)  In  proceeding  to  probate 
wiU,  whether  the  will  offered  Is  such  as  the  ju- 
rors would  have  made  cannot  be  considered  by 
them  in  determining  its  validity.— In  re  King's 
Will,  172  N.  Y.  S.  869. 

^=>54(2)  (N.Y.Sur.)  In  determining  testatrix'a 
capacity  to  make  a  wiU,  the  jury  may  consider 
her  family  relations  towards  hor  brother  and 
his  family.-In  re  King's  WUl,  172  N.  Y.  S. 
869. 

®=»54(3)  (N.Y.ISur.)  In  determining  testatrix's 
mental  capacity,  the  jury  may  consider  whether, 
after  her  brother's  death,  she  cared  what  be- 
came of  her  property,  and  whether  or  not  such 
mental  attitude  was  consistpnt  with  a  sound 
and  disposing  mind.— In  re  King's  WUl,  172  N. 
Y.  S.  869. 

in.  CONTRACTS  TO  DCVIS£  OR  BE* 
QUEATH. 

®»58(1)  (N.Y.Sup.)  An    agreement  on    good 

consideration  and  without  fraud  or  undue  in- 
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fluence   to   devise  land   is   Talid.~Hati8ner   y. 

Wickham,  172  N.  Y.  S.  680. 
«g=»58(2)  (N.Y.Sup.)  In  action  on  contract  to 
devise  land,  written  contract  should  be  produc- 
ed, or,  if  based  upon  parol  evidence,  such  evi- 
dence should  be  given  or  corroborated  in  all 
substantial  particulars  by  disinterested  wit- 
nesses.—Hausner  v.  Wickham,  172  N.  Y.  S.  680. 


IV.  REQUISITES    AND    VAUDITT. 

(A)   Natiire  and  Kiiaeiitlals  of  Tefttamenta* 
ry   DlspoaltloiiB. 

®s>70  (N.Y.Sur.)-  Validity  of  will  is  governed 
solely  by  lex  loci  domicilii  of  testator;  and,  if 
sufficient  at  his  domicile  on  his  death,  will  is 
valid  in  every  other  country  in  which  his  mova- 
ble property  is  situated.— In  re  Harwood,  172 
N.  Y.  S.  2{)6. 

^=»70  (N.Y.Sur.)  The  residence  of  a  testatrix, 
who  executed  a  will  in  the  state  of  New  York, 
IS  to  be  determined  by  the  laws  of  New  York. 
—In  re  Bain's  Estate,  172  N.  Y.  S.  604. 
<g=»8l  (N.Y.)  A  will  will  not  be  sustained, 
where  to  do  so  would  be  to  perpetuate  a  fraud 
upon  the  next  of  kin,  evade  the  statute  of 
wills,  and  defeat  the  policy  of  the  state.— Rey- 
nolds V.  Reynolds.  121  N.  E.  61. 
^=»82  (N.Y.Sur.)  The  owner  of  property  has 
the  right  to  dispose  of  it  by  will  as  he  chooses, 
and  he  may  disinherit  any  natural  heir  at  law 
or  next  of  kin.— In  re  King's  Will,  172  N.  Y.  S. 


(B)  Form  and  Content*  of  Inatrnntents. 

^=»94  (N.Y.)  Wills  must  be  executed  in  com- 
pliance with  statutory  formalities,  and  are  not 
to  be  enlarged  or  diminished  by  reference  to 
extrinsic  testimony,  which  mav  not  be  authen- 
tic—Reynolds v.  Reynolds,  121  N.  E.  61. 

The  surrogate  had  no  power  to  declare  and 
enforce  a  secret  trust  created  by  will.— Id. 
<d=>l05  (N.Y.)  The  total  failure  to  designate 
the  beneficiaries  of  a  trust  in  a  will  makes 
it  to  that  extent  an  unwritten  will,  ineffectual 
for  any  purpose.  Decedent's  Estate  Law,  f 
16.— Reynolds  v.  Reynolds,  121  N.  E.  61. 

Where  a  will  devised  personal  property  to 
executor  in  trust  for  disposition  as  previously 
directed,  without  naming  beneficiaries,  the  exec- 
utor takes  the  legal  title  only,  and  the  heirs 
or  next  of  kin  are  not  to  be  deprived  of  their 
beneficial  interest  therein  by  extrinsic  evidence, 
establishing  the  beneficiaries.— Id. 

The  doctrine  of  incorporation  may  not  be 
invoked  to  read  into  a  will  the  recollection  of 
the  executor  as  to  who  are  the  beneficiaries 
of  an  attempted  trust  and  what  are  their  por- 
tions.— Id. 

(F)  Mistake,  Undue  Inllnence,  and  Fraud. 

^=»l64f4)  (N.Y.Sup.)  Where  will  was  contested 
on  ground  of  fraud,  mental  incapacity,  and  un- 
due influence,  tostator  having  stated  in  will 
that  a  former  wife  had  disappeared,  evidence  for 
former  wife,  contestant,  that  testator  had  left 
her  and  that  she  had  not  disappeared,  was  im- 
material.—In  re  Tyrrell's  Will,  172  N.  Y.  S. 
638. 


V.  FBOBATB.  BWTABIAMBMEXT, 

AWD  ANXtTIilfEHT. 

(A1   Probate   and   Re^oeatioa    la    Gen«r«l. 

^=>220  (N.Y.Sur.)  Where  the  right  to  share  in 
distribution  of  an  estate  and  the  right  to  con- 
test a  will  were  transferred  to  trustee,  either  the 
cestui  alone,  or  the  trustee  alone,  or  both  to- 
gether, may  contest  the  probate  of  the  will.— In 
re  Zimmerman's  Will.  172  N.  Y.  S.  80. 
<S==>220  (N.Y.Sur.)  Where  husband  died  altet 
deceased  wife's  will  had  been  admitted  to 
probate,  an  heir  of  the  husband  alone,  and  who 
was  not  a  legatee  in  wife's  will,  had  no  ri^ht 
to  object  to  probate  of  wife^a  will,  not  being 
an  "interested  party,"  within  Code  Civ.  Proc. 
§  2617.-In  re  Hart's  Estate,  172  N.  Y.  S.  807. 

(C)   Probata  or  Butabliiiliiaemt  of  lH»st   or 
Deatroyed  ^'Ill«. 

<^=»23t  (N.Y.Sur.)  Where  sister  of  deceased  al- 
leged that  he  left  a  paper  alleged  to  be  a  last 
will  in  the  authenticity  of  which  she  did  not 
believe,  and  that  there  was  another  will  which 
had  not  been  offered  for  probate,  her  remetly 
was  to  apply,  under  Code  Civ.  Froc.  §  2607. 
for  an  order  requiring  the  production  of  one 
or  the  other  of  the  wills. — In  re  Jussila's  Elstate, 
172  N.  Y.  S.  170. 

(F)  Parties  and  Process  or  Ifottoe. 

€=>270  (N.Y.)  Service  of  notice,  as  required  by 
Code  Civ.  Proc.  §§  2528,  2529,  on  persons  in- 
terested in  descent  of  realty,  and  distribution 
of  personalty  of  decedent^  was  essential  to  give 
Surrogate's  Court  jurisdiction  to  probkte  will. 
—In  re  Wright's  Will,  120  N.  B.  725. 

In  view  of  Code  Civ.  Proc.  f  787,  under  sec- 
tions 2528,  2529,  service  of  notice  of  citation  on 
nonresident  heir  at  law  was  insufficient  to  give 
Surrogate's  Court  jurisdiction  of  him  in  pro- 
bate proceedings,  where  publication  was  not 
commenced  until  twenty-fourth  day  before  re- 
turn day,  though  there  were  four  publications, 
one  in  each  week,  and  where  notice  was  not 
mailed  until  25  days  before  return  day. — ^Id. 

(6)   Petitions,    Objections,   and   Pleadtnffs. 

^=9272  (N.Y.Sur.)  A  probate  proceeding,  under 
Surrogate's  Act  of  1914,  is  not  an  **action," 
under  Code  Civ.  Proc.  §f  416»  3339,  but  con- 
tinues a  special  proceeding  in  rem,  the  precise 
nature  of  which  can  be  determined  only  by  ref- 
erence to  the  common  law  of  Surrogates'  Courts. 
—In  re  Zimmerman's  Will,  172  N.  Y.  S.  80. 

<H)  Bvideneo* 

<g=>288(l)  (N.Y.Sur.)  Proponents  in  a  will  con- 
test have  the  burden  of  proof.—In  re  King's 
Will,  172  N.  Y.  S.  869. 

(D  Hearlnir  or  Trial. 

<g=»3l2  (N.Y.Sur.)  Where  proponents  of  will 
question  status  and  Interest  of  objector,  the  es- 
tablished practice  in  the  Surrogate's  Court  is 
for  court  to  take  cognizance  of  the  issue  of 
status  and  interest,  meanwhile  withholding  the 
other  issues  to  a  convenient  day  for  trial  before 
him  with  the  aid  of  a  jury. — ^In  re  Zimmerman's 
Will,  172  N.  Y.  S.  80. 

Where  proponents  of  will  question  status  and 
interest  of  objector,  no  jury  need  be  drawn  for 
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single  parpose  of  disptwing  of  audi  preliminary 
issue,  though  probate  contest  is  on  trial  at  a 
jury  session  of  the  court,  nor  must  such  issue 
be  decided  in  the  course  of  the  actual  submission 
to  jury  ol  the  issues  of  fact  raised  by  objections 
to  the  probate. — ^Id. 

In  contested  probate*  all  issuable  matters  of 
fact  need  not  be  determined  in  the  course  of  the 
actual  trial  of  the  issues  of  fact  raised  by  the 
objections. — Id. 

^=»3I6(1)  (N.Y.Sur.)  A  surrogate  in  contested 
probate  may,  in  exercise  of  discretion,  submit 
an  issue  of  fraud  to  one  jury,  and  at  a  subse- 
quent time  submit  an  issue  of  undue  influence 
to  another  jury.>-In  re  Zimmerman's  Will,  172 
N.  Y.  S.  80. 

^=3320  (N.Y.Sur.)  In  the  absence  of  any  stat- 
utory direction  to  that  end,  the  course  of  the 
trial  in  contested  probate  procoedinps,  where 
jury  is  demanded,  rests  in  the  discretion  of  the 
surrogate  presiding,  when  the  issues  appear  on 
the  trial  docket  of  the  Surrogate's  Court.— In 
re  Zimmerman's  Will,  172  N.  Y.  S.  80. 

A  probate  proceeding  being  in  rem  and  in  the 
nature  of  an  inquest,  and  not  a  trial  of  an  ac- 
tion at  law,  should  be  conducted  by  surrogate  in 
manner  best  calculated  to  elicit  the  truth.— Id. 
^=s>337  (X.Y.JSup.)  In  a  proceeding  to  probate 
a  will,  a  verdict  of  a  jury  heldi  rightly  set  aside 
uD'l  new  trial  granted,  under  Code  Civ.  Proc.  § 
2530,  as  contrary  to  the  evidence  on  the  issue 
of  undue  influence.— In  re  Schlichthorrs  W^ill, 
172  N.  Y.  S.  557. 

rK)  ReTiew. 

^3»357  (N.Y.Sur.)  Appellate  Division  is  a  court 
of  original  jurisdiction  in  probate  cases.— In-  re 
Zimmerman's  WUl,  172  N.  Y.  S.  80. 
0=»366  (N.Y.Sur.)  Though  the  surrogate  may, 
under  Code  Civ.  Proc.  §  1312,  dispense  with 
security  to  stay  execution  pending  appeal,  he 
is  without  power  to  dispense  with  the  under- 
taking for  costs  on  appeal. — In  re  Graham's 
Estate.  172  N.  Y.  S.  606. 

€=»368  (N.Y.Sur.)  The  surrogate  has  no  pow- 
er to  grant  motion  for  leave  to  perfect  appeal 
by  filing  undertaking  for  costs  pursuant  to 
Code  (Mv.  Proc.  §  2759,  but  application  should 
be  made  to  the  appellate  court.— In  re  Gra- 
ham's Estate,  172  N.  Y.  S.  606. 

(I«)  Fees  and  Costs. 

^=>4I6  (X.Y.Sup.)  The  allowance  for  legal  ex- 
penses made  by  a  decree  admitting  the  will  to 
probate  should  be  made  to  the  executors,  and 
not  to  the  attorneys.— In  re  Neil's  Will,  172  N. 
Y.   S.  79. 

Decree  admitting  will  to  probate  should  award 
costs  and  disbursements  of  sustaining  will  to 
the  parties,  and  not  to  their  attorneys,  leaving 
the  parties  to  recognize  the  respective  claims 
of  their  attorneys.— Id. 

(M)   Operation  and  Bllect. 

^=:»428  (N.Y.)  The  surrogate  had  power  to  de- 
termine, without  taking  evidence,  the  validity 
of  an  attempted  disposition  of  property  by  se- 
cret trust,  and  his  decree  was  conclusive  on 
that  point,  since  the  action  to  establish  the 
trust  will  not  lie.— Reynolds  v.  Reynolds,  121 
N,  E.  61. 


VI,  CONSTRUCTION. 
(A)  General  Rnle*. 

^=;>439  (N.Y.Sur.)  In  the  construction  of  wills, 
the  controUiug  factor  is-  the  ascertained  inten* 
tion  of  the  testator.— In  re  Lowerre,  172  N.  Y. 
S.  171. 

«=»44D  (N.Y.Sur.)  It  is  the  duty  of  a  court  of 
construction  to  find  testator's  intention  as  be 
has  expressed  it,  though  it  may  be  conceivable 
that  some  latent  purpose  of  the  testator  may  be 
disappointed.— In  re  Hodgson,  172  N.  Y.  S.  814. 
^=s>446  (N.Y.Sup.)  Where  language  of  will  is 
ambiguous,  it  is  duty  of  court  to  so  construe  it 
as  to  uphold  will.— Petition  of  Rounds,  172  N. 
Y.  S.  758. 

<$=3»447  (N.Y.Sup.)  Where  a  will  gave  property 
in  trust  until  sueh  time  as  **my  youngest  sur- 
viving grandchild  shall  have  attained  the  age 
of  twenty-five  years,"  rather  than  ofl^end  stat- 
ute against  perpetuities,  courts  will  construe 
^'youngest  surviving  grandchild*'  to  mean 
youngest  child  living  at  death  of  testator.— 
Petition  of  Rounds,  172  N.  Y.  S.  758. 
^=s>449  (N.Y.Sur.)  Prevention  of  partial  intes- 
tacy is  favored.— In  re  Lowerre,  172  N.  Y.  S. 
171. 

®=a449  (N.Y.Sur.)  Where  a  will  is  open  to  two 
possible  constructions,  that  one  should  be 
adopted  which  avoids  intestacy,  as  testator's 
intent  to  dispose  of  his  whole  property  is  to 
be  assumed,  unless  the  contrary  clearly  appears 
from  the  will.-In  re  Foley.  172  N.  Y.  S.  601. 
«©=»470  (N.Y.Sur.)  Testator's  intention  is  to  be 
gathered  from  the  whole  will.— In  re  Lowerre, 
172  N.  Y.  S.  171. 

<&=>470  (N.Y.Sur.)  A  part  of  a  will  should  not 
be  considered  separate  and  independent  of  the 
rest  of  the  will,  but  the  whole  will  should  be 
considered  in  arriving  at  the  testator's  intent. — 
In  re  Foley,  172  N.  Y.  S.  601. 
<&^472  (N.Y.Sur.)  Where  an  estate  is  given  in 
one  part  of  a  will  in  clear  and  decisive  terms, 
such  estate  cannot  be  taken  away  or  cut  down 
by  any  previous  words,  although  in  the  same 
paragraph,  that  are  not  as  clear  and  decisive 
as  the  words  of  the  clause  giving  that  estate. — 
In  re  Buechner,  172  N.  Y.  S.  812. 

Where  two  clauses  of  a  will  are  so  inconsist- 
ent and  irreconcilable  that  they  cannot  possibly 
stand  together,  the  one  posterior  in  position 
will  prevail,  unless  the  general  scope  of  the 
will  leads  to  a  contrary  conclusion.— Id. 
^=>473  (N.Y.)  Although  a  codicil  relating  to 
trust  funds  may  be  inoperative  as  to  direction 
of  an  accumulation  of  income,  yet  it  must  be 
read  with  the  will  to  determine  the  testator's 
intention— In  re  Mesrrue.  120  N.  E.  651. 
<t=>488  (N.Y.Sur.)  Testator's  intention  is  to  be 
gathered  from  the  whole  will,  and  if  any  ambi- 
guity arises  certain  surrounding  circumstances 
are  admissible.— In  re  I-K>werre,  172  N.  Y.  S. 
171. 

(B)    Designation    of   Devisees,    and    LeKa- 
tees  and  Tlielr  Respective  Sliares. 

(S=:9492  (N.Y.Sur.)  Legacy  "to  Harry  W.,  son 
of  my  nephew  W.,"  where  W.  had  son. Hamil- 
ton by  first  marriage,  known  to  testatrix  as 
Harry,  in  whom  she  took  a  special  interest,  and 
for  whom  she  had  a  particular  affection,  and  had 
a  son  Harry  by  second  marrifLge,  with  which 
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marriage  testatrix  had  been  very  much  inceDscd, 
was  intended  lor  Hamilton.— In  re  Miller's  Es- 
tate, 172  N.  Y.  S.  291. 

«=»524(6)  (N.Y.Sur.)  A  will  providing  that, 
*'upon  the  death  of  my  said  brother  W.  I  direct 
my  trustee  to  divide  the  said  estate  so  held  in 
trust  into  as  many  shares  as  there  shall  be 
children  of  my  said  brother  W.  living,  and  1 
give,  devise  and  bequeath  one  of  each  of  the 
said  shares  unto  each  of  the  children  of  my 
said  brother  W.,  absolutely  and  forever,"  gave 
a  share  to  each  child  of  W.  living  at  the  death 
of  testator,  and  was  not  confined  to  those  liv- 
ing at  the  death  of  the  brother.— In  re  Bucch- 
ner,  172  N.  Y.  S.  812. 

(C)   8iirvlTora1iip»  Representation,  and 
SnbBtltatloa. 

«=s>552(6)  (N.Y.Sur.)  A  will  is  to  be  read  as 
containing  the  words  of  Decedent  Estate  Law, 
i  29,  and  where  there  is  a  deviae  without 
qualiiication  to  testator's  children,  one  of  whom 
dies  before  the  death  of  testator,  leaving  issne, 
such  issue  take  the  share  that  the  parent  would 
have  taken,  if  he  had  survived  testator,  and  a 
later  provision  in  the  will,  that  in  case  of  de- 
cease of  *'any  of  my  heirs  •  •  •  their  chil- 
dren shall  receive  one-third"  of  tbe  share  of 
their  parent,  does  not  prevent  the  surviving  is- 
sue from  taking  the  entire  share  of  the  deceas- 
ed parent— In  re  Hodgson,  172  N.  Y.  S.  814. 

(F)  Vested  or  Contingent  BSstates  and  In* 
tereatft* 

e=>634(l)  (N.Y.Sur.)  The  gift  of  income  to 
children  after  the  deduction  of  a  specific  annuity 
to  the  widow  is  a  strong  indication  that  testa- 
tor intended  the  remainders  to  be  vested  abso- 
lutely In  the  children. — In  re  Lowerre,  172  N. 
Y.  S.  171. 

An  intention  to  vest  remainders,  if  suflSciently 
manifest  ought  to  control,  without  regard  to 
general  rules  of  construction,  employed  only 
when  a  will  is  ambiguous  or  colorless  as  to  tes- 
tator's real  intent  or  design. — Id. 
<5=»634(7)  (N.Y.Sur.)  Where  the  only  words  of 
gift  are  found  in  the  direction  to  divide  or  pay 
at  a  future  time,  the  gift  is  future,  not  immedi- 
ate; contingent,  and  not  vested. — In  re  Lowerre, 
172  N.  Y.  S.  171. 

Where  it  is  apparent  from  entire  will  that 
testator  intended  that  estate  should  vest  upon 
his  death,  the  rule  governing  isolated  direction 
to  divide  at  a  future  time  is  subordinate  to  rule 
that  the  intention  shall  control  whenever  it  can 
be  gathered  from  the  will. — Id. 
€=»634(7)  (N.Y.Sur.)  A  will  providing  that, 
**upon  the  death  of  my  said  brother  W.  I 
direct  my  trustee  to  divide  the  said  estate  so 
held  in  trust  into  as  many  shares  as  there  shall 
be  children  of  my  said  brother  W.  living,  and 
I  give,  devise  and  bequeath  one  of  each  of  the 
said  shares  unto  each  of  the  children  of  my 
said  brother  W.,  absolutely  and  forever,"  gave 
a  share  to  each  child  of  W,  living  at  the  death 
of  testator,  and  was  not  confined  to  those  living 
at  the  death  of  the  brother,  and  each  took  a 
vested  interest,  which  passed  to  his  personal 
representative  at  his  death  before  the  death 
of  W.— In  re  Buerhner,  172  N.  Y.  8.  812. 
«s»634(15)  (N.Y.Sur.)  If  the  postponement  of 
the  payment  is  for  the  purpose  of  letting  in  an 


intermediate  estate,  the  interest  is  deemed  vest- 
ed at  the  death  of  the  testator,  and  the  class 
of  legatees  is  determined  aa  of  that  date.— In 
re  Lowerre,  172  N.  Y.  S.  171. 
^=>636  (N.Y.Sur.)  Under  devise  of  residue  to 
executors,  to  pay  a  certain  amount  of  income, 
etc.,  to  widow  and  remainder  to  named  chil- 
dren during  life  of  widow,  and  at  her  death  to 
divide  principal  between  children  and  issoe  of 
children  deceased,  children  took  vested  remain- 
ders, subject  to  be  divested  only  in  event  of  a 
child  leaving  issue  dying  before  widow.— In  re 
Lowerre,  172  N.  Y.  S.  171. 

(H)  Batates  tn  Trust  and  Powers. 

€=9683  (N.Y.Sur.)  Clause  of  teatotrix's  wiQ 
giving  to  executors,  as  trustees,  "all  the  rest, 
residue,  and  remainder  of  any  and  all  cash  or 
securities,  including;  bonds  and  stocks,  or  bonds 
and  mortgages,  which  I  may  own  at  the  time  of 
my  decease, '  referred  only  to  tangible  property 
in  testatrix's  possession,  not  to  intangible  in- 
terests in  the  estates  of  ner  father  and  mother. 
-In  re  Gurlitz,  172  N.  Y.  S.  523. 
<8»684(3)  (N.Y.)  Where  testator  left  cor- 
porate stock  in  trust,  and  directed  trustee  to 
apply  "profits"  to  use  of  designated  benefici- 
aries, he  will  be  presumed  to  have  intended  that 
that  which  the  directors  of  the  corporation  dis- 
tributed to  stockholders  without  intrenchment 
upon  capital  should  go  to  beneficiary.— United 
States  Trust  Co.  of  New  York  v.  Heye,  120  X. 
E.  645.  224  N.  Y.  242. 

€=:>684(3)  (N.Y.)  Where  testator  bequeathed 
corporate  stock  in  trust,  net  income  to  be  paid 
to  his  wife  for  life,  and  by  codicil  provided  that 
a  stock  dividend  or  stock  increase  should  be 
added  to  the  trust  fund,  and  the  corporation 
owned  capital  stock  of  other  corporations, 
which  it  distributed  among  its  stockholders, 
shares  so  received  were  a  part  of  the  trust 
fund,  and  not  income.— In  re  Megrue,  120  N. 
E.  651. 

®=»684(5)  (N.Y.Sup.)  Where  will  gives  all  the 
estate  in  trust  to  one  for  life,  with  remaizider 
to.  others^  the  entire  premium  on  bond  taken 
out  under  order  of  court  by  administrator  d.  b. 
n.  c.  t.  a.  should  be  charged  to  income,  and  not 
divided  between  income  and  principal,  and  this, 
though  will  permits  life  tenant  to  encroach  on 
corpus,  if  necessary,  for  proper  maintenance.— 
In  re  Owen's  Estate,  172  N.  Y.  S.  442. 

(I)  Actions  to  Constme  urills. 

^=»698  (N.Y.)  Surrogate  had  power  to  deter- 
mine, without  taking  evidence,  the  validity  of 
an  attempted  disposition  of  property  by  secret 
trust.— Reynolds  v.  Reynolds,  121  N.  E.  61. 

Vn.   RIGHTS  AKB  LIABIUTIBS  OF 
DEVISEES  AMD   LSGATBBS. 

(A)  Hatnre  of  Tltlo  and  Bllskts  tn  Gen- 
oral. 

<&=>733(1)  (N.Y.)  Title  to  land  devised  hy  will 
pai^ses  to  devijiee  immediately  upon  death  of  t?-^ 
tator.-Barber  v.  Terry,  120  N.  B.  7S2,  224  X. 
Y.  334. 

«=»733aO)  (N.Y.)  Allotment  in  wfll  cannot  de- 
feat a  devise,  the  devisee's  title  attaching  at 
time  of  testatnr's  death.— Barber  T,  Terry,  120 
N,  B.  732,  224  N.  Y.  334. 
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<8=»734(1)  (N.Y.Sur.)  Where  testator  directed 
trustee  to  pay  income  of  residuary  estate  to  his 
wife,  and  empowered  the  wife  to  appoint  by 
will  to  her  grandchild  a  share  not  exceeding 
one -half  of  such  residue,  the  grandchild  upon 
the  wfe's  death  was  entitled  to  interest  on 
the  legacy  at  6  per  cent,  per  ann'um  from  date 
when  letters  testamentary  were  issued  to  ex- 
ecutor under  wife's  will.— In  re  Tilden's  Es- 
tate, 172  N.  Y.  S.  811. 

(B)    SpeclllOf   DeiiiomatratI'v«>  and   Creneml 
Devlaea  and  Beqaeata. 

^=>753  (N.Y.Sur.)  Before  determining  para- 
crraph  of  will  makes  specific  legacy,  Surrogate's 
C'onrt  must  examine  whole  will  to  make  sure 
no  contrary  intent  appears,  for  testatrix's  in- 
tent, as  gathered  from  whole  will,  governs.— In 
re  Kvans,  172  N.  Y.  S.  876. 
^=>754  (N.Y.Sur.)  Where  testatrix  gave  her 
aunt  all  corporate  stock  owned  by  her,  with 
an  exception  of  stock  previously  ^iven  her  broth- 
er, subject  to  power  of  sale  in  executor,  if 
necessary  to  pay  taxes  and  other  expenses,  gift 
was  a  ''specific  legacy" ;  no  contrary  intent 
appearing.— In  re  EJvans,  172  N.  Y.  S.  876. 
^s=»755  (N-Y.-Sur.)  A  bequest  to  P.»s  two 
daughters  of  $1,500,  ''my  husband's  life  insur- 
ance money,  which  they  already  have,"  was 
demonstrative,  and  not  specific,  where  it  was 
payable  out  of  a  larger  sum  loaned  to  P.  by 
testatrix :  a  "demonstrative  legacy"  requiring  a 
bequest  in  the  nature  of  a  general  legacy,  and 
the  designation  of  a  fund  out  of  which  payment 
is  to  be  made  partaking  of  the  character  of  a 
specific  legacy.— Petition  of  Ingraham,  172  N. 
Y.  S.  234. 

(H)   Void,   Ifapaed,   and    Forfeited    De^^laea 

and  Beqneata,  and  Property  and 

Intereata  Undtapoaed  of. 

^s»852  (N.Y.)  A  codicil  to  a  will  bequeathing 
corporate  stock  fn  trust,  and  providing  that 
stock  dividends  or  increased  capital  stock 
should  be  added  to  the  trust  fund,  while  valid 
as  to  the  capital,  is  inoperative  as  to  accumu- 
lated income,  under  Personal  Property  Law, 
$  16.— In  re  Mogrue.  120  N.  B.  651. 
0=»858(1)  (N.Y.Sur.)  Where  testatrix,  in  mak- 
ing general  and  specific  bequests,  made  no  pro- 
visnon  in  same  paragraphs  for  gift  over  in  case 
of  lapse,  and  in  making  general  bequest  to  her 
sister,  named  as  residuary  legatee  in  a  subse- 
quent paragraph  of  wUl,  made  no  additional  gift 
of  lapsed  legacy,  the  residuary  paragraph  of 
the  will  giving  sister  residue,  "mcluding  the 
property  bequeathed  aforesaid  in  case  any  of 
the  aforesaid  legacies  shall  for  any  reason 
lapse,"  construed  to  make  the  lapsed  legacy  a 
part  of  the  residue,  and  not  a  gift  to  the  sister. 
—Petition  of  Sherburne,  172  N.  Y.  S.  237. 

Lapsed  legacies  are  to  be  regarded  as  a  part 
of  the  residue. — Id, 

<g=»865(l)  (N.Y.Sur.)  Under  a  will,  giving  in 
the  second  clause,  $1  to  a  brother,  and  in  the 
third  clause  one-half  of  the  residue  to  an- 
other brother,  and  in  the  fourth  clause  "one- 
half  of  all  the  rest,  residue,  and  remainder" 
to  a  third  brother,  the  latter  took  one-half  of  the 
entire  residue  after  payment  of  the  debts  and 
the  $1  legacy,  and  not  merely  one-hajf  of  the 
residue  after  payment  of  such  debts  and  the 


legacies  to  the  first  two  brothers,  and  hence 
there  was  no  intestacy  as  to  one-fourth  of  the 
residue.— In  re  Foley,  172  N.  Y.  S.  601. 
<©=>865(4)  (N.Y.)  Where  testajrix  having  a  hus- 
band gave  more  than  one-halt  of  her  estate  to 
benevolent  organizations  in  violation  of  Deced- 
ent Estate  Laws,  |  17,  a  devise  to  charitable 
organization  made  in  residuary  clause  was  valid 
to  the  extent  of  one  half  of  such  devise,  and  as 
to  other  half  testatrix  died  intestate.— Barber  v, 
Terry,  120  N.  E.  732,  224  N.  Y.  334. 

A  devise  of  real  estate  to  a  charity,  in  part 
invalid  under  Decedent  Estate  Laws,  §  17,  as 
excessive,  cannot  be  apportioned  out  of  the  per- 
sonal property. — Id. 

^==>866  (N.Y.Sur.)  In  the  absence  of  any  resid- 
uary gift  in  a  will,  a  surplus  after  payment  of 
specific  legacies  belongs  to  the  next  of  kin ;  no 
executor  being  named.— In  re  Welch,  172  N.  Y. 
S.  349. 

WITNESSES- 

See  Appeal,  <8=»1046^  Courts,  <8=»202;  Crim- 
inal Law.  $=»317;  Depositions;  Discovery, 
^=>86;  Evidence;  Intoxicating  Liquors,  ^s> 
32;  Judgment.  <g=>143;  New  Trial,  <g=>6»; 
Trial,  €=»63,  96. 

II.   COMPETEHCT. 

(A)    Gapaolty   and    ^nallllcatlona    in    Oen« 
eral. 

^=»79(2)  (N.Y.  Sup.)  Witnesses  being  presumed 
to  have  the  requisite  discretion  and  understand- 
ing only  if  over  14  years,  party  against  whom 
witnesses  under  8  years  are  offered  is  entitled, 
under  Code  Civ.  Proc.  S  850,  before  they  are 
sworn,  to  have  the  court  examine  them  as  to 
their  capacity  and  extent  of  knowledge,  and 
pass  judgment  on  their  competency. — Olshansky 
V.  Prensky,  172  N.  Y.  S.  856. 

in.   EXAMINATION. 
(A)  Talclnar  Teatlmony  In  General. 

<@=>254  (N.Y. Sup.)  Defendant's  alibi  witness, 
testifying  to  being  with  defendant  on  a  Friday, 
but  being  unable  to  positively  fix  it  as  the  day 
of  the  crime,  and  being  evidently  reluctant,  de- 
fendant should  be  allowed  the  widest  latitude  to 
get  him  to  refresh  his  memory  by  recalling  col- 
lateral events;  and  the  court  should  require  pro- 
duction of  a  book  in  which,  as  he  testified,  he 
made  an  entry  from  which  he  would  be  able  to 
identify  the  Friday.— People  v.  Cunneen,  172 
N.  Y.  S.  59. 

(C)   Prlvtleare  of  TVItneas. 

<SX=»293  (N.Y.)  Since  New  York  City  Sanitary 
Code,  §  117,  requiring  disclosure  of  ingredients 
of  patent  medicines,  is  prospective  only,  it  is 
not  subject  to  the  objection  that  it  requires 
patent  medicine  manufacturers  to  incriminate 
themselves  by  the  disclosures  made.— B.  Fou- 
gera  &  Co.  v.  City  of  New  York,  120  N.  E. 
642. 

nr.  GREmBHiiTT.     impeachment, 

CONTRADICTION,  ANB   COR- 
ROBORATION. 
(A)  In  General. 

«55>3»7(1)  (N.Y.Sur.)  If  the  jury  believes  that 
ai^y  witness  has  willfully  testified  falsely  to  a 
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material  fact,  the  jurjr  may  disregatd  the  entire 
testimony  of  that  witness,  unless  it  is  other- 
wise corroborated  by  other  proof.— In  re  King's 
WiU,  172  N.  Y.  S.  869. 

(B)    Character    and    Conduct    of    IVltnesa. 

<g=»344(2)  (N.Y.Sup.)  On  the  defense  of  alibi, 
the  cross-examination  of  a  witness  who  conduct- 
ed restaurant  in  which  defendants  claimed  they 
were  when  alleged  larceny  was  committed,  to 
effect  that  he  did  not  pay  the  restaurant  rent, 
was  improper,  as  it  did  not  tend  to  show  wit- 
ness' moral  turpitude. — People  v.  Montlake,  172 
N.  Y.  S.  102. 

<®=»349  (N.Y.Sup.)  A  cross-examination  to  dis- 
parage a  witness  on  the  ground  of  moral  turpi- 
tude should  be  limited  to  matters  which  have 
some  fair  tendency  to  show  moral  turpitude.— 
People  V.  Montiake,  172  N.  Y.  S.  102. 
^=>350  (N.Y.Sup.)  To  permit  defendant's  coun- 
sel to  ask  plaintiffs  witness  whether  he  had 
been  charged  with  a  cmme  or  indicted  held 
prejudicial  error.— Hirsh  v.  Herman,  172  N.  Y. 
S.  133. 

(£2)   Contradiction  and  Corroboration  of 
\iritneas. 

<&=>4I4(2)  (N.Y.Sup.)  Testimony  of  witness 
identifying  defendant  as  a  guilty  party  may  not 
be  bolstered  up  by  even  his  own  testimony  of 
an  identification  by  him,  out  of  court,  after  the 
event,  of  defendant  as  the  party.— People  V. 
Cunneen,  172  N.  Y.  S.  59. 

WORDS  AND  PHRASES. 

"Action."— In  re  Zimmerman's  Will  (N.  Y.  Sur.) 

172  N.  Y.  S.  80. 
"Advances."— Kane  v.  Auto  Laks  Mfg.  Co.  (N. 

Y.  Sup.)  172  N.  Y.  S.  275. 
"Appearance."— Metal    Shelter   Co.   v.    Fosdick 

(N.  Y.  Sup.)  172  N.  Y.  S.  273. 
"Arising    out    of    employment."— Etherton    v. 

Johnstown  Knitting  Mills  Co.  (N.  Y.  Sup.) 

172  N.  Y.  S.  724. 
"Bv  such  electors."— O'Keeffe  v.  Dugan  (N.  Y. 

Sup.)  172  N.  Y.  S.  558. 
"Cable  transfer."— Oshinsky  v.  Taylor   (N.   Y. 

Sup.)  172  N.  Y.  S.  2.-^1.  ^       _^ 

"Cash."— Bernzweig  v.  Hyman  Levin  Co.    (N. 

Y.  Sup.)  172  N.  Y.  S.  437.  ,^,  ^   „ 

"City  election."— Andrew  v.  Sisson  (N.  Y.  Sup.) 

172  N.  Y.  S.  52. 
"Civil  action."— In  re  Pirew  (N.  Y.  Sup.)  172 

N.  Y.  S.  307. 
"Contempt."— In  re  Nunns  (N.  Y.  Co.  Ct.)  172 

N.  Y.  S.  167. 
"Course  of  employment."— Etherton  v.  Johns- 
town  Knitting  Mills  Co.  (N.   Y.   Sup.)   172 

N.  Y.  S.  724. 
"Dealers."— People  v.  Strutowski  (N.  Y.  Sup.) 

172  N.  Y.  S.  560. 
"Delusions."— In   re  King's  Will   (N.   Y.  Sur.) 

172  N.  Y.  «.  869. 
"Demonstrative  legacy."— Petition  of  Ingraham 

(N.  Y.  Sup.)  172  N.  Y.  S.  234. 
"Disorderlv  persons."— People  v.  Ashley  (N.  Y. 

Sup.)  172  N.  Y.  S.  2S2. 
"Doing  business."— McDowell  v.  Sta robin  Elec- 
trical Supply  Co.  (N.  Y.  Sup.)  172  N.  Y.  S. 

221. 


"Due    notice."— Colon   v.    American    lanoleum 

Mfg.  Co.  (N.  Y.  Skip.)  172  N.  Y.  S.  475. 
"Basement."— Mathews  Slate  Co.  of  New  York 

V.   Advance   Industrial   Supply   Co.    (N.   Y. 

Sup.)  172  N.  Y.  S.  830. 
"Basements  in  gross." — Mathews  Slate  Co.   of 

New  YorkV.  Advance  Industrial  Supply  Co. 

(N.  Y.  Sup.)  172  N.  Y.  S.  830- 
"Electric    corporation." — Public    Service    Com- 
mission. Second  Dist.,  v.  J.  &  J.  Rogers  Co. 

(N.  Y.  Sup.)  172  N.  Y.  S.  498. 
"Employ^."— Utts   v.    Kisley    Lumber   Co.    (N. 

Y.)  120  N.  E.  730. 
"Established,"— In    re    Harwood    (N.    Y.    Sur.) 

172  N.  Y.  S.  296. 
"Existing  debts  or  obligations."- City  of  New 

York  V.  New  York  &  South  Brooklyn  Ferry 

&  Steam  Transp.  Co.    (N.  Y.  Sup.)  172  N. 

Y.  S.  495. 
"First   conviction."— People   ex   rel.   Marks   %•. 

Kidney  (N.  Y.  Sup.>  172  N.  Y.  S.  698. 
"Guest."— Sisson  v.  Hiarvey   (N.  Y.  Sup.)  172 

N.  Y.  S.  857. 
"Hazardous  employment." — Dugan  v.  Harry  J. 

McArdle,  Inc.  (N.  Y.  S\ip.)  172  N.  Y.  S.  27  : 

Hassen  v.  Elm  Coal  Co..  Id.  430. 
"Hazardous  occupation."— Balk  v.  Queen  City 

Dairy  Co.  (N.  Y.  Sup.)  172  N.  Y.  S.  471. 
"Independent  contractor."— Li tts  v.  Risley  Lum- 
ber Co.  (N.  Y.)  120  N.  E.  730. 
"Individual."— Herzog    v.    Transatlantic    Trust 

Co.  (N.  Y.  Sup.)  172  N.  Y.  S.  394. 
"Information."— People   v.   Wickes   (N.   Y.   Co. 

Ct.)  172  N.  Y.  S.  164. 
"Interested   party."- In   re  Hart's  Estate  (N. 

Y.  Sur.)  172  N.  Y.  S.  807. 
"Intermediate  order."— In  re  New  Utrecht  Ave. 

in  City  of  New  York  (N.  Y.  Sup.)  172  N.  Y. 

S.  586. 
"Interstate     commerce." — Heineman     Bros.     v. 

Erie  R.  Co.  (N.  Y.  Sup.)  172  N.  Y.  S.  Ill; 

Ward  V.  Erie  R.  Co.,  Id.  691. 
"Intruder   or   squatter."— Cipperly   v.   Cipperl.v 

(N.  Y.  Co.  Ct.)  172  N.  Y.  S.  351. 
"In  use." — Lang  v.  New  York  Cent.  R.  Co.  (N. 

Y.  Sup.)  172  N.  Y.  S.  196. 
"Managing    agent   thereof."— Miller   v.    W.    K. 

Jahn  Co.  (N.  Y.  Sup.)  172  N.  Y.  S.  219. 
"May." — People  ex  rel.  Watson  v.  Lamphier  (N. 

Y.  Sup.)  172  N.  Y.  S.  247. 
"Operating  a  wagon."— Hassen  v.  Elm  Coal  Co. 

(N.  Y.  Sup.)   172  N.  Y.  S.  430. 
"Out  of  and  in  the  course  of  the  employment." 

—Urban  v.  Topping  Bros.  (N.  Y.  Sup.)  172 

N.  Y,  S.  432. 
"Person."— People  ex  rel.  Oaklawn  Corporation 

V.  Donegan  (N.  Y.  Sup.)  172  N.  Y.  S.  44S. 
"Placing    of    an    order."— Ma whinney    v.    Mill- 

brook  Woolen  Mills  (N.  Y.  Sup.)  172  N.  Y. 

S.  461. 
"Private     banker."— Herzog     v.     Transatlantic 

Trust  Co.  (N.  Y.  Sup.)  172  N.  Y.  S.  394. 
"Profits    »\    prendre."— Mathews    Slate    Co.    of 

New  York  v.  Advance  Industrial  -Supply  Co. 

(N.  Y.  Sup.)  172  N.  Y.  S.  830. 
"Profits  t\  prendre   in   gross."— Mathews   Slate 

Co.  of  New  York  v.  Advance  Industrial  Sui)- 

ply  Co.  (N.  Y.  Sup.)  172  N.  Y.  S.  830. 
"Property."- Siebel  v.  Pleayl  (N.  Y.  Sup.)  172 

N.  Y.'S.  798. 
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Writs 


"Real  eatate/'—Mathews  Slate  Co.  of  New  York 

V.    AdvaDCc   Industrial   Supply   Co.   (N.   T. 

Sup.)  172  N.  Y.  S.  830. 
**Receiving  stolen  property." — People  v.  Aceriio 

(N.  Y.  Sup.)  172  N.  Y.  S.  373. 
"Remainder.* —In  re  Lowerre  (N.  Y.  Sur.)  172 

X.  Y.  S.  171. 
"Ront."— Knepper   v.   Rothbaum   (N.  Y.   Sup.) 

172  N.  Y.  S-  109. 
"Residue    of    e8tate."--In    re    Hamlin    (N.    Y. 

Sup.)  172  N.  Y.  S.  787. 
"Storage  of  all  kinds  and  storage  for  hire.*'— 

Dugan   V.   Harry   J.   McArdle,   Inc.   (N.  Y, 

Sup.)  172  N.  Y.  S.  27. 
"Tenement    house.'*— Peneis    v.    Lewin    (N.    Y. 

Sup.)  172  N.  Y.  S.  821. 
'Title.**— People  ex  rel.  Watson  v.  Lamphier  (N. 

Y.  Sup.)  172  N.  Y.  S.  247. 
'Transfer  of  stock."— Noble  v.  Haff  (N.  Y.  Sup.) 

172  N.  Y.  S.  139. 
"Trespasser."— De  Lease  v.  Nolan  (N.  Y.  Sup.) 

172  N.  Y.  S.  552. 
"Truant*'— De  Lease   v.   Nolan    (N.   Y.   Sup.) 

172  N.  Y.  S.  552. 
"Upholstering.**— Stradar  v.  Stern  Bros.  (N.  Y. 

Sup.|  172  N.  Y.  S.  482. 
"Wages.**— Ciarla  v.  Solvay  Process  Co.  (N.  Y. 

Sup.)  172  N.  Y.  S.  426. 
"Week.**-In  re  Wright*8  Will  (N.  Y.)  120  N. 

E.  725. 
"Wharf    property.*'— Siebel    v.    Pleayl    (N.    Y. 

Sup.)  172  N.  Y.  S.  798. 

172N.Y.S.~04 


"Youngest   surviving   grandchild.**— Petition  of 
Rounds  (N.  Y.  Sup.)  172  N.  Y.  S.  758. 

WORK  AND  LABOR. 

See  Judgment,  ^=»19. 

^s»26  (N.Y.Sup.)  Plaintiff's  evidence  in  action 
to  recover  balance  for  work  done  at  defend- 
ant*s  request,  showing  work  was  begun  pursu- 
ant to  contract  of  plaintiff  with  S.,  a  contrac- 
tor, that  no  other  contractor  was  substituted, 
that  the  work  was  improving  defendant*8  prop- 
erty, that  defendant's  architect  superintended 
work  and  reported  to  defendant,  and  that  pay- 
ments, other  than  last,  balance  sued  for,  were 
made  to  plaintiff  by  defendant's  checks,  con- 
nects defendant  with  the  work,  and  puts  it  to 
its  proof.— Nerenberg  v.  Bronx  Shore  Park  De- 
velopment Co..  172  N.  Y.  S.  507. 

WORKMEN'S  COMPENSATU)N  ACTS. 

See  Admiralty,  ^=»20;    Master  and  Servant, 
^=9351-417;   Statutes,  ^=8>189. 

WRITS- 

See  Attachment;    Certiorari;    Execution;    Ha- 
'    beas  Corpus;    Injunction;    Mandamus;    Pro- 
cess;   Prohibition. 
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